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JUNE,  1899. 


Dan  T.  Lbaby  et  al.  v.  Peoples  Building,  Loan,  and  Savings 

Association. 

No.  805.    Decided  June  12,  1899. 

1.  Building  Association— BefatQting  Borrowex^-Gredlt  for  Value  of  Stock. 
See  contract  between  building  association  and  borrowing  stockholder,  under  which 

the  former,  electing  to  declare  due  and  enforce  the  debt  before  maturity,  for  de- 
fault in  pajrment,  was  held  to  allow  credit  to  the  latter  for  actual  value  of  stock 
subscribed  and  partly  paid  for  by  him.    (Pp.  4-0.) 

2.  Same — ^Usnry — Crontract. 

The  right  to  such  credit  for  actual  value  of  stock,  being  secured  to  the  debtor  by 
the  contract  which  the  association  sought  to  enforce,  was  not  dependent  upon  a  find- 
ing that  the  subscription  for  stock  was  a  device  for  securing  usurious  interest.  (P.  6.) 

8.    Same— Question  of  Fact 

The  credit  to  be  allowed  being,  not  the  amounts  paid  for  the  stock  (as  paid  in  eva- 
sion of  the  usury  law),  but  its  actual  value,  which  was  a  controverted  question  not 
settled  by  the  verdict,  the  Supreme  Court  could  not  render  judgment,  but  must 
remand  in  order  to  have  such  value  determined.    (P.  6.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Third  District,  in  an  ap- 
peal from  Bowie  County. 

Leary  brought  suit  against  the  association  and  the  latter  had  judgment 
against  him  on  its  plea  in  intervention.  He  appealed  and  upon  affirm- 
ance procured  writ  of  error.  The  following  is,  in  part,  the  opinion  of 
the  Court  of  Civil  Appeals : 

"Key,  J. — The  court  below  seems  to  have  treated  the  two  sums  of 
$185.77  each,  found  to  have  been  paid  as  interest  and  premiums,  as  in- 
terest stipulated  to  be  paid  for  the  $1800  that  was  loaned,  and  the  total 
of  the  two  sums  being  in  excess  of  the  highest  rate  of  interest  permitted 
by  statute  in  this  State,  the  contract,  to  this  extent,  was  treated  as  usuri- 
ous, and  the  payments  referred  to  were  applied  to  the  principal  debt. 
The  appellants  are  not  satisfied  with  only  this  reduction,  but  contend 
that  there  is  another  element  of  usury  in  the  contract  and  that  the  $480 
found  by  the  jury  to  have  been  paid  on  stock  in  the  association  should 
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be  applied  as  a  credit  on  the  principal  debt.  This  contention  is  based 
upon  the  answer  given  by  the  jury  to  the  tenth  special  issue  submitted,  to 
the  effect  that  Dan  T.  Leary  purchased  the  shares  of  stock  of  defendant 
simply  to  secure  a  loan. 

"On  the  face  of  the  contracts  which  purport  to  fix  the  rights  of  the 
parties,  Dan  T.  Leary  occupied  a  dual  relation  of  stockholder  in  and 
borrower  from  the  association.  A  person  can  be  a  stockholder  in  a  build- 
ing and  loan  association,  and  can  also  be  a  borrower  from  such  associa- 
tion, and  if  the  relation  of  stockholder  is  created  in  good  faith  and  not 
as  a  subterfuge  to  avoid  the  law  against  usury,  the  question  of  usury  is 
to  be  determined  without  reference  to  the  fact  that  the  borrower  is  also 
a  stockholder.  On  the  other  hand,  although  the  face  of  the  papers  may 
show  the  person  to  be  a  stockholder,  as  well  as  a  borrower,  yet,  if  it  be 
made  to  appear  that  by  agreement  between  the  association  and  the  bor- 
rower the  stock  was  subscribed  for  and  issued  merely  as  a  device  to  dis- 
guise an  agreement  to  pay  usurious  interest,  then  the  money  paid  os- 
tensibly in  payment  for  stock  will  be  applied  as  a  payment  on  the  prin- 
cipal debt. 

"It  will  be  noted,  however,  that  this  question  was  not  submitted  to  the 
jury  and  no  finding  was  made  thereon.  The  response  by  the  jury  to 
the  tenth  question,  which  was  relied  on  by  appellant,  does  not  go  far 
enough  to  show  that  this  part  of  the  contract  was  usurious.  The  finding 
is  somewhat  ambiguous,  but  it  is  susceptible  of  the  construction  that, 
while  Leary  as  a  matter  of  fact  and  in  good  faith  purchased  shares  of 
stock  in  the  association,  he  did  not  do  so  expecting  to  realize  a  profit 
from  the  investment,  but  made  the  purchase  in  order  to  render  him  eli- 
gible as  a  borrower  from  the  association ;  and,  though  this  may  have  been 
his  object  and  purpose,  the  purchase  of  stock  in  the  association  should  not 
be  construed  as  a  contract  to  pay  illegal  interest.  Association  v.  Lane, 
81  Texas,  369;  Association  v.  Logan,  33  S.  W.  Rep.,  1088.  .  And,  cer- 
tainly, the  finding  referred  to  does  not  show  that  there  was  an  agreement 
or  understanding  between  Leary  and  the  association  that  he  was  not  in 
fact  to  become  a  stockholder,  and  no  matter  what  may  have  been  his 
purpose  in  entering  into  the  contract,  if  that  purpose  was  different  from 
what  appears  on  the  face  of  the  paper,  and  was  not  known  to  and  par- 
ticipated in  by  the  association,  then  the  parties  are  bound  by  the  face 
of  the  written  instruments.  The  burden  rested  upon  appellants  to  show 
such  an  agreement  or  understanding  between  Leary  and  the  association 
as  would  authorize  the  conclusion  that  the  stipulation  in  the  contract  for 
the  purchase  of  stock  was  a  mere  device  to  cover  up  an  unlawful  contract 
for  interest ;  and,  as  the  jury  have  not  found  that  such  was  the  purpose 
of  the  contract,  and  that  fact  was  not  proved  by  uncontroverted  testi- 
mony, we  must  decline  to  reverse  the  judgment. 

"On  the  question  referred  to  there  was  evidence  which  would  sustain 
a  finding  that  the  contract  for  the  purchase  of  stock  in  the  association 
was  made  in  good  faith  and  not  as  a  subterfuge  to  avoid  the  statute 
against  usury;  and,  such  being  the  case,  under  article  1331  of  the  Re- 
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vised  Statutes  as  amended  by  the  called  sesBion  of  the  Twenty-fifth  Leg- 
islature (see  General  Laws  Twenty-fifth  Legislature,  page  15),  the  ease 
must  be  disposed  of  in  this  court  just  as  if  there  was  such  finding." 

Hudgins  &  Estes,  R,  W.  Rogws,  Todd  &  Glass,  and  Dan  T.  Leary,  for 
plaintiff  in  error. — If  appellant  Dan  T.  Leary  applied  to  the  defendant 
for  a  loan,  and  was  notified  by  it  or  its  agent  that  it  would  be  necessary 
for  him  to  subscribe  for  stock  in  order  to  secure  a  loan  from  said  asso- 
ciation, and  said  Leary  subscribed  for  said  stock  at  the  time  the  loan 
was  made,  and  solely  for  the  purpose  of  securing  said  loan  and  not  as  an 
investment,  and  said  contract  is  usurious,  all  payments  made  afterward 
to  the  defendant,  whether  as  interest,  dues,  or  on  stock,  should  be 
credited  on  the  amount  received  from  said  Leary  by  the  association.  As- 
sociation V.  Rising,  34  S.  W.  Rep.,  147 ;  Investment  Co.  v.  Stone,  46  S. 
W.  Rep.,  69;  Loan  Co.  v.  Mattress  Co.,  82  Md.,  506;  Barker  v.  Bigelow, 
15  Gray  (Mass.),  130;  Hoskins  v.  Association,  84  N.  C,  838;  Overby  v. 
Association,  81  N.  C,  56;  Eversmann  v.  Schmitt,  53  Ohio  St.,  174; 
Trust  Co.  V.  Lepore,  17  Pa.  Co.  and  Ct.  Rep.,  426;  Association  v.  Ash- 
worth,  91  Va.,  706;  Strauss  v.  Building  Assn.,  117  N.  C,  308;  Beach, 
Mod.  Law  of  Con.,  sec.  1219;  Randall  v.  Building  Union,  43  Neb.,  876; 
Rowland  v.  Association,  115  N.  C,  825. 

As  the  contract  between  Dan  T.  Leary  and  said  association  was  usuri- 
ous, there  was  only  due  said  association,  after  entering  all  the  payments 
made  it  by  Dan  T.  Leary,  the  sum  of  $908.75;  and  if  this  amount  was 
tendered  to  it  by  said  Leary,  and  said  association  declined  and  refused 
to  accept  and  receive  said  sum  in  payment  and  settlement  of  the  amount 
due  it  by  Dan  T.  Leary,  its  mortgage  lien  on  the  property  described  in 
plaintiff's  petition  and  in  the  defendant's  cross-bill  would  be  released. 
McClung  V.  Trust  Co.,  38  S.  W.  Rep.,  578 ;  Kortright  v.  Cady,  21  N.  Y., 
343;  Potts  V.  Plaisted,  30  Mich.,  149;  Bailey  v.  Metcalf,  6  N.  H.,  156; 
Salinas  v.  Ellis,  26  S.  C,  337;  Railway  v.  Soutter,  2  Wall.,  510;  Thorn- 
ton V.  Bank,  71  Mo.,  221 ;  State  v.  Ross,  31  S.  W.  Rep.,  600 ;  Wolz  v. 
Parker,  35  S.  W.  Rep.,  1149;  Buist  v.  Bryan  (S.  C),  21  S.  E.  Rep.,  537. 

If  appellant  Dan  T.  Leary  subscribed  for  shares  of  stock  in  the  de- 
fendant company  solely  for  the  purpose  of  securing  a  loan  from  said 
association,  and  not  for  the  purpose  of  an  investment,  and  said  contract 
is  usurious,  then  all  of  the  payments  made  by  appellant  to  defendant 
should  be  credited  on  the  loan  from  said  association  to  appellant  Dan  T. 
Leary.  Association  v.  Rising,  34  S.  W.  Rep.,  147;  Investment  Co.  v. 
Stone,  46  S.  W.  Rep.,  69;  Overby  v.  Association,  81  N.  C,  56;  Hoskins 
V.  Association,  84  N.  C,  838 ;  Association  v.  McKnight,  35  Pa.  St.,  470 ; 
Association  v.  Timmins,  3  Phila.,  209;  Association  v.  Association,  46 
Pa.  St.,  493 ;  Wadlinger  v.  Association,  153  Pa.  St.,  622 ;  Buist  v.  Bryan 
(S.  C),  21  S.  E.  Rep.,  537;  Am.  and  Eng.  Enc.  of  Law,  2  ed.,  1058. 

Smelser  &  Mahaffey,  for  defendant  in  error. — The  evidence  presents 
the  ordinary  case  of  the  separate  relation  as  stockholder  and  borrower 
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in  such  association.  That  he  wanted  the  loan  and  took  the  stock  in 
order  to  get  the  loan  would  make  no  difference  in  the  fact  that  he  became 
a  stockholder  and  assumed  the  obligations  as  such.  Association  v.  Lane, 
81  Texas,  369;  Association  v.  Abbott,  85  Texas,  221;  Association  v.  Grif- 
fin, 90  Texas,  480;  Sweeney  v.  Loan  Co.,  26  S.  W.  Eep.,  290;  Blakeley 
V.  Loan  Co.,  26  S.  W.  Rep.,  292 ;  Association  v.  Logan,  33  S.  W.  Rep., 
1090;  Price  v.  Kendall,  36  S.  W.  Rep.,  810;  Loan  Co.  v.  Everheart,  44 
S.  W.  Rep.,  885;  Setliff  v.  Association  (Tenn.),  39  S.  W.  Rep.,  546;  As- 
sociation  v.  Trust  Co.,  15  So.  Rep.,  126;  McCauley  v.  Association,  37 
S.  W.  Rep.,  212;  Post  v.  Association,  37  S.  W.  Rep.,  216. 

A.  C.  Allen,  Edgar  Watkins,  and  Frank  C.  Jones  also  filed  brief,  by 
permission,  on  behalf  of  defendant  in  error,  upon  the  question  of  usury, 
in  the  interest  of  clients  in  other  pending  suits  involving  the  same  issue. 

BROWN,  Associate  Justice. — Daniel  T.  Leary  borrowed  from  the 
loan  association  $1800,  for  which  he  executed  his  bond,  joined  by  his 
wife,  for  $4000,  dated  February  26,  1894,  payable  to  the  said  associa- 
tion, and  subscribed  for  twenty  shares  of  stock  in  that  corporation  of  the 
face  value  of  $100  per  share. 

The  bond  recited  that  Leary,  as  a  member  and  stockholder  of  the 
association,  had  received  from  it,  under  the  articles  of  incorporation, 
an  advance  of  $100  per  share  on  the  value  of  twenty  shares  of  stock 
in  anticipation  of  their  par  value  at  the  time  when  they  should  mature, 
stating  the  terms  as  follows :  "Now  the  condition  of  this  obligation  is 
such  that  if  the  said  above  bounded  Daniel  T.  Leary,  his  heirs,  executors, 
administrators,  or  assigns  shall  well  and  truly  pay  or  cause  to  be  paid 
unto  the  said  Peoples  Building,  Loan,  and  Saving  Association  or  its  cer- 
tain attorney,  successors,  or  assigns,  the  just  and  full  sum  of  $2000  on 
or  before  the  maturity  of  the  said  shares,  payable  in  the  manner  follow- 
ing, that  is  to  say,  twenty  dollars  and  no  cents  monthly  as  an  installment 
on  the  said  shares  of  stock,  and  eight  dollars  and  thirty-three  cents  in- 
terest, and  eight  dollars  and  thirty-three  cents  premium  on  said  advance 
of  $2000  each  and  every  month  from  the  date  thereof  for  such  term  as 
will  secure  the  said  Peoples  Building,  Loan,  and  Saving  Association  the 
payment  of  the  full  sum  of  $100  on  each  and  every  one  of  the  said 
twenty  shares  hereby  secured  to  be  paid,  ♦  ♦  ♦  this  obligation  shall 
be  void.^'  The  contract  stipulated  that  payments  should  commence  on 
a  certain  date  and  be  paid  monthly  on  the  last  Saturday  of  each  month. 
Leary  bound  himself  to  pay  the  taxes  on  the  property  and  to  insure 
the  buildings  thereon  upon  which  the  deed  of  trust  was  given  to  secure 
the  payment  of  the  money  borrowed,  and  it  was  expressed  that  in  case 
Leary  should  be  in  default  of  payment  of  any  of  the  sums  mentioned 
in  the  bond  for  a  period  of  three  months,  "the  whole  principal  sum 
hereby  secured  to  be  paid,  together  with  interest  and  premium  hereon, 
shall  become  due  and  payable  immediately  thereafter,  although  the 
period  above  limited  for  payment  thereof  may  not  have  expired,  any- 
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thing  therein  contained  to  the  contrary  notwithstanding."  It  ako  pro- 
vided for  reasonable  attorney's  fee  in  case  suit  was  brought  to  enforce 
its  collection.  The  twenty  shares  of  stock  subscribed  for  by  Leary  were 
never  delivered  to  him,  but  he,  at  the  same  time,  transferred  them  to  the 
loan  company  as  collateral  to  secure  the  loan. 

Leary  and  wife  executed  and  delivered  to  E.  A.  Walton,  treasurer  of 
the  association,  as  trustee,  a  deed  of  trust  upon  certain  lots  in  the  city 
of  Texarkana,  Texas,  to  secure  the  sum  advanced.  The  deed  of  trust 
contained  the  same  provisions  as  those  copied  above  from  the  contract, 
and  it  was  agreed  that  in  case  Leary  should  be  in  default  of  payment  of 
any  of  the  sums  named  for  the  period  of  three  months,  the  trustee 
should  be  empowered  to  sell  the  property,  under  the  terms  specified 
therein,  and  that  the  proceeds  of  such  sale  should  be  applied  as  follows : 
(1)  to  the  payment  of  the  costs  and  expenses  of  executing  the  trust ;  (2) 
to  the  payment  to  the  association  of  $100  per  share  for  each  of  the  shares 
of  stock,  all  unpaid  interest  and  premiums  accrued  thereon,  and  all 
moneys  that  Leary  might  owe  the  association  on  the  shares  of  stock ;  all 
taxes  and  assessments  and  any  sum  of  money  that  the  association  might 
have  paid  for  Leary  on  account  of  his  failure  to  keep  the  buildings  in- 
sured, less  "the  actual  value  of  said  shares  of  stock  at  the  time  of  sale." 

Leary  paid  up  all  dues  and  assessments  against  him,  and  on  the  1st  day 
of  February,  1896,  wrote  a  letter  to  the  officers  of  the  association,  in 
which  he  expressed  a  desire  to  withdraw  from  it.  In  that  letter,  he 
used  the  following  language :  "I  want  to  pay  so  much  cash  and  have  you 
take  my  stock  and  cancel  the  mortgage  on  my  property.  In  other  words, 
what  will  you  accept  in  cash  as  a  complete  settlement  now  between  us? 
I  subscribed  for  the  stock  and  borrowed  the  money  with  the  full  under- 
standing that  the  amount  I  paid  each  month  would  pay  me  out  at  the 
end  of  five  years."  To  this  letter  the  association  replied,  offering  to 
allow  him  a  deduction  of  $343.75  as  the  value  of  his  stock.  No  objec- 
tion was  made  to  his  withdrawing  stock,  but  the  controversy  was  over 
the  sum  to  be  allowed  as  a  credit  for  the  payments  made  on  the  stock. 

There  was  no  proof  of  the  value  of  the  stock  made  by  either  party, 
except  that  Leary  had  paid  in  $480  as  installments  on  the  stock,  $30  for 
expense  fund,  and  $10,  fee  for  examination  of  title,  and  the  association 
proved  by  one  of  its  officers  that  it  was  a  solvent  concern  and  had  a  sur- 
plus of  $201,000,  but  that  the  board  of  directors  in  1895  had  declared 
that  the  stock  was  worth  23  per  cent  less  than  par,  but  there  was  no 
proof  that  they  had  taken  any  action  upon  the  application  of  Leary  in 
deciding  what  value  should  be  placed  upon  his  stock. 

I^ary  tendered  to  the  agent  and  attorney  of  the  association  at  Texar- 
kana $908.75  in  full  settlement  of  the  debt.  If,  however,  he  is  allowed 
$480,  the  tender  was  not  sufficient.  He  had  paid  as  interest  and  pre- 
mium upon  the  debt  the  sum  of  $371.54,  and  the  contract  being  usurious, 
it  is  not  denied  that  he  was  entitled  to  a  credit  for  that  sum.  The  con- 
test is  upon  his  right  to  be  credited  with  the  value  of  his  stock  in  the  as- 
sociation. 
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In  September,  1896,  the  association  proceeded  under  the  deed  of  trust 
to  sell  the  property  for  the  payment  of  the  debt.  Leary  sued  out  a  writ 
of  injunction  to  prevent  the  sale,  and  the  association  pleaded  in  recon- 
vention upon  its  bond  and  asked  for  a  foreclosure  of  its  lien  upon  the 
lots.  Upon  a  trial  before  the  court,  the  contract  was  held  to  be  usuri- 
ous; Leary  was  allowed  a  deduction  of  $200,  reserved  in  the  making  of 
the  loan,  and  $371.54  on  account  of  interest  and  premiums  paid,  and 
judgment  entered  for  $1428.46,  foreclosing  the  lien  of  the  deed  of  trust, 
denying  to  him  a  credit  for  amount  paid  on  stock.  The  Court  of  Civil 
Appeals  for  the  Third  Supreme  Judicial  District  affirmed  the  judgment 
of  the  District  Court. 

The  shares  of  stock  subscribed  for  by  Leary  not  having  matured  when 
the  plea  of  reconvention  was  filed,  the  building  and  loan  association  was 
not  entitled  to  enforce  the  collection  of  the  whole  amount  of  the  debt, 
except  by  the  terms  of  the  deed  of  trust,  by  which  Leary's  failure  for 
three  months  to  make  payment  of  installments  upon  the  stock,  interest 
and  premiums  and  other  charges  which  might  accrue  against  him,  under 
the  by-law  matured  the  whole  debt,,  and  the  trustee  was  empowered  to 
sell  the  land,  paying  to  the  association  out  of  the  proceeds  its  debt  and 
other  charges,  less  the  actual  value  of  the  stock  at  the  time  of  the  sale. 
The  association  could  not  avail  itself  of  the  terms  that  matured  the  debt 
and  enforce  its  collection  without  giving  credit  for  the  actual  value  of 
the  stock.  Building  Assn.  v.  Griffin,  90  Texas,  486;  Bringhurst  v. 
Building  Assn.,  47  S.  W.  Rep.,  831.  Leary's  right  to  have  the  value  of 
the  stock  credited  upon  the  debt  did  not  depend  upon  the  intent  to  evade 
the  usury  laws  of  the  State,  but  rested  upon  the  contract  itself. 

It  was  admitted  that  Leary  paid  on  the  stock  the  sum  of  $480,  but  he 
was  entitled  to  profits  and  liable  to  deductions  for  losses,  and  the  stock 
might  have  been  worth  more  or  less  than  that  sum  at  the  time  the  land 
was  to  be  sold ;  the  amount  paid  was  evidence  of  the  value  of  the  shares, 
and,  if  there  had  been  no  other  proof  of  value,  would  be  sufficient  to  es- 
tablish the  fact  that  the  stock  was  worth  the  amount  of  the  payments 
made  upon  it,  but  it  was  proved  by  the  defendant  below,  without  objec- 
tion, that  in  1895  the  directors  of  the  building  association  had  deter- 
mined that  the  stock  was  worth  23  per  cent  less  than  its  face  value.  That 
evidence  is  sufficient  to  make  an  issue  of  fact  as  to  the  value  of  the  stock 
at  the  time  the  building  association  sought  to  make  sale  of  it,  which  is- 
sue was  not  decided  by  the  trial  court  nor  by  the  Court  of  Civil  Appeals, 
and  this  court  can  not  enter  judgment  upon  a  controverted  issue  of  fact. 

The  District  Court  erred  in  denying  to  Leary  a  credit  for  the  actual 
value  of  his  stock,  for  which  error  the  judgments  of  the  District  Court 
and  of  the  Court  of  Civil  Appeals  are  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 
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Frank  B.  Cotton  et  al.  v.  Notes  Rand. 

No.  786.    Decided  June  19,  1899. 

1.  Ag«ncy— Terminated  by  Inconsistent  Employment. 

A  contract  by  which 'an  agent  for  several  parties  accepts  an  agency  inconsiBtent 
with  such  emplojrment  and  binds  himself  to  a  course  of  conduct  inconsistent  with 
the  interest  of  some  of  the  parties  formerly  represented,  terminates,  ipso  facto,  his 
former  agency.    (P.  22.) 

2.  Same. 

An  agent  for  all  the  shareholders  interested  in  two  enterprises  contracted  with 
two  of  such  interested  parties  to  act  as  their  agent  in  dealing  with  the  properties, 
and  to  divide  with  them  the  compensation,  beyond  a  certain  amount,  which  he 
might  recover  for  acting  as  agent  for  all;  such  contract  was  inconsistent  with  and 
terminated  his  former  agency  for  all  the  shareholders.    (Pp.  22,  23.) 

3.  Agency — ^Terminated  by  Misconduct — Compensation. 

Where  an  agency  is  terminated  by  misconduct  of  the  agent,  though  in  some 
cases  his  right  to  compensation  is  lost,  he  may  recover  for  past  services  where  they 
are  of  a  uniform  character  and  the  salary  may  be  fairly  proportioned  by  the  time 
of  actual  service.    (P.  23.) 

4.  Same- 

A  contract  providing  for  an  agent's  compensation  by  an  annual  salary,  with  no 
other  condition  than  that  the  principals  should  not  be  required  to  advance  same, 
but  that  the  agent  should  raise  money  for  its  payment  by  sales  of  the  property  or 
borowing  money  thereon,  did  not  contemplate  performance  of  his  entire  work  by 
the  agent  before  receiving  compensation,  nor  call  for  a  forfeiture  of  his  right  to 
partial  compensation  on  termination  of  the  agency  by  his  misconduct.    (P.  23.) 

5.  Iiimitation— Agent— Annual  Salary  Payable  from  Sales. 

Under  an  agreement  that  an  agent  was  not  to  look  to  his  principal  for  payment, 
but  that  his  salary,  a  fixed  amount  per  year,  should  be  paid  from  sales  of,  or  by 
borrowing  money  upon,  the  property  which  he  was  to  manage,  such  stipulation 
controlled  the  manner  and  source  of  payment,  but  not  the  time  when  the  salary 
fell  due,  which  was  at  the  end  of  each  year;  and  action  for  each  year's  salary  was 
barred  in  two  years  from  such  date  of  maturity.    (Pp.  24,  25.) 

6.  Limitation— Amendment — ^New  Cause  of  Action. 

See  original  and  amended  pleading  alleging  a  contract  which  in  the  last  amend- 
ment set  up  a  new  cause  of  action,  then  barred  by  limitation,  the  new  feature 
being  an  allegation  that  plaintiff's  emplo3naient  as  common  agent  for  owners  of 
different  properties,  as  originally  declared  on,  was  but  nominal  as  to  one  of  the 
parties,  the  substantial  agency  relating  only  to  the  others.    (Pp.  25.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fourth  District,  in  an 
appeal  from  El  Paso  County. 

Rand  sued  Cotton  and  others  and  recovered  judgment.  Defendants 
appealed  and  on  affirmance  of  judgment  obtained  writ  of  error. 

Millard  Patterson  and  W.  B.  Merchant,  for  plaintiffs  in  error. — The 
jury  should  have  been  instructed  peremptorily  to  return  a  verdict  in  favor 
of  all  the  defendants,  as  the  undisputed  testimony  showed  that  if  the 
plaintiff,  Noyes  Rand,  ever  had  any  cause  of  action  against  the  defend- 
ants it  was  barred  by  the  statute  of  limitations  of  two  years,  and  if  he 
ever  had  any  cause  of  action  it  was  upon  a  contract  radically  different 
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from  the  one  alleged  in  his  petition.     Moore  v.  Steele,  67  Texas,  439 
Watson  V.  McKinnon,  73  Texas,  215;  Rowe  v.  Rand,  12  N.  E.  Rep.,  379 
Schlater  v.  Winpenny,  75  Pa.  St.,  325;  Fayette  v.  Faisin,  44  Texas,  586 
Clark  on  Contracts,  750;  Railway  v.  Scott,  75  Texas,  84;  Case  v.  Jen- 
nings, 17  Texas,  672;  Ridgeway  v.  Ludlam,  7  N.  J.  Eq.,  123;  Am.  and 
Eng.  Enc.  of  Law,  2  ed.,  1102;  Brown  v.  Hitchcock,  37  Atl.  Rep.,  292; 
Litchfield  v.  McDonald,  28  N.  W.  Rep.,  191;  State  v.  Norton,  61  N.  W. 
Rep.,  458;  Railway  v.  Township,  14  Pac.  Rep.,  271;  Williams  v.  Bergin, 
47  Pac.  Rep.,  877 ;  Machine  Works  v.  Reigor,  64  Texas,  90 ;  Cotton  v. 
Rand,  29  S.  W.  Rep.,  685. 

The  verdict  of  the  jury  is  contrary  to  the  evidence,  in  this :  The  evi- 
dence does  not  show  that  Noyes  Rand,  the  plaintiff,  served  as  agent,  as 
alleged  in  his  petition,  from  October  15,  1882,  to  April  15,  1893,  and 
the  undisputed  evidence  introduced  by  the  plaintiff  shows  the  contrary, 
and  shows  that  even  if  said  plaintiff  were  ever  employed  as  agent,  as  al- 
leged in  his  petition,  such  employment  terminated  as  early  as  the  fall  of 
1887,  and  even  if,  under  any  circumstances,  the  plaintiff  could  be  re- 
garded as  the  agent  of  the  owners  of  the  Cotton  addition,  or  any  of  them, 
up  to  the  year  1892,  his  own  undisputed  testimony  shows  that  in  the 
month  of  March,  1892,  he,  by  his  own  improper  and  fraudulent  conduct, 
terminated  and  revoked  any  agency  that  may  have  theretofore  existed 
on  his  part  on  behalf  of  the  owners  of  the  Cotton  addition,  or  any  of 
them,  in  so  far  as  the  salary  sued  for  in  this  petition  is  concerned. 

Whatever  name  may  be  applied  to  the  association  under  the  agreement 
of  date  December  20,  1880,  it  was  dissolved  by  the  sale  of  the  Dorphley 
interest  to  Tays  in  1883,  or  by  Tays'  death,  or  by  the  sale  of  the  Ehrman 
interest  to  Schuler  in  1887,  or  the  sale  by  the  Tays  estate  to  Crosby  in 
1887,  and  its  dissolution  ipso  facto  terminated,  by  operation  of  law, 
Rand's  agency  under  any  contract  that  may  have  been  made  with  the 
owners  in  August,  1882.  Rowe  v.  Rand,  12  N.  E.  Rep.,  379 ;  Schlater  v. 
Winpenny,  75  Pa.  St.,  325 ;  Clark  on  Contracts,  750 ;  Fayette  v.  Faisin, 
44  Texas,  586.  As  to  effect  of  sale  of  one  partner's  interest :  Moore  v. 
Steele,  67  Texas,  439 ;  Watson  v.  McKinnon,  73  Texas,  215.  As  to  effect 
of  conduct  of  Rand  in  making  contract  with  Abney  and  Coit  in  1892 : 
Case  V.  Jennings,  17  Texas,  672;  Ridgeway  v.  Ludlam,  7  N.  J.  Eq.,  123; 
1  Am.  and  Eng.  Enc.  of  Law,  2  ed.,  topic  "Agency,"  p.  1102,  and  cases 
cited. 

The  verdict  of  the  jury  is  erroneous  in  finding  that  Frank  B.  Cotton, 
William  P.  Hunt,  and  Millard  Patterson,  administrator  of  the  estate  of 
Samuel  Coit,  deceased,  are  liable  for  two-thirds  of  the  salary  found  to  be 
due  to  the  plaintiff,  Rand.  If  any  person  was  bound  to  Rand  under  the 
contract  alleged  in  his  petition,  all  of  the  parties  interested  in  the  mineral 
lands  in  1882  and  all  of  the  parties  interested  in  the  Cotton  addition  in 
1882  were  bound  to  Rand,  and  the  jury  had  no  right  to  find  against  the 
defendants.  Cotton,  ^unt,  and  Millard  Patterson,  administrator,  for  a 
part  of  the  debt  and  let  the  other  parties  liable  go  free,  and  the  court 
erred  in  authorizing  the  jury  to  do  so.     Furthermore,  the  jury  erred  in 
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apportioning  the  balance  of  $2854.62  among  Frank  B.  Cotton,  W.  P. 
Hunt,  and  Millard  Patterson,  as  administrator,  and  the  court  erred  in 
authorizing  them  to  do  so.  The  liability  of  the  parties  if  it  existed  at  all 
under  the  contract  pleaded  by  plaintiff  was  joint.  Clark  on  Con.,  604, 
and  cases  cited.  If  several  persons  make  a  joint  promise,  each  is  liable 
for  the  whole  debt  or  liability,  but  neither  is  bound  by  himself.  Rev. 
Stats.,  art.  1259 ;  Look  v.  Henderson,  4  Texas,  304 ;  Clark  on  Con.,  555, 
and  cases  cited.  A  release  of  one  joint  debtor  otherwise  than  by  opera- 
tion of  law  discharges  all.     Clark  on  Con.,  557,  and  cases  cited. 

The  trial  court  erred  in  its  charge  in  authorizing  the  jury  to  return 
a  verdict  against  F.  B.  Cotton,  W.  P.  Hunt,  and  Millard  Patterson,  ad- 
ministrator, after  directing  the  jury  to  find  a  verdict  in  favor  of  the 
defendants,  Crosby,  Schuler,  et  al.,  as  the  undisputed  testimony  shows 
that  Crosby,  Schuler,  et  al.  are  bound  to  Rand  for  his  salary  if  anybody 
is  bound  in  this  case. 

The  trial  court  erred  in  refusing  appellants  special  charge  number  4. 
Even  if  the  evidence  showed  that  there  was,  in  1882,  an  agreement  be- 
tween Noyes  Rand  and  the  other  parties  interested  in  the  Cotton  addi- 
tion, that  he  should  receive  $2000  per  year  for  his  services  in  looking 
after  said  Cotton  addition,  etc.,  and  that  it  was  agreed  that  he  should 
sell  lots  and  blocks  in  laid  Cotton  addition  and  pay,  or  take,  his  salary 
out  of  the  proceeds,  said  Rand  could  not  postpone  the  running  of  the 
statute  of  limitations  by  failing  to  sell  lots,  and  the  statute  of  limita- 
tions of  two  years  would  run  against  all  claims  for  salary  which  may 
have  accrued  in  said  Rand's  favor  up  to  the  time  in  1887  when  J.  F. 
Crosby  purchased  an  interest  in  the  Cotton  addition,  if,  up  to  said 
time,  he  had  the  power  to  sell  lots  and  pay  his  salary,  as  already  stated, 
and  did  not  exercise  it. 

As  according  to  plaintiff's  pleading  and  testimony  he  had  a  right  at 
all  times  to  have  his  salary  paid  out  of  a  sale  or  sales  of  lots,  etc.,  the 
statute  of  limitations  would  run  against  his  claim  for  salary.  Brown 
V.  Hitchcock,  37  Atl.  Rep.,  292.  A  party  can  not  extend  the  time  for 
bringing  suit  or  prevent  the  running  of  the  statute  of  limitation  against 
him  by  his  own  act.  Litchfield  v.  McDonald,  28  N.  W.  Rep.,  191 ;  State 
V.  Norton,  61  N.  W.  Rep.,  458 ;  Railway  v.  Township,  14  Pac.  Rep.,  271 ; 
Williams  v.  Bergin,  47  Pac.  Rep.,  877. 

The  trial  court  erred  in  refusing  the  appellant's  special  charge  num- 
ber 5.  Under  the  contract  alleged  in  plaintiff's  petition,  he  never  at 
any  time  had  the  power  or  authority  to  give  away  any  part  of  the  Cotton 
addition,  and  if  during  the  year  1887  he  was  the  agent  of  the  owners  of 
the  Cotton  addition  and  gave  away,  or  attempted  to  give  away  to  two 
of  his  daughters,  three  lots  each,  without  the  knowledge  of  the  persons 
he  represented,  intending  to  deprive  the  owners  of  the  value  of  the  same, 
such  conduct  upon  the  part  of  said  Rand  would  at  once  operate  as  a 
revocation  of  his  agency.  Case  v.  Jennings,  17  Texas,  672;  1  Am.  and 
Eng.  Enc.  of  Law,  2  ed.,  1102,  and  cases  cited. 

The  evidence  shows  that  in  March,  1892,  the  plaintiff,  Noyes  Rand, 
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entered  into  a  written  contract  with  Samuel  Colt  and  F.  W.  Abney,  by 
which  he  agreed  to  become  their  agent  with  respect  to  the  Cotton  addi- 
'  tion  at  a  salary  of  $1200  per  year,  and  that  it  was  his  intention  when  he 
executed  said  contract  to  defraud  the  defendants,  Frank  B.  Cotton  and 
William  P.  Hunt,  or  to  get  an  unfair  advantage  of  them  respecting  their 
interest  in  the  Cotton  addition.  Even  if  in  the  year  1882,  plaintiff, 
Noyes  Rand,  made  a  contract  with  F.  B.  Cotton  as  trustee  for  himself 
and  other  owners  of  the  Cotton  addition,  by  which  the  said  Rand  was 
to  act  as  agent  for  the  different  owners  of  the  said  Cotton  addition, 
and  by  which  he  was  to  be  paid  a  salary  of  $2000  per  annum,  payable 
out  of  the  net  proceeds  arising  from  the  sale  of  the  Cotton  addition, 
such  conduct  on  the  part  of  said  Rand  would  forfeit  all  right  that  he 
ever  had  to  be  paid  out  of  the  proceeds  of  the  sale  of  the  Cotton  ad- 
dition. Case  V.  Jennings,  17  Texas,  G72;  1  Am.  and  Eng.  Enc.  of 
Law,  2  ed.,  1102. 

The  contract  of  date  March  8,  1892,  between  Noyes  Rand  and  F.  W. 
Abney  and  Samuel  Coit,  introduced  in  evidence  by  plaintiff,  and  the  con- 
tract of  date  March  21,  1892,  between  the  same  parties,  introduced  in 
evidence  by  the  plaintiff,  would  have  the  effect  to  revoke  and  terminate 
any  agency  which  existed  prior  to  that  time  upon  the  part  of  Noyes 
Rand,  the  plaintiff,  for  the  defendants,  Frank  B.  Cotton  and  William 
P.  Hunt,  and  if  plaintiff.  Rand,  had  any  cause  of  action  for  salary 
accruing  to  him  prior  to  said  time,  the  statute  of  limitations  of  two 
years  would  commence  to  run  immediately,  and  inasmuch  as  the  con- 
tract upon  which  the  plaintiff.  Rand,  now  sues  was  not  set  up  in  any 
pleading  until  the  month  of  July,  1895,  any  cause  of  action  on  account 
of  the  facts  alleged  in  the  plaintiff's  petition  would,  at  the  time  of  the 
filing  of  the  plaintiff's  first  amended  original  petition,  in  July,  1895, 
be  barred  as  against  the  appellants  and  each  of  them. 

Under  the  terms  of  the  instrument  of  date  December  21,  1880,  in 
evidence,  the  trustee,  Frank  B.  Cotton,  would  have  no  authority  to  make 
a  contract  such  as  that  on  which  the  plaintiff  declares  in  his  petition, 
and  it  is  incumbent  upon  the  plaintiff  in  this  case  to  prove  either  that 
each  of  the  owners  of  the  Cotton  addition  acted  for  himself  in  making 
the  contract  alleged,  or  that  each  of  them  acted  through  an  agent  duly 
authorized  to  make  the  same,  and  unless  the  jury  found  that  the  plain- 
tiff had  established  by  a  preponderance  of  the  testimony  in  this  case 
that  all  the  owners  of  the  Cotton  addition  made  with  him  the  original 
contract  which  he  claims  in  his  petition,  they  should  have  been  in- 
structed to  find  in  favor  of  the  defendants. 

The  trial  court  erred  in  refusing  appellant's  special  charge  number  12. 
The  undisputed  evidence  shows  that  in  1887  J.  F.  Crosby  purchased 
and  had  conveyed  to  him  what  is  known  as  the  Dorphley  interest  in  the 
Cotton  addition,  alleged  to  be  one-ninth.  The  effect  of  such  convey- 
ance to  said  Crosby  was  to  revoke  any  agency  that  the  plaintiff  Noyes 
Rand  may  have  had  with  reference  to  said  Cotton  addition  made  by 
contract  with  the  previous  owners  of  said  Cotton  addition,  and  if  at 
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the  time  of  said  purchase  by  J.  F.  Crosby  there  was  anything  due  the 
plaintiff  Noyes  Rand  as  salary  under  the  contract  alleged  by  him  in  his 
petition,  his  right  of  action  after  such  conveyance  to  Crosby  was  com- 
plete, and  he  should  have  instituted  suit  for  the  recovery  of  what  was 
due  him  within  the  period  of  two  years  from  the  date  of  said  convey- 
ance, and  as  he  did  not  do  so,  his  cause  of  action,  if  he  ever  had  any, 
was  barred  by  the  statute  of  limitation. 

The  plaintiff  having  failed  to  establish  by  written  evidence  any  lien 
or  charge  upon  said  land  in  the  nature  of  a  lien,  the  jury  should  have 
been  instructed  to  return  a  verdict  as  suggested  in  said  special  charge, 
in  favor  of  all  the  defendants,  and  should  have  been  instructed  that  the 
plaintiff's  claim  for  salary,  if  he  ever  had  any,  was  barred  by  the  statute 
of  limitations.  Any  other  kind  of  a  lien  than  the  vendor's  (upon  land) 
must  be  evidenced  by  writing.  Wynn  v.  Flannegan,  2o  Texas,  778; 
Pannill  v.  Smith,  1  Posey,  U.  C,  99,  100;  Sec  "Equitable  Liens,"  3 
Pom.  Eq.  Jur.,  sees.  1233-1236;  Bender  v.  Zimmerman,  20  S.  W.  Rep., 
973;  Bell  v.  Coffin,  43  Pac.  Rep.,  861 ;  Stoddard  v.  Hart,  23  N.  Y.,  556. 

Leigh  Clark,  W,  M.  Caldwell,  and  W.  B.  Brack,  for  defendant  in  error. 
Under  the  agreement  of  December  21,  1880,  under  which  the  Cotton 
addition  was  acquired  (and  certain  mines  acquired  and  operated),  and 
the  deed  under  which  the  Cotton  addition  was  acquired  under  said 
agreement,  the  legal  title  to  the  property  was  placed  in  Frank  B. 
Cotton  for  himself  and  as  trustee  for  his  associates,  and  for  Noyes 
Rand,  C.  P.  Ehrman,  and  R.  W.  Dorphley;  he  had  control  of  the  pos- 
session and  sale  of  the  same  without  limitation,  for  the  purposes  of  the 
agreement,  and  as  a  member  of  the  company  or  association,  neither 
Ehrman  nor  Dorphley  could  terminate  the  trust  or  association,  or  the 
administration  of  the  property  by  the  trustee,  by  the  simple  act  of  a 
conveyance  of  their  interest  to  Crosby,  Schuler,  or  anyone  else;  and 
this,  notwithstanding  Ehrman  and  Dorphley  had  a  vested  interest  in 
the  property,  such  as  they  could  convey,  or  transfer,  for  behind  their 
right  to  transfer  there  were  beneficial  interests  and  rights  in  the  same 
-property  vested  in  others,  for  example,  the  right  to  have  the  property 
administered  by  the  trustee,  which  they  could  not  alienate  nor  destroy, 
and  the  rule  that  the  severance  of  a  joint  interest  revokes  the  joint 
agency,  invoked  by  appellants,  has  no  application  in  this  case.  Crosby 
V.  Cotton,  24  S.  W.  Rep.,  347;  Seymour  v.  Freer,  8  Wall.,  202;  Cotton 
V.  Coit,  31  S.  W.  Rep.,  1061;  1  Am.  and  Eng.  Enc.  of  Law,  2  ed.,  1043, 
note,  second  paragraph;  McFadden  v.  Murphy,  21  N.  E.  Rep.,  868; 
Nail  Factory  v.  Corning,  45  Barb.,  231 ;  Tenney  v.  Protective  Union, 
37  Vt.,  64;  Tappan  v.  Bailey,  45  Mass.,  529;  Polk  v.  Reynolds,  54 
Ind.,  449. 

The  plaintiff  was  not  guilty  of  any  improper  or  fraudulent  conduct 
such  as  terminated  or  revoked  his  agency  in  March,  1892;  the  contract 
entered  into  by  him  at  the  instance  of  Coit  and  Abney,  co-owners  of  the 
Cotton  addition,  could  not  be  and  was  not  designed  to  deprive  Frank 
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B.  Cotton  individually  or  as  trustee  of  any  right,  and  even  if  Rand  had 
acted  in  bad  faith  with  Frank  B.  Cotton  in  making  said  contracts  it 
would  not  have  had  the  effect  of  forfeiting  his  right  to  compensation  or 
terminated  his  agency. 

The  mere  fact  of  entering  into  said  agreements  would  not  of  itself 
terminate  his  agency  or  forfeit  his  compensation  unless  he  did  some  act 
thereunder  inconsistent  with  such  agency,  and  there  is  absolutely  no  evi- 
dence that  the  agreements  were  ever  acted  upon  or  that  Rand  did  any  act 
thereunder.  Story's  Eq.  Jur.,  204;  State  v.  Galveston  City  Co.,  38 
Texas,  36;  Keller  v.  Johnson,  11  Ind.,  337;  1  Am.  and  Eng.  Enc.  of  Law, 
1112. 

Even  if  the  contract  between  Coit,  Abney,  and  Rand  was  improper  as 
against  Cotton,  and  operated  as  a  revocation  of  Rand's  agency,  the  same 
was  waived  and  Rand's  employment  continued ;  and  if  not,  in  no  event 
could  such  revocation  retroact  so  as  to  cause  a  forfeiture  for  the  many 
years'  salary  previously  earned;  neither  Cotton  nor  the  other  parties  in- 
terested were  injured  in  any  way  thereby,  nor  did  Rand  fail  in  any  duty 
as  agent  of  the  properties  or  association  by  reason  thereof,  nor  could 
Rand  by  any  act  of  his,  prematurely  ripen  his  cause  of  action  so  as  to 
demand  payment  before  it  was  due  under  the  contract,  which  was  when 
the  Cotton  addition  was  sold.  Express  Co.  v.  Trego,  35  Md.,  47;  13 
Am.  and  Eng.  Enc.  of  Law,  721,  note  1,  691. 

Cotton's  associates  under  both  agreements  were  the  same,  and  Cotton, 
as  trustee  for  the  association,  held  the  legal  title  to  the  Cotton  addition 
and  dominion  over  it,  and  he  and  his  associates  were  bound  to  furnish 
necessary  moneys  for  purchases  and  expenses ;  and  the  Rand  side  of  the 
December  agreement  had  and  have  no  interest  under  this  agreement  ex- 
cept in  the  profits,  and  hence  not  necessary  parties  defendants.  Chase 
V.  Bank,  89  Texas,  316;  Van  Houten  v.  Pine,  36  N.  J.  Eq.,  133. 

The  undisputed  evidence  shows  that  Cotton  as  trustee  for  th6  associa- 
tion was  alone  authorized  to  make  deeds  or  contracts,  and  that  neither 
Rand  nor  any  of  his  associates  could  make  any  contract  by  virtue  of  their 
contingent  interests  in  the  profits,  and  in  the  absence  of  fraud  they  were 
bound  by  the  consequence  of  any  contract  or  expense  incurred,  not  di- 
rectly but  indirectly  and  remotely  as  such  contract  or  expenditure  would 
curtail  or  increase  the  profits ;  and  hence  they  were  not  in  legal  contem- 
plation joint  obligors  or  joint  contractors  as  those  terms  usually  signify, 
and  therefore  they  were  not  necessary  parties  defendant  to  plaintiff's  pe- 
tition; and  if  they  were  such  joint  contractors,  then  the  rule  invoked  by 
the  first  counter-proposition  under  the  fourth  assignment  would  be  ap- 
plicable. Chase  v.  Bank,  89  Texas,  316;  Miller  v.  Sullivan,  89  Texas, 
480,  which  construes  articles  1203-1259 ;  Olery  v.  Brown,  51  How.  Prac, 
92 ;  1  Am.  and  Eng.  Enc.  of  Law,  2  ed.,  1056,  1057,  1059,  and  authorities 
cited,  especially  under  second  paragraph,  note  1,  p.  1057;  Van  Houten 
V.  Pine,  36  N.  J.  Eq.,  133 ;  Polk  v.  Reynolds,  54  Ind.,  449 ;  Manning  v. 
Gasharie,  27  Ind.,  399 ;  Goesle  v.  Bimeler,  55  U.  S.,  589 ;  Pratt  v.  Min- 
ing Co.,  24  Fed.  Rep.,  869 ;  Gasely  v.  Society,  13  Ohio  St.,  144. 
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By  the  agreement  of  December  21,  1880,  entered  into  between  the 
parties  thereto  and  their  associates,  a  voluntary  beneficial  unincorporated 
association  or  company  was  created  or  formed ;  the  agreement  constituted 
the  organic  law  of  the  association,  and  by  it,  it  was  provided  that  "the 
title  to  estates,  leases,  rights,  and  interests,"  acquired  by  the  association 
should  be  vested  in  Frank  B.  Cotton,  as  trustee,  for  the  purposes  thereof. 
(For  the  purposes  of  the  association.)  3  Am.  and  Eng.  Enc.  of  Law,  2 
ed.,  162 ;  Bouv.  Law  Die. ;  Abb.  Law  Die. ;  Mills  v.  State,  23  Texas,  295 ; 
Rev.  Stats.,  art.  1223.  The  Century  Dictionar}'  gives  as  the  meaning 
of  the  term :  "Beneficial" — "Contributing  to  a  valuable  end ;  conferring 
benefit;  advantageous;  profitable;  useful;  helpful."  See  also  "Benefi- 
cial Associations,"  3  Am.  and  Eng.  Enc.  of  Law,  2  ed.,  1043.  "An  un- 
incorporated mutual  association  is  one  formed  by  the  voluntary  associa- 
tion of  its  members  under  the  common  law  right  of  contract."  Id.,  par. 
3,  p.  1065.  When  nature  of  association  in  question — ^test — the  articles 
of  association  revealing  the  associate  purposes  are  the  test.  Id.,  1057. 
"The  articles  of  association,  together  with  the  by-laws  passed  pursuant 
to  such  constitution  and  laws  of  the  land,  constitute  the  rules  which 
must  be  looked  to  for  the  government  of  the  association.  The  constitu- 
tion or  articles  of  agreement  of  such  associations  is  the  fundamental  law, 
to  which  all  who  come  within  its  operation  must  conform.  Id.,  1059. 
"Customs  or  acts  of  the  parties  placing  upon  the  contract  a  practical 
construction  will  be  given  effect  by  the  courts."  Id.,  1082,  and  author- 
ities under  note  3.  Neither  the  statute  nor  the  policy  of  this  State  in- 
hibit such  a  voluntary  association,  but  article  1223  impliedly  sanctions 
such,  the  only  inhibition  being  prescribed  by  article  5313  as  to  trusts, 
combinations  against  trade,  etc.  As  to  the  name  of  the  association: 
Pease  v.  Pease,  95  Am.  Dec.,  225.  De  facto  corporation:  Foster  v. 
Pray,  29  N.  W.  Rep.,  155.  Also  3  Am.  and  Eng.  Enc.  of  Law,  2  ed., 
1047.  We  conclude  that  we  have  to  deal  with  an  unincorporated  asso- 
ciation or  a  de  facto  corporation. 

A  voluntary  association  is  not  dissolved  by  the  secession  of  one  or  more 
of  its  members,  nor  by  the  coming  in  of  new  members ;  hence  the  asso- 
ciation or  trust  was  not  dissolved  or  terminated  by  the  transfer  of  Dorph- 
ley  to  Tays,  or  Tays  to  Crosby,  or  Ehrman  to  Schuler.  Pitman  v.  Hodge, 
3G  Atl.  Rep.,  G05;  McFadden  v.  Murphy,  21  N.  E.  Rep.,  868;  Crosby 
V.  Cotton,  24  S.  W.  Rep.,  347 ;  Cotton  v.  Coit,  31  S.  W.  Rep.,  1064. 

The  property  acquired  under  the  agreement  of  December  21,  1880, 
belonged  to  the  association  or  company  formed  by  said  agreement,  and 
while  the  title  to  the  same  was  placed  in  Frank  B.  Cotton,  trustee,  for 
the  purposes  of  said  agreement  and  association,  neither  Cotton  individ- 
ually nor  his  associates,  nor  Rand  or  his  associates,  owned  any  direct  in- 
terest in  the  property,  for  their  interests  under  the  agreement  or  in  the 
association  were  defined  and  limited  as  follows:  "Two-thirds  of  all  the 
profits  arising  from  such  purchases  (by  the  association)  to  accrue  to 
Prank  B.  Cotton  and  his  associates;  one-third  to  Noyes  Rand,  R.  W. 
Dorphley,  and  their  associates."     Hence  the  fact  that  Cotton  and  asso- 
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ciates  advanced  the  purchase  price  and  expenses  would  not,  as  contended 
by  appellants  in  their  second  assignment,  give  them  an  ownership  in  the 
property  of  the  association,  but  only  a  right  to  charge  the  association  and 
its  property  with  such.  Cotton  v.  Coit,  31  S.  W.  Rep.,  1064;  American 
Silk  Works  v.  Salomon,  4  Hun,  135;  Crawford  v.  Gross,  21  Atl.  Rep., 
356 ;  Oil  Co.  v.  Densmore,  64  Pa.  St.,  43 ;  Goesele  v.  Bimeler,  5  McLean, 
223;  Altmann  v.  Benz.,  27  N.  J.  Kq.,  331. 

As  all  the  parties  interested  in  the  association  were  before  the  court, 
and  as  under  the  judgment  rendered  against  the  association  (but  in  man- 
ner and  form  as  stated  in  the  last  preceding  proposition)  the  plaintiff 
was  deprived  of  $7000,  found  to  be  due,  and  the  association  under  the 
judgment  received  the  benefit  of  the  $7000,  the  appellants  are  in  no  po- 
sition to  complain. 

If  the  appellee  is  mistaken  in  his  theory  of  the  case  as  presented  in  his 
first  general  assignment,  and  the  appellants  did  own  the  respective  in- 
terests in  the  land  as  found  by  the  jury,  then  the  judgment  rendered  was 
absolutely  correct.  The  statute  of  frauds  was  not  pleaded,  and  hence 
waived.  Pool  v.  Schulte,  50  Texas,  299,  and  cases  there  cited ;  Irbacker 
v.  Roth,  49  N.  Y.  Supp.,  538;  Crane  v.  Powell,  34  N.  E.  Rep.,  911 ;  Bow- 
dish  V.  Briggs,  39  N".  Y.  Supp.,  371.  Whole  or  partial  performance 
referable  to  a  parol  agreement  will  take  the  case  out  of  the  statute  of 
frauds,  and  the  contract  was  that  Rand  was  to  be  paid  from  the  proceeds 
of  the  sale  of  the  Cotton  addition.  Castleman  v.  Sherry,  42  Texas,  59 ; 
Ponce  V.  McWhorter,  50  Texas,  5G3;  Anderson  v.  Anderson,  36  S.  W. 
Rep.,  816;  Price  v.  Sturgis,  44  Cal.,  591;  Pitman  v.  Hodge,  36  Atl.  Rep., 
605. 

GAINES,  Chief  Justice. — The  defendant  in  error,  Noyes  Rand, 
brought  this  suit  against  plaintiff  in  error,  Frank  B.  Cotton,  and  others, 
on  the  12th  day  of  September,  1893.  He  obtained  a  judgment,  which 
was  reversed  by  the  Court  of  Civil  Appeals.  Cotton  v.  Rand,  29  S.  W. 
Rep.,  682.  The  cause  was  again  tried  upon  a  fourth  amended  original 
petition,  filed  May  4,  1898,  and  again  resulted  in  a  judgment  for  the 
plaintiff.  That  judgment  having  been  affirmed  by  the  Court  of  Civil 
Appeals,  this  writ  of  error  has  been  sued  out  to  reverse  it. 

The  suit  was  brought  to  recover  a  salary  alleged  to  have  been  earned 
by  the  plaintiff  as  agent  under  a  contract  made  by  F.  B.  Cotton,  for  him- 
self and  others,  and  also  for  certain  expenditures  claimed  to  have  been 
made  by  plaintiff  as  such  agent.  The  alleged  agency  grew  out  of  certain 
joint  ventures  of  the  parties  to  this  suit  and  others  in  certain  mineral 
and  suburban  lands.  The  first  venture  had  its  origin  in  a  written  agree- 
ment entered  into  in  April,  1880,  by  the  plaintiff,  Noyes  Rand,  Francis 
W.  Abney,  Richard  W.  Dorphley,  P.  B.  Delaney,  and  Clarence  P.  Ehr- 
man,  as  parties  of  the  first  part,  and  by  defendant  Cotton,  for  himself 
and  others  (whose  names  are  not  disclosed  in  the  writing),  as  parties 
of  the  second  part.     The  stipulations  of  that  agreement  were  as  follows: 
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"First.  That  all  options  now  held  by  said  parties  of  the  first  part, 
or  any  of  them,  for  the  purchase  of  mineral  lands  in  the  State  of  Texas, 
as  well  as  all  options  for  such  purchases  as  they  may  hereafter  secure,  and 
any  and  all  such  purchases  as  they  may  hereafter  make,  and  all  mineral 
lands  already  located  or  that  may  hereafter  be  located  by  them,  in  the 
State  of  Texas,  shall  be  for  the  joint  benefit  of  the  parties  to  this  agree- 
ment in  the  proportion  of  one-half  interest  to  the  parties  of  the  second 
part. 

"Second.  That  said  parties  of  the  second  part  will  furnish  the  neces- 
sary amount  of  money,  not  exceeding  thirty  thousand  ($30,000)  dollars, 
to  pay  the  cost  of  such  lands  as  may  be  selected  by  the  parties  of  the  first 
part  out  of  any  such  as  are  now  controlled,  or  as  may  be  secured  here- 
after, and  that  they  will  send  a  representative  to  such  point  as  may  be 
designated  by  parties  of  the  first  part,  to  examine  said  lands  as  soon  as  so 
required  to  do,  such  representative  to  be  authorized  to  pay  for  same  as 
soon  as  he  shall  examine  and  approve  of  them,  and  the  proper  deeds  and 
titles  shall  be  furnished ;  said  deeds  to  be  made  in  the  name  of  Frank  B. 
Cotton  and  Edwin  B.  Buckingham,  as  trustees,  for  the  respective  parties 
to  this  agreement. 

^Third.  That  parties  to  the  second  part  hereto  will  pay  to  the  par- 
ties of  the  first  part  the  sum  of  seventeen  hundred  and  twenty- three 
($1723)  dollars,  to  reimburse  outlays  already  incurred  by  them,  includ- 
ing the  cost  of  about  six  tons  of  ore  now  in  transit  from  St.  Louis,  Mo., 
to  Philadelphia,  Pa.,  which  ore  shall  thereupon  become  the  property  of 
the  parties  hereto  for  their  joint  benefit,  such  payment  to  be  made  upon 
the  execution  of  this  agreement  and  the  delivery  of  said  ore  at  such  point 
as  may  be  indicated  by  the  parties  of  the  second  part  hereto. 

"Fourth.  That  the  parties  of  the  second  part  will  advance  the  sum  of 
not  exceeding  thirty-five  hundred  ($3500)  dollars  to  meet  the  cost  of 
outfit  and  the  necessary  expenses  of  their  aforesaid  representative,  and  of 
such  of  the  parties  of  the  first  part  as  may  go  to  Texas  to  attend  to  this 
business,  and  to  pay  them  for  their  service  in  such  employment,  which 
advance  shall  be  reimbursed  out  of  the  future  earnings  of  this  enter- 
prise. 

"Fifth.  That  parties  of  the  second  part  will  furnish  such  further 
amount  of  money  as  the  parties  hereto  may  decide  as  needed  for  develop- 
ing the  lands  under  this  agreement,  and  for  carrying  out  the  plans  to 
be  hereafter  agreed  upon  by  said  parties  hereto,  the  entire  amount  so 
furnished  to  be  reimbursed  out  of  the  net  earnings  of  the  enterprise  be- 
fore any  dividends  shall  be  declared  on  the  capital  stock  of  the  company 
to  be  formed  as  hereinafter  provided. 

"Sixth.  That  said  parties  of  the  first  part  agree  that  Noyes  Rand  and 
Francis  W.  Abney  will  personally  go  to  Texas  at  once  and  attend  to  the 
purchase  of  the  lands,  as  aforesaid,  and  to  carry  out  the  plans  of  the 
parties  hereto,  for  the  space  of  three  months  from  date  of  this  agree- 
ment, if  necessary,  receiving  as  compensation  for  their  service  while  so 
employed,  two  hundred  ($200)  dollars  each  per  month,  besides  the  cost 
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of  their  outfit  and  necessary  traveling  and  other  expenses,  and  will  also 
secure  the  services  of  Clarence  P.  Ehrman  at  the  rate  of  one  hundred 
($100)  dollars  per  month  and  expenses  to  assist  them;  such  payments  to 
be  met  out  of  the  advance  hereinbefore  provided  to  be  made  by  the  parties 
of  the  second  part. 

"Seventh.  That  as  soon  as  the  parties  of  the  first  part  shall  have  se- 
cured such  lands  as  they  may  decide  upon,  and  the  deeds  therefor  shall 
have  been  executed  and  received,  a  meeting  of  all  the  parties  hereto,  in 
person  or  by  proxy,  shall  be  held  in  such  place  as  may  be  mutually  agreed 
upon,  and  a  company  organized  under  a  charter  to  be  obtained  under  the 
laws  of  Texas,  or  of  such  other  State  as  may  be  decided  upon,  with  such 
an  amount  of  capital  stock  and  of  such  par  value  per  share  as  the  par- 
ties hereto  may  determine,  and  directors  and  officers  shall  be  elected  to 
manage  the  business  of  said  company,  each  of  the  respective  parties 
hereto  having  an  equal  representation  in  the  board  of  directors,  but  the 
officers  to  be  of  the  party  of  the  second  part,  or  such  as  may  be  accepta- 
ble to  them  of  the  parties  of  the  first  part;  thereupon  the  titles  to  all 
lands  that  may  have  been  purchased  shall  be  properly  vested  in  said  com- 
pany in  due  legal  form ;  and  full  paid  stock  of  the  company  shall  there- 
upon be  issued  to  the  respective  parties  hereto  in  the  proportion  of  one- 
half  of  the  entire  capital  stock  to  the  parties  of  the  first  part,  or  in  such 
other  divisions  as  the  respective  parties  may  agree  among  themselves. 

"Eighth.  That  all  lands  that  may  be  located  or  patented  under  this 
agreement  shall  be  assigned  to  the  hereinbefore  named  trustees  by  the 
individual  in  whose  name  they  are  to  be  located,  under  a  written  agree- 
ment to  be  executed  at  the  time  of  authorization  of  such  location  in  his 
name. 

"Ninth.  It  is  further  agreed  that  none  of  the  individual  members  of 
the  respective  parties  hereto  shall  directly  or  indirectly  operate  in  min- 
eral lands  or  mineral  products  of  the  State  of  Texas,  within  the  dis- 
trict which  this  agreement  is  intended  to  cover,  unless  by  consent  of  the 
other  party  hereto." 

The  second  contract  was  entered  into  December,  1880,  by  F.  B.  Cot- 
ton, of  the  first  part,  and  Rand  and  Dorphley,  of  the  second  part.  Its 
stipulations  are  as  follows : 

"That  all  purchases  of  land,  leases,  mining  rights,  and  interests  or  real 
estate  in  general  west  of  the  Mississippi  River  (not  embraced  in  a  cer- 
tain contract  between  the  parties  hereto  and  their  associates,  bearing  date 
April  17,  1880),  which  may  be  made  after  November  19,  1880,  by  either 
or  any  of  the  parties  of  the  second  part  hereto,  or  their  associates,  shall 
be  for  the  joint  account  and  interest  of  the  parties  hereto  and  their  as- 
sociates and  no  others,  during  the  continuation  of  this  agreement  or  any 
contract  that  may  be  executed  in  accordance  with  it,  said  interest  to  be 
apportioned  as  follows: 

"Two-thirds  of  all  profits  arising  from  such  purchases  to  accrue  to 
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Frank  B.  Cotton  and  his  associates;  one-third  to  Noyes  Band,  R.  W. 
Dorphley,  and  their  associates.  It  is  agreed  and  understood,  as  the  con- 
ditions upon  which  this  agreement  is  based,  that  the  necessary  funds  for 
making  the  aforesaid  purchases,  for  meeting  the  necessary  expenses,  and 
for  such  improvement  or  developments  as  may  be  agreed  upon  between 
the  parties  hereto,  are  to  be  furnished  or  secured  by  said  Frank  B.  Cotton 
and  his  associates.  That  said  Noyes  Band  and  E.  W.  Dorphley  will  at- 
tend themselves,  or  through  competent  representatives,  to  securing,  pur- 
chasing, and  getting  in  proper  condition  for  development,  improvement, 
or  sale,  as  may  be  agreed  upon,  any  purchase  that  may  be  made  under 
this  agreement ;  that  the  party  of  the  first  part  and  his  associates  shall 
not  be  held  to  any  purchases  of  leases  unless  approved  by  him  and  his 
associates,  or  for  a  greater  sum  than  $2000  for  expenses,  unless  expressly 
authorized  by  him  or  them,  and  that  the  titles  to  estates,  leases,  mining 
rights  and  interests,  shall  be  vested  in  Frank  B.  Cotton,  as  trustee,  for 
the  purposes  hereof." 

This  contract  is  signed  by  Cotton,  for  self  and  associates,  and  by  Band 
and  Dorphley. 

Under  the  first  contract,  more  than  eighty-seven  sections  of  mineral 
lands  were  acquired  and  were  conveyed  as  provided  therein  to  F.  B.  Cot- 
ton and  Edwin  B.  Buckingham,  as  trustees.  Under  the  second  contract, 
there  was  acquired  for  the  parties  thereto  a  tract  of  650  acres  of  land 
lying  adjacent  to  the  city  of  El  Paso,  which  is  known  as  the  "Cotton  ad- 
dition" to  that  city.  The  title  to  this  tract  seems  to  have  been  taken 
in  the  name  of  Cotton,  as  trustee.  Most  of  the  parties  to  the  venture 
in  the  mineral  lands  were  also  interested  in  the  purchase  and  sale  of  the 
Cotton  addition,  but  there  were  some  parties  interested  in  each  who  had 
no  interest  in  the  other  enterprise. 

About  the  month  of  August,  1881,  Cotton,  through  a  correspondence 
by  mail  and  telegraph,  entered  into  a  contract  with  Band,  by  which  he 
engaged  Band  to  take  the  management  as  agent  of  the  mineral  lands 
and  the  Cotton  addition  for  the  term  of  one  year,  and  in  consideration 
of  his  services,  agreed,  among  other  things,  to  pay  him  the  sum  of  two 
thousand  dollars.  The  plaintiff  Band  claims  that  before  the  expiration 
of  the  year,  the  contract,  with  some  modifications,  was  renewed  by  a 
verbal  agreement  between  himself  and  Cotton.  In  his  original  petition 
filed  in  this  case  September  12,  1893,  the  terms  of  this  latter  agreement 
are  alleged  as  follows : 

'That  about  August,  1882,  F.  B.  Cotton  notified  him  that  he  was 
financially  embarrassed  and  would  not  be  able  to  furnish  the  necessary 
means  to  carry  on  the  operations  at  El  Paso,  and  would  not  be  able  to 
advance  money,  etc.,  and  requested  plaintiff  that  he,  plaintiff,  should 
continue  as  agent  at  the  aforesaid  salary,  and  that  plaintiff  should  raise 
the  necessary  funds  to  carry  on  the  business  by  sales  of  property  out  of 
the  Cotton  addition,  and,  if  necessary,  by  borrowing  money." 
Vol.  LXXXXIII.  Supreme-2 
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On  July  10,  1895,  the  plaintiff  filed  an  amended  petition,  in  which 
the  averments  as  to  the  agreement  are  as  follows : 

"That  Frank  B.  Cotton,  acting  as  trustee  as  aforesaid,  and  as  agent 
for  all  persons  interested  in  said  two  contracts  of  April  and  December, 
1880,  represented  to  plaintiff  that  he  was  financially  embarrassed,  and 
notified  plaintiff  that  he  would  not  be  able  to  furnish  the  necessary  means 
to  carry  on  the  operations  at  El  Paso,  and  would  not  be  able  for  a  time 
to  advance  the  sums  of  money  that  he  had  promised  to  advance,  and  re- 
quested plaintiff  that  he,  plaintiff,  should  continue  to  act  as  agent  at  the 
aforesaid  salary,  and  that  plaintiff  should  raise  the  necessary  funds,  and 
agreed  that  the  necessary  funds  should  be  raised,  to  carry  on  the  business 
by  sales  of  property  out  of  the  Cotton  addition,  and,  if  necessary,  by  bor- 
rowing money,  and  agreed  that  plaintiff  should  be  paid  his  salary  out  of 
said  property  when  sold,  or  as  sales  of  the  same  should  be  made  from 
time  to  time." 

The  plaintiff  filed  a  second  amended  petition  on  the  23d  day  of  Decem- 
ber, 1897,  in  which  the  terms  of  the  verbal  contract  are  alleged  as  fol- 
lows: 

'That  about  August,  1882,  the  said  Frank  B.  Cotton,  acting  as  trus- 
tee, as  aforesaid,  and  as  agent  for  all  persons  interested  in  said  two 
contracts,  represented  to  plaintiff  that  he.  Cotton,  was  financially  em- 
barrassed, and  notified  this  plaintiff  that  he  would  not  be  able  to  furnish 
the  necessary  means  to  carry  on  the  operations  at  El  Paso,  as  he  had 
theretofore  done,  and  would  not  be  able  for  a  time  to  advance  the  sums 
of  money  that  he  had  promised  to  advance  by  the  terms  of  said  contract, 
and  then  and  there  requested  of  plaintiff  that  he,  plaintiff,  should  con- 
tinue to  act  as  agent  at  the  aforesaid  salary,  but  that  plaintiff  should 
raise  the  necessary  funds,  and  agreed  that  plaintiff  should  be  paid  his 
salary  out  of  said  property  when  sold,  or  as  sales  of  the  same  should 
be  made  from  time  to  time.  And  further  says  that  in  August,  1882,  it 
was  understood  and  agreed  by  and  between  plaintiff  and  said  Cotton,  as 
trustee,  that  his  claim  for  salary  which  had  then  accrued,  or  which  might 
afterwards  accrue,  should  be  payable  out  of  the  funds  derived  from  the 
disposition  of  lots  and  blocks  or  property  belonging  to  or  connected  with 
said  Cotton  addition." 

In  an  amendment,  filed  April  9,  1898,  the  terms  of  the  agreement  are 
stated  in  the  following  language : 

"That  about  August,  1882,  the  said  Frank  B.  Cotton,  acting  as  trustee 
as  aforesaid,  and  as  agent  for  all  parties  interested  in  said  two  contracts, 
represented  to  plaintiff  that  he,  Frank  B.  Cotton,  was  financially  embar- 
rassed; that  he  could  obtain  no  money  from  his  associates  at  the  time, 
and  would  not  be  able  to  do  so  until  the  patents  were  obtained  for  said 
mineral  lands,  and  notified  this  plaintiff  that  he  would  not  be  able  to 
furnish  the  necessary  means  to  carry  on  the  operations  at  El  Paso  as  he 
had  theretofore  done,  and  would  not  be  able  for  a  time  to  advance  the 
sums  of  money  that  he  had  promised  to  advance  by  the  terms  of  said 
contract,  and  then  and  there  requested  of  plaintiff,  as  trustee  and  agent 
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for  all  the  parties  thereto,  that  plaintiff  should  continue  to  act  as  agent 
at  the  aforesaid  salary,  and  that  plaintiff  should  raise  the  necessary 
funds,  and  agreed  that  the  necessary  funds  should  be  raised  to  carry  on 
the  business  by  sales  of  property  out  of  said  Cotton  addition,  and,  if 
necessary,  by  borrowing  mone}',  and  agreed  that  plaintiff  should  be  paid 
his  salary  out  of  said  property  when  sold  or  as  sales  of  the  ^me  should 
be  made  from  time  to  time/' 

In  the  amended  petition  upon  which  the  case  was  tried  the  terms  of 
the  contract  are  alleged  as  follows : 

"Plaintiff  further  says  that  about  August,  1882,  the  said  Frank  B. 
Cotton,  acting  as  trustee  and  agent  as  aforesaid  for  all  the  parties  inter- 
ested in  said  two  contracts  of  April  17,  1880,  and  December  21,  1880, 
and  so  represented  himself  to  be  such  trustee  and  agent,  except  for  plain- 
tiff, represented  to  plaintiff  that  he,  Frank  B.  Cotton,  was  financially  em- 
barrassed, that  he  could  obtain  no  money  from  his  associates  at  that  time, 
and  informed  and  notified  plaintiff  that  he  would  not  be  able  to  furnish 
the  necessary  means  to  carry  on  the  operations  at  El  Paso,  as  he  had 
theretofore  done,  and  would  not  be  able,  for  a  time,  at  least,  to  advance 
the  sums  of  money  he  had  promised  to  advance  by  the  terms  of  said  <?on- 
tract,  and  then  and  there  requested  of  plaintiff,  as  trustee  and  agent  for 
his  said  associates,  as  well  as  for  all  the  parties  as  aforesaid,  that  he, 
plaintiff,  should  continue  to  act  as  agent  at  the  aforesaid  salary,  but  that 
plaintiff  should  raise  the  necessary  funds,  and  agreed  that  the  necessary 
funds  should  be  raised  to  carry  on  the  business  by  sales  of  property  out 
of  said  Cotton  addition,  and,  if  necessary,  by  borrowing  money,  and 
agreed  that  plaintiff  should  be  paid  his  salary,  then  accrued  or  which 
might  thereafter  accrue,  out  of  said  property  when  sold,  or  as  sales 
thereof  should  be  made  from  time  to  time,  it  being  understood  that  there 
was  no,  or  but  nominal,  need  for  an  agent  for  said  mineral  lands  after 
the  first  year  as  aforesaid,  to  all  of  which  plaintiff  assented." 

The  defendants  Cotton,  Hunt,  and  Millard  Patterson,  as  administrator 
of  the  estate  of  Samuel  Coit,  answering,  denied  the  making  of  the  verbal 
contract  as  alleged,  pleaded  the  statutes  of  limitation,  alleged  that  if  the 
contract  was  ever  made  the  plaintiff  had  by  his  misconduct  precluded 
himself  from  recovering  anything  under  it,  and  also  pleaded  in  effect  and 
reconvention  for  advances  made  to  Rand  and  for  money  received  by  him 
as  agent  from  the  proceeds  of  the  enterprise. 

The  contract  between  Cotton,  as  trustee,  and  Band  for  the  latter's 
services  as  agent  for  the  mineral  lands  and  the  Cotton  addition  for  one 
year  was  proved.  It  was  also  proved  that  Rand  continued  to  act  as  agent 
from  the  expiration  of  that  year  until  September,  1893.  As  to  the  terms 
of  the  contract  under  which^  Rand  served,  there  was  a  sharp  conflict  in 
the  testimony.  Rand  testified  to  the  contract  as  alleged  in  his  last  peti- 
tion, while  Cotton  deposed,  that,  about  the  time  of  the  expiration  of  the 
first  contract,  he  engaged  Rand  to  continue  as  agent  for  certain  con- 
siderations not  necessary  to  mention  in  this  connection,  but  notified  him 
that  he  would  pay  no  salary. 
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It  wa8  also  shown  by  the  evidence  that  in  the  month  of  March,  1892, 
the  plaintiff,  Eand,  entered  into  two  contracts  with  reference  to  the 
mineral  lands  and  the  Cotton  addition,  of  which  the  following  are  copies : 

"Memorandum  of  an  agreement  made  and  entered  into  this  eighth 
day  of  March,  A.  D.  1892,  by  and  between  Noyes  Rand,  of  El  Paso, 
Texas,  as  party  of  the  first  part,  and  Francis  W.  Abney,  of  Charleston, 
West  Virginia,  and  Samuel  Coit,  of  Washington,  D.  C,  for  themselves 
and  as  assignees  of  Edwin  B.  Buckingham,  George  H.  Cotton,  and 
Walter  G.  Cotton,  party  of  the  second  part. 

^TVitnesseth :  Whereas,  all  the  parties  hereto  being  interested  in  cer- 
tain properties  in  the  State  of  Texas,  acquired  and  held  under  the  pro- 
visions of  two  certain  contracts,  one  dated  April  17,  1880,  and  signed 
by  Noyes  Rand,  Francis  W.  Abney,  Richard  W.  Dorphley,  P.  B.  Delaney, 
by  Richard  W.  Dorphley,  Clarence  P.  Ehrman,  by  Noyes  Rand,  on  the 
one  part,  and  by  Frank  B.  Cotton  for  self  and  associates  on  the  other 
part,  and  the  other  dated  December  21,  1880,  and  signed  by  Frank  B. 
Cotton  for  self  and  associates  on  the  one  part  and  Richard  W.  Dorphley 
for  self  and  Noyes  Rand  on  the  other  part. 

"Now,  therefore,  the  parties  hereto  hereby  agree  to  pool  their  inter- 
ests, each  party  to  have  an  equal  share  of  all  the  interests  they  now  hold 
or  may  hereafter  obtain  in  the  properties  now  held  under  the  two  con- 
tracts hereinbefore  mentioned,  and  all  the  parties  hereto  join  together 
for  mutual  benefit  and  protection  and  for  this  purpose  each  party  hereto 
binds  himself  to  the  other  to  adopt  such  course  of  action  in  regard  to 
the  properties  in  question  as  may  be  mutually  agreed  upon  as  such  as 
will  be  for  the  best  interest  of  all  as  well  as  the  properties ;  for  this  pur- 
pose it  is  agreed  that  said  Noyes  Rand,  party  of  the  first  part,  shall  act 
as  the  resident  partner  and  agent  ior  all  the  parties  in  interest  to  the 
extent  of  the  conditions  to  be  hereafter  agreed  upon,  and  he,  the  said 
Rand,  shall  receive  as  compensation  therefor  the  sum  of  twelve  hundred 
dollars  per  annum,  payable  in  monthly  installments  of  one  hundred 
dollars  each,  together  with  house  rent  free  of  charge,  and  the  parties 
of  the  second  hereto  hereby  agree  and  bind  themselves  to  pay  the  same 
or  to  see  that  the  same  is  paid  until  such  time  as  the  revenue  from  the 
properties  shall  of  itself  provide  for  payment  of  same,  and  this  provision 
to  remain  in  force  until  otherwise  arranged  by  mutual  consent  or  agree- 
ment. 

"It  is  further  agreed  by  and  between  the  parties  hereto,  that,  as  soon 
as  it  can  be  possibly  arranged,  the  possessory  control  of  all  the  properties 
held  under  the  two  contracts  hereinbefore  mentioned  shall  be  placed  in 
Francis  W.  Abney  and  Noyes  Rand,  as  trustees  for  the  parties  hereto, 
who  shall  pass  title  to  same  to  all  vendees  of  any  portion  or  all  of  same 
as  the  case  may  be.  That  the  property  shall  be  divided  oflf  into  blocks 
and  lots  and  prices  fixed  upon  same  from  time  to  time,  a  schedule  of  such 
to  be  given  each  party  in  interest,  and  in  case  of  sales,  it  shall  require 
the  signature  of  both  trustees,  in  order  to  pass  title,  and  in  case  of  any 
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sale  at  figures  at  less  than  the  schedule  price,  the  consent  of  all  parties 
hereto  shall  be  necessary, — ^monthly  statements  of  all  receipts  and  dis- 
bursements to  be  made  by  the  trustees. 

**For  the  purpose  of  this  agreement,  Francis  W.  Abney  shall  act  as 
treasurer  or  custodian  of  all  moneys  arising  from  this  venture  and  dis- 
burse the  same  according  to  the  interests  of  the  parties  hereto  as  may  be 
agreed  upon  from  time  to  time. 

'It  is  understood  and  agreed  to  between  the  parties  hereto  that  all 
moneys  necessary  for  legitimate  expenses  and  taxes  accrued  and  to  accrue 
oyer  and  above  actual  receipts  from  the  properties  shall  be  furnished 
by  the  party  of  the  second  part  hereto,  but  that  the  same  shall  be  con- 
sidered in  the  nature  of  an  advance  and  shall  be  returned  to  the  parties 
of  the  second  part  out  of  the  first  proceeds  from  the  properties.  It  is 
further  understood,  that,  in  case  this  agreement  is  fully  carried  out,  the 
said  Rand  agrees  to  waive  his  homestead  right  to  his  present  place  of 
residence  in  El  Paso,  Texas,  except  in  so  far  as  the  same  may  be  necessary 
to  protect  his  two  daughters,  EUie  Rand  Thomas  and  Florrie  Rand 
Dowley,  in  and  to  the  three  lots  he  has  heretofore  given  to  each  within 
the  boundary  of  said  homestead." 

*'An  agreement  made  and  entered  into  this,  twenty-first  day  of  March, 
1892,  between  Noyes  Rand,  of  the  city  of  El  Paso,  Texas,  of  the  first 
part,  and  Francis  W.  Abney,  of  Charleston,  W.  Va.,  and  Samuel  Coit, 
of  Washington,  D.  C,  parties  of  the  second  part. 

'^Whereas,  said  Abney  and  Coit  have  agreed  between  themselves  to 
purchase  on  their  joint  account  the  interests  of  Edwin  B.  Buckingham, 
(leorge  H.  Cotton,  and  Walter  G.  Cotton,  of  Boston,  Mass.,  in  and  to 
certain  city,  mineral,  and  other  lands  situate  and  in  the  city  of  El  Paso 
and  in  other  parts  of  El  Paso  County,  Texas,  acquired  under  two  certain 
contracts  between  Frank  B.  Cotton  and  others,  one  dated  April  17,  1880, 
the  other  December  21,  1880,  and  in  pursuance  of  said  agreement  the 
interests  of  said  Buckingham,  Walter  G.  Cotton,  and  George  H.  Cotton 
have  been  purchased  by  said  Coit  for  himself  and  said  Abney,  and 
whereas,  the  interests  held  by  said  Buckingham  and  said  Cottons  have 
been  so  managed  or  mismanaged  as  to  be  prejudicial  to  the  interests  of 
said  Noyes  Rand. 

"And,  whereas,  said  Abney  and  Coit  purpose  furnishing  sufficient 
money  to  put  said  lands  in  a  marketable  condition  and  to  protect  the 
same  from  loss  by  forfeiture  for  nonpayment  of  taxes,  and  in  this  way 
advance  the  interests  of  said  Rand  therein ;  and 

"Whereas,  said  Rand  claims  that  said  properties  are  liable  to  him  to 
the  extent  of  about  $30,000,  including  interest  to  date,  for  personal 
services  rendered  and  money  advanced  concerning  same. 

"Now,  therefore,  if  the  said  Abney  and  Coit,  or  either  of  them,  shall 
advance  money  sufficient  for  the  objects  hereinbefore  stated  and  the 
further  consideration  of  the  benefits  to  be  derived  by  the  said  Rand  from 
this  course  of  action  on  the  part  of  said  Abney  and  Coit,  the  said  Rand 
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hereby  agrees  and  binds  himself  not  to  claim  as  against  the  interests  of 
said  Abney  and  Coit  heretofore  owned  by  them^  or  those  which  they  may 
acquire  from  said  Buckingham  and  Cottons,  a  greater  sum  than  fifteen 
thousand  ($15,000)  dollars. 

"And  said  Rand  further  agrees  and  binds  himself,  his  heirs  and  per- 
sonal representatives,  upon  request  of  said  Abney  and  Coit,  their  repre- 
sentatives, executors,  or  assigns,  to  institute  such  legal  proceedings  in  the 
courts  of  Texas  as  may  be  deemed  necessary  and  proper  to  recover  said 
claim  of  about  $30,000,  and  that  if  said  proceedings  are  successful  and 
a  greater  amount  that  $15,000  is  recovered  by  said  Rand,  he  hereby 
agrees,  in  consideration  of  said  benefits  to  him  4iccruing,  by  the  course 
pursued  by  said  Abney  and  Coit,  to  divide  equally  between  himself  and 
said  Abney  and  Coit,  one-third  each,  any  excess  that  may  be  so  recovered 
above  the  sum  of  $15,000,  as  of  the  date  of  said  recovery. 

"And  it  is  further  agreed  that  if  said  Rand  recovers  a  judgment  or 
decree  against  said  properties  or  any  of  them  in  such  proceedings,  that 
he  will  assign  and  transfer  the  same  to  said  Abney  and  Coit,  to  be  used 
by  them  in  the  purchase  of  said  property  ordered  to  be  sold  to  satisfy 
the  same,  if  they  become  the  purchasers  thereof.  And  it  is  understood 
and  agreed  by  the  parties  hereto  that  any  judgment  or  decree  obtained 
by  said  Rand  on  said  claim  against  any  of  said  lands  shall  be  satisfied, 
after  the  sales,  of  or  from  said  properties,  and  if  said  Abney  and  Coit 
use  the  same  in  any  purchase  they  may  make  of  said  lands,  that  said 
Rand  will  wait  until  any  advance  payments  of  said  Abney  and  Coit  on 
such  purchase  are  satisfied  out  of  the  resale  of  said  lands  before  he  shall 
be  paid  his  said  judgment  or  decree,  and  from  said  resales,  but  said  judg- 
ment or  decree  to  the  amount  of  $15,000,  or  whatever  less  sum  it  may 
be,  shall  bear  legal  interest  from  date  of  said  judgment  or  decree  until 
the  same  is  fully  satisfied. 

"It  is  further  agreed  that  the  expense  of  the  legal  proceedings  that  may 
be  had  under  the  provisions  of  this  agreement  shall  be  advanced  by  the 
said  Abney  and  Coit,  and  such  advance  shall  come  out  of  the  first  rev- 
enues in  any  manner  derived  from  said  properties." 

These  contracts  speak  for  themselves.  By  them,  Rand  not  only  con- 
tracted for  and  accepted  an  agency  inconsistent  with  his  former  employ- 
ment, but  also  bound  himself  to  a  course  of  conduct  antagonistic  to  the 
interests  of  all  the  shareholders  in  the  two  enterprises — save  the  parties 
to  these  last  contracts  themselves.  We  are  clearly  of  the  opinion  that 
such  a  breach  of  duty  on  part  of  an  agent,  unless  condoned  by  the  prin- 
cipal with  a  full  knowledge  of  the  facts,  puts  an  end,  ipso  facto,  to  the 
agency.  The  law  requires  fidelity  of  agents  and  holds  them  no  longer 
capable  of  representing  their  principals  when,  without  the  knowledge 
of  the  latter,  they  acquire  an  interest  in  the  matter  of  the  agency  adverse 
to  that  of  their  employers.  It  will  not  do  to  say,  as  has  been  insisted 
in  this  case,  that  the  plaintiff  did  nothing  under  the  contract.  A  clerk 
who  had  conspired  to  rob  his  master's  till  might  as  well  urge,  in  order 
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to  defeat  the  consequences  of  his  misconduct^  that,  for  the  lack  of  oppor- 
tunity, he  had  been  unable  to  execute  his  design.  Besides,  this  suit 
itself  seems  the  initial  step  in  the  prosecution  of  the  scheme  evidenced 
by  the  contracts  in  question. 

The  result  being,  as  we  think,  that  the  agreements  between  Rand,  Coit, 
and  Abney  terminated  Rand's  agency,  it  becomes  important  to  determine 
what  its  effect  is  upon  the  rights  of  the  parties  to  this  suit.  The  plain- 
tiffs in  error  claim  that  because  the  agency  was  terminated  by  Rand*s 
unfaithfulness  and  gross  misconduct,  he  lost  all  right  whatever  to  any 
compensation  as  agent.  There  is  a  class  of  cases  where  such  is  the  result. 
For  example,  an  agent  employed  to  sell,  who  makes  a  sale  to  a  company 
in  which  he  has  an  interest,  his  principal  not  knowing  of  that  interest, 
can  not  claim  commissions  for  the  sale,  although  the  sale  be  in  other 
respects  fair  and  for  an  adequate  price.  Salomons  v.  Pender,  3  Hurl.  & 
C,  639.  But  there  is  another  class  of  cases  in  which  it  is  held  that 
altbough  the  agent  be  discharged  for  good  cause,  he  may  recover  for  his 
past  services  either  a  proportionate  part  of  his  stipulated  salary  or  a 
compensation  for  a  quantum  meruit,  not  exceeding  that  sum.  Massey  v. 
Taylor,  5  Cold.,  447;  Lawrence  v.  Gullifer,  38  Me.,  632;  Kessee  v.  May- 
field,  14  La.  Ann.,  90.  The  rule  is  a  just  one,  and  should  apply  when- 
ever the  service  is  of  a  uniform  character  and  the  salary  may  be  fairly 
proportioned  by  the  time  of  actual  service.  There  may  be  other  cases 
in  which,  for  example,  the  parties  contemplate  that  the  agent  shall  per- 
form his  entire  work  before  receiving  any  compensation  and  in  which  hef 
forfeits  his  agency  before  the  work  is  completed;  in  such,  probably  a 
different  rule  would  apply,  and  the  agent,  especially  in  case  of  fraud  or 
bad  faith,  would  be  allowed  to  recover  nothing.  Murray  v.  Beard,  102 
N.  Y.,  505 ;  Sumner  v.  Reicheniker,  9  Kan.,  320. 

It  seems  to  be  the  theory  of  the  plaintiff's  case,  that,  as  long  as  the 
agency  continued,  the  salary  did  not  fall  due  until  sales  of  the  property 
were  made  sufficient  to  pay  it  after  deducting  necessary  expenses.  This 
contention  seems  to  be  necessary  in  order  to  meet  the  plea  of  the  statute 
of  limitations.  If  it  was  contemplated  by  the  contract  that  the  agency 
would  not  be  fully  accomplished  until  the  lands  were  sold,  or,  in  other 
words,  that  the  sale  of  the  lands  was  the  ultimate  end  of  the  agency,  we 
would  have  difficulty  in  holding  that  Rand  did  not  forfeit  all  right  to 
compensation  by  entering  into  the  contracts  with  Coit  and  Abney.  But 
we  hardly  think  that  the  agreement  between  him  and  Cotton,  as  alleged 
by  him  in  his  petition  and  as  sworn  to  in  his  testimony,  should  receive 
that  construction.  It  would  seem  to  call  for  a  continuation  of  the  for- 
mer salary  without  any  condition,  save  that  Rand  himself  was  to  raise 
the  money  for  its  payment,  either  by  sales  of  the  property  or  by  borrow- 
ing money  upon  the  credit  of  the  enterprise,  and  that  Cotton  should  not 
be  looked  to  to  advance  it.  Our  conclusion  upon  this  question  is  that 
Rand,  by  his  contracts  with  Coit  and  Abney,  did  not  forfeit  his  right  to 
compensation  for  his  previous  services. 
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This  brings  ns  to  the  question  whether  the  plaintiffs  action  or  any 
part  thereof  was  barred  by  the  statute  of  limitations.  If  the  salary  be- 
came due  unconditionally  at  the  end  of  each  year,  then  so  much  of  it  as 
accrued  more  than  two  years  before  the  filing  of  the  petition  was  in  any 
event  barred  by  the  statute.  The  first  contract  was  for  an  employment 
for  one  year  and  contained  no  stipulation  for  its  continuation  beyond 
that  period.  If,  by  the  verbal  agreement,  it  had  been  continued  for  an 
indefinite  period  without  any  modification  of  the  original,  then,  as  we 
think,  the  salary  would  have  been  payable  annually.  Rex  v.  Maccles- 
field, 3  Term,  76;  Davis  v.  Gorton,  16  N.  Y.,  255;  In  re  Gardner,  103 
N.  Y.,  533.  The  terms  of  the  contract,  however,  were,  according  to  the 
allegations  of  the  petition  and  the  testimony  of  the  plaintiff,  in  some 
respect  modified.  But  the  question  is,  were  they  modified  with  respect 
to  the  stipulation  that  the  salary  was  an  annual  salary  and  was  payable 
at  the  end  of  the  year  of  service  ?  We  think  not.  Neither  in  his  orig- 
inal petition  nor  in  either  of  his  amendments  is  it  alleged  that  the  pay- 
ment was  not  to  be  made  at  the  end  of  each  year.  A  stipulation  for  an 
annual  salary,  nothing  being  said  as  to  the  time  of  its  payment,  implies 
that  it  is  to  become  due  at  the  end  of  the  term  of  service.  The  theory 
of  the  plaintiff  seems  to  be  that  his  salary  was  not  to  fall  due  until  a  ■ 
sufficiency  of  the  lands  of  the  Cotton  addition  were  sold  to  pay  that  and 
other  necessary  expenses.  We  are  of  opinion  that  the  allegations  as  to 
the  terms  of  the  contract  in  the  amended  petition  upon  which  the  case 
was  tried  do  not  sustain  that  construction.  Very  clearly,  according  to 
those  allegations.  Rand  was  not  entitled  to  look  to  Cotton  for  the  pay- 
ment for  his  services;  but  it  was  agreed  that  the  salary  should  be  paid 
from  the  sales  of  the  property  or  by  borrowing  money,  and  that,  when 
sales  were  made,  the  plaintiff  should  be  paid  from  their  proceeds  as  they 
should  accrue  from  time  to  time.  There  is  nothing  in  this  from  which 
it  is  to  be  implied  that  the  salary  was  not  to  fall  due  at  the  end  of  each 
year.  It  is  certain  that  it  is  not  distinctly  averred  that  in  any  case  the 
plaintiff's  right  to  demand  his  salary  for  the  year  was  to  be  postponed 
until  the  Cotton  addition  should  be  sold,  though  the  language  employed 
may  possibly  admit  of  that  construction.  If  it  were  a  fact  that  upon 
the  happening  of  any  event  the  payment  of  the  salary  was  not  to  fall 
due  until  the  entire  sale  of  the  property  or  of  a  sufficiency  of  it  to  pay 
the  salary  and  other  expenses,  no  reason  is  seen  why  it  was  not  expressly 
alleged.  In  such  a  case,  any  doubt  arising  upon  the  language  of  the 
pleading  should  be  resolved  against  the  pleader.  The  terms  of  the  con- 
tract, as  specified  in  the  allegations  in  question,  stipulate  as  to  the  man- 
ner or  source  of  payment,  but  not  as  to  time  when  the  compensation  for 
services  should  mature.  We  recognize  the  difficulty  of  the  question,  but 
our  conclusion  upon  the  point  is  that,  according  to  the  allegations  of  his 
petition,  the  plaintiff,  at  the  end  of  each  year,  was  entitled  to  sue  for  and 
recover  his  salary.  It  results,  that,  in  our  opinion,  the  plaintiff  could 
in  no  event  recover  except  for  the  salary  for  the  two  years  next  before 
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his  suit  was  brought.  The  question  then  arises,  could  he,  under  the  cir- 
cumstances of  this  case,  recover  even  for  that  period?  The  solution  of 
this  question  depends  upon  the  further  inquiry,  whether  the  amended 
petition  upon  which  the  cause  was  tried  sets  up  the  same  cause  of  action 
as  the  original  petition.  According  to  the  rule  which  was  applied  in  the 
case  of  the  East  Line  &  Red  River  Railway  Company  v.  Scott,  76  Texas, 
84,  if  the  contract  alleged  in  either  of  the  amended  petitions  is  different 
in  its  material  terms  from  that  averred  in  the  original,  such  amendment 
states  a  new  cause  of  action,  as  to  which  the  operation  of  the  statute  is 
not  suspended  until  such  amended  petition  was  filed.  The  contract  sued 
upon  is  stated  in  each  of  the  amendments  in  somewhat  different  language 
from  that  employed  in  the  original,  but  it  may  be  doubted  whether 
either  of  them,  except  the  last,  states  a  contract  different  in  any  essential 
particular  from  that  first  alleged.  As  to  the  last,  however,  we  are  clearly 
•of  opinion  that  it  contains  an  averment  of  a  stipulation  not  inserted  in 
the  allegations  of  the  terms  of  the  contract  as  they  appear  in  any  of  the 
former  petitions,  and  that  the  stipulation  so  averred  changes  the  contract 
in  a  most  important  particular.  The  additional  averment  referred  to 
is  as  follows :  ''It  being  understood  that  there  was  no,  or  but  nominal, 
need  for  an  agent  for  said  mineral  lands  after  the  first  year  as  aforesaid, 
to  all  of  which  plaintiff  assented."  Now  it  is  to  be  remembered  that 
Cotton  was  trustee  both  of  the  mineral  lands  and  of  the  Cotton  addition, 
and,  under  the  first  contract  entered  into  between  him  and  Rand,  the 
latter  was  employed  for  the  term  of  one  year  to  act  as  agent  of  both 
enterprises.  It  is  to  be  presumed  that  the  language  just  quoted  was  in- 
serted in  the  last  amended  petition  for  a  purpose,  and  we  think  that  pur- 
pose was  to  aver,  in  effect,  that  while  under  the  original  contract  the 
agency  extended  to  both  enterprises,  under  the  new  contract,  the  real 
substantial  agency  was  to  extend  to  the  Cotton  addition  only,  and  such, 
we  think,  is  the  effect  of  the  stipulation  as  averred.  The  two  enterprises 
were  distinct  and  the  parties  at  interest  in  the  one  were  not  all  interested 
in  the  other  and  vice  versa ;  therefore,  a  contract  to  act  as  agent  of  both 
is  quite  different  from  one  to  act  as  agent  for  but  one,  which  the  stipula- 
tion, as  averred,  means,  if  it  means  anything.  We  conclude  that  the 
amended  petition  upon  which  the  case  was  tried  averred  quite  a  different 
contract  from  that  averred  in  the  original  petition  or  in  any  one  of  the 
previous  amendments  thereto,  and  that  therefore  the  statute  of  limita- 
tions^ which  was  set  in  operation  by  the  contracts  entered  into  by  the 
plaintiff  with  Coit  and  Abney  in  March,  1892,  continued  to  run  until  the 
filing  of  that  last  amendment  in  May,  1898. 

For  the  error  of  the  trial  court  in  refusing  to  instruct  the  jury  that 
the  action  was  barred,  the  judgments  of  that  court  and  of  the  Court  of 
Civil  Appeals  are  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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ON  MOTION   FOB  REHEARING. 
Delivered  October  23,  1899. 

GAINES,  Chief  Justice. — There  are  two  motions  for  a  rehearing  in 
this  case,— one  by  defendant  in  error  Noyes  Rand  and  the  other  by 
defendant  in  error  P.  B.  Delaney.  Having  considered  the  motion  of 
Rand,  we  see  no  good  reason  for  changing  our  former  opinion  and  it  is 
therefore  overruled. 

Delaney  was  a  defendant  in  the  original  suit,  but  in  his  pleadings 
disclaimed  any  interest  in  the  Cotton  addition.  It  seems  that  he  was 
a  part  owner  of  the  mineral  lands,  but  no  judgment  was  sought  against 
these  lands  or  against  him  on  that  account.  The  trial  court  gave  judg- 
ment in  his  favor.  Presumably  he  was  made  a  party  to  the  appeal  out 
of  abundance  of  caution.  No  error  was  assigned  by  the  plaintiffs  in 
error  either  in  the  Court  of  Civil  Appeals  or  in  this  court  as  to  the 
judgment  for  him.  It  should  have  been  affirmed.  His  motion  is  there- 
fore granted  and  our  former  judgment  is  reformed  by  setting  aside  so 
much  thereof  as  reverses  the  judgment  in  his  favor,  and  by  affirming  the 
judgment  of  the  trial  court  and  of  the  Court  of  Civil  Appeals  as  to  him. 

Judgment  reformed. 


J.  R.  Grace Y  v.  A.  W.  Hendrix. 

No.  810.    Decided  June  19,  1899. 

1.  Sal«  of  School  Land— Classification  and  Valuation. 

The  classification  of  a  survey  of  school  land  and  its  valuation  at  |2  per  acre 
under  article  4218j,  Revised  Statutes,  was  not  annulled,  nor  was  such  land  put  on 
the  market  at  $1.50  per  acre,  by  the  passage  of  the  Act  of  1897  (General  Laws  1897, 
chapter  129,  page  184),  providing  for  a  reclassification  and  revaluation  of  such  land  by 
the  Commissioner  of  the  General  Land  Office  at  not  less  than  the  latter  price.  (P.  30.) 

2.  Same. 

Until  the  Commissioner  had  acted  under  the  Act  of  1897  by  revaluing  such  land 
at  a  lower  price,  an  applicant  for  its  purchase  acquired  no  rights  by  an  application 
which  complied  with  the  requirements  of  the  law  for  its  purchase  at  $1.50  but  not 
at  $2  per  acre.    (P.  30.) 

3.  Same — Bevaloation— Effect  on  Pending  Application. 

A  revaluation  of  the  land  at  $1.50  per  acre,  by  the  Commissioner,  under  such  Act 
of  1897,  did  not  make  effective  a  pending  application  for  its  purchase  at  that  rate, 
filed  at  a  time  when  the  former  valuation  at  $2  was  still  in  force;  such  application, 
not  being  in  compliance  with  the  law  existing  when  it  was  made,  did  not  bind  the 
applicant.    (Pp.  30,  31.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Second  District,  in  an 
appeal  from  Hall  County. 

Hendrix  sued  Gracey  in  trespass  to  try  title.  Defendant  had  judg- 
ment, and  on  plaintiff's  appeal  this  was  reversed  and  judgment  rendered 
for  appellant.     Appellee  Gracey  thereupon  obtained  writ  of  error. 
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In  the  opinion  of  the  Court  of  Civil  Appeals^  by  Associate  Justice 
Stephens,  it  was  said: 

"Appellant's  right  to  the  land  was  denied  on  the  trial  upon  the  sole 
ground  that  the  price  offered  by  him  was  less  than  that  at  which  the  land 
had  been  appraised;  but  it  will  be  noted  that  his  application  to  purchase 
was  not  rejected  until  after  the  price  of  the  land  had  been  reduced  to  a 
sum  even  less  than  that  offered  by  him,  and  that  an  application  con- 
temporaneous with  his  own,  made  by  one  who  was  clearly  not  an  actual 
settler,  and  hence  not  eligible  as  a  purchaser,  and  which  offered  the  same 
price,  was  accepted  by  the  Commissioner  of  the  General  Land  Office. 
We  are  therefore  of  the  opinion  that  his  application  to  purchase  the  land 
at  $1.50  per  acre,  which  was  still  pending  and  insisted  upon  after  the 
price  of  the  land  had  been  reduced  to  $1  per  acre,  no  right  of  the  ap- 
pellee having  then  intervened,  entitled  him  to  an  award  of  the  entire 
section." 

H.  E,  Deaver,  J.  R.  Duke,  and  Plemons  &  Veaie,  for  plaintiff  in 
error. — 1.  The  purchase  and  sale  of  State  school  lands  is  between  the 
law  and  the  purchaser.  2.  He  must  be  such  person  as  is  described  in 
the  law  as  to  being  an  actual  settler,  etc.  3.  He  must  comply  strictly 
with  the  law  in  his  effort  to  purchase  State  school  lands,  and  if  the  law 
has  fixed  a  price  for  such  lands  he  must  tender  to  the  State  the  price  so 
fixed  by  the  law.  4.  The  Commissioner  of  the  General  Land  Office 
is  not  clothed  by  the  law  with  discretionary  powers  in  the  matter  of 
awarding  the  public  lands  of  the  State;  his  duties  are  prescribed,  and 
when  the  purchaser  places  himself  within  the  provisions  and  restrictions 
pointed  out  by  the  law,  it  is  the  duty  of  the  Commissioner  to  make  the 
sale  to  him.  Metzler  v.  Johnson,  1  Texas  Civ.  App.,  141;  Hitson  v. 
Glasscock,  2  Texas  Civ.  App.,  617;  Throop  on  Pub.  Off.,  sees.  21,  661; 
Cattle  Co.  V.  Bacon,  79  Texas,  12. 

An  application  to  purchase  State  school  land,  to  be  of  any  benefit 
as  a  muniment  of  title,  must  show  on  its  face  that  the  purchaser  offered 
to  do  and  perform  all  that  was  then  requisite  and  necessary  under  the 
law,  as  it  was  at  the  time  of  the  filing  of  such  application, — and  it  will 
avail  him  nothing  if  the  Commissioner  of  the  General  Land  Office  should 
hold  up  such  application  until  the  law  regarding  the  steps  necessary  to 
its  purchase  has  been  changed,  and  then  attempt  to  make  such  applica- 
tion effective  under  the  new  regulations  imposed  after  his  application 
has  been  filed  under  a  pre-existing  law.  In  fine,  the  application  must 
conform  to  the  requirements  under  the  law  under  which  it  was  made, 
and  it  can  not  be  made  to  be  effective  under  a  law  for  which  it  was  never 
intended.  Cattle  Co.  v.  Bacon,  79  Texas,  12;  Howard  v.  Austin  &  N. 
L.  &  Co.,  24  S.  W.  Rep.,  818;  Norman  v.  McCleary,  30  S.  W.  Hep.,  712. 

W.  M,  Pardue  and  Huff  &  Hall,  for  defendant  in  error. — The  law  of 
1897  and  1895  only  requires  that  the  land  be  classified  as  a  condition 
precedent  to  its  sale.     When  this  is  done  it  is  properly  on  the  market 
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for  sale  to  actual  settlers.  In  the  case  of  Cordell  v.  Moore,  43  South- 
western Reporter,  298,  Judge  Tarlton  clearly  shows  that  the  classification 
is  the  only  required  condition  precedent  to  placing  school  land  on  the 
market. 

Much  confusion  and  trouble  had  arisen  under  former  acts  with  regard 
to  valuation  and  appraisement,  and,  for  the  purpose  of  simplifying  the 
matter,  the  Legislature  did  away  with  everything  but  the  classification, 
and  declared  what  the  minimum  price  should  be  for  each  class.  All  the 
party  desiring  to  purchase  has  to  do  is  to  make  his  application,  and  his 
rights  attach.  The  Commissioner  fixes  the  price.  For  the  purpose  of 
distinguishing  the  present  act  from  the  former  law,  we  call  the  court's 
attention  to  sections  3,  4,  5,  6,  etc.,  of  the  Act  of  1887. 

This  court  will  not,  we  apprehend,  disregard  the  certificate  of  the  Com- 
missioner, which  shows  that  under  .the  "Act  of  1897"  the  land  was  clas- 
sified with  no  appraisement  affixed,  and  the  further  fact  that  he  sold  it 
to  Qracey  on  August  20, 1897,  at  $1.50  per  acre.  The  law  fixed  the  price 
unless  the  Commissioner  changed  it.  Did  he  do  so?  If  so,  when? 
The  record  does  not  show  that  he  did,  but  on  the  contrary,  shows  that 
he  sold  it  at  the  minimum  price,  and  held  it  at  that  price,  as  he  clearly 
had  the  right  to  do. 

BROWN,  Associate  Justice. — ^Under  the  Act  of  1887,  survey  number 
104  of  school  land  in  Hall  County  was  classified  as  dry  agricultural  land 
and  valued  at  $2  per  acre,  at  which  price  it  was  put  upon  the  market,  and 
remained  on  the  market  under  that  classification  and  price  until  the  23d 
day  of  August,  1897,  except  during  the  time  that  A.  W.  Hendrix  claimed 
it  under  a  purchase  from  the  State,  which  was  forfeited  for  nonpayment 
of  the  interest  of  1893.  On  the  20th  day  of  August,  1897,  A.  W.  Hen- 
drix was  and  had  been  for  several  years  an  actual  settler  upon  the  section 
of  land,  and  on  that  day  made  an  application  to  the  Commissioner  of 
the  General  Land  Office  to  purchase  it  at  the  price  of  $1.50  per  acre, 
which  was  filed  in  the  General  Land  Office  the  next  day.  He  remitted 
to  the  Treasurer  of  the  State  $24,  the  one-fortieth  part  of  the  whole  pur- 
chase price,  and  he  sent  his  obligation  to  the  Commissioner  of  the  Gen- 
eral Land  Office  for  $936,  the  remainder  of  the  purchase  price.  If, 
however,  he  was  entitled  to  purchase  it  at  $1.50  per  acre,  his  application, 
remittance,  and  obligation  were  in  conformity  with  the  statute.  If  the 
valuation  of  $2  per  acre  was  then  in  force,  he  did  not  comply  with  the 
law. 

J.  R.  Gracey  filed  in  the  General  Land  Office  his  application  to  pur- 
chase the  east  half  of  section  104  at  $1.50  per  acre  and  complied  with 
the  statute,  if  the  price  of  $1.50  per  acre  had  been  the  valuation  placed 
upon  the  land  at  the  time.  Gracey  was  not  an  actual  settler  at  the  time 
he  made  the  application,  but  subsequently  moved  upon  the  east  half  of 
the  land  and  became  an  actual  settler  before  the  land  was  awarded  to  him 
by  the  Commissioner  of  the  General  Land  Office. 

On  the  23d  day  of  August,  1897,  the  section  of  land  was  reclassified 
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as  dry  grazing  land  and  valued  at  $1.50  per  acre.  On  September  10, 
1897,  the  Commissioner  of  the  General  Land  Office  sold  the  east  half 
to  Gracey  at  $1.50  per  acre  and  refused  the  application  of  A.  W.  Hen- 
drix. 

Hendrix  brought  suit  against  Gracey  for  the  entire  section  of  land, 
who  disclaimed  as  to  the  west  half  but  claimed  the  east  half  for  himself. 
The  trial  was  had  before  the  judge  without  a  jury,  who  gave  judgment 
in  favor  of  Gracey,  which  judgment  the  Court  of  Civil  Appeals  reversed 
and  rendered  it  in  favor  of  A.  W.  Hendrix  for  the  east  half  .of  the  land. 

The  question  in  the  case  is,  did  Hendrix,  by  his  application,  remit- 
tance of  a  part  of  the  price,  and  execution  of  his  obligation  for  the  bal- 
ance, acquire  a  right  to  purchase  section  104?  If  he  did,  the  judgment 
of  the  Court  of  Civil  Appeals  is  right,  because,  in  that  event,  Gracey 
could  not  have  subsequently  acquired  any  right  to  the  east  half  of  the 
survey.  If,  however,  Hendrix  did  not  acquire  a  right  to  purchase  the 
land  by  his  application  and  proceedings  connected  therewith,  then  the 
judgment  of  the  District  Court  was  correct,  although  -Gracey  may  not 
have  acquired  any  right  himself.  Hendrix  must  recover  in  this  suit 
upon  the  strength  of  his  own  title  and  not  because  Gracey  has  none. 

Article  4218j,  Revised  Civil  Statutes,  prescribes  the  mode  of  pro- 
cedure by  which  an  actual  settler  upon  the  public  free  school  land  may 
acquire  a  right  thereto,  as  follows:  "Any  person  desiring  to  purchase 
land  in  accordance  with  the  provisions  of  this  chapter  shall  forward  his 
application  to  the  Commissioner,  describing  the  land  sought  to  be  pur- 
chased, which  application  shall  be  accompanied  with  the  affidavit  of  the 
applicant,  in  effect  that  he  desires  to  purchase  the  land  for  a  home  and 
has  in  good  faith  settled  thereon,  except  where  otherwise  provided  herein, 
and  he  shall  also  swear  that  he  is  not  acting  in  collusion  with  others  for 
the  purpose  of  buying  the  land  for  any  other  person  or  corporation,  and 
that  no  other  person  or  corporation  is  interested  in  the  purchase  thereof. 
*  *  *  The  purchaser  shall  transmit  to  the  Treasurer  of  the  State 
one-fortieth  of  the  aggregate  purchase  money  for  the  particular  tract 
of  land  and  send  to  the  Commissioner  his  obligation  to  the  State,  duly 
executed,  binding  the  purchaser  to  pay  the  State  on  the  first  day  of 
November  of  ^ach  year  thereafter,  until  the  whole  purchase  money  is 
paid,  one-fortieth  of  the  aggregate  price,  with  interest  at  the  rate  of 
three  per  cent  per  annum  on  the  whole  unpaid  purchase  money,  which 
interest  shall  also  be  payable  on  the  first  day  of  November  of  each  year; 
and  upon  receipt  of  one-fortieth  of  the  purchase  money  by  the  Treasurer 
and  the  affidavit  and  obligation  aforesaid  by  the  Commissioner,  the  sale 
shall  be  deemed  and  held  effective  from  the  date  the  affidavit  and  obliga- 
tion are  filed  in  the  General  Land  Office.^' 

To  comply  with  the  requirements  of  the  law,  Hendrix  must  have  made 
the  affidavit  and  presented  the  application  required  by  the  statute  and 
must  have  forwarded  one-fortieth  part  of  the  purchase  money  for  the 
whole  section  and  his  obligation  for  the  remaining  portion  of  the  pur- 
chase price,  as  above  stated.     The  land  was  valued  at  the  time  the  ap- 
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plication,  affidavit,  and  obligation  were  filed  and  the  money  paid  in,  at 
the  price  of  $2  per  acre,  which  would  make  an  aggregate  of  $1280  for 
the  section,  the  one-fortieth  part  of  which  would  be  $32,  which  he  was 
required  to  have  remitted  to  the  Treasurer  of  the  State,  but  he  sent  only 
$24,  being  $8  less  than  the  amount  required  by  law.  The  remainder 
of  the  price  to  be  secured  by  the  obligation  would  have  amounted  to 
$1248,  but  Hendrix  gave  his  obligation  only  for  $936,  which  was  $312 
less  than  was  required  by  law.  He  did  not  comply  with  the  law,  and 
the  sale  did  not  become  effective  and  confer  a  right  upon  him  at  the  time 
that  the  papers  were  received  by  the  Commissioner  of  the  General  Land 
Office. 

It  is  claimed  that  the  Act  of  1897,  "relating  to  leasing  and  selling 
the  free  school  and  asylum  lands,"  (chapter  129,  General  Laws,  1897, 
page  184),  had  the  effect  to  repeal  or  annul  the  former  classification  and 
valuation  placed  upon  the  land  and  to  put  it  on  the  market  for  sale  at 
$1.50  per  acre.  After  empowering  the  Commissioner  to  classify  any 
lands  not  before  classified,  the  act  provides:  "He  may  also  reclassify 
any  lands  heretofore  erroneously  classified,  upon  the  official  certificate 
of  the  commissioners  court  of  the  county  in  which  said  land  is  situated 
or  the  county  to  which  said  land  is  attached  for  judicial  purposes  cer- 
tifying what  the  proper  classification  should  be.  *  *  ♦  When  any 
portion  of  said  land  has  been  classified  to  the  satisfaction  of  the  Com- 
missioner of  the  General  Land  Office  under  the  provisions  of  this  chapter 
or  former  laws,  said  land  shall  be  subject  to  sale.  *  *  *  AH  agricul- 
tural lands  belonging  to  the  public  free  school  and  the  several  asylum 
funds  shall  be  sold  at  not  less  than  $1.60  per  acre;  and  all  grazing  lands 
shall  be  sold  at  not  less  than  $1  per  acre."  This  land  having  been 
previously  classified  and  valued,  the  Commissioner  could  not  have  re- 
classified it  except  upon  the  certificate  of  the  commissioners  court  of  that 
county,  and  it  was  upon  the  market  for  sale  upon  the  original  classifica- 
tion and  at  the  price  previously  fixed  when  Hendrix's  application  was 
filed  in  the  General  Land  Office,  unless  that  act  had  the  effect  to  reduce 
the  price  of  lands  previously  classified  to  the  minimum  stated  therein. 
The  law  does  not  say  that  the  lands  of  the  given  class  shall  not  be  sold 
for  a  price  exceeding  that  named  in  the  act,  but  prescribes  that  it  shall 
not  be  sold  for  less  than  the  sum  stated  per  acre.  It  did  not  affect  the 
valuations  previously  made  for  more  than  $1.50  per  acre.  The  payment 
and  obligation  of  Hendrix  were  not  a  compliance  with  the  law  at  the 
time  they  were  filed  and  presented  to  the  officials  of  the  State,  and  did 
not  secure  to  him  the  right  to  purchase  the  land. 

The  honorable  Court  of  Civil  Appeals  rests  its  judgment  upon  the 
proposition  that  the  application,  being  on  file,  became  effective  when  the 
classification  and  valuation  were  changed  so  as  to  make  it  a  compliance 
with  the  conditions  as  thus  changed.  In  this  we  think  that  honorable 
court  committed  error.  The  statute  had  prescribed  the  terms  upon 
which  the  settlers  might  acquire  a  right  without  the  concurrence  of  any 
official  and  had  prescribed  the  standard  of  compliance  to  be  the  require- 
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ments  of  the  law  on  the  day  that  the  papers  were  filed  in  the  General 
Land  OflBce.  The  language  of  the  law  is  so  explicit  as  to  preclude  con- 
struction and  courts  have  no  authority  to  change  its  terms.  The  obli- 
gation of  Hendrhx  not  being  in  compliance  with  the  law,  did  not  bind 
him,  and  he  might  have  abandoned  his  application  at  any  time.  The 
right  to  the  land  did  not,  by  the  law,  attach  upon  any  day  subsequent 
to  that  on  which  the  papers  were  filed  with  the  Commissioner  of  the  Gen- 
eral Land  Office,  because  the  law  is  not  so  written,  and,  if  compliance 
was  not  had  on  that  day,  what  was  done  subsequently  would  not  inure 
to  the  benefit  of  a  previously  filed  void  application.  Busk  v.  Lowrie,  86 
Texas,  128;  McKinney  v.  Grassmeyer,  51  Texas,  376;  Wright  v.  Haw- 
kins, 28  Texas,  470. 

Hendrix,  the  plaintiff  in  the  court  below,  acquired  no  right  to  the 
section  of  land,  and  was  therefore  not  entitled  to  recover,  although  the 
defendant,  Gracey,  may  not  have  acquired  any  legal  right  himself,  upon 
which  it  is  not  necessary  for  us  to  pass.  It  is  therefore  ordered  that  the 
judgment  of  the  Court  of  Civil  Appeals  be  reversed  and  that  the  judg- 
ment of  the  District  Court  be  affirmed. 

Reversed  and  judgment  of  District  Court  affirmed. 


Texas  &  Pacific  Railway  Company  v.  H.  W.  Armstrong. 

No.  806.    Decided  June  22,  1899. 

Damages— ICental  Suifering^— Passenger  Carrier— Wrong  Ticket. 

Mental  suffering  occasioned  to  a  woman,  unused  to  traveling  alone,  by  having 
to  stop  over  in  a  strange  town  to  wait  for  money  and  for  the  correction  of  her 
ticket,  made  out  over  wrong  route  and  to  wrong  destination  by  mistake  of  the 
ticket  agent,  is  an  element  of  damages  recoverable  for  such  wrong.    (P.  34.) 

Question  certified  from  the  Court  of  Civil  Appeals  for  the  Third 
District,  in  an  appeal  from  Lamar  County. 

T.  J.  Freeman  and  Head,  Dillard  &  Muse,  for  appellant. — Where  a 
railway  company  through  mistake,  unaccompanied  hy  elements  of  tort, 
unfair  dealing,  or  oppression,  sells  a  ticket  to  a  traveler  to  the  wrong 
station,  it  is,  at  most,  but  a  breach  of  the  implied  contract  to  furnish  the 
traveler  with  a  proper  ticket,  and  damages  for  mental  suffering  because 
of  a  failure  to  do  so,  or  because  of  a  delay  while  waiting  for  another 
ticket,  are  not  recoverable.  Williams  v.  Yoe,  46  S.  W.  Rep.,  659;  Tra- 
wick  V.  Martin  Brown  Co.,  79  Texas,  460 ;  Crawford  v.  Doggett,  82  Texas, 
139;  Railway  v.  Trott,  86  Texas,  412;  Railway  v.  Campbell,  1  Texas  Civ. 
App.,  609;  Hansley  v.  Railway,  115  N.  C,  602;  Railway  v.  Armstrong, 
38  S.  W.  Rep.,  368;  Russell  v.  Railway,  35  S.  W.  Rep.,  724;  Railway  v. 
Groesbeck,  24  S.  W.  Rep.,  702. 

We  lay  down  this  rule,  and  think  no  case  can  be  found  in  the  reports 
of  the  Supreme  Court  to  controvert  it:     When  damages  for  mental 
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anguish,  disconnected  from  physical  hurt,  are  allowed  in  favor  of  a 
passenger  against  a  carrier,  there  must  be  either,  first,  a  tort  committed 
against  the  passenger,  or  second,  a  breach  of  contract  with  circumstances 
of  aggravation.  We  think  no  case  can  be  found  in  which  damages  have 
been  allowed  for  mere  breach  of  contract  unaccompanied  by  any  cir- 
cumstances of  aggravation  or  unattended  by  any  physical  injury.  But 
even  if  we  are  wrong  in  this,  surely  there  must  at  least  be  a  breach  of  a 
contract  actually  entered  into,  and  not  merely  a  mistake  honestly  made 
upon  the  part  of  the  railway  in  determining  the  point  to  which  the 
passenger  desires  to  go,  even  though  it  be  preliminary  to  making  the 
contract. 

We  know  that  our  Supreme  Court  has  declared  that  it  will  not  fol- 
low a  rule  so  narrow  as  that  laid  down  by  the  English  courts  in  deter- 
mining what  damages  proximately  follow  the  wrongful  ejection  of  a 
passenger.  We  know  too,  however,  that  they  have  declared  that  they 
do  not  wish  to  extend  the  rule  allowing  damages  from  mental  suffering. 
If  the  court  holds  that  damages  can  be  recovered  for  mental  anguish  in 
this  case,  it  seems  to  us  that  they  are  going  one  step  further  than  has 
yet  been  taken  in  allowing  such  damages.  In  this  connection  we  would 
invite  the  court^s  careful  attention  to  the  cases  of  Hobbs  v.  Railway, 
L.  R.  10  Q.  B.,  Ill;  Hamlin  v.  Railway,  1  H.  &  K,  408;  Walsh  v.  Rail- 
way, 42  Wis.,  23;  Railway  v.  O'Connor,  76  Md.,  207. 

W.  8.  Moore  and  Dudley  &  Dudley ,  for  appellee. — The  case  having  been 
tried  in  accordance  with  the  opinion  on  former  appeal  (41  Southwestern 
Reporter,  833),  and  direct  evidence  introduced  showing  the  mental 
anguish  and  distress  of  appellee's  wife,  the  law  thus  announced  is  the  law 
of  the  case,  and  conclusive  on  this  appeal.  Adams  v.  Fisher,  75  Texas, 
657;  Wells  on  Res  Adjud,  and  Stare  Decisis,  sec.  613, 

Besides,  mental  anguish  is  an  element  of  actual  damages  in  such  cases 
as  this.  Railway  v.  Kaiser,  82  Texas,  144;  Railway  v.  Gilbert,  64  Texas, 
536;  Railway  v.  Smith,  Tyler  term,  1886;  Railway  v.  Wilkes,  68  Texas, 
617;  Railway  v.  CuUen,  30  S.  W.  Rep.,  578. 

BROWN,  Associate  Justice, — The  Court  of  Civil  Appeals  for  the 
Third  Supreme  Judicial  District  has  certified  the  question  hereinafter 
stated  for  our  consideration.  The  court  sets  out  in  full  the  evidence  of 
the  plaintiff  and  his  wife,  from  which  we  make  the  following  statement 
as  being  sufficient  upon  which  to  predicate  our  answer: 

H.  W.  Armstrong  resided  with  his  wife  and  family  in  the  city  of  Paris, 
Texas,  prior  to  and  on  July  3,  1895,  and  on  that  day  he  applied  to  the 
agent  of  the  appellant  at  Paris  for  a  ticket  for  his  wife  to  visit  her 
mother  who  lived  in  Oklahoma  Territory,  her  postoflBce  being  Curtis. 
Neither  Armstrong  nor  his  wife  knew  whether  Curtis  was  in  Texas  or 
near  the  line,  but  they  knew  that  the  mother  lived  in  Oklahoma  Terri- 
tory, and  that  the  nearest  railroad  station  was  called  Tucker,  but  did 
not  know  on  what  road  it  was.    The  evidence  showed  that  Tucker  and 
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Curtis  were  both  stations  in  Oklahoma  Territory  on  the  Atchison,  To- 
peka  &  Santa  Fe  Railroad.  The  evidence  of  the  plaintiff  and  his  wife 
tended  to  prove  the  following  facts,  which,  however,  were  In  some  ma- 
terial points  disputed  by  the  testimony  of  the  defendant.  When  Arm- 
strong called  upon  the  agent  of  the  Texas  &  Pacific  Bailroad  Company, 
he  stated  to  him  in  substance  that  his  wife  desired  to  visit  her  mother, 
who  lived  in  Oklahoma  Territory;  that  her  postoffice  was  Curtis  and  the 
nearest  railroad  station  was  called  Tucker,  but  that  he  (Armstrong)  did 
not  know  whether  Curtis  or  Tucker  was  in  Texas  or  in  Oklahoma.  He 
stated  that  his  wife  was  not  accustomed  to  traveling;  that  she  would 
have  her  children  with  her,  and  he  desired  to  get  a  ticket  over  the  best 
and  quickest  route  to  the  point  nearest  to  where  her  mother  lived.  The 
agent  of  the  railway  company  examined  his  maps  and  stated  to  Arm- 
strong that  there  was  no  such  station  as  Tucker,  or  it  was  a  flag-station 
and  not  marked  on  the  map,  but  that  Newlin,  in  Hall  County,  Texas, 
was  the  nearest  station  to  Curtis.  Newlin  was  a  station  on  the  Fort 
Worth  &  Denver  City  Railroad,  and  was  a  considerable  distance  from 
where  Mrs.  Armstrong's  mother  resided.  Some  da3r8  after  this,  Arm- 
strong, with  his  wife  and  children,  went  to  the  depot  of  the  Texas  & 
Pacific  Railroad  at  Paris,  Texas,  and  told  the  agent  that  he  wanted  a 
ticket  for  his  wife,  as  he  had  before  notified  him,  to  visit  her  mother  in 
Oklahoma  Territory,  and  the  agent  of  the  railway  company  issued  and 
delivered  to  Armstrong,  for  his  wife,  a  ticket  over  the  Texas  &  Pacific 
Bailroad  to  Whitesboro,  Texas,  thence  over  the  Missouri,  Kansas  & 
Texas  Railroad  to  Henrietta,  Texas,  thence  over  the  Fort  Worth  &  Den- 
ver City  Railroad  to  Newlin,  Texas.  The  ticket  should  have  been  is- 
sued for  a  route  over  the  same  roads  to  Gainesville,  Texas,  thence  north 
over  the  Gulf,  Colorado  &  Santa  Fe  and  the  Atchison,  Topeka  &  Santa 
Fe  to  Winfield,  Kansas,  and  thence  westward  over  the  Atchison,  Topeka 
&  Santa  Fe  to  the  station  known  as  Tucker.  Mrs.  Armstrong,  with  her 
children,  took  the  train  at  Paris  on  the  appellant's  road  provided  with 
lunch  and  money  enough  to  carry  her  to  the  place  of  her  destination, 
if  she  had  been  provided  with  a  proper  ticket,  which  place  she  would 
have  reached  on  the  next  afternoon  at  3  p.  m.  After  passing  Gaines- 
ville and  just  before  she  reached  the  town  of  Henrietta,  Mrs.  Armstrong 
learned  that  her  ticket  was  improperly  issued  to  Newlin,  and  she  stopped 
at  Henrietta,  where  she  remained  from  Tuesday  afternoon  until  Sun- 
day, during  which  time  she  succeeded  in  getting  the  rebate  on  the  ticket 
not  used  over  the  Fort  Worth  &  Denver  City  Railroad  and  some  money 
from  her  husband.  When  she  stopped  at  Henrietta,  she  had  no  money 
with  which  to  pay  her  hotel  bill,  and  was  a  stranger  in  the  town  without 
any  experience  in  traveling,  and  was  compelled  to  ask  a  hotel  man  to 
keep  her  and  her  children  until  she  could  get  money  with  which  to  pay 
her  bill.  She  was  greatly  harassed,  mortified,  and  annoyed  by  the  situa- 
tion, and  did  not  know  what  to  do  to  relieve  herself  of  the  embarrass- 
ment. Mrs.  Armstrong  finally  resumed  her  trip  and  made  her  visit. 
Vol.  LXXXXIII.  Supreme— 3 
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H.  W.  Armstrong  brought  suit  in  Lamar  County  against  the  Texas  & 
Pacific  Railway  Company  for  damages  occasioned  to  his  wife  by  reason 
of  the  delay  and  vexation  caused  to  her  by  the  negligence  of  the  agent  of 
the  railroad  company  in  selling  her  the  ticket  by  the  wrong  route. 

Among  other  things  the  trial  court  charged  the  jury  as  follows :  "If 
you  find  a  verdict  for  the  plaintiff,  you  will,  in  assessing  his  damages, 
consider  any  additional  expenses  necessarily  incurred  by  plaintiff  and 
any  mental  pain,  anxiety,  or  distress  suffered  by  his  wife  which  you  may 
find  from  the  evidence  to  have  been  the  direct  result  of  negligence  on 
the  part  of  defendant  in  selling  plaintiff  a  ticket  to  the  wrong  station, 
and  only  assess  as  actual  damages  such  amount  as  will,  in  your  judg- 
ment, reasonably  compensate  plaintiff  therefor." 

The  Court  of  Civil  Appeals  has  certified  the  following  question: 
"Among  other  questions  presented  for  decision,  appellant  has  assigned 
as  error  that  portion  of  the  court's  charge  which  allows  the  plaintiff  to 
recover  compensation  for  mental  pain,  anxiety,  or  distress  suffered  by 
his  wife;  and  whether  or  not  it  was  error  to  give  this  charge,  the  Court 
of  Civil  Appeals  for  the  Third  District  certifies  to  the  Supreme  Court 
for  decision.    The  pleadings  presented  this  question." 

The  District  Court  did  not  err  in  giving  the  chprge  set  out  above. 
If  the  mental  pain,  anxiety,  and  distress  were  caused  proximately  by  the 
negligent  act  of  the  agent  of  the  railway  company  for  which  that  com- 
pany was  liable,  then  the  mental  suffering,  anxiety,  and  distress  were 
proper  elements  of  actual  damages  to  be  considered  by  the  jury  in  arriv- 
ing at  the  amount  of  their  verdict.  International,  etc..  Railway  Co.  v. 
Gilbert,  64  Texas,  541 ;  Galveston,  etc..  Railway  Co.  v.  Crispi,  73  Texas, 
23G;  International,  etc..  Railway  Co.  v.  Terry,  G2  Texas,  380;  Mo.  Pac. 
Railway  Co.  v.  Kaiser,  82  Texas,  144. 

We  are  not  able  to  distinguish  this  case,  upon  principle,  from  the 
numerous  cases  decided  by  this  court  in  which  it  has  held  mental  anguish 
to  be  a  proper  subject  of  consideration  in  the  assessment  of  damages 
under  circumstances  similar  to  those  disclosed  in  the  present  case.  The 
case  of  Railway  Company  v.  Kaiser,  cited  above,  is  especially  similar  to 
this  case  in  its  facts.    We  are  not  prepared  to  overrule  these  decisions. 
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Fkancis  Smith  &  Company  v.  J.  M.  Ojerholm  et  al. 

Application  No.  2349.    Decided  October  19,   1899. 

1.  Indoner— Suit  at  First  Term— Insolvency  of  Principal. 

Without  approving  the  ruling  of  the  Court  of  Civil  Appeals  herein  that  suit  on 
all  of  three  notes,  secured  by  vendor's  lien  and  falling  due  at  different  dates,  must 
have  been  brought  on  maturity  of  the  first,  in  order  to  hold  liable,  without  pro- 
test, an  indorser  upon  one  of  the  notes  maturing  at  a  later  date,  it  is  held  that 
their  conclusion  that  the  indorser  was  released  was  correct, — suit  having  been 
brought  on  neither  note  at  the  first  term  after  maturity  and  the  insolvency  of  the 
principal,  as  an  excuse  for  a  failure  to  do  so,  not  being  established.    (Pp.  36,  37.) 

2.  Same— Insolvency  Defined. 

Insolvency  of  the  principal  is  made  to  excuse  suit  against  him  at  the  first  term 
on  the  ground  that  such  suit  would  result  in  no  good  (Revised  Statutes,  article  1204), 
and  such  insolvency  is  not  established  when  any  part  of  the  debt  can  be  made  by  ex- 
ecution against  him,— the  term  as  used  in  the  statute  not  bearing  the  technical  sense 
of  inability  to  meet  his  obligations  in  the  regular  course  of  business.    (Pp.  36,  37.) 

8.    Same— Vendor's  Lien. 

A  principal  debtor  holding  property  against  which  a  lien  may  be  enforced  to  se- 
cure the  note  sued  on,  is  not  insolvent,  within  the  meaning  of  the  statute,  so  as 
to  excuse  suit  at  the  first  term  in  order  to  hold  his  indorser.    (P.  37.) 

Application  for  writ  of  error  to  the  Court  of  Civil  Appeals  for  the 
Third  District,  in  an  appeal  from  Coleman  County. 

Smith  &  Co.  sued  Ojerholm  as  maker  and  Coleman  as  indorser  of  three 
notes  secured  by  vendor^s  lien.  Recovery  against  the  indorser  was  denied 
and  plaintiffs  appealed  and  on  affirmance  obtained  a  writ  of  error. 

The  last  note  fell  due  December  31,  1895,  and  the  next  succeeding 
term  of  the  District  Court  of  Coleman  County  began  on  the  first  Monday 
in  February,  1896.  Suit  was  brought  on  April  8,  1896,  and  the  delay 
sought  to  be  excused  because  Ojerholm  was  insolvent  and  his  residence 
unknown. 

The  opinion  of  the  Court  of  Civil  Appeals,  by  Fisher,  Chief  Justice, 
was  in  part  as  follows : 

"The  only  question  that  arises  in  the  case  is  whether  the  judgment  is 
correct  in  releasing  Coleman  from  liability.  This  suit  was  filed  on  the 
8th  day  of  April,  1896,  upon  three  notes,  described  in  the  plaintiffs' 
petition,  due,  respectively,  December  31,  1893,  1894,  and  1895,  each 
being  for  the  sum  of  $60.95.  These  notes  were  executed  by  Ojerholm 
to  Coleman  and  Davidson  as  part  payment  for  320  acres  of  land,  which 
was  conveyed  by  them  to  Ojerholm  by  deed  dated  December  31,  1888. 
Afterwards  another  deed  was  executed  by  appellees  Coleman  and  David- 
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son  to  Ojerholm,  correcting  the  field  notes  in  the  first  deed,  and  in  that 
deed  it  is  stipulated  that  'it  is  agreed  and  understood  that  this  deed  does 
not  affect  or  in  anywise  release  the  vendor's  lien  in  the  above  mentioned 
deed/  There  is  evidence  in  the  record  which  shows  that  the  land  in 
question  in  1894,  and  during  that  year,  was  worth  two  dollars  an  acre, — 
much  more  than  the  amount  of  the  note  sued  upon  by  the  appellants. 
Therefore  we  find,  as  a  fact,  that  Ojerholm,  as  to  the  debt  of  the  plain- 
tiffs in  question,  was  not,  during  the  year  1894,  insolvent.  There  is  also 
evidence  in  the  record  which  authorizes  a  finding  to  the  effect  that  the 
whereabouts  of  Ojerholm  could  have  been  discovered  and  ascertained 
during  that  year,  and  before  the  suit  was  instituted.  We  held  in  the 
first  appeal  of  this  case  that  the  maturity  of  the  note  due  in  1893  would 
authorize  the  institution  of  suit  on  all  three  of  the  notes,  and  judgment 
could  be  rendered  thereon,  with  an  abatement  of  interest  that  might 
accrue  on  the  notes  not  due.  Under  this  ruling,  the  appellants  could 
have  instituted  their  suit  on  all  of  the  notes  during  the  year  1894,  at 
which  time  the  defendant  Ojerholm  was  solvent  as  to  the  debt  in  ques- 
tion. Therefore  this  ruling,  together  with  the  fact  that  his  whereabouts 
could  have  been  ascertained  during  that  year,  leads  to  the  conclusion 
that  the  plaintiffs  were  not  excused  from  instituting  suit  against  him, 
in  order  to  fix  the  liability  of  the  indorser,  Coleman.  Consequently 
there  was  no  error  in  the  judgment  of  the  court  in  releasing  him  from 
liability.^' 

West  &  Cochran^  for  application. 

GAINES,  Chief  Justice. — We  think  the  Court  of  Civil  Appeals 
reached  the  correct  result  in  this  case,  but  we  are  not  prepared  to  con- 
cur in  the  proposition  announced  in  the  opinion,  that  in  order  to  hold 
the  indorser  liable  upon  the  last  two  notes,  suit  must  have  been  brought 
to  foreclose  the  lien  as  to  all  the  notes  to  the  first  term  of  court  after  the 
first  fell  due.  But  our  statute  provides :  "The  assignor,  indorser,  guar- 
antor, and  surety  upon  any  contract,  and  the  drawer  of  any  bill  which 
has  been  accepted,  may  be  sued  without  the  necessity  of  previously  or 
at  the  same  time  suing  the  maker,  acceptor,  or  other  principal  obligor, 
when  he  resides  beyond  the  limits  of  the  State,  or  in  such  part  of  the 
same  that  he  can  not  be  reached  by  the  ordinary  process  of  law,  or 
when*  his  residence  is  unknown  and  can  not  be  ascertained  by  the  use 
of  reasonable  diligence,  or  when  he  is  dead,  or  actually  or  notoriously 
insolvent.^'  ♦  ♦  ♦  jj^y  stats.,  art.  1204.  The  reason  for  relieving 
the  indorsee  from  the  necessity  of  suing  the  principal  debtor,  in  the  ex- 
cepted cases,  was  either  that  a  suit  against  him  was  not  practicable  or 
that  it  would  result  in  no  good.  Hence  we  think  that  it  can  not  be  said 
that  a  principal  is  insolvent  within  the  meaning  of  that  statute  when 
any  part  of  the  debt  can  be  made  by  execution  against  him.  Such  is  the 
construction  given  to  similar  statutes  by  other  courts.  Violett  v.  Pat- 
ton,  5  Cranch,  142;  Herald  v.  Scott,  2  Ind.,  55.    The  term  insolvency 
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has  widely  different  meanings.  When  a  trader  is  unable  to  meet  his  ob- 
ligations in  the  regular  course  of  business,  he  is  technically  said  to  be 
insolvent.  Should  we  apply  that  meaning  to  our  statute,  the  indorsee 
would,  in  some  cases,  be  excused  from  suing  the  maker  of  the  note  al- 
though he  might  have  ample  property  to  satisfy  an  execution  against 
him.  It  is  in  a  case  where  the  principal  has  property,  but  is  not  in  a  con- 
dition to  meet  his  debts  as  they  fall  due,  that  the  necessity  is  the  more 
urgent  to  bring  suit  for  the  protection  of  the  indorser.  It  can  not  be 
said  that  a  debtor  is  insolvent  within  the  meaning  of  our  law  as  to  his 
creditor  when  he  holds  property  against  which  the  creditor  may  enforce 
a  lien  for  the  payment  of  the  debt. 
The  application  for  the  writ  of  error  is  refused. 

Writ  of  error  refused. 


Otto  Assman  et  al.  v.  Anna  Dittman. 

Application  No.  2384.    Decided  October  19,  1809. 

1.  Wxit  of  Error— Beversed  Cause— Orermling  Former  Decision. 

In  order  to  give  the  Supreme  Court  jurisdiction  to  review,  on  the  ground  that  it 
overrules  a  former  decision,  a  judgment  reversing  and  remanding,  a  well  defined 
conflict  between  the  two  decisions  must  appear.    (P.  37.) 

2.  Same — Cases  Distinguished. 

The  ruling  of  the  Court  of  Civil  Appeals  in  this  cause  (52  Southwestern  Reporter, 
96),  distinguished  from  that  in  Stephens  v.  Mathews,  69  Texas,  341.  Though  the 
grounds  on  which  it  is  sought  to  distinguish  a  case  from  a  former  decision  may  be 
questionable,  a  decision  professing  to  adhere  to,  but  to  distinguish,  can  not  give 
the  Supreme  Court  jurisdiction  on  the  ground  that  it  overrules.    (P.  38.) 

Application  for  writ  of  error  to  the  Court  of  Civil  Appeals  for  the 
Fourth  District,  in  an  appeal  from  Colorado  County. 

Mrs.  Dittman  commenced  suit  against  Assman  and  others.  Excep- 
tions to  plaintiff^s  petition  were  sustained,  and  suit  was  dismissed. 
Plaintiff  appealed  and  judgment  was  reversed  and  the  cause  remanded, 
whereupon  appellees  sought  writ  of  error. 

B.  F.  Baugh  and  Siayton  &  Berry,  for  petitioners. 

GAINES,  Chief  Justice. — This  is  an  application  for  a  writ  of  error 
to  a  judgment  of  the  Court  of  Civil  Appeals,  which  reversed  the  judg- 
ment of  the  District  Court  and  remanded  the  cause.  In  order  to  show 
jurisdiction  in  this  court,  the  appellant  avers  in  his  petition  for  the 
writ  of  error  that  the  decision  of  the  appellate  court  overrules  the  de- 
cision of  this  court  in  the  case  of  Stephens  v.  Mathews,  69  Texas, 
341.  In  order  to  give  us  jurisdiction  of  a  reversed  and  remanded  cause 
upon  that  ground,  a  well  defined  conflict  hetween  the  two  decisions  must 
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appear.  Bassett  v.  Sherrod,  90  Texas,  32.  Such  is  not  the  case  here. 
In  the  case  of  Stephens  v.  Matthews,  it  is  held  that  where  a  note  is  given 
for  the  purchase  money  of  land  and  a  lien  for  the  pa3rment  of  the  note 
is  expressly  reserved  in  the  deed,  and  when  the  vendor  assigns  the  note 
without  the  conveyance  of  the  legal  title  to  the  assignee  and  the  note 
has  become  barred  by  limitation,  the  latter  can  not,  upon  refusal  of  the 
vendee  to  pay  the  note,  recover  the  land.  In  this  case,  the  assignee,  her 
note  being  barred,  made  the  original  vendor  a  party  to  the  suit,  alleged 
that  he  held  the  legal  title  for  her  benefit,  and  prayed  a  recovery  of  the 
land.  The  Court  of  Civil  Appeals  holds  that  she  is  entitled  to  the 
remedy.  Whether  the  making  the  vendor  a  party  gave  the  plaintiff  the 
right  to  recover  is  a  question;  but  it  is  not  the  question  decided  in  the 
case  which  is  claimed  to  have  been  overruled. 

We  are  of  opinion  that  we  have  no  jurisdiction  over  the  case,  and 
the  application  for  the  writ  of  error  is  therefore  dismissed. 


City  op  Dallas  v.  James  G.  Jones. 

No.  741.    Decided  October  28,  1899. 

1.  Negligence— Pleading^— Separate  Counts— Charge. 

When  a  petition  seeking  to  recoTer  from  a  city  for  injuries  from  a  defective  side- 
walk charged  in  one  count  negligence  in  so  constructing  a  grade  and  sewer  that  a 
hole  washed  out  along  the  walk  and  in  failing  to  place  guards  along  same  to  protect 
passers,  and  in  another  count  alleged  negligence  in  bridging  such  hole  with  planks 
which  became  warped  and  insecurely  fastened,  a  charge  relieving  defendant  from 
liability  in  case  it  had  no  notice  of  the  dangerous  condition  of  the  planks  was  prop- 
erly refused.    (Pp.  44-47.) 

2.  Same— Proximate  Cause— Intervening  Agency. 

Under  the  rule  that  the  original  act,  if  wrongful  and  causing  injury  in  the  ordinary 
course  of  events,  though  by  the  intervention  of  other  causes  not  wrongful,  is  taken 
as  the  cause,  recovery  could  be  had  for  the  original  negligence  in  the  construction 
and  maintenance  of  the  walk,  as  a  proximate  cause  of  the  injury,  though  such  in- 
jury was  immediately  occasioned  by  defects  in  the  plank  of  which  the  city  had  no 
notice.    (Pp.  46,  47.) 

3.  Damages— Charge — ^Pleading— Evidence. 

Where  there  was  evidence  of  damages  to  the  extent  of  $200  for  doctor's  bills— the 
petition  claiming  but  $100-^it  was  positive  error,  and  not  mere  omission,  to  charge 
that  plaintiff  could  recover  for  expenses  so  incurred,  without  limiting  it  to  the 
amount  pleaded.    (P.  47.) 

4.  Same— Bemittitur. 

In  such  case,  since  the  error  could  not  have  affected  the  verdict  beyond  $100,  ap- 
pellee could  avoid  a  reversal  by  remitting  that  amount.    (P.  47.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fifth  District,  in  an  ap- 
peal from  Dallas  County. 

Jones  sued  the  city  for  injuries  to  his  wife,  and  recovered  a  judgment 
which  was  affirmed  on  defendant's  appeal.  The  city  obtained  writ  of 
error. 
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Wm.  P.  Ellison,  J.  J.  Collins,  and  T,  A.  Work,  for  plaintiff  in  error. — 
Although  a  party  may  be  injured  by  falling  into  a  hole  in  a  sidewalk, 
yet  if  such  injury  is  caused  by  defects  of  the  means  employed  by  the 
city  to  enable  pedestrians  to  pass  such  hole  in  safety,  then  the  proxi- 
mate cause  of  the  injury  is  not  because  of  the  hole,  but  because  of  the 
defects  in  the  means  afforded  to  pass  over  such  hole;  and  before  such 
city  can  be  liable  in  such  case,  notice  of  the  specific  defect,  actual  or 
constructive,  must  be  given  the  city.  Scale  v.  Railway,  65  Texas,  274; 
City  of  Galveston  v.  Dazet,  19  S.  W.  Rep.,  142;  2  Dill.  Mun.  Corp.,  4 
ed.,  sees.  1007,  1015,  1025;  Shelby  v.  Clagett,  22  N.  E.  Rep.,  407;  Rug- 
gles  V.  Nevada,  63  Iowa,  185;  2  Beach  Pub.  Corp.,  sec.  1503  and  cases 
cited,  and  note  2,  and  sees.  1516,  1520,  note  7;  Hiner  v.  Fond  du  Lac, 
71  Wis.,  74. 

Oeorge  11.  Plowman,  for  defendant  in  error,  in  support  of  motion  for 
rehearing. — In  cases  of  combined  negligence  each  party  guilty  of  negli- 
gence is  liable  for  the  result.  The  negligence  of  each  is  a  proximate 
cause  where  the  injury  would  not  have  occurred  but  for  that  negligence. 
Bonner  v.  Wingate,  78  Texas,  333;  Gonzales  v.  Galveston,  84  Texas,  3. 

That  the  negligence  or  willful  act  of  a  third  person  caused  another, 
exercising  due  care,  to  be  injured  by  a  defect  in  a  street,  is  no  defense 
for  a  city,  responsible  for  the  street,  sued  for  the  injury  resulting.  Car- 
terville  v.  Cook,  4  Law.  Rep.  Ann.,  721,  and  note;  also  note  to  same 
case,  16  Am.  St.  Rep.,  248. 

Where  an  accident  resulting  in  injury  is  contributed  to  by  a  defect  in 
a  sidewalk,  the  city  is  liable,  though  the  accident  is  precipitated  by  the 
intervention  of  a  cause  for  which  the  city  is  in  nowise  responsible.  Rail- 
way V.  Green,  36  S.  W.  Rep.,  812. 

An  accident  materially  accelerated  or  made  more  injurious  by  the  neg- 
ligent act  of  a  person  in  no  way  connected  with  the  original  cause  is 
chargeable  to  the  person  who  accelerates  it. 

If  the  injury  to  Mrs.  Jones  was  caused,  increased,  or  contributed  to 
by  the  negligent  condition  of  the  street,  i.  e.,  the  existence  of  the  hole, 
the  city  is  liable,  even  though  (1)  a  third  person  willfully  or  negligently 
aided  therein;  or  (2)  an  animate  or  inanimate  object  aided  therein. 

When  two  causes  combine  to  produce  an  injury  to  a  traveler  upon  a 
highway,  both  of  which  are  in  their  nature  proximate,  the  one  being  a 
culpable  defect  in  the  highway,  the  other  being  some  occurrence  for 
which  neither  the  keeper  of  the  highway  nor  the  person  injured  is  re- 
sponsible, the  municipality  is  liable,  provided  such  injury  would  not  have 
been  sustained  but  for  the  defect. 

In  support  of  the  foregoing  propositions,  and  especially  propositions 
four,  five,  and  six,  defendant  in  error  cites  the  following  authorities: 
Scale  V.  Railway,  65  Texas,  274;  Railway  v.  Green,  36  S.  W.  Rep.,  812; 
Railway  v.  McClain,  80  Texas,  85;  Railway  v.  Ferch,  44  S.  W.  Rep.,  317; 
Gonzales  v.  Galveston,  84  Texas,  3;  Railway  v.  Sweeney,  6  Texas  Civ. 
App.,  173;  O'Connor  v.  Andrews,  16  S.  W.  Rep.,  628;  Railway  v.  Kelley, 
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35  S.  W.  Eep.,  878;  Bonner  v.  Wingate,  78  Texas,  333;  Railway  v.  Mc- 
Whirter,  77  Texas,  356;  Baldridge  v.  Cartrett,  75  Texas,  628;  Railway  v. 
Hoard,  49  S.  W.  Rep.,  142;  Street  Ry.  Co.  v.  Riehart,  29  S.  W.  Rep., 
1041;  White  v.  Railway,  46  S.  W.  Rep.,  383;  Railway  v.  Jackson,  44  S. 
W.  Rep.,  1072;  Railway  v.  Croskell,  25  S.  W.  Rep.,  486;  Railway  v.  Shea- 
rer, 21  S.  W.  Rep.,  133;  Rosenbaum  v.  Shoffner,  40  S.  W.  Rep.,  1086; 
Anderson  v.  Miller,  33  S.  W.  Rep.,  617;  Franklin  v.  Railway,  5  Am.  St., 
856;  Palmer  v.  Andover,  56  Mass.,  600;  Houfe  v.  Fulton,  29  Wis.,  296; 
Brennan  v.  St.  Louis,  2  S.  W.  Rep.,  481;  Hey  v.  Philadelphia,  81  Pa. 
St.,  44;  Chicago  v.  Schmidt,  107  111.,  186;  Baldwin  v.  Greenwoods  Pike 
Co.,  40  Conn.,  238;  City  of  Crawfordville  v.  Smith,  79  Ind.,  308;  Carter- 
ville  V.  Cook,  129  111.,  152;  Binford  v.  Johnson,  Ind.;  Hull  v.  Kansas, 
54  Mo.,  598;  Troy  v.  Railway,  99  N.  C,  298;  Aetna  Insurance  Co.  v. 
Boon,  95  U.  S.,  399;  Atchison  v.  King,  9  Kan.,  375;  Taylor  v.  Yonkers 
(N.  Y.),  18  Am.  and  Eng.  Corp.  Cases,  266;  Olathe  v.  Mizer,  48  Kan., 
434;  Joliet  v.  Shufeldt,  144  111.,  403;  McClure  v.  City  of  Sparta,  84 
Wis.,  269. 

Defendant  in  error  respectfully  submits  that  the  court  erred  in  revers- 
ing and  remanding  this  cause  for  trial  upon  plaintiff  in  error's  fifth  as- 
signment of  error.  Eames  v.  Railway,  63  Texas,  660 ;  Scale  v.  Railway, 
65  Texas,  274;  Railway  v.  Green,  36  S.  W.  Rep.,  812;  Railway  v.  Mc- 
Clain,  80  Texas,  96;  Railway  v.  Ferch,  44  S.  W.  Rep.,  317;  Gonzales  v. 
Cijy  of  Galveston,  84  Texas,  3;  Railway  v.  Sweeney,  6  Texas  Civ.  App., 
173;  Railway  v.  Bigham,  38  S.  W.  Rep.,  162;  O'Connor  v.  Andrews,  16 
S.  W.  Rep.,  628;  Railway  v.  Kelly,  35  S.  W.  Rep.,  78;  Railway  v.  Wese- 
ner,  2  S.  W.  Rep.-,  667;  Klien  v.  City  of  Dallas,  8  S.  W.  Rep.,  90;  Bonner 
&  Eddy  V.  Wingate,  78  Texas,  333;  Railway  v.  McWhirter,  77  Texas, 
356;  Baldridge,  etc.,  Co.  v.  Cartrett,  75  Texas,  628;  Railway  v.  Donald- 
son, 73  Texas,  124;  Railway  v.  Bridges,  74  Texas,  520;  Buffalo  B.  S. 
Co.  v.  Milby,  63  Texas,  492;  Galveston  v.  Posnainsky,  62  Texas,  118; 
Railway  v.  Hoard,  49  S.  W.  Rep.,  142;  Railway  v.  Hennesy,  49  S.  W. 
Rep.,  918;  Railway  v.  Summers,  49  S.  W.  Rep.,  1106;  Railway  v.  Or- 
mond,  64  Texas,  489;  Fordyce  v.  Yarbrough,  21  S.  W.  Rep.,  421;  Rail- 
way V.  Riehart,  29  S.  W.  Rep.,  1040 ;  White  v.  Railway,  46  S.  W.  Rep., 
383;  Railway  v.  Jackson,  44  S.  W.  Rep.,  1072;  Brown  v.  Cooper,  31  S. 
W.  Rep.,  316;  Railway  v.  Croskell,  25  S.  W.  Rep.,  486;  Railway  v.  Mus- 
sette,  24  S.  W.  Rep.,  520;  Railway  v.  Cook,  27  S.  W.  Rep.,  769;  Railway  v. 
Kelly,  34  S.  W.  Rep.,  809;  Railway  v.  Sweeney,  6  Texas  Civ.  App.,  173; 
Railway  v.  Shearer,  21  S.  W.  Rep.,  133;  Railway  v.  Bergsland,  34  S.  W. 
Rep.,  156;  Railway  v.  McKinkey,  78  Texas,  298;  Railway  v.  Weisen,  65 
Texas,  443;  Railway  v.  Lowry,  61  Texas,  150. 

It  is  a  general  rule  that  where  two  causes  combine  to  produce  an  in- 
jury to  a  traveler  upon  a  highway,  both  of  which  are  in  their  nature 
proximate, — the  one  being  a  culpable  defect  in  the  highway,  and  the 
other  some  occurrence  for  which  neither  party  is  responsible, — the 
municipality  is  liable,  provided  such  injury  would  not  have  been  sus- 
tained but  for  such  defect.    Elliott  on  Roads  and  Streets,  431;  Shearm. 
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on  Neg.,  4  ed.,  364;  Bosenbaum  v.  Shoflfner,  40  S.  W.  Rep.,  1086;  An- 
derson V.  Miller,  33  S.  W.  Sep.,  617;  Hinckley  v.  Somerset,  14  N.  E. 
Bep.,  166;  Faren  v.  Sellers,  4  Am.  St.  Rep.,  256;  Franklin  v.  Railway, 
5  Am.  St.  Rep.,  856 ;  Palmer  v.  Andover,  56  Mass.,  600 ;  Maus  v.  City  of 
Springfield,  14  S.  W.  Rep.,  630;  Railway  v.  Roberts,  19  S.  W.  Rep., 
1055;  Lochridge  v.  Fesler,  37  S.  W.  Rep.,  65;  Brown  v.  Railway,  1  S.  W. 
Rep.,  129;  Alexander  v.  Humber,  6  S.  W.  Rep.,  453;  Henry  v.  Railway,  21 
S.  W.  Rep.,  214;  Hey  v.  Philadelphia,  81  Pa.  St.,  44;  Chicago  v.  Schmidt, 
107  ni.,  186;  Baldwin  v.  Turapike  Co.,  16  Am.  Bep.,  33;  Campbell  v. 
City  of  Stillwater,  50  Am.  Rep.,  572;  Crawfordsville  v.  Smith,  79  Ind., 
308;  Carterville  v.  Cook,  129  111.,  152;  Binford  v.  Johnson,  Ind.  Sup. 
Ct.;  Smith  v.  Railway,  Minn.  Sup.  Ct.;  Gas  Co.  v.  Robinson,  Pa.  Sup. 
Ct;  Poeppers  v.  Railway,  67  Mo.,  715;  Hull  v.  City  of  Kansas,  54  Mo., 
598;  City  of  Joliet  v.  Veriey,  35  111.,  58;  Troy  v.  Railway,  99  N.  C, 
298;  Page  v.  Bucksport,  64  Me.,  51;  Henry  v.  Dinnis,  93  Ind.,  452; 
Milwaukee  Bail  way  v.  Kellogg,  94  U.  S.,  469;  Insurance  Co.  v.  Boon, 
95  U.  S.,  117;  Kennedy  v.  Mayor,  73  N.  Y.,  365;  Smith  v.  City  of 
Leavenworth,  15  Kan.,  81;  Atchison  v.  King,  9  Kan.,  550;  Bunch  v. 
Town  of  Edenton,  90  N.  C,  431;  Aldrich  v.  Gorham,  77  Me.,  287; 
Taylor  v.  City  of  Yonkers,  18  Am.  and  Eng.  Corp.  Cas.,  266;  Storrs 
V.  City  of  Utica,  17  N.  Y.,  104;  City  of  Olathe  v.  Mizee,  48  Kan.,  435; 
McQuillan  v.  City  of  Seattle,  10  Wash.,  464;  City  of  Joliet  v.  Shufeldt, 
144  m.,  403;  McClure  v.  City  of  Sparta,  84  Wis.,  269;  Cline  v.  Railway, 
43  La.  Ann.,  327;  Purple  v.  Greenfield,  138  Mass.,  1;  Gould  v.  City  of 
Topeka,  5  Am.  and  Eng.  Corp.  Cas.,  595;  Oklahoma  v.  Myers,  46  Pac. 
Rep.,  552;  Dalton  v.  Upper  Tyrone,  20  Atl.  Rep.,  637;  Nichols  v.  St. 
Paul,  44  Minn.,  494;  Plymouth* v.  Graver,  125  Pa.  St.,  24;  Olson  v.  Chip- 
pewa Falls,  71  Wis.,  558;  Ord  v.  Nash,  50  Neb.,  335;  Robinson  v.  Wil- 
mington (Sup.  Ct.),  8  Houst.,  409;  City  of  Henderson  v.  White,  49  S.  W. 
Rep.,  764. 

Defendant  in  error  contends  that  while  the  tilting  or  springing  up 
of  the  plank,  as  stated  by  Judge  Denman  in  his  opinion,  was  the  proxi- 
mate cause  of  the  accident,  yet  it  was  not  the  cause  of  the  injury.  The 
city,  having  notice  of  the  dangerous  hole,  in  leaving  it  unrepaired  and 
then  subsequently  placing  planks  over  it,  is  held  bound  to  have  antici- 
pated that  injury  might  be  the  natural  and  probable  consequence  of 
such  negligence. 

DENMAN,  Associate  Justice — This  suit  was  brought  by  James  G. 
Jones  to  recover  damages  for  injuries  sustained  by  his  wife  from  falling 
into  a  ditch  or  hole  in  the  sidewalk  in  said  city.  Jones  having  recov- 
ered judgment,  the  city  appealed  to  the  Court  of  Civil  Appeals,  which 
court  having  affirmed  the  judgment,  the  city  has  brought  the  cause 
to  this  court  upon  writ  of  error. 

The  first  count  in  the  petition  stated  the  defendant's  negligence  sub- 
stantially as  follows:  That  the  city  filled  up  a  natural  drain  at  the 
point  where  a  street  crossed  the  same,  and  in  providing  an  outlet  for 
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the  water,  which  naturally  came  down  such  drain,  so  unskillfully  con- 
structed the  same  that  it  did  not  carry  off  large  quantities  of  accumu- 
lated water,  but  allowed  it  to  accumulate  against  the  bank,  causing 
it  to  constantly  and  repeatedly  cave  in  and  be  unsafe  and  dangerous 
for  travel;  "that  the  street  and  sidewalk  along  said  street  was  de- 
fectively and  negligently  constructed  and  graded  and  was  left  far 
above  the  natural  drain  below,  and  no  guards  were  placed  along  same 
to  protect  passengers  on  said  sidewalk,  and  that  by  reason  of  said  de- 
fective construction  of  said  sewer  and  said  embankment  and  street  and 
sidewalk,  it  repeatedly  caved  in,  undermined,  and  washed  away,  leav- 
ing a  large  and  deep  hole  along  said  sidewalk,  and  by  reason  of  the 
acts  of  said  city,  became  hazardous  and  dangerous  to  all  passengers, 
of  all  of  which  defendant  had  due  and  legal  notice."  This  count  then 
proceeds  to  state  that  Mrs.  Jones  in  passing  along  said  sidewalk,  with- 
out negligence  upon  her  part,  fell  into  said  hole  and  was  injured.  The 
second  count,  after  stating  the  condition  of  the  street  subsequent  to 
the  work  done  by  the  city  in  filling  up  the  drain,  alleges  the  defend- 
ant's negligence  as  follows:  "That  said  city  negligently  and  unskill- 
fully filled  up  the  street  and  placed  a  culvert  or  conduit  for  the  water 
under  said  street,  causing  the  water  to  flow  against  the  embankment 
above  and  below  and  to  loosen  the  embankment,  causing  the  sidewalk 
on  the  east  side  of  the  street  to  cave  in  and  form  a  hole  eight  or  ten 
feet  deep  along  said  sidewalk;  that  along  said  sidewalk  were  placed, 
at  the  instance  or  with  the  consent  of  said  defendant  city,  planks  across 
said  hole  which  were  upturned  and  not  securely  fastened,  leaving  said 
sidewalk  at  said  place  insecure,  hazardous,  and  dangerous,  all  of  which 
was  well  known  to  defendant,  and  due  notice  of  same  was  given  to  de- 
fendant more  than  ten  days  prior  to  the  injury  hereinafter  stated.^' 
This  count  then  proceeds  to  state  that  Mrs.  Jones,  in  passing  along 
said  sidewalk,  without  fault  on  her  part,  fell  over  said  sidewalk  into 
the  hole,  whereby  she  was  injured. 

Mrs.  Jones'  mother,  who  was  with  her  at  the  time  of  the  accident, 
testified  in  regard  to  the  occurrence  as  follows:  "She  was  walking 
before  me  and  we  were  talking.  She  fell  into  a  hole  in  the  sidewalk. 
♦  ♦  ♦  She  was  as  careful  as  she  could  be  at  the  time  she  was  hurt, 
but  the  plank  on  which  she  was  walking  seemed  to  spring  up.  ♦  ♦  ♦ 
The  cause  of  Mrs.  Jones  falling  was  that  the  plank  on  which  she  was 
walking  sprang  up,  and  I  was  on  one  part  of  it  and  the  other  part  of 
it  tilted  up  and  threw  her  down.  There  was  something  under  the 
plank.  There  were  two  planks  side  by  side  and  that  ran  across  the 
hole  into  which  she  fell."  Mrs.  Jones  stated  the  circumstances  im- 
mediately connected  with  the  accident  as  follows:  "I  came  to  Dallas 
in  May,  1894.  On  the  evening  of  the  28th  of  May,  1894,  about  half 
past  7  o'clock,  I  was  walking  with  my  mother,  who  had  recently  come 
to  Dallas.  We  walked  down  to  Harwood  Street,  and,  as  it  was  too  dark 
to  go  to  the  park,  we  walked  to  the  opposite  side  of  Harwood  Street 
and  came  back  on  the  other  side,  and  we  walked  on  some  planks,  and 
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the  planks  sprung  up  and  threw  me  off.  I  was  as  careful  as  I  could  be." 
The  other  testimony  in  the  case  showed  that  there  was  a  hole  or  ditch 
under  the  planks,  made  by  the  water,  as  stated  in  the  petition,  into 
which  hole  Mrs.  Jones  fell  as  stated  in  their  testimony  above.  There 
was  much  testimony  in  regard  to  the  condition  of  said  hole  or  ditch  in 
the  sidewalk  and  the  length  of  time  it  had  been  there,  as  well  as  to  its 
dangerous  character  and  as  to  the  notice  the  city  had  of  its  existence 
prior  to  the  accident.  The  defendant  in  its  testimony  claimed  that  it 
had  filled  up  the  hole  about  the  17th  day  of  April,  1894.  The  court 
charged  that  if  the  jury  so  found,  and  if  they  should  believe  further 
that  the  city  then  used  reasonable  care  to  make  the  sidewalk  reasonably 
safe  for  travel,  and  that  thereafter  it  had  no  notice,  actual  or  con- 
structive, of  the  sidewalk  becoming  unsafe  for  travel,  then  they  should 
find  for  defendant. 

The  court  refused  to  give  the  following  charge  requested  by  defend- 
ant :  "You  are  instructed  that  if  you  find  that  plaintiff's  wife  was  in-^ 
jured  by  reason  of  the  fact,  if  you  find  such  to  be  the  fact^  that  a  plank 
over  a  hole  in  defendant's  sidewalk  was  loose  or  warped  and  would  not 
have  occurred  but  for  the  fact  that  such  plank  was  loose  or  warped, 
then  before  plaintiff  can  recover  damages  against  defendant  you  must 
find  from  the  evidence  before  you  that  defendant's  officers,  agents,  or 
servants,  or  some  of  them,  had  actual  notice  that  the  same  was  loosened 
or  warped,  or  that  the  same  had  been  in  such  condition  for  such  a  length 
of  time  before  said  accident  that  by  the  use  of  reasonable  diligence 
and  care  they  could  have  known  of  said  fact  before  said  accident." 

We  are  of  opinion  that  the  court  erred  in  refusing  to  give  this  charge 
as  being  applicable  to  the  second  count  of  the  petition  and  the  evidence 
of  Mrs.  Jones  and  her  mother  as  to  what  caused  the  accident.  Under 
this  count  and  their  evidence,  the  jury  might  have  found  that  the 
plank  being  loose  was  the  sole  cause  of  the  accident,  and  if  they  had 
so  found  the  city  would  not  have  been  liable  unless  the  notice  referred 
to  in  the  charge  existed,  and  whether  or  not  such  notice  existed  was, 
to  say  the  least,  a  disputed  question  of  fact.  In  order  to  hold  the  city 
liable,  the  notice  must  have  been  shown  in  reference  to  the  particular 
defect  which  caused  the  accident,  and  it  would  be  wholly  immaterial 
to  show  notice  of  any  other.  It  is  true  the  first  count  in  the  petition 
charges  the  negligence  producing  the  injury  to  have  consisted  in  leav- 
ing the  hole  in  the  sidewalk,  and  if  the  evidence  justified  a  finding  that 
the  negligent  leaving  of  the  hole  in  the  sidewalk  caused  the  accident 
(as  to  which  we  express  no  opinion),  then  in  recovering  upon  such 
count  it  would  be  necessary  to  show  the  notice  with  reference  to  the 
existence  of  such  hole,  but  notice  with  reference  thereto  would  not  affect 
defendant's  liability  in  any  way  unless  it  was  at  least  one  of  the  causes 
of  the  accident.  The  jury  may  have  found  that  the  plank  being  loose 
was  the  sole  cause  of  the  accident,  though  it  may  be  conceded  that  the 
injuries  of  Mrs.  Jones  were  greatly  aggravated  by  the  existence  of  the 
hole  in  the  sidewalk.    This  would  be  true  in  every  case  where  the  city 
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in  the  exercise  of  its  discretion  bridges  over  a  ravine  or  ditch  and  sub- 
sequently a  plank  in  the  bridge  becomes  loose,  whereby  one  is  pre- 
cipitated into  the  creek  below.  In  such  case  the  sole  cause  of  the 
accident  is  the  fact  that  the  plank  became  loose. 

We  use  the  word  caiLse  in  the  sense  of  proximate  cause.  It  will  be 
observed  that  it  is  not  charged  in  the  petition  nor  did  plaintiff  attempt 
to  prove  that  defendant  was  negligent  in  constructing  an  insufficient 
crossing  over  the  hole.  The  specific  negligence  charged  with  reference 
to  such  crossing  is  that  the  planks  constituting  same  were  not  fastened. 
City  of  Atchison  v.  Jansen,  21  Kan.,  404;  Hiner,  Administrator,  v. 
City,  71  Wis.,  81.  We  think  the  city  was  entitled  to  the  special  charge 
applying  the  law  to  the  particular  facts  of  the  case.  Railway  v.  Sheider, 
88  Texas,  152;  Railway  v.  McGlamory,  89  Texas,  639.  Judgment  will 
be  reversed  and  the  cause  remanded. 

Opinion  filed  February  13,  1899. 

ON  REHEARINQ. 

GAINES,  Chief  Justice. — After  a  careful  consideration  of  the  mo- 
tion for  a  rehearing  in  this  case,  we  have  reached  the  conclusion  that 
we  erred  in  reversing  the  judgment  of  the  trial  court  and  that  of 
the  Court  of  Civil  Appeals. 

We  granted  the  writ  of  error  for  the  reason  that  we  were  of  opinion 
that  the  trial  court  erred  in  admitting  certain  testimony  as  to  plain- 
tiffs damages.  The  objection  was  that  the  allegations  in  the  petition 
were  not  broad  enough  to  admit  the  evidence.  But  upon  consideration 
of  the  case  after  submission,  we  concluded  that  the  averments  of  the 
petition  were  sufficiently  comprehensive  and  that  the  court  did  not  err 
in  admitting  the  testimony.  Nor  did  we  find  that  the  assignments, 
with  one  exception,  pointed  out  any  other  error.  Upon  a  reconsidera- 
tion of  the  case  upon  the  motion  for  a  rehearing,  we  have  changed 
our  opinion  not  only  as  to  the  specification  of  error  which  we  then 
sustained,  but  also  as  to  one  which  we  then  overruled. 

In  our  former  opinion,  it  was  held  that  the  court  should  have  given 
the  following  charge,  as  requested  by  counsel  for  defendant:  "You 
are  instructed  that  if  you  find  that  plaintiff's  wife  was  injured  by  reason 
of  the  fact,  if  you  find  such  to  be  a  fact,  that  a  plank  over  a  hole  in 
defendant's  sidewalk  was  loose  or  warped,  and  would  not  have  oc- 
curred but  for  the  fact  that  such  plank  was  loose  or  warped,  then  be- 
fore plaintiff  could  recover  damages  against  defendant,  you  must  find 
from  the  evidence  before  you  that  defendant's  officers,  agents,  or  ser- 
vants, or  some  of  them,  had  actual  notice  that  the  same  was  so  loose  or 
warped  or  that  the  same  had  been  in  such  condition  for  such  length 
of  time  before  the  said  accident  that  by  the  use  of  reasonable  diligence 
and  care  they  could  have  known  of  such  fact  before  the  said  accident. 
By  reasonable  diligence  and  care  as  used  in  this  charge  is  meant  such 
diligence  and  care  as  a  person  of  ordinary  prudence  would  have  used 
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in  such  a  matter  under  similar  circumstances."  We  now  think  that 
the  court  gave  a  charge  which  accorded  bettet  with  the  pleadings  and 
evidence;  and  that  therefore  the  requested  instruction  was  properly 
refused.  The  petition  contained  two  counts;  and,  while  separate  counts 
in  a  petition  have  been  deprecated  by  this  court,  there  was  no  exception 
on  that  account  in  this  case,  and  therefore  the  plaintiff  was  entitled  to 
recover  upon  either.  In  the  first  count,  it  was  alleged  that  by  reason 
of  a  defectively  constructed  sewer  and  embankment  on  the  street  on 
which  the  accident  occurred,  "said  embankment  along  said  Harwood 
Street  constantly  and  repeatedly  caved  in  and  was  thereby  rendered  un- 
safe, dangerous,  and  extremely  hazardous  for  traveling,  especially  for 
persons  traveling  along  said  side  of  said  street;  that  the  street  and  side- 
walk along  said  street  was  defectively  and  improperly  and  negligently 
constructed  and  graded  and  was  left  far  above  the  natural  drain  below 
and  no  guards  were  placed  along  same  to  protect  passengers  on  said 
sidewalk;  and  that  by  reason  of  said  defective  construction  of  said 
sewer  and  said  embankment  and  street  and  sidewalk  it  repeatedly  caved 
in,  undermined,  and  washed  away,  leaving  a  large  and  deep  hole  along 
said  sidewalk,  and  by  reason  of  the  acts  of  said  city,  became  hazardous 
and  dangerous  to  all  passengers,  of  all  of  which  defendant  had  due 
and  legal  notice."  In  the  second  count,  the  allegation  as  to  the  defect 
in  the  street  is  "that  said  city  negligently  and  unskillfully  filled  up 
said  street  and  also  placed  a  culvert  or  conduit  for  the  water  under 
said  street,  causing  the  water  to  flow  up  against  the  embankment  above 
and  below  and  to  loosen  the  embankment,  causing  the  sidewalk  on  the 
east  side  of  said  street  to  cave  in  and  form  a  hole  eight  or  ten  feet 
deep  along  said  sidewalk;  that  along  said  sidewalk  were  placed  at  the 
instance  or  with  the  consent  of  said  defendant,  city  of  Dallas,  planks 
across  said  hole  which  were  upturned  and  loosened  and  not  securely 
fastened,  leaving  said  sidewalk  at  said  place  insecure,  hazardous,  and 
dangerous,  all  of  which  was  well  known  to  defendant,  and  due  notice  of 
same  was  given  to  defendant  more  than  ten  days  prior  to  the  injury 
hereinafter  stated. 

"That  it  was  the  duty  of  said  defendant  to  keep  its  streets  and  side- 
walks in  proper  repair,  yet  said  defendant  failed  and  refused,  although 
duly  notified  to  repair  said  sidewalk  along  said  street." 

The  court,  in  its  general  charge,  instructed  the  jury  as  follows: 
**!£  you  find  and  believe  from  the  evidence  that  on  or  about  the  17th 
day  of  April,  1894,  the  defendant  did  use  reasonable  care  in  repairing 
said  sidewalk  where  the  injury  occurred  so  as  to  make  the  same  reason- 
ably safe  for  travel,  but  that  thereafter  said  sidewalk  became  from 
any  cause  unsafe  for  travel  and  the  defendant  city  had  notice  thereof, 
either  actual  or  constructive,  and  failed  to  repair  the  same  so  as  to 
make  it  reasonably  safe  for  travel,  and  that  as  the  direct  and  proximate 
result  of  such  unsafe  condition,  if  any,  and  the  failure  of  defendant 
to  repair  such  sidewalk,  if  any  such  is  shown  after  notice  had  by  it 
thereof,  plaintiff's  wife,  without  fault  or  want  of  due  and  reasonable 
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care  on  her  part,  fell  into  tlie  hole  in  said  sidewalk  and  suffered  in- 
juries therefrom,  then  in  such  event,  you  will  find  for  plaintiff. 

^*As  to  constructive  notice,  you  are  charged  that  if  you  find  that 
said  sidewalk,  at  the  time  of  the  accident,  was  unsafe  for  travel,  and 
that  such  condition  existed  for  such  length  of  time  before  said  acci- 
dent as  that  the  officers  of  the  city  of  Dallas  by  reasonable  care  and 
inspection  of  the  streets  and  sidewalks  would  have  discovered  the  same^ 
notice  may  be  inferred.  And  it  is  for  you  to  determine  from  all  the 
facts  and  circumstances  in  evidence  whether  or  not  the  defendant  did 
have  notice  of  the  condition  of  said  sidewalk  after  the  17th  of  April, 
1894,  if  you  find  it  was  defective  thereafter. 

^*If  you  find  and  believe  from  the  evidence  that  on  or  about  the  17th 
day  of  April,  1894,  the  defendant  repaired  the  sidewalk  at  the  place 
where  plaintiff's  wife  was  injured,  and  in  doing  so  used  reasonable 
care  to  make  the  same  reasonably  safe  for  travel  thereon,  and  that 
thereafter  it  had  no  notice,  actual  or  constructive,  as  above  explained, 
of  such  sidewalk  becoming  unsafe  for  travel,  if  it  did  so  become  un- 
safe, then  and  in  such  event  you  will  find  for  defendant." 

The  instruction  which  was  requested  and  refused  charged  the  jury 
to  find  for  the  defendant,  unless  they  should  find  the  injury  resulted 
from  a  warped  or  loose  plank,  and  the  city  had  notice  of  the  defect. 
This  was  practically  to  instruct  them  to  disregard  the  allegations  and 
evidence  as  to  the  hole  under  the  sidewalk  and  its  original  faulty  con- 
struction. The  evidence  showed  that  there  was  a  hole  in  the  sidewalk 
of  considerable  extent,  and  that  it  was  guarded  solely  by  a  walk  made 
of  two  tWelve-inch  planks  laid  lengthwise  along  the  walk  two  inches 
apart  and  nailed  to  sleepers  eight  or  ten  feet  apart.  This  was  evi- 
dently a  dangerous  construction  in  itself.  It  was  dangerous  without 
reference  to  the  question  of  repair.  If  the  plank  walk  had  been  prop- 
erly safeguarded,  the  accident  would  not  have  occurred  as  it  did,  al- 
though the  plaintiff's  wife  may  have  tripped  and  fallen.  If  the  jury 
found  that  the  walk  was  negligently  constructed,  and  that  without 
fault  on  her  part  Mrs.  Jones  fell  off  and  into  the  hole,  it  seems  to  us 
she  was  entitled  to  recover  whether  the  planks  were  securely  nailed 
or  not.  If  the  plank  had  become  loose  and  the  city  was  chargeable 
with  notice  of  the  fact  and  Mrs.  Jones'  fall  was  caused  by  the  loose 
plank,  it  was  but  another  act  of  negligence  on  the  city's  part  contribut- 
ing with  the  general  faulty  construction  of  the  walk  to  her  fall  into 
the  hole.  But  if  the  plank  was  securely  fastened  and  Mrs.  Jones,  with- 
out fault  on  her  part,  in  the  dark,  made  a  misstep  and  stumbled, — a 
contingency  likely  to  occur, — and  fell  into  the  hole,  we  think  it  clear 
the  city  would  have  been  liable.  Nor  do  we  think  the  case  would  have 
been  different  if  the  plank  had  become  loose  and  caused  Mrs.  Jones 
to  fall,  and  the  city  was  without  notice,  actual  or  constructive,  of  the 
defect. 

The  hole  under  the  sidewalk  and  the  dangerous  construction  that 
bridged  it  were  the  immediate  cause  of  the  injury,— a  cause  without 
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which  the  specific  injury  would  not  have  been  inflicted.  The  following 
terse  statement  of  the  law  by  a  distinguished  jurist  and  text-writer 
is,  we  think,  peculiarly  applicable  to  the  case:  "If  the  original  act  was 
wrongful,  and  would  naturally,  according  to  the  ordinary  course  of 
events,  prove  injurious  to  some  other  person  or  persons,  and  does 
actually  result  in  injury  through  the  intervention  of  other  causes 
which  are  not  wrongful,  the  injury  shall  be  referred  to  the  wrongful 
cause,  passing  by  those  which  were  innocent."  Cooley  on  Torts,  2  ed., 
76.  Since  the  requested  charge  made  the  liability  of  the  city  depend 
upon  the  question  of  a  plank  having  become  loose  and  upon  its  notice 
of  the  defect,  we  are  of  opinion  that  it  was  correctly  refused. 

In  his  petition^  the  plaintiff  claimed  $100  for  medical  services  and 
medicine  for  his  wife,  made  necessary  by  her  injuries.  On  the  trial, 
being  upon  the  stand  as  a  witness,  he  was  asked  by  his  counsel  the 
question,  how  much  he  had  paid  out  for  doctors'  bills,  to  which  he 
answered  $200.  The  testimony  was  objected  to  on  the  ground  that 
the  demand  was  "not  itemized'*  in  the  petition,  and  the  objection  was 
overruled.  In  this  particular,  the  ruling  of  the  court  was  obviously 
correct.  But  the  charge  of  the  court  instructed  the  jury  that  if  they 
should  find  for  plaintiff,  they  should  find  such  an  amount  of  damages 
as  would  compensate  him  (among  other  things)  "for  his  expense  neces- 
sarily incurred  in  respect  to  [his  wife's]  injuries,  if  any  had  been 
shown."  This  was  without  qualification.  When  the  evidence  as  to  an 
element  of  damage  would  authorize  a  recovery  for  a  greater  amount 
than  that  claimed  in  the  petition,  it  is  affirmative  error  to  instruct  the 
jury  to  allow  for  the  amount  shown  by  the  evidence.  It  is  not  the  case 
of  an  instruction  which  is  defective  in  not  covering  every  point,  but 
which  is  good  as  far  as  it  goes.  In  the  latter  case,  the  party  desiring 
a  more  comprehensive  instruction  must  ask  for  it.  Not  so  in  the 
former;  it  is  error  which  works  a  reversal  of  the  judgment.  But  we 
know  the  error  in  the  charge  has  prejudiced  the  plaintiff  in  error  only 
to  the  extent  that  the  sum  testified  to  exceeds  the  amount  claimed  in 
the  petition.  It  is  a  proper  case  for  a  remittitur  if  the  defendant  in 
error  sees  proper  to  allow  one. 

If,  therefore,  a  remittitur  for  $100  be  filed  in  ten  days,  the  judgment 
will  be  affirmed;  otherwise,  it  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Columbia  Avenue  Saving  Fund,  Safe  Deposit,  Title  and 
Trust  Company  v.  J.  E.  Strawn. 

No.  809.    Decided  October  26,  1899. 

1.  Limitation— Who  May  Assert  It. 

The  holder  of  notes  Becured  by  lien  can  not  assert  limitation  to  defeat  the  lien 
of  another  note  having  the  same  security,  where  the  maker  of  the  notes  and  owner 
of  the  land  foreclosed  on  makes  no  defense.    (Pp.  49,  50.) 

2.  Same. 

Three  purchase  money  notes  being  secured  by  the  same  lien,  the  holder  of  two  sued 
the  maker  for  debt  and  foreclosure  (the  latter  making  no  defense)  and  plead  limita- 
tion against  the  holder  of  the  third  note,  who,  being  made  a  defendant,  also  sought 
foreclosure.     Held,  that  plaintiff  could  not  avail  himself  of  the  bar.     (Pp.  49,  00.) 

3.  Same— Cases  Distinguished. 

This  case  distinguished  from  those  permitting  a  purchaser  of  the  land  to  assert 
limitation  against  a  lien  created  by  his  vendor.    (P.  00.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fifth  District,  in  an  ap- 
peal from  Dallas  County. 

The  suit  was  by  Strawn  against  Bassett  and  the  Trust  Company. 
Plaintiff  had  judgment  and  the  company  appealed  and  on  affirmance 
obtained  writ  of  error. 

HarriSy  Etheridge  &  Knight,  for  plaintiff  in  error. — The  court  erred 
in  not  decreeing  a  foreclosure  of  the  vendor's  lien  in  favor  of  this  de- 
fendant as  prayed  for  by  it,  in  that  the  defendant  Bassett,  the  maker 
of  the  note  declared  upon  by  this  defendant,  interposed  no  defense, 
and  it  had  a  personal  judgment  against  him,  and  such  personal  judgment 
operated  to  keep  its  debt  alive,  and  as  long  as  said  debt  existed  the  ven- 
dor's lien,  which  was  but  a  mere  incident  of  the  debt,  also  existed  and 
should  have  been  foreclosed,  and  the  court  erred  in  not  so  holding. 
Slaughter  v.  Owens,  60  Texas,  670;  Beck  v.  Tarrant,  61  Texas,  404; 
Ware  v.  Bennett,  18  Texas,  801 ;  Allen  v.  Smith,  129  TJ.  S.,  465;  13  Am. 
and  Eng.  Enc.  of  T^aw,  706,  707,  and  notes. 

We  are  aware  that  subsequent  purchasers  and  junior  incumbrancers 
can  set  up  limitation  as  against  the  debt  sued  on  (2  Texas  Civil  Ap- 
peals, 498;  54  Texas,  401;  48  Texas,  110);  but  appellee  was  neither. 
Upon  the  contrary,  appellant  and  appellee  were  co-ordinate  lienors.  40 
Texas,  287;  45  Texas,  633;  49  Texas,  363;  50  Texas,  323;  52  Texas, 
12;  55  Texas,  247;  78  Texas,  672;  1  Texas  U.  C,  371. 

The  court  erred  in  holding  that  the  plaintiff  has  the  right  to  plead 
the  statute  of  limitation  against  the  claim  of  lien  asserted  by  this  de- 
fendant when  no  such  defense  was  made  by  Bassett,  the  maker  of  the 
note,  in  that  the  law  permits  Bassett  to  pay  or  suffer  judgments  for 
an  honest  debt,  and  does  not  compel  him  to  interpose  the  defense  of 
limitations  thereto,  and  the  plaintiff  in  this  case,  being  a  8tran<yer  to  the 
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transaction  and  being  only  a  co-ordinate  lienor,  has  no  right  to  inter- 
pose either  on  his  own  behalf,  or  on  the  behalf  of  Bassett,  the  defense 
of  limitation. 

Philip  Lindsley,  for  defendant  in  error. — Appellant  contends  that 
the  legal  effect  of  the  personal  judgment  keeps  in  existence  a  vendor^s 
lien  in  his  favor,  although  a  part  of  this  same  judgment  expressly  de- 
clares appellant's  lien  is  barred  by  limitation.  Now,  in  both  the  cases 
of  Slaughter  v.  Owens,  60  Texas,  670,  and  Beck  v.  Tarrant,  61  Texas, 
404,  cited  by  appellants,  the  suits  were  upon  judgments  rendered  years 
before.  Ware  v.  Bennett,  18  Texas,  801,  does  not  sustain  appellant's 
contention  at  all.  Allen  v.  Smith,  129  U.  S.,  465,  simply  holds  the 
debtor  himself  can  waive  the  plea  of  statute  of  limitation — a  prii^ciple 
universally  conceded. 

WILLIAMS,  Associate  Justice. — ^Bassett  purchased  a  tract  of  land, 
executing  for  the  purchase  money  three  promissory  notes  maturing  at 
different  times.  Strawn  became  the  owner  of  two  of  the  notes  and  the 
Columbia  Avenue  Saving  Fund,  Safe  Deposit,  Title  and  Trust  Company, 
plaintiff  in  error,  became  the  owner  of  the  other.  Strawn  sued  Bassett 
and  the  plaintiff  in  error  and  other  persons  not  now  before  the  court 
to  recover  of  Bassett  the  amount  due  upon  the  two  notes,  and  against 
plaintiff  in  error  for  a  foreclosure  of  the  lien.  Plaintiff  in  error,  in  its 
answer,  declared  upon  the  note  held  by  it  and  also  sought  a  foreclosure 
of  the  vendor's  lien.  Four  years  having  elapsed  between  vthe  maturity 
of  this  note  and  the  filing  of  the  suit,  the  plaintiff  Strawn  pleaded  the 
statute  of  limitations  in  bar  of  the  relief  sought  by  the  plaintiff  in  error. 
Bassett  made  no  defense.  The  District  Court  and  the  Court  of  Civil  Ap- 
peals sustained  the  plea  of  limitation,  allowing  a  foreclosure  in  favor  of 
Strawn,  but  denied  a  foreclosure  in  favor  of  plaintiff  in  error,  giving  it 
only  a  personal  judgment  against  Bassett.  The  question  is  thus  pre- 
sented, whether  or  not,  there  being  no  plea  by  Bassett,  the  defendant, 
Strawn  should  have  been  allowed  to  set  up  limitation  against  the  holder 
of  the  other  note.  We  are  of  opinion  that  this  question  should  be  de- 
cided in  the  negative,  and  that  the  judgments  of  the  District  Court  and 
of  the  Court  of  Civil  Appeals  were  erroneous. 

The  notes,  when  executed,  carried  equal  liens  upon  the  property  as 
well  as  personal  liability  on  the  part  of  their  maker.  The  purchasers 
of  the  notes  acquired  equally  the  right  to  a  judgment  against  the  maker 
of  the  notes  and  to  a  lien  upon  the  property  to  secure  their  payment,  and 
this  was  the  extent  of  their  rights  growing  out  of  the  original  transac- 
tions. Nothing  has  since  occurred  to  invest  either  of  such  holders  with 
any  other  or  superior  right.  Neither  of  them  stands  in  the  shoes  of  Bas- 
sett, no  transaction  having  taken  place  by  which  either  of  them  was  in- 
vested with  any  right  which  Bassett  may  have  had  to  defend  the  land 
against  the  assertion  of  a  lien  upon  it.  Bassett  still  owns  the  land  and 
Vol.  LXXXXIII.  Supreme— 4 
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owes  the  debt,  and  the  privilege  of  protecting  himself  tinder  the  statute 
of  limitations  is  still  his.  If  all  the  notes  had  been  barred,  the  defend- 
ant could  have  defeated  the  action  entirely  by  the  plea.  Does  it  follow 
that  each  of  the  plaintiffs  could  have  set  up  the  plea  against  the  other 
and  have  thus  forced  a  judgment  in  favor  of  a  defendant  making  no 
defense  ?  Defendant  in  error's  contention  would  lead  to  this.  The  case 
differs  from  those  which  have  been  heretofore  decided  by  this  court  in 
which  a  purchaser  of  land  charged  with  a  lien  to  secure  a  debt  has  been 
held  to  be  entitled  to  assert  against  the  holder  of  the  lien  the  statute 
of  limitations  barring  the  debt.  In  those  cases,  such  purchaser,  by  a 
transaction  subsequent  to  the  creation  of  the  lien,  had  become  invested 
with  all  the  rights  of  the  owner  of  the  land  with  respect  to  it.  This  was 
held  to  include  the  right  which  such  owner  would  have  had  to  set  up 
limitation  against  the  debt  secured  by  lien  on  the  land.  Whether  this 
was  a  sound  conclusion  or  not  is  not  the  question.  It  plainly  rested 
upon  the  existence  of  the  very  facts  which  distinguish  those  cases  from 
the  one  now  before  us,  and  we  are  not  inclined  to  extend  the  rule  further 
than  it  has  already  been  carried  by  previous  decisions. 

The  judgment  of  the  District  Court  and  the  Court  of  Civil  Appeals 
will  therefore  be  reversed  and  judgment  will  be  here  rendered  in  ac- 
cordance with  this  opinion. 

Reversed  and  rendered. 


J.  M.  SiMONTON,  Next  Friend,  v.  A.  White. 

No.  811.    Decided  October  26.  1899. 

1.  Bule  in  Shelley's  Case— Of  Law  or  Construction. 

The  rule  that  an  unqualified  conveyance  to  S.  for  life,  with  remainder  to  her 
bodily  heirs,  vests  in  her  an  estate  in  fee  simple,  not  because  so  intended,  but  be- 
cause the  law  gives  the  language  that  effect,  does  not  preclude  a  construction  of  the 
words  "bodily  heirs"  so  as  to  ascertain  the  grantor's  intention.    (P.  56.) 

2.  Same. 

Where  such  words  appear  from  the  instrument  to  be  used  to  designate  "children/" 
the  estate  conferred  on  her  will  be  limited  to  her  life,  with  remainder  in  fee  to  the 
children  pointed  out.    (P.  56.) 

3.  Same. 

A  father,  in  consideration  of  love  for  his  daughter  S.  and  her  four  named  children,, 
conveyed  to  her  and  her  bodily  heirs  a  tract  of  land  as  her  share  of  the  estate,  "not 
to  be  traded  or  sold,  but  the  produce  of  the  same  are  to  go  to  the  support  of  the 
said  S.  and  her  family  during  her  natural  life,  and  at  her  death  to  be  equally  and 
impartially  divided  between  her  bodily  heirs,"  with  habendum  to  said  S.  and  her 
bodily  heirs  forever.  Held,  that  the  intention  to  use  the  words  "bodily  heirs,"  not 
technically,  but  in  the  sense  of  "children"  was  manifested  by  the  instrument,  and 
that  S.  took  an  estate  for  life  only,  with  remainder  in  fee  to  her  children  after  her 
death.    (Pp.  54-56.) 

4.  Bestraint  of  Alienation — ^Married  Woman. 

An  estate  for  life  may  be  vested  in  a  married  woman  with  a  provision  in  restraint 
of  alienation;  and  where,  in  violation  of  such  restriction,  she  conveyed  lands  granted 
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her  for  life  in  trust  for  the  mipport  of  herself  and  children,  with  remainder  to  them 
upon  her  death,  the  children  could  recover  the  land  from  her  grantee  and  restore  it 
to  the  trustee.    (P.  57.) 

Ebror  to  the  Court  of  Civil  Appeals  for  the  Third  District,  in  an 
appeal  from  Milam  County. 

J.  M.  Simonton  as  next  friend  of  Willis,  David,  Curry,  and  Prince 
Simonton,  minors,  sued  White  in  trespass  to  try  title.  Defendant  had 
judgment,  which  was  aflBrmed  on  appeal,  and  Simonton  obtained  writ  of 
error.  The  Court  of  Civil  Appeals,  after  stating  the  case,  held  (Key,  J.) : 

"Without  saying  that  the  court  was  wrong  in  the  first  conclusion 
of  law,  we  concur  in  the  second,  and  conclude  that  the  judgment  for 
the  defendant  is  correct,  and  it  will  be  aflBrmed. 

^TThe  contention  of  appellant  that  by  transferring  the  land  Mrs.  Si- 
monton has  terminated  the  life  estate  vested  in  her,  is  not  regarded  as 
tenable.  It  is  true,  the  deed  directs  or  stipulates  that  the  property  is 
not  to  be  traded  or  sold,  and  that  the  proceeds  of  the  same  are  to  be 
used  for  the  support  of  Mrs.  Simonton  and  her  family  during  her  nat- 
ural life,  but  the  estate  conveyed  to  her,  and  the  title  vested  in  her, 
are  not  contingent  upon  occupancy  and  use  by  her,  nor  upon  the  fact 
that  she  should  retain  the  title  conveyed  to  her.  In  this  respect  the 
case  is  different  from  Lariverre  v.  Rains  (Michigan),  70  Northwestern 
Reporter,  583,  cited  by  appellant's  counsel.  In  that  case  one  of  the 
parties,  in  whom  a  life  estate  was  vested,  was  dead  at  the  time  the  suit 
was  brought,  and  the  others,  who  took  a  less  estate  under  the  written 
instrument  than  a  fee  simple,  held  the  same  upon  the  contingency  of  use 
and  occupancy,  as  well  as  nonconveyance  of  the  property;  and,  as  they 
had  not  only  attempted  to  sell  their  interest,  but  had  also  ceased  to  oc- 
cupy and  use  the  property,  it  was  properly  held  that  the  estates  vested 
in  them  had  terminated.'^ 

Monia  J,  Moore  and  L,  C.  McBride,  for  plaintiff  in  error. — Ordinarily 
a  deed  to  Ava  Anna  Simonton  and  *Tier  bodily  heirs"  would  be  within 
the  rule  in  Shelley's  case,  and  would  vest  the  fee  simple  title  in  Ava 
Anna  Simonton;  but  where  it  is  apparent  from  the  deed  that  the  words 
*T)odily  heirs"  are  employed  by  the  grantor  in  the  deed,  not  in  their 
technical  sense  to  designate  a  class  or  denomination  of  persons  to  take 
in  succession  from  generation  to  generation,  but  as  designating  certain 
"children"  named  in  the  deed  (in  this  case  the  plaintiffs),  the  deed  is  not 
within  the  rule  in  Shelley's  case,  and  the  said  Ava  Anna  Simonton  would 
not  take  the  fee  simple  title. 

The  inquiry  whether  the  words  'T)odily  heirs"  should  be  construed  to 
mean  technically  "heirs,"  is  totally  distinct  from  the  inquiry  whether 
the  deed  is  within  the  rule  in  Shelley's  case.  The  first  inquiry  is  purely 
one  of  interpretation  and  has  nothing  to  do  with  the  rule  itself.  If  it 
is  determined  in  the  affirmative,  then  the  further  question  arises  as  to 
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whether  or  not  the  rule  applies.  If  determined  in  the  negative,  no 
question  of  the  application  of  the  rule  can  possibly  arise. 

The  application  of  the  rule  in  Shelley's  case  is  forbidden  where  the 
precedent  estate  is  to  Ava  Anna  Simonton  and  her  family  (by  "family*' 
we  contend  is  meant  the  children,  these  appellants,  as  will  appear  later 
on  in  this  brief),  and  the  subsequent  estate  is  to  the  bodily  heirs  of  Ava 
Anna  Simonton,  for  in  order  for  the  rule  in  Shelley's  case  to  have  ap- 
plication, the  subsequent  estate  must  have  been  to  the  heirs  of  the  same 
person  (Ava  Anna  Simonton)  to  whom  the  precedent  estate  is  given. 
Hancock  v.  Butler,  21  Texas,  804;  Wikle  v.  McGraw,  8  So.  Rep.,  341; 
(see  especially  this  case  as  showing  conclusively  that  the  words  *T)odily 
heirs''  are  here  used  to  denote  the  four  children  named  in  the  deed); 
Shaw  V.  Robinson,  20  S.  E.  Rep.,  161 ;  20  Am.  and  Eng.  Enc.  of  Law, 
865;  22  Am.  and  Eng.  Enc.  of  Law,  p.  512,  and  cases  appearing  in  notes; 
22  Am.  and  Eng.  Enc.  of  Law,  501,  505;  2  Washb.  Real  Prop.,  book  2, 
chap.  4,  3,  par.  8;  Porter  v.  Doby,  2  Rich.  Eq.,  49. 

The  court  erred  in  holding  that,  if  the  deed  from  W.  J.  Gentry,  of 
date  September  2,  1892,  did  not,  by  reason  of  the  application  of  the  rule 
in  Shelley's  case,  convey  the  fee  simple  to  Ava  Anna  Simonton,  never- 
theless it  did  have  the  effect  to  vest  an  estate  in  Ava  Anna  Simonton 
alone,  during  the  term  of  her  natural  life,  and  that  under  said  deed 
plaintiffs  took  no  title  to  the  land  during  the  lifetime  of  their  mother, 
said  Ava  Anna  Simonton,  and  in  holding  that  she,  Ava  Anna  Simonton, 
being  still  alive,  this  suit  is  prematurely  brought,  and  plaintiffs  can 
maintain  no  suit  until  the  death  of  their  said  mother.  This  is  error, 
because  said  deed  did  not  have  such  effect,  but  had  the  effect  and 
operated  to  make  Ava  Anna  Simonton  and  the  plaintiffs  (her  four  chil- 
dren named  in  said  deed)  tenants  in  common  in  the  land  during  the  life- 
time of  said  Ava  Anna  Simonton,  and  at  her  death  to  divide  the  land 
equally  between  the  four  plaintiffs. 

If  the  effect  of  the  deed  was  to  make  the  children  remaindermen,  de- 
pending upon  a  life  estate  in  the  mother,  a  violation  by  her  of  the  re- 
straint against  selling  would  entitle  the  remaindermen  to  a  present  re- 
covery of  the  property,  notwithstanding  the  mother  is  still  alive.  La- 
riverre  v.  Rains  (Mich.),  70  N.  W.  Rep.,  583. 

That  the  deed  before  us  is  not  within  the  rule  in  Shelley's  case  is 
quite  clear,  and  the  lower  court  was  in  error  in  holding  that  it  was.  It 
is  not  within  the  rule,  because  the  words  **bodily  heirs"  as  employed  in 
the  deed  are  used  to  denote  these  appellants — Ava  Anna  Simonton's 
four  children,  expressly  named  in  the  deed.  For  in  order  for  the  words 
"bodily  heirs"  to  bring  the  deed  within  the  rule  they  must  have  been 
used  to  denote  technically  "heirs,"  and  not  to  designate  certain  individ- 
uals. If  the  deed  indicates  that  such  words  were  used  in  the  latter 
^ense,  the  rule  does  not  apply,  or  as  stated  more  strongly  in  22  American 
and  English  Encyclopedia  of  Law,  page  501,  "no  question  of  the  appli- 
cation of  the  rule  can  possibly  arise."  This  is  the  law,  and  we  find  no 
authority  to  the  contrary.    The  two  Texas  cases  (Hancock  v.  Butler, 
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21  Texas,  804,  and  Brown  v.  Bryant,  44  Southwestern  Reporter,  399), 
which  were  the  cases  upon  which  the  lower  court  acted  as  holding  the 
contrary,  emphatically  and  expressly  uphold  appellants'  contention. 
The  last  mentioned  case  says:  "Since  the  rule  in  Shelley's  case  is  one  of 
law,  and  not  construction  or  intention,  evidence  of  the  expressed  inten- 
tion of  the  testator  to  devise  only  a  life  estate  to  his  wife  and  children, 
with  remainder  to  their  heirs,  is  inadmissible." 

A  further  reason  why  the  deed  before  us  is  not  within  the  rule  in  Shel- 
ley's case,  is  that  while  the  precedent  estate  for  the  life  of  Ava  Anna 
Simonton  is  given  to  her  and  her  family  (meaning  the  children),  the 
remainder  is  not  to  the  heirs  of  the  same  persons  to  whom  the  life  estate 
is  given,  but  only  to  the  heirs  of  Ava  Anna  Simonton.  Shaw  v  .Robin- 
son, 20  S.  E.  Rep.,  161. 

And  lastly,  the  application  of  the  rule  is  forbidden  by  the  provision 
in  the  deed  that  upon  the  mother's  death  the  land  "shall  be  equally  and 
impartially  divided  between  her  bodily  heirs."  The  weight  of  authority 
is  that  the  rule  is  defeated  by  the  use  of  this  language.  1  Dembitz, 
Land  Titles,  sec.  21,  p.  148. 

Field  &  Taylor  and  Henderson,  Streetman  &  Freeman,  for  defendant 
in  error. — The  deed  from  W.  J.  Gentry  to  Ava  Anna  Simonton  is  within 
the  rule  in  Shelley's  case,  and  conveyed  the  fee  simple  title  to  said  Ava 
Anna  Simonton,  and  said  title  passed  by  the  deeds  of  said  Ava  Anna 
Simonton  and  her  husband  to  A.  White,  the  defendant  in  error. 

There  is  no  principle  more  firmly  settled  than  that  the  rule  in  Shel- 
ley's case  will  override  even  the  plainly  expressed  intention  of  the  gran- 
tor.   Allen  V.  Craft,  109  Ind.,  476;  58  Am.  Rep.,  425. 

The  rule  in  Shelley's  case  is  a  rule  of  property  and  of  public  policy, 
not  of  intention  merely  or  conatruction.  Polk  v.  Faris,  30  Am.  Dec, 
400.  If  the  intention  is  ascertained  that  the  heirs  are  to  take  qua 
heirs,  they  must  take  by  descent,  and  the  inheritance  vests  in  the  an- 
cestor. It  (the  rule  in  Shelley's  case)  declares  inexorably  that  where  the 
ancestor  takes  a  preceding  freehold  by  the  same  instrument,  a  remainder 
shall  not  be  limited  to  the  heirs  qua  heirs,  as  purchasers.  It  is  not  com- 
petent for  the  testator  to  prevent  this  legal  conveyance  by  any  declara- 
tion, no  matter  how  plain,  of  a  contrary  intention.  Doebler's  Appeal, 
64  Pa.  St.,  9;  Hancock  v.  Butler,  21  Texas,  804. 

There  are  three  words  most  fequently  employed  in  such  cases.  They 
are  "children,"  "issue,"  "heirs."  And  they  have  so  often  been  consid- 
ered that  the  courts  have  fixed  and  firmly  established  the  rules  by  which 
we  are  to  interpret  them.  "Children"  is  primarily  a  word  of  purchase. 
To  this  rule  there  is  no  exception  in  case  of  deeds.  58  Pa.,  412;  91  Pa. 
St.,  30.  But  in  a  will  it  may  be  construed  a  word  of  limitation;  equiva- 
lent to  "issue,"  '*heirs,"  or  "heirs  of  the  body,"  where  there  is  a  clear  in- 
tent to  so  use  it — to  be  gathered  from  the  words  of  the  testator  himself. 
"Conjectures,  doubt,  and  even  equilibrium  of  apparent  intention  are  not 
sufficient.    The  intention  must  be  rendered  clear  by  the  words  of  the 
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testator.  Guthrie's  App.,  37  Pa.  St.,  9;  In  re  Sanders,  4  Paige  (N.  Y.), 
293;  Wild's  ease,  6  Co.,  17.  Issue  occupies  a  middle  ground  between 
children  and  heirs,  and  is  construed  according  to  the  circumstances  of 
the  case  as  a  word  of  purchase  or  of  limitation.  The  words  *issue  of  his 
body'  are  more  flexible  than  the  words  Tieirs  of  the  body,'  and  courts 
more  readily  interpret  the  former  as  a  synonym  of  ^children'  and  a 
mere  descriptio  personarum  than  the  latter."  1  Prest.  Est.,  79,  quoted 
in  Daniel  v.  Whartenby,  17  Wall.,  639.  'Tleirs,"  or  'Tieirs  of  the  body," 
are  the  appropriate  and  peculiar  words  of  limitation.  They  occupy  the 
opposite  extreme  from  "children,"  and  just  as  the  clearest  proof  is  re- 
quired before  "children"  will  be  construed  as  words  of  limitation,  so 
when  'Tieirs"  is  used  they  will  be  taken  in  their  ordinary  sense  as  mean- 
ing a  class  of  persons  to  take  by  inheritance  in  succession  from  genera- 
tion to  generation,  unless  it  is  perfectly  clear  that  they  are  used  to 
denote  some  other  particular  persons.  Kent  says:  "AU  the  modem 
cases  contain  one  uniform  language,  and  declare  that  the  words  Tieirs 
of  the  body,'  whether  in  deeds  or  wills,  are  construed  as  words  of  lim- 
itation, unless  it  clearly  and  unequivocally  appears  that  they  were  used 
to  designate  certain  individuals,  answering  the  description  of  heirs  at  the 
death  of  the  party."  2  Kent's  Com.,  229.  To  same  effect  see  Doe  v. 
Colyear,  11  East.,  548;  Jessen  v.  Doe,  2  Bligh,  2;  Doe  v.  Harvey,  4  B. 
&  C,  610;  10  E.  C.  L.,  420. 

In  Bender  v.  Fleurie,  2  Grant  Cases  (Pa.),  345,  the  court  said:  *^o 
court  in  this  State  or  in  England  has  ever  treated  the  phrase  Tieirs  of  her 
body'  as  words  of  purchase  when  they  are  used  with  reference  to  the 
issue  of  a  devisee  to  whom  a  life  estate  is  given.  They  are  words  of  limi- 
tation." 

BROWN,  Associate  Justice. — The  land  in  controversy  was  the  com- 
munity property  of  W.  J.  Gentry  and  his  wife,  who  died  previous  to  the 
transactions  hereafter  named;  her  husband  and  their  three  daughters,. 
Ava  Anna  (now  Mrs.  Simonton),  L.  Zerza,  and  Luddie  Gentry  survived. 
W.  J.  Gentry  made  and  delivered  to  Mrs.  Ava  Anna  Simonton  the  fol- 
lowing deed: 

"rA«  State  of  Texas,  County  of  Milam. — Know  all  men  by  these  pres- 
ents that  I,  W.  J.  Gentry,  of  the  county  of  Milam  and  State  aforesaid, 
for  and  in  consideration  of  the  love  and  affection  and  duty  as  a  father 
towards  my  daughter,  Ava  Anna  Simonton,  her  children,  Willis,  David, 
Curry,  and  Prince,  have  granted  as  a  gift  and  conveyed  by  these  presents 
do  grant,  give  and  convey  unto  the  said  Ava  Anna  Simonton  and  her 
bodily  heirs  of  the  county  of  Milam  and  State  of  Texas,  all  that  certain 
tract  or  parcel  of  land  lying  and  being  situated  in  the  county  of  Milam 
and  being  a  part  of  the  Reuben  Fisher  league.  [The  field  notes  are 
omitted.]  Now  the  above  described  land  and  premises,  together  with 
other  valuable  stock  and  property  heretofore  given,  granted,  released 
unto  my  daughter,  the  said  Ava  Anna  Simonton,  constitute  fully  her 
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pro  rata  share  of  my  estate,  real  and  personal.  Now  the  above  men- 
tioned land  and  property  hereby  conveyed  is  not  to  be  traded  or  sold, 
but  the  produce  of  the  same  are  to  go  to  the  support  of  the  said  Ava 
Anna  Simonton  and  her  family  during  her  natural  life,  and  at  her  death 
to  be  equally  and  impartially  divided  between  her  bodily  heirs. 

"To  have  and  to  hold  the  above  described  premises,  together  with  all 
and  singular  the  rights  and  appurtenances  thereunto  in  anywise  be- 
longing unto  the  said  Ava  Anna  Simonton,  her  bodily  heirs  forever. 
And  I  do  hereby  bind  my  heirs,  executors  and  administrators  to  warrant 
and  forever  defend  all  and  singular  the  said  premises  unto  the  said  Ava 
Anna  Simonton  her  bodily  heirs  against  every  person  whomsoever  law- 
fully claiming  or  to  claim  the  same  or  any  part  thereof. 

"Witness  my  hand,  Baileyville,  Texas,  2nd  day  of  September,  A.  D., 
1892. 

"W.  J.  Gentry.*' 

Ava  Anna  Simonton  was,  at  the  time  the  deed  was  made,  the  wife  of 
J.  M.  Simonton,  who  is  still  living,  and  the  mother  of  Willis,  David, 
Curry,  and  Prince  Simonton,  all  of  whom  are  still  living  and  minors. 
Since  the  making  of  the  deed,  other  children  have  been  bom  to  Mr,  and 
Mrs.  Simonton.  J.  M.  Simonton  and  the  four  children  named  lived 
with  Mrs.  Ava  Anna  Simonton  at  the  time,  and  they  all  continue  to  live 
together. 

Ava  Anna  Simonton  and  her  husband,  for  a  valuable  consideration, 
executed  at  different  times  two  deeds  to  J.  H.  Drennan,  by  which  she 
conveyed  to  him  seventy-five  acres  of  the  land  described  in  the  above 
deed,  which  was  duly  recorded.  At  a  subsequent  date,  Ava  Anna  Si- 
monton and  her  husband,  by  general  warranty  deed,  conveyed  125  acres 
of  the  land  in  controversy  to  White,  and  the  deed  was  properly  authenti- 
cated and  duly  recorded  in  Milam  County.  J.  H.  Drennan,  for  a  val- 
uable consideration  paid,  by  warranty  deed  conveyed  the  seventy-five 
acres  of  land  to  White.  White  purchased  the  land  and  paid  a  valuable 
consideration  without  notice  except  that  given  by  the  terms  of  the  deed 
from  Gentry  to  Mrs.  Simonton,  and  has  had  exclusive  possession  of  it 
since  January  1,  1895,  renting  it  out,  collecting  the  rent,  and  appro- 
priating it  to  his  own  use  and  benefit.  The  reasonable  rental  value  of 
the  land  was  $900  per  annum  during  the  time  that  he  has  had  possession 
of  it.  W.  J.  Gentry  settled  with  the  other  daughters  for  their  interest 
in  the  land  in  controversy  at  the  time  he  conveyed  it  to  Mrs.  Simonton. 

J.  M.  Simonton,  as  next  friend  of  the  minors,  Willis,  David,  Curry, 
and  Prince  Simonton,  sued  in  the  District  Court  of  Milam  County  to 
recover  the  land  from  A.  White.  The  case  was  tried  before  the  district 
judge  without  a  jury,  who  gave  judgment  for  the  defendant,  which 
judgment  was  affirmed  by  the  Court  of  Civil  Appeals. 

The  trial  court  held,  (1)  that  under  the  deed  from  Gentry  to  Mrs. 
Simonton  a  fee  simple  title  vested  in  the  latter  and  passed  to  White; 
(2)  if  not,  then  a  life  estate  vested  in  Mrs.  Simonton  which  passed  to 
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White,  and  she  being  alive,  plaintiffs  could  not  recover.  If  either  propo- 
sition be  correct,  the  judgment  must  be  affirmed. 

Under  the  rule  in  Shelley's  case,  the  words  "give  and  convey  unto  the 
said  Ava  Anna  Simonton  and  her  bodily  heirs,"  if  not  qualified,  would 
vest  in  Mrs.  Simonton  an  estate  in  fee  simple,  not  because  the  grantor 
intended  to  convey  to  her  such  estate,  but  because  the  law  gives  to  the 
language  that  effect.  Taylor  v.  Cleary,  29  Gratt.,  451.  However,  that 
rule  does  not  preclude  a  construction  of  the  words  "bodily  heirs"  so  as 
to  ascertain  the  grantor's  intention,  but  the  well  established  doctrine  is, 
if  it  appears  from  the  instrument  that  Gentry  used  the  words  "bodily 
heirs"  to  designate  children  of  Mrs.  Simonton,  eflfect  will  be  given  to 
that  intention  and  the  estate  conferred  upon  her  will  be  limited  to  her 
life  with  remainder  in  fee  to  the  children  thus  pointed  out.  Doe  v. 
Laming,  2  Burroughs,  1100;  Taylor  v.  Cleary,  29  Gratt.,  448;  May  v. 
Eitchie,  65  Ala.,  C02. 

The  consideration  expressed  in  the  deed  from  Gentry  to  Mrs.  Simon- 
ton is  the  affection  of  the  grantor  for  his  daughter  and  her  four  chil- 
dren, naming  them,  and  the  duty  wfiich  he  owed  to  them.  If  Gentry 
used  the  words  "bodily  heirs"  in  their  technical  sense,  the  children 
would  be  excluded  from  the  benefits  of  this  conveyance,  although  they 
are  embraced  in  the  consideration  expressed.  The  purpose  to  be  ac- 
complished by  the  conveyance  is  declared  in  the  following  language: 
"Now  the  above  mentioned  land  and  property  hereby  conveyed  is  not 
to  be  traded  or  sold,  but  the  produce  of  the  same  are  to  go  to  the  sup- 
port of  the  said  Ava  Anna  Simonton  and  her  family  during  her  natural 
life,  and,  at  her  death,  to  be  equally  and  impartially  divided  between 
her  bodily  heirs."  If  **bodily  heirs"  means  the  heirs  of  Mrs.  Simonton 
in  an  indefinite  line  of  succession,  the  provision  quoted  is  void;  the  de- 
clared consideration  is  without  meaning,  and  the  clause  forbidding 
alienation  becomes  inoperative.  Governed  by  the  rule  in  Shelley's  case, 
the  requirement  that  the  produce  of  the  property  should  be  applied  to 
the  support  of  the  daughter  and  her  children  amounts  to  a  false  pretense, 
and  the  direction  that,  after  Mrs.  Simonton's  death,  the  property  should 
be  equally  divided  between  her  bodily  heirs,  is  imposible  of  execution  and 
absurd.  If,  however,  the  words  'T}odily  heirs"  as  used  in  the  deed  be 
construed  to  mean  the  four  children  named  or  to  include  with  them  those 
subsequently  born,  the  consideration  expressed  and  the  declared  purposes 
harmonize,  the  prohibitory  clause  is  not  only  valid,  but  necessary  for 
the  preservation  of  the  trust  created,  and  the  provision  for  common 
support  responds  to  the  declared  paternal  affection  and  duty.  Under 
this  construction,  impartial  distribution  of  the  property  at  the  termi- 
nation of  the  life  estate  is  both  possible  and  just.  The  rule  in  Shelley's 
case,  if  applied  to  this  instrument,  destroys  all  of  the  benefits  which 
were  intended  to  be  conferred  upon  the  children  and  renders  the  instru- 
ment incongruous  and  contradictory  in  all  of  its  parts,  while  the  enforce- 
ment of  the  well  defined  intention  of  the  grantor  harmonizes  every  pro- 
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vision  of  the  deed.    We  conclude  that  Mrs.  Simonton  took  an  estate 
for  life  only  with  remainder  in  fee  to  her  children  after  her  death. 

It  is  claimed^  however,  if  Mrs.  Simonton  did  not  take  the  estate  in 
fee  simple,  she  had  a  life  estate  in  the  land  which  passed  by  her  deeds 
and  mesne  conveyances  to  White.  It  is  established  in  this  State  that  an 
estate  for  life  may  be  vested  in  a  married  woman  with  a  provision  in 
restraint  of  alienation.  Wallace  v.  Campbell,  53  Texas,  229;  Monday 
V.  Vance,  92  Texas,  428.  In  the  case  last  cited.  Chief  Justice  Gaines 
examined  this  question  with  care,  and,  after  stating  the  contrary  rule 
which  prevails  in  England,  said :  "A  different  rule  prevails  in  some  of 
the  courts  of  this  country  and  notably  in  our  own  State  (citing  Wallace 
V.  Campbell,  supra),  but  all  the  authorities  recognize  an  exception  in 
favor  of  married  women;  and  it  is  universally  held  that  a  conveyance 
may  be  made  in  trust  for  their  benefit  with  the  restriction  upon  their 
power  of  alienation."  In  that  case,  there  were  no  words  of  prohibition, 
but  the  trust  was  of  such  a  character  as  rendered  the  estate  inalienable. 
In  this  case,  the  deed  expressly  prohibits  alienation  and  creates  in  Mrs. 
Simonton  a  trust  for  the  support  of  herself  and  children  which  is  in- 
consistent with  the  power  to  sell  the  property.  "The  very  purpose  of 
the  deed  in  question  was  to  provide  a  permanent  support  for  the  wife 
and  children  and  the  means  of  educating  the  latter.  To  permit  an 
alienation  of  the  interest  of  the  beneficiaries  is  destructive  of  the  trust 
and  incompatible  with  its  purposes."    Monday  v.  Vance,  supra. 

The  conveyances  made  by  Mrs.  Simonton  were  in  direct  violation  of 
the  terms  of  the  deed  under  which  she  held  the  estate  in  trust,  and  all 
purchasers  claiming  under  her  had  notice  of  the  want  of  power  on  her 
part  to  pass  any  title  to  the  property. 

The  children  bom  of  Mrs.  Simonton  since  the  making  of  the  deed 
are  not  parties  to  this  suit,  and  there  is  no  question  raised  as  between 
them  and  those  named  in  the  instrument.  The  plaintiffs  are  benefi- 
ciaries in  the  deed;  they  are  tenants  in  common  with  the  other  children, 
if  the  latter  have  a  right  in  the  land,  and  therefore  are  entitled  to  re- 
cover and  restore  the  property  to  the  trustee  for  its  execution. 

It  may  be  necessary  to  adjust  equities  between  the  plaintiffs  and  the 
defendant,  and  we  will  not  undertake  to  dispose  of  the  case  in  this  court, 
but  the  judgments  of  the  District  Court  and  Court  of  Civil  Appeals  will 
be  reversed  and  this  cause  remanded  for  further  trial. 

Reversed  and  remanded. 
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Ed.  Banks  et  al.  v.  Henry  House. 

No.  814.    Decided  October  30,  1899. 

Answer— Admission  of  Liability— Attorney's  Fees. 

A  petition  seeking  recovery  upon  two  notes  secured  by  vendor's  lien  and  providing 
for  reasonable  attorney's  fees,  which  alleged  10  per  cent  to  be  a  reasonable  fee,  was 
answered  by  admission  of  the  justness  of  the  notes  and  acknowledgment  of  judgment 
thereon;  such  answer  presented  no  issue  as  to  the  fee  or  its  amount  and  no  finding 
of  the  jury  with  reference  thereto  was  necessary.    (P.  61.) 

Error  to  the  Court  of  CivU  Appeals  for  the  Fourth  District,  in  an  ap- 
peal from  Harris  County. 

House  brought  suit  against  Banks  and  wife,  and  the  latter  appealed 
from  a  judgment  for  plaintiff,  and  on  its  aflBrmance  by  the  Court  of  Civil 
Appeals  obtained  a  writ  of  error. 

Love  &  McCordy  for  plaintiflEs  in  error. — The  ppinion  of  the  Court  of 
Civil  Appeals  shows  upon  its  face  that  the  improvements  were  not  made 
in  pursuance  of  the  written  contract  sued  upon,  or  in  compliance  with 
its  terms,  but  that  they  were  made  in  accordance  with  another  and  a  dif- 
ferent contract,  which  is  not  alleged  or  relied  upon  by  the  defendants 
in  error  in  this  cause. 

The  Court  of  Civil  Appeals  erred  to  the  prejudice  of  the  plaintiffs  in 
error  in  overruling  the  plaintiffs  in  error^s  assignments  which  complain 
of  the  admission  in  evidence  by  the  court  below  of  testimony  as  to  the 
reasonable  value  of  the  materials  and  labor  furnished  by  the  contractor, 
E.  C.  Dick,  to  plaintiffs  in  error.  The  general  demurrer  and  the  general 
denial,  the  one  questioning  the  sufficiency  of  the  facts  pleaded  by  the 
plaintiff,  and  the  other  denying  their  existence  and  demanding  proof 
thereof,  will  not  be  qualified  or  destroyed  by  a  subsequent  special  plea 
asserting  the  fact,  that,  if  such  improvements  as  are  described  in  the 
plaintiff's  pleadings  were  ever  made,  they  were  not  made  in  accord- 
ance with  the  contract  as  alleged  by  the  plaintiff,  but  under  another 
contract  which  he  does  not  plead  and  upon  which  he  does  not  seek  to  re- 
cover, and  can  not  be  taken  as  a  basis  for  the  plaintiff  to  make  his  case 
against  the  general  demurrer  and  general  denial.  If  such  were  the  law, 
it  would  indeed  be  a  dangerous  thing  for  the  defendant  to  make  any 
special  pleas  whatever,  except  such  as  are  entirely  consistent  with  the 
general  denial  and  with  all  other  defenses  set  up.  Rev.  Stats.,  art.  1262; 
Sayles'  Texas  Pleadings,  sec.  418;  Fowler  v.  Davenport,  21  Texas,  627; 
Printing  Co.  v.  Copeland,  G4  Texas,  354;  Gammage  v.  Alexander,  14 
Texas,  414;  Duncan  v.  Magette,  25  Texas,  245;  Smith  v.  Sublett,  28 
Texas,  163;  Thatcher  v.  Mills,  11  Texas,  692;  Hillebrant  v.  Booth,  7 
Texas,  499;  Railway  v.  Whitley,  77  Texas,  126;  Welden  v.  Meat  Com- 
pany, 65  Texas,  487;  Ayres  v.  Duprey,  27  Texas,  604;  Koenigheim  v. 
Miles,  67  Texas,  116;  Fuller  v.  O'Xeil,  69  Texas,  352;  Sayers  v.  Mort- 
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gage  Co.,  78  Texas,  246;  Hoodless  v.  Winter,  80  Texas,  641;  Guess  v. 
Lubbock,  5  Texas,  535;  Minis  v.  Mitchell,  1  Texas,  443;  Tisdale  t. 
Mitchell,  12  Texas,  68;  Willis  v.  Hudson,  63  Texas,  678;  Altgelt  v.  Emi- 
lienburg,  64  Texas,  150. 

The  Court  of  Civil  Appeals  erred  in  overruling  the  assignments  of  er- 
ror which  complain  of  that  portion  of  the  charge  of  the  trial  court  by 
which  the  jury  were  instructed  to  find  for  the  defendant  in  error  for  the 
reasonable  market  value  of  the  work  done  or  material  furnished  to  the 
appellee  under  the  contract  sued  upon.  Boating  Assn.  v.  Steamship  Co., 
80  Texas,  375. 

The  uncontradicted  evidence  shows  that  the  improvements  which  were 
made  upon  the  property  in  controversy  were  not  made  in  pursuance  of 
the  written  contract,  but  were  made  in  accordance  with  a  verbal  agree- 
ment, and  that  said  improvements  were  constructed  upon  the  homestead 
of  plaintiflEs  in  error. 

The  uncontradicted  evidence  showed  that  the  written  contract  in 
evidence  was  not  the  real  agreement  between  the  parties  to  it,  and  that 
it  was  never  executed  or  intended  as  a  contract  by  which  the  improve- 
ments in  controversy  were  to  be  constructed,  and  therefore  the  appellee 
could  not  recover  on  the  written  contract,  and  as  he  had  no  pleading  to 
support  a  recovery  for  a  quantum  meruit  he  could  not  recover.  If  the 
contract  in  evidence  was  executed  for  the  purpose  of  obtaining  a  loan, 
and  after  being  so  executed  was  delivered  to  one  Johnson,  to  be  by  him 
used  for  that  purpose,  and  for  no  other  purpose,  then  the  subsequent 
assignment  of  the  same  to  the  appellee  would  not  pass  the  title,  and  ap- 
pellee could  not  recover. 

The  verdict  of  the  jury  was  contrary  to  and  unsupported  by  the  evi- 
dence, in  that  there  was  no  evidence  that  the  contract  sued  upon  was 
ever  executed  for  any  other  purpose  except  for  being  used  to  obtain  the 
loan. 

The  Court  of  Civil  Appeals  erred  in  refusing  to  sustain  as  well  taken 
appellant^s  assignments  of  error  whicb  complain  of  the  charge  of  the 
court  whereby  the  jury  was  instructed  to  find  in  favor  of  the  appellee 
for  attorneys'  fees,  and  which  complain  of  the  verdict  of  the  jury  as 
contrary  to  the  evidence  in  that  the  verdict  found  for  attorneys'  fees 
in  favor  of  appellee,  when  there  was  no  evidence  as  to  the  value  of  such 
attorneys'  fees  upon  which  to  base  such  verdict,  because  the  note  sued  on 
provided  for  reasonable  attorneys'  fees  in  case  of  default  in  payment 
of  the  note,  and  there  was  no  evidence  as  to  what  amount  was  reasonable, 
and  therefore  said  charge  was  unauthorized,  and  said  contract  unsup- 
ported by  any  evidence  whatever.  Green  v.  Hill,  4  Texas,  468 ;  Railway 
V.  Lee,  69  Texas,  557;  Darden  v.  Mathews,  22  Texas,  320. 

The  verdict  of  the  jury  is  insufiicient  to  support  the  judgment  entered, 
because  the  jury  by  their  verdict  found  in  favor  of  the  plaintiff  for  at- 
torneys' fees  on  the  note  sued  on,  without  any  finding  as  to  the  amount 
thereof,  which  fact  rendered-  the  same  too  uncertain  to  furnish  a  basis 
for  a  judgment. 
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Under  the  Constitution  and  laws  of  this  State  no  lien  can  be  fixed 
upon  a  homestead  for  improvements  made  thereon,  unless  the  contract 
in  accordance  with  which  such  improvements  is  made  is  reduced  to 
writing  and  separately  acknowledged  by  the  wife.  And  the  improve- 
ments for  which  the  lien  in  this  case  is  attempted  to  be  foreclosed,  were 
made  upon  the  homestead  of  the  plaintiffs  in  error  in  accordance  with  a 
verbal  agreement  entirely  diflEerent  from  the  terms  of  the  written  con- 
tract. 

All  the  witnesses  who  testified  on  the  subject  stated  that  the  improve- 
ments provided  for  in  the  contract  were  not  constructed  or  finished, 
but  that  there  were  changes  made  and  the  character  of  the  improve- 
ments was  modified  by  subsequent  verbal  agreements.  Paschall  v.  Loan 
Co.,  47  S.  W.  Eep.,  98. 

BROWN,  Associate  Justice. — ^Ed  Banks  and  his  wife,  Alice,  owned 
and  resided  upon  a  lot  in  the  city  of  Houston,  upon  which  there  were 
two  notes  outstanding,  respectively  for  $105  and  $110,  the  purchase 
money  of  the  lot,  and  each  note  provided  for  10  per  cent  interest  from 
maturity  and  10  per  cent  attorneys^  fees,  if  collected  by  law.  Both 
notes  belonged  to  House,  and  were  due  when  this  suit  was  filed. 

On  the  6th  day  of  January,  1897,  a  contract  was  entered  into  between 
Banks,  joined  by  his  wife,  and  R.  C.  Dick,  by  which  Dick  agreed  to 
place  upon  the  homestead  lot  certain  improvements  described  in  the 
contract,  for  which  Banks  and  wife  agreed  to  pay  the  sum  of  $700,  ex- 
pressly agreeing  that  there  should  be  a  mechanic's  lien  upon  the  property 
to  secure  that  sum.  The  contract  was  acknowledged  by  the  wife  and  re- 
corded as  required  by  law  to  create  the  lien  upon  the  homestead. 

When  the  contract  was  executed,  it  was  agreed  that  it  should  be  used 
to  get  money  to  pay  for  the  improvements  made  upon  the  homektead, 
and  that  Dick  should  receive  the  reasonable  value  of  the  material  fur- 
nished and  the  labor  performed  in  making  the  improvements  upon  the 
lot,  the  balance  of  the  money  which  might  be  borrowed  upon  the  con- 
tract to  be  turned  over  to  Banks.    No  money  was  borrowed  upon  it. 

R.  C.  Dick  transferred  the  contract  to  Henry  House,  the  owner  of  the 
vendor^s  lien  notes,  who  furnished  material  and  money  to  pay  for  labor 
in  making  the  improvements,  and  sued  to  foreclose  the  mechanic's  lien 
for  the  sum  of  $700.  The  petition  alleged  the  making  of  the  two  notes, 
that  they  were  for  the  purchase  money  of  the  land,  the  rate  of  interest, 
and  that  10  per  cent  was  a  reasonable  charge  for  the  attorneys*  fees 
provided  for  in  the  notes. 

Defendants  Ed  and  Alice  Banks  filed  general  demurrers  and  pleaded 
as  follows :  "And  for  further  answer  this  defendant  says  that  he  owes 
the  two  vendor's  lien  notes  described  in  plaintiffs  petition,  and  he 
hereby  acknowledges  the  justness  of  same,  together  with  all  interest 
thereon,  as  set  out  in  said  petition,  and  also  acknowledges  that  the  same 
are  a  good  and  subsisting  lien  upon  the  property  described  in  said  pe- 
tition, and  further  acknowledges  in  judgment  same  with  all  costs  herein 
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up  to  and  including  the  day  that  this  defendant  filed  his  original  peti- 
tion herein  as  a  lien  upon  said  property.  But  this  defendant  denies  all 
and  singular  the  allegations  in  said  petition  in  regard  to  the  contract 
set  forth  therein,  and  says  that  said  instrument  was  never  a  valid  con- 
tract between  the  parties  thereto,"  etc. 

The  defendants  denied  liability  upon  the  contract  sued  on  to  the 
amount  expressed  in  the  face  of  it,  and  alleged  that  Dick  was  only  to 
receive  the  reasonable  value  of  the  work  done  and  performed  by  him. 
The  answer  set  up  various  defenses  that  are  not  involved  in  the  ques- 
tions presented  here  and  therefore  not  necessary  to  be  mentioned. 

The  case  was  tried  before  a  jury,  and  the  court  charged  the  jury  as 
follows:  "There  being  no  controversy  between  the  parties  as  to  the 
vendor^s  lien  notes  sued  on,  you  will  find  for  the  plaintiff  for  the  full 
amount,  principal,  interest,  and  attorneys'  fees,  of  the  said  vendor's 
lien  notes  against  both  defendants  and  for  foreclosure  of  the  said  ven- 
dor's lien  notes  against  both  defendants  on  the  land  described  in  the 
plaintiff's  petition."  The  jury  returned  the  following  verdict:  "We, 
the  jury,  find  for  the  plaintiff  on  the  mechanic's  lien  and  materials 
furnished  in  the  the  sum  of  three  hundred  and  fifty  dollars,  and  for 
amount  of  the  vendor's  lien  notes,  with  interest  and  attorneys'  fees,  as 
provided  for  on  the  face  of  said  notes,  and  for  foreclosure  of  the  vendor's 
and  mechanic's  lien."  The  evidence  justified  the  verdict  and  judgment 
was  entered  in  accordance  therewith,  wlych  was  affirmed  by  the  Court 
of  Civil  Appeals. 

The  answers  of  the  defendants  contained  a  general  denial  which  was 
restricted  to  the  allegations  of  the  petition  based  upon  the  building 
contract,  and  there  was  no  denial  of  any  allegation  concerning  the  notes. 
The  admissions  of  liability  upon  the  notes  and  the  express  confession 
of  judgment  upon  them  must  be  held  to  mean  such  judgment  as  the 
court  could  pronounce  which  would  embrace  the  attorney's  fees  provided 
for  in  the  notes  and  set  up  in  the  petition,  because  a  judgment  that  did 
not  include  the  attorney's  fees  would  not  dispose  of  the  whole  matter. 
No  issue  as  to  the  vendor's  lien  notes  or  any  right  growing  out  of  them 
was  raised  by  the  pleadings,  and  the  court  might  have  entered  judgment 
without  submitting  to  the  jury  any  question  connected  with  them. 
There  was  no  error  to  the  plaintiff's  injury  in  submitting  the  question  of 
attorney's  fees  to  the  jury  nor  in  entering  judgment  therefor. 

It  is  unnecessary  for  us  to  discuss  the  other  questions  presented  in 
the  application;  they  were  properly  disposed  of  by  the  Court  of  Civil 
Appeals.  We  find  no  error,  and  it  is  ordered  that  the  judgments  of  the 
District  Court  and  Court  of  Civil  Appeals  be  affirmed. 

Affirmed. 
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St.  Loms  Southwestern  Railway  Company  v.   H.  A.  Chamblibs. 

No.  819.    Decided  November  2,  1899. 

Bailway— Killing  Stock— Damagefl^-Interest— Statute. 

The  damage  recoverable  for  stock  killed  by  a  railway,  under  Revised  Statutes^ 
article  4528,  is  its  value,  and  does  not  include  interest  thereon  from  date  of  de- 
struction. Railway  v.  Muldrow,  54  Texas,  233,  followed.  Railway  v.  Cocke,  04 
Texas,  151,  explained.    (P.  02.) 

Questions  certified  by  the  Court  of  Civil  Appeals  for  the  Fifth 
District,  in  an  appeal  from  Navarro  County. 

Frost,  Neblett  £  Blanding  and  S,  H.  West,  for  appellant. — ^In  suits 
against  railroad  companies  for  damages  to  stock  killed  or  injured,  the 
measure  of  damages  is  the  value  of  the  stock  killed  or  injured  without 
interest.  Rev.  Stats.  1895,  art.  4528;  Railway  v.  Muldrow,  54  Texas, 
233;  Baker  v.  Smelser,  88  Texas,  29;  Railway  v.  Cunningham,  4  Texas 
Civ.  App.,  262;  Railway  v.  Lanham,  1  Willson  C.  C,  sec.  252;  Railway  v. 
Dromgoole,  24  S.  W.  Rep.,  372. 

WILLIAMS,  Associate  Justice. — The  Court  of  Civil  Appeals  for 
the  Fifth  District  has  certified  for  decision  two  questions,  which  are  in 
substance,  (1)  whether  or  not  the  right  of  recovery  by  the  owner  of 
stock  killed  or  so  injured  as  to  totally  destroy  its  value,  as  defined  by 
article  4528,  Revised  Statutes  of  1895,  includes  the  right  to  interest  on 
the  value  of  such  stock  from  the  date  of  its  destruction  to  the  date  of 
trial ;  and,  if  so,  (2)  is  the  trial  court  authorized  to  peremptorily  instruct 
the  jury  to  allow  such  interest. 

1.  This  provision  of  the  statute  was  adopted  in  1860  (Paschars  Di- 
gest, 4926),  was  carried  into  the  revision  of  1879,  and  again  into  that  of 
1895.  In  1881,  in  the  case  of  Houston  &  Texas  Central  Railroad  Com- 
pany V.  Muldrow,  54  Texas,  233,  it  received  construction  by  this  court 
upon  the  point  now  raised,  and  it  was  held  that  the  measure  of  damages 
prescribed  by  the  language  of  the  statute  was  the  value  of  the  stock 
killed  or  injured,  and  that  this  excluded  interest  upon  such  value.  The 
Court  of  Appeals,  as  formerly  existing,  whose  jurisdiction  included  most 
of  the  appeals  in  cases  arising  under  this  law,  seems  to  have  enforced 
the  rule  thus  established.  Railway  v.  Lanham,  1  Willson,  252;  Railway 
v.  Carter,  18  S.  W.  Rep.,  196.  While  some  difference  of  opinion  has 
arisen  among  the  courts  of  civil  appeals  upon  the  question,  the  construc- 
tion given  in  Railway  v.  Muldrow  has  not  been  overruled  or  questioned 
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by  any  court  of  last  resort,  nor  has  the  Legislature,  since  that  construc- 
tion was  announced,  made  any  change  in  the  law.  While  we  would  have 
considerable  diflRculty,  if  the  question  were  now  presented  for  the  first 
time,  in  adopting  the  view  expressed  in  the  Muldrow  case,  yet,  in  view 
of  the  facts  just  stated,  we  do  not  feel  that  we  would  be  warranted  in 
overruling  that  decision,  based,  as  it  is,  upon  language  in  a  statute  as  to 
the  effect  of  which  minds  may  well  differ. 

No  good  reason  is  perceived  why  the  owner  of  stock  thus  destroyed 
should  not  have  the  same  right  that  owners  of  property  destroyed  or 
taken  by  the  wrongful  act  of  another  generally  have,  under  the  decisions 
of  this  court,  to  recover  not  only  its  value  but  damages  commensurate 
with  interest  for  the  detention  of  the  money.  But  as  the  statute  as  here- 
tofore construed  fixes  a  different  rule,  we  think  that  the  remedy  should 
come  from  the  Legislature. 

The  question  was  not  involved  in  Railway  v.  Cocke,  64  Texas,  151, 
and  that  decision  does  not  conflict,  so  far  as  the  report  shows,  with  the 
decision  in  Railway  v.  Muldrow. 

We  therefore  answer  that  interest  in  the  case  stated  is  not  recoverable. 
It  follows  that  the  trial  court  could  not  properly  instruct  the  jury  to  al- 
low interest. 


Inteknational  &  Great  Northern  Railroad  Company  v. 
W.  H.  Barton. 

No.  820.    Decided  November  2,  1899. 

Sailway— Killing  Stock— Damages— Interest— Statute. 

Interest  on  its  value  from  the  date  of  the  death  or  injury  of  the  animal  is  not 
recoverable  as  a  i>art  of  the  damages  for  stock  run  over  by  railway  trains,  under 
Revised  SUtutes,  article  4528.    (P.  63.) 

Question  certified  by  the  Court  of  Civil  Appeals  for  the  Fourth 
District,  in  an  appeal  from  Rusk  County. 

T.  B.  Buttery  for  appellant. — The  measure  of  damage  in  this  ease  is 
the  value  of  a  horse,  and  interest  can  not  be  recovered  until  after  rendi- 
tion of  judgment.  Sayles'  Ann.  Stats.,  art.  4528;  Railway  v.  Carter, 
18  S.  W.  Rep.,  196;  Railway  v.  Dromgoole,  24  S.  W.  Rep.,  372;  Railway 
V.  Muldrow,  54  Texas,  233;  Railway  v.  Downey,  28  S.  W.  Rep.,  109;  Rail- 
way V.  Cunningham,  23  S.  W.  Rep.,  332. 

N,  B.-  Morris,  for  appellee. 

WILLIAMS,  Associate  Justice. — The  Court  of  Civil  Appeals  for  the 
Fourth  District  has  certified  for  decision  this  question:  "Is  interest 
recoverable  as  a  part  of  the  damages   under  the  provisions  of  article 
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4528,  Bevised  Statutes  of  Texas,  from  the  date  of  the  death  or  injury  of 
an  animal,  or  is  the  measure  of  damages  the  value  of  the  animal  or 
amount  of  damages  without  interest  ?" 

We  answer  that  interest  is  not  recoverable.    (St.  Louis  Southwestern 
Railway  Company  v.  Chambliss,  this  day  decided.) 


Galveston,  Harrisburg  &  Sax  Antonio  Railway  Company 
V.  V.  F.  Zantzinger  et  al. 

No.  791.    Decided  November  6,  1899. 

1.  Master  and  Servant— Authority  to  Eject  Trespassers. 

When  one  places  his  property  in  the  possession  and  under  the  control  of  another, 
the  right  to  protect  that  possession,  as  well  as  the  right  to  prevent  any  interference 
with  its  immediate  use,  springs  out  of  the  posesssion  and  out  of  the  duty  to  control 
and  manage  it.    (P.  67.) 

2.  Same. 

The  fact  that  a  switch  engine  was  operated  by  defendant's  engineer,  who  had 
the  absolute  possession  of  the  machinery  of  the  engine,  was  sufficient  to  warrant  the 
submission  of  the  question  of  such  engineer's  authority  from  his  employer  to  eject 
a  trespasser  riding  on  the  footboard  of  the  engine,  though  his  presence  did  not  in- 
terfere with  the  actual  manipulation  of  the  machinery.    (Pp.  65-68.) 

Error  to  the  Court  of  Civil  Appeals  for  the  First  District,  in  an  ap- 
peal from  Wharton  County. 

The  suit  was  brought  by  Zantzinger,  and  the  defendant  company  ob- 
tained a  writ  of  error  on  the  affirmance,  upon  its  appeal,  of  a  judgment 
for  plaintiff.  The  opinion  of  the  Supreme  Court  upon  certified  ques- 
tions in  this  case  is  reported  in  92  Texas,  365. 

A,  L,  Jcckson,  for  plaintiff  in  error. — The  honorable  Court  of  Civil 
Appeals  erred  in  finding  as  a  fact  that  the  engineer  had  authority  to 
eject  Aimer  Campbell  from  the  footboard.  The  undisputed  facts  show 
(1)  that  the  engineer's  duties  required  him  in  the  cab  and  not  on  or 
near  the  footboard,  and  that  the  removal  of  trespassers  from  the  foot- 
board was  inconsistent  with  his  duties  as  engineer;  (2)  that  he  was  sub- 
ordinate to  and  acted  under  the  orders  and  direction  of  the  foreman; 
(3)  that  the  footboards  were  designed  and  provided  for  the  use  and  occu- 
pancy, of  the  foreman  and  switchmen,  and  were  under  the  control  and 
charge  of  the  foreman;  and  thus  it  follows  from  the  undisputed  facts, 
that  the  removal  of  persons  from  the  footboard  was  an  act  beyond  the 
scope  of  the  engineer's  duty,  and  the  trial  court  should  have  so  held,  as 
a  matter  of  law.  Railway  v.  Cooper,  88  Texas,  609 ;  Railway  v.  Ander- 
son, 82  Texas,  518;  Railway  v.  Black,  87  Texas,  161;  Railway  v.  Yar- 
brough,  39  S.  W.  Rep.,  1096;  Cauley  v.  Railway,  98  Pa.  St.,  498;  Carter 
V.  Railway,  8  A.  &  E.  Ry.  Cases,  347;  22  Id.,  361;  Isaacs  v.  Railway,  47 
K  Y.,  122;  Wood's  Law  of  Mast,  and  Serv.,  sec.  307. 

Under  the  undisouted  facts,  the  foreman,  and  not  the  engineer,  in 
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control  of  the  switch  crew,  was  vested  with  the  exclusive  duty  and  au- 
thority to  remove  trespassers  from  the  footboard,  and  the  eflEect  of  the 
charge  was  to  put  in  issue,  as  an  open  question,  whether  the  engineer  had 
such  authority,  and  thus  deprive  the  defendant  of  an  undisputed  fact  in 
the  case.  The  evidence  offered  by  the  defendant  on  the  trial  below  con- 
clusively shows  the  actual  authority,  and  thus  any  question  of  implied 
authority  was  eliminated  from  the  case.  Railway  v.  Anderson,  82  Texas, 
518 ;  Brevig  v.  Railway,  66  N.  W.  Rep.,  401 ;  3  Elliott  on  Railroads,  1961. 
The  honorable  Court  of  Civil  Appeals,  in  refusing  to  sustain  the 
fourth  assignment  of  error,  erred  in  failing  to  hojd  the  charge  defective 
and  erroneous,  in  this :  that  it  authorizes  recovery  for  the  alleged  con- 
duct of  the  engineer  in  throwing  water  or  steam  upon  Aimer  Campbell, 
without  regard  to  the  question  whether  the  act  complained  of  "was,  at 
the  time,  being  done  in  the  discharge  of  duty  by  the  servant  as  such.*' 
Even  if  the  act  was  done  for  the  purpose  of  frightening  or  scaring  the 
trespasser  ofE  the  engine,  it  would  not  follow  necessarily  that  the  servant 
contemplated  the  further  purpose  of  "forwarding  the  business  of  the 
master*'  by  such  conduct.  Railway  v.  Cooper,  88  Texas,  609;  Railway  v. 
James,  73  Texas,  12;  Pierce  on  Railroads,  277. 

J.  F.  Meek,  0.  T.  Holt,  and  J.  H.  Dcvenport,  for  defendants  in  error. 
It  being  shown  that  the  engineer  was  in  exclusive  charge  of  the  loco- 
motive engine,  and  that  he  was  responsible  for  its  proper  operation  and 
preservation,  he  had  implied  authority  to  eject  persons  riding  thereon, 
and  it  was  not  error  for  the  court  to  submit  the  issue  to  the  jury  as  to 
whether  or  not  he  had  authority  to  eject  persons  riding  upon  the  engine, 
and  there  could  be  no  injury  to  appellant  in  submitting  the  question 
as  a  controverted  fact,  rather  than  in  charging  the  existence  of  the 
authority  as  a  matter  of  law.  Railway  v.  Anderson,  82  Texas,  516; 
Carter  v.  Railway,  8  Am.  and  Eng.  Ry.  Cases,  348;  same  case,  22  Am. 
and  Eng.  Ry.  Cases,  360;  Ramsden  v.  Railway,  104  Mass.,  117;  Schultz 
V.  Railway,  89  N".  Y.,  242;  Railway  v.  Dunkin,  15  Am.  and  Eng.  Ry. 
Cases,  422;  Railway  v.  Toomey,  1  Am.  and  Eng.  Ry.  Cases,  461;  John- 
son V.  Railway,  58  Iowa,  348 ;  Wood's  Law  of  Mast,  and  Serv.,  sees.  279, 
280,  283. 

BROWN,  Associate  Justice. — "The  plaintiff,  Mrs.  E.  S.  Zantzinger, 
who  is  joined  in  this  action  by  her  husband,  is  the  mother  of  Aimer 
Campbell,  a  minor,  and  this  suit  was  in  her  own  behalf,  as  well  as  in  be- 
half of  her  son,  to  recover  damages  for  personal  injuries  sustained  by 
him,  as  it  is  claimed,  through  the  negligence  of  the  appellimt,  who  was 
defendant  below. 

"The  evidence  adduced  at  the  trial  showed  that  defendant  had  a 

train  of  cars  attached  to  the  front  end  of  a  switch  engine  which  was 

running  backwards  pulling  the  cars  after  it  into  the  city  of  Houston 

from  a  neighboring  station.    The  switch  engine  had  no  pilot  or  *cow- 
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catcher'  in  front  of  it,  but,  attached  at  each  end,  was  a  footboard  ex- 
tending across  the  track.  The  car  nearest  the  engine  was  a  flat  car, 
several  feet  intervening  between  it  and  the  footboard.  While  the  train 
was  slowly  moving.  Aimer  Campbell,  without  permission  of  anyone, 
and  contrary  to  the  rules  of  the  company,  went  upon  the  footboard  for 
the  purpose  of  riding  into  Houston,  and  stood  upon  it  between  the 
engine  and  flat  car.  After  he  had  ridden  a  short  distance,  the  cylinder 
cock  of  the  engine  was  opened  by  the  engineer  and  hot  water  and  steam 
were  thereby  thrown  upon  his  legs  and  feet,  whereupon  he  sprang  from 
the  footboard  towards  the  flat  car,  intending  to  get  upon  the  latter, 
but  missed  it  and  fell  upon  the  track  and  was  run  over  and  injured  so 
that  he  lost,  practically,  the  use  of  one  of  his  legs.  The  evidence  is 
sufficient  to  show  that  the  cylinder  cock  was  opened  by  the  engineer 
for  the  purpose  of  throwing  the  steam  and  water  upon  the  boy,  in  order 
to  make  him  get  oflE  the  engine,  but  the  evidence  does  not  warrant  the 
conclusion  that  the  engineer  intended  more  than  this,  or  that  he  in- 
tended to  injure  Campbell  in  the  way  in  which  he  was  injured.  The  en- 
gineer had  authority  to  eject  persons  wrongfully  riding  upon  the  engine. 
The  evidence  is  also  sufficient  to  show  that  the  fright  and  pain  caused  to 
Campbell  by  the  steam  and  water  also  caused  him  to  lose  his  presence  of 
mind,  and  to  make  the  leap  in  order  to  escape.  He  testified  that  he  was 
facing  the  engineer  with  his  back  to  the  flat  car,  and  that  after  the  escape 
of  the  steam  and  water  commenced,  he  turned  and  made  the  leap,  calcu- 
lating to  reach  the  flat  car  with  his  feet  but  not  with  his  hands;  that 
after  he  fell  between  the  cars,  he  crawled  forty  or  fifty  feet  in  the  direc- 
tion in  which  the  train  was  moving  in  order  to  avoid  the  brake  beam 
under  the  flat  car,  and  then  attempted  to  get  across  the  rail  and  was 
caught.  There  is  also  evidence  tending  to  show  that  the  engineer  saw 
Campbell  fall  between  the  cars,  knew  his  danger,  and  could  have  stopped 
the  train  in  time  to  have  avoided  the  injury.  The  uncontradicted  evi- 
dence shows  that  in  getting  upon  the  footboard  Campbell  was  a  tres- 
passer and  was  guilty  of  negligence,  and  the  court  below  so  instructed 
the  jury.  He  was  nearly  seventeen  years  of  age,  and  understood  the  dan- 
gers and  risks  of  the  situation." 

The  plaintifE  in  error  presents  a  number  of  objections  to  the  judg- 
ment in  this  case  which  we  think  it  unnecessary  to  discuss,  except  that 
the  evidence  was  not  sufficient  to  support  the  trial  court  in  submitting  to 
the  jury  the  question  of  authority  in  the  engineer  to  eject  Aimer  Camp- 
bell from  the  footboard  of  the  engine.  If  the  evidence  is  sufficient  to 
sustain  the  verdict,  the  objection  must  be  overruled,  although  the  pre- 
ponderance may  be  in  favor  of  a  contrary  conclusion. 

It  was  proved  that  a  switch  engine  engaged  in  moving  cars  on  the 
defendant's  track  near  the  city  of  Houston  was  being  operated  by  J. 
D.  Middleton,  the  engineer,  who,  according  to  the  testimony  of  the  fore- 
man of  the  crew,  had  "the  absolute  possession  of  the  machinery  of  the 
engine,"  the  foreman  having  the  right  to  direct  the  engineer  when  to 
move  or  stop  and  where  to  go.    The  engineer  occupied  the  cab  of  the 
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engine,  and  could  not  occupy  the  footboard  while  engaged  in  moving  the 
locomotive.  It  is  evident  that  the  engineer  had  complete  and  absolute 
control  of  the  movements  of  the  engine,  and  although  he  in  fact  sat 
in  the  cab  while  operating  it,  the  greater  part  of  the  machinery  over 
which  he  exercised  control  was  outside  of  the  cab. 

When  one  places  his  property  in  the  possession  and  under  the  control 
of  another,  the  right  to  protect  that  possession,  as  well  as  the  right  to 
prevent  any  interference  with  its  immediate  use,  springs  out  of  the 
possession  and  out  of  the  duty  to  control  and  manage  it.  Carter  v. 
Eailroad,  98  Tnd.,  552;  Hoffman  v.  Eailroad,  87  N.  Y.,  25. 

The  case  of  Carter  v.  Railroad,  cited  above,  is  very  much  like  this.  In 
that  case,  a  switch  engine  was  being  operated  in  the  yards  of  the  rail- 
road company,  when  one  who  had  no  right  climbed  upon  the  front  of  the 
locomotive  under  the  headlight,  and  the  engineer,  who  was  in  charge 
of  the  machinery,  forcibly  expelled  him  while  the  engine  was  in  motion. 
The  trespasser  was  injured  and  brought  suit  for  damages.  The  railroad 
company  claimed  that  the  engineer  acted  without  authority,  but  the 
court  held  that,  being  in  charge  of  the  locomotive,  the  engineer  had 
authority  to  eject  Intruders,  and  in  support  of  the  conclusion,  the  court 
said :  "We  think  the  appellee,  by  placing  its  servants  in  possession  of  a 
switch  engine  for  the  purpose  of  placing  and  replacing  cars  upon  the 
track  at  Lafayette,  impliedly  gave  them  authority  not  only  to  retain  the 
exclusive  possession  of  the  engine  while  so  engaged,  but  to  remove  from 
it  all  trespassers  and  wrongdoers.  *  *  *  Because  the  employer 
might,  if  present,  remove  from  its  engine  a  trespasser  or  from  its  sta- 
tion-house an  intruder,  so  may  the  servant  to  whom  the  possession,  care, 
and  use  of  the  station-house  or  switching  engine  have  been  intrusted, 
remove  from  the  one  or  the  other  trespassers  and  wrongdoers.  It  is  the 
right  of  possession  in  the  master  and  the  duty  of  the  servant  to  whom 
the  property  has  been  intrusted  to  keep  and  maintain  that  possession 
for  the  master  which  give  the  latter  the  rigljt  to  remove  trespassers.^' 
We  do  not  think  that  it  was  necessary  that  Aimer  CampbelFs  presence 
should  interfere  with  the  actual  manipulation  of  the  machinery  by  the 
engineer  to  authorize  the  latter  to  eject  him  from  the  footboard,  but, 
being  in  the  possession  and  control  of  the  locomotive,  it  was  the  right 
and  duty  of  the  servant  to  protect  that  possession  and  to  use  his  eontrol 
for  the  benefit  of  his  employer.  If  the  authority  of  an  engineer  were  re- 
stricted to  the  cab,  the  greater  part  of  the  machinery  operated  by  him 
would  be  beyond  his  protection  and  he  must  sit  in  his  place  and  see  the 
operation  of  the  locomotive  prevented  or  the  rights  of  the  owner  in- 
vaded with  no  power  to  protect  the  property.  The  presence  of  a  tres- 
passer upon  the  footboard  or  any  part  of  a  locomotive  is  an  invasion  of 
the  owner's  rights  and  the  servant  need  not  wait  imtil  his  work  is  hin- 
dered or  the  property  endangered  before  doing  what  the  master  could 
do  if  present.  It  is  our  opinion  that  there  was  sufficient  evidence  to 
require  the  court  to  submit  to  the  jury  the  issue  of  authority,  expressed 
or  implied,  of  the  engineer  to  eject  the  trespasser  on  this  occasion. 
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The  issue  was  fairly  and  clearly  submitted  by  the  court  and  found 
against  the  railroad  company. 

The  case  of  International,  etc.,  Kailway  Company  v.  Anderson,  82 
Texas,  516,  does  not  conflict  with  this  view.  In  that  case,  the  trial  court 
practically  instructed  the  jury  that  the  law  would  presume  authority 
for  a  brakeman  to  eject  trespassers  from  a  train  and  devolved  upon  the 
railroad  company  the  burden  of  disproving  the  existence  of  such  author- 
ity. This  court  said :  "But  whether  the  act  in  question  can  be  implied 
from  the  general  authority  conferred  upon  the  servant,  must,  in  general, 
depend  upon  the  nature  of  the  service  he  is  engaged  to  perform  and  the 
circumstances  of  the  particular  case.  ♦  ♦  ♦  An  engineer  has  the 
charge  and  control  of  his  engine,  and  it  is  necessary  for  the  safe  per- 
formance of  the  important  duty  devolved  upon  him  that  he  should  have 
authority  to  remove  persons  trespassing  upon  it,^^  etc.  In  that  case  the 
issue  was  upon  the  act  of  a  brakeman,  and  that  portion  of  the  opinion 
quoted  with  reference  to  an  engineer  is  simply  by  way  of  argument  and 
illustration,  but  we  call  attention  to  it  to  show  that  it  was  intended  to- 
hold  that  the  question  of  authority  or  not  is  one  of  fact  to  be  determined 
by  the  jury  like  any  other  issue  and  not  a  matter  of  law  to  be  decided 
by  the  court. 

We  find  no  error  in  the  judgments  herein,  and  it  is  therefore  ordered 
that  the  judgments  of  the  District  Court  and  of  the  Court  of  Civil  Ap- 
peals be  affirmed. 

Affirmed. 


In  re  Estate  of  George  W.  Grant,  Deceased. 

No.  821.    Decided  November  6,  1899. 

1.  Independent  Executor — ^Death — Powers  of  Administrator. 

Where  a  testator  has  provided  for  an  independent  administration  of  his  estate^ 
under  Revised  Statutes,  article  1995,  the  probate  court  has  no  power,  on  the  failure 
to  accept  or  the  death  of  the  executor  named  by  the  will,  to  appoint  an  independent 
executor  with  power  to  settle  the  estate  without  control  of  the  court,  such  as  was 
conferred  by  the  will.     (Pp.  71-73.) 

2.  Same— Will — Provision  for  Independent  Administrator. 

An  express  provision  by  will  that  on  the  death  of  the  independent  executor  named' 
the  court  should  appoint  an  executor  with  the  same  powers,  can  not  authorize  such 
appointment;  the  court  can  act  in  such  cases  only  under  the  general  law.     (P.  73.) 

Questions  certified  by  the  Court  of  Civil  Appeals  for  the  First 
District,  in  an  appeal  from  Walker  County. 

Powelly  Ball  &  Randolph  and  McKinney  &  11  ill,  for  appellants. — The 
construction  of  this  article  [Revised  Statutes,  article  1995]  has  been 
considered  in  several  decisions  of  our  courts.  It  may  be  conceded  that, 
under  these  decisions,  it  is  competent  for  the  county  court,  havings 
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jurisdiction  of  the  estate  of  the  decedent,  to  appoint  an  administrator 
de  bonis  non  with  the  will  annexed,  where  a  vacancy  occurs  by  reason 
of  the  death  or  resignation  of  an  independent  executor,  or  where  such 
executor  renounces  the  trust,  there  being  a  necessity  for  further  admin- 
istration of  said  estate,  but  our  contention  is  that  where  there  is  a  pro- 
vision in  the  will  for  the  appointment  of  a  successor  to  an  executor 
under  an  independent  will,  that  such  a  vacancy  as  is  provided  for  in 
article  1924  of  our  statutes  does  not  occur. 

In  support  of  these  views  it  is  respectfully  suggested  that  in  none  of 
the  cases  above  referred  to  was  this  question  presented  to  the  court  or 
passed  on;  that  the  statute  under  consideration  does  not  in  terms  re- 
quire the  appointment  of  an  executor  by  the  testator.  His  power  to 
make  such  appointment  is  implied  from  the  necessity  of  having  some 
one  to  conduct  the  administration  of  the  estate,  when  the  settlement 
of  such  estate  is  withdrawn  from  the  county  court. 

It  has  been  said  "that  all  executorships  are  personal  trusts  in  the  sense 
that  they  are  based  on  the  confidence  of  the  testator  reposed  in  the 
person  named.^^  We  maintain  that  an  executorship  under  an  indepen- 
dent will  is  more  than  this.  That  it  is  a  method  of  administration  dis- 
tinct and  different  from  an  administration  in  the  probate  court,  being  in 
many  cases  less  expensive,  and  possessing,  at  least  in  the  judgment  of  a 
great  number  of  people,  advantages  over  the  latter  method.  That  the 
making  of  such  wills  is  a  choice  of  methods  rather  than  of  persons  is 
established,  we  think,  by  the  fact  that  many  persons  are  appointed  in- 
dependent executors  who  would  under  the  law  be  entitled  to  the  admin- 
istration of  the  estate  if  the  decedent  had  died  intestate. 

We  think  that  the  records  of  our  courts  will  show  that  persons  in  this 
State  who  make  wills  usually  execute  independent  wills,  and  that  the 
surviving  wife,  if  there  be  one,  is  almost  always  appointed  executrix  of 
such  wills. 

The  terms  of  this  statute  indicate,  we  think,  that  it  was  the  intention 
of  the  Legislature  to  confer  upon  any  person  capable  of  making  a  will 
the  absolute  power  to  withdraw  the  settlement  of  his  estate  from  the 
county  court.  It  must  be  assumed  that  this  provision  is  in  accordance 
with  public  policy  and  that  the  power  so  conferred  would  be  beneficial 
at  least  in  certain  cases.  We  are  unable  to  perceive  any  good  reason 
why,  if  it  was  proper  to  confer  this  power  upon  the  testator  at  all,  it 
should  be  so  conferred  subject  to  the  condition  that  the  executor  should 
qualify  and  live  until  the  trust  was  fully  executed,  and  continue  to  exe- 
cute the  trust,  or  why  such  limitation  should  by  construction  be  en- 
grafted upon  this  statute. 

We  think  that  a  more  reasonable  construction  of  this  statute  would 
be,  that  it  may  not  only  be  implied  from  this  provision  that  the  testator 
may  appoint  an  executor,  but  that  he  may  also  provide  that  in  ease  of 
the  death  or  resignation  of  the  executor  after  qualification,  or  his  fail- 
ure to  qualify,  or  in  case  of  his  abandonment  of  the  trust  either  before 
or  after  qualification,  that  the  court  may  appoint  a  substituted  exeeu- 
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tor  and  may  also  provide  that  the  powers  vested  in  the  original  executor 
by  the  terms  of  the  will  may  be  exercised  by  his  successor  in  said  trust. 
Otherwise  it  is  not,  as  a  matter  of  fact,  true  that  a  testator  has  the  legal 
capacity  to  withdraw  the  settlement  of  his  estate  effectively  and  perma- 
nently from  the  county  court. 

J.  R.  Burnett,  for  appellee. — Our  statute  authorizing  an  independent 
administration  implies  that  the  testator  shall  appoint  an  executor  and 
contemplates  the  acceptance  of  the  oflBce,  which  is  a  personal  trust,  by 
the  executor.  Langley  v.  Harris,  23  Texas,  565.  In  this  State  an  ad- 
ministrator with  the  will  annexed  derives  his  powers  from  the  statute 
and  not  the  will.  Tippett  v.  Mize,  30  Texas,  362.  And  our  statute, 
article  2012,  Revised  Statutes  of  1895,  provides  that  when  an  admin- 
istrator of  an  estate  not  administered  is  appointed  he  shall  succeed  to 
all  the  rights,  powers,  and  duties  of  his  predecessor,  "except  such  rights 
and  powers  conferred  on  the  former  executor  by  the  will  of  the  testator 
as  are  different  from  those  conferred  by  this  title  on  executors  gen- 
erally;" and  the  same  exceptions  are  made  in  article  2014.  Under  this 
statute  the  county  judge  could  not  appoint  an  independent  executor, 
for  the  statute  not  only  does  not  authorize  such  appointment,  but  in 
effect  prohibits  it. 

GAINES,  Chief  Justice. — The  Court  of  Civil  Appeals  for  the  First 
Supreme  Judicial  District  have  certified  for  our  decision  the  following 
questions : 

"George  W.  Grant  died  in  Walker  County  in  March,  1898,  leaving  a 
will  by  which  he  disposed  of  a  considerable  estate.  By  proper  provision 
in  his  will,  he  withdrew  the  administration  of  his  estate  from  the  county 
court  in  accordance  with  article  1995  of  the  Revised  Statutes.  Item  8 
of  the  will  is  as  follows : 

"  Eighth.  Having  full  faith  and  confidence  in  my  personal  friends, 
J.  Baldwin,  Benton  Randolph,  and  A.  T.  Randolph,  I  have  appointed 
them  executors  of  this  my  last  will  and  testament,  and  direct  that  they 
be  not  required  to  give  bond  for  the  discharge  of  their  duties  as  such, 
but  should  my  said  executors  fail  to  qualify  as  such  executors,  or  one 
of  them  die  after  such  qualification,  then  and  in  that  event  I  desire 
that  the  survivor  shall  act  alone  with  full  exoneration  from  bond  and 
security  as  such,  and  it  is  my  express  declared  wish  and  intention  that 
the  independent  character  of  this  my  last  will  and  testament  shall  not 
fail  or  be  lost  because  of  the  failure  of  one  or  both  of  my  executors  of 
this  my  last  will  and  testament  to  qualify  or  die  after  qualification,  but 
in  this  event  I  desire  that  the  probate  court  of  \Yalker  County,  Texas, 
appoint  one  or  more  executors  with  will  annexed  who  shall  give  bond  in 
a  sum  as  to  said  court  shall  seem  just  and  proper,  but  under  any  and  all 
circumstances  I  desire  its  independent  character  to  be  maintained  and 
carried  out  except  as  to  bond.  In  the  event  the  court  has  to  appoint  an 
executor,  power  and  authority  is  hereby  given  and  delegated  to  whom- 
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soever  may  be  called  upon  to  carry  into  execution  the  provisions  of  this 
will,  to  sell  and  convey  any  of  the  property  of  my  estate  should  it  be 
deemed  advisable  for  the  best  interest  of  my  estate  or  my  legatees  under 
this  will,  or  for  the  payment  of  debts/ 

"The  will  was  duly  established  and  probated  in  the  County  Court  of 
Walker  County  at  the  May  term  thereof,  1898,  and  of  the  executors 
named  therein,  J.  Baldwin  alone  qualified.  Letters  testamentary  were 
issued  to  him  on  May  26,  1898.  He  administered  the  estate  as  inde- 
pendent executor  until  his  death  in  January,  1899. 

"On  February  6,  1899,  persons  interested  in  said  estate  made  appli- 
cation to  the  Coimty  Court  showing  the  necessity  of  further  administra- 
tion and  praying  for  the  appointment  of  an  independent  executor  in  the 
place  of  J.  Baldwin,  deceased,  as  provided  by  the  item  of  said  will  above 
copied.  The  Coimty  Court  heard  the  application  March  9, 1899,  and  re- 
fused to  appoint  an  independent  executor,  because  it  was  the  opinion  of 
the  court  that,  in  consequence  of  the  death  of  the  executor  of  the  will 
of  said  decedent,  the  independent  character  of  the  will  could  not  be 
preserved  and  that  the  law  was  against  the  application,  but  appointed 
an  administrator  de  bonis  non  with  the  will  annexed,  and  directed  that 
the  estate  be  administered  imder  the  orders  of  the  court.  The  admin- 
istrator so  appointed  qualified  March  11,  1899.  S.  Gibbs,  one  of  the 
creditors  of  the  estate  who  had  joined  in  the  application,  appealed  from 
the  judgment  of  the  County  Court  to  the  District  Court  of  Walker 
County.  The  appeal  was  heard  in  the  District  Court  at  its  March  term, 
1899,  and  on  March  28th  judgment  was  rendered  by  the  court  refusing 
the  application  for  the  appointment  of  an  independent  executor  and 
rendering  in  effect  the  same  judgment  that  had  been  rendered  in  the 
County  Court.    The  applicant  has  appealed  to  this  court. 

^T*he  following  are  the  questions  certified  by  this  court  to  the  Supreme 
Court  for  decision: 

"1.  Had  the  testator,  George  W.  Grant,  authority  to  delegate  the 
power  to  another  to  nominate  an  executor  of  his  will  to  succeed  the 
executor  named  in  the  will,  and  to  keep  his  estate  under  the  administra- 
tion of  such  successor  free  from  the  control  of  the  County  Court,  as  pro- 
vided by  article  1995  of  the  Revised  Statutes? 

"2.  Should  the  county  judge  of  Walker  County  have  appointed  an 
independent  executor  of  the  will  of  George  W.  Grant,  deceased,  and  is- 
sued to  him  letters  testamentary  for  the  administration  of  said  estate 
in  accordance  with  said  article  1995  of  the  Revised  Statutes?^' 

The  article  of  our  Revised  Statutes  which  empowers  a  testator  to  make 
provision  for  the  administration  of  his  estate  free  from  the  control  of 
the  county  court  reads  as  follows:  "Any  person  capable  of  making  a 
will  may  so  provide  in  his  will  that  no  other  action  shall  be  had  in  the 
county  court  in  relation  to  the  settlement  of  his  estate  than  the  probat- 
ing and  recording  of  the  will,  and  the  return  of  an  inventory,  appraise- 
ment, and  lists  of  claims  of  his  estate."  Rev.  Stats.,  art.  1995.  A  hasty 
glance  at  this  article,  standing  by  itself,  tends  to  lead  to  the  conclusion 
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that  it  was  intended  that  any  person  capable  of  making  e^  will  should 
have  the  power  to  provide  for  an  administrator  of  his  estate  independent 
of  the  court,  without  nominating  in  his  will  any  person  or  persons  to 
execute  its  provisions.  Not  only  does  it  fail  to  provide  that  an  executor 
shall  be  named  to  whom  the  trust  is  to  be  confided,  but  no  reference 
to  an  executor  is  made  either  expressly  or  impliedly.  The  language, 
in  effect,  simply  is  that  a  person  may  so  provide  in  his  will  that  no  other 
action  shall  be  had  in  the  county  court  in  reference  to  the  settlement 
of  his  estate  than  the  probating  of  the  will,  etc.  But  we  think  an  analy- 
sis of  the  statute  of  necessity  leads  to  a  different  conclusion.  When  the 
testator  has  provided  for  an  independent  ^administration  of  his  estate, 
there  are  but  three  things  over  which  the  court  has  at  first  any  control 
or  jurisdiction :  (1)  the  probating  the  will,  (2)  the  recording  of  the  will, 
and  (3)  the  return  of  the  inventory,  appraisement,  and  list  of  claims. 
At  later  stages  in  the  administration  the  court  may,  in  certain  contin- 
gencies, require  the  executor  to  give  bond  (Eevised  Statutes,  articles 
1997,  et  seq.),  and  the  court  may  also  in  certain  cases  make  the  necessary 
orders  and  take  the  necessary  steps  for  dividing  the  estate  among  those 
entitled  thereto.  Eev.  Stats.,  art  2001.  The  court  may  algo,  at  the  in- 
stance of  a  creditor,  require  the  heirs  to  give  bond.  Eev.  Stats.,  art. 
2002.  All  these  latter  sources  of  jurisdiction  apply  to  exceptional  cases. 
The  general  rule  is  that  where  a  testator  has  provided  for  an  indepen- 
dent administration  of  his  estate,  the  court,  under  article  1995,  has  juris- 
diction over  the  three  matters  only  which  are  there  specified.  The  ap- 
pointment of  an  administrator  with  the  will  annexed  is  not  one  of  these. 
Hence  we  are  of  opinion  that  if  no  executor  be  named,  or  if  the  per- 
son or  persons  named  should  die  or  refuse  to  act,  the  court  is  left  with- 
out power  to  proceed  under  the  provisions  of  the  article  last  cited.  The 
reason  is  that  under  that  article  the  court  has  no  authority  to  appoint 
an  administrator.  It  must  treat  the  provision  for  an  independent  ad- 
ministration as  having  failed  for  the  want  of  an  executor;  and  must  pro- 
ceed under  the  general  law  and  resume  entire  control  of  the  administra- 
tion. Where  an  executor  is  nominated  who  is  alive  and  willing  to  act 
when  the  will  comes  to  be  probated,  he,  immediately  upon  the  probate, 
becomes  invested  with  power  to  administer  the  estate  and  needs  no 
recognition  from  the  court.  The  appointment  of  an  administrator  is 
the  act  of  the  court,  and  without  the  court^s  action  none  can  be  ap- 
pointed. 

The  other  provisions  of  the  statutes  in  relation  to  the  administration 
of  an  estate  out  of  court  are  in  accord  with  this  view.  Article  1996  pro- 
vides that  a  creditor  may  sue  "the  executor"  for  the  collection  of  his 
debt.  It  does  not  say  "executor  or  administrator."  So  in  article  1997, 
it  is  the  executor  only  who  can  be  required  to  give  bond.  Article  2012 
clearly  shows  that  it  is  not  contemplated  that  an  administrator  de  bonis 
non  with  the  will  annexed  should  exercise  the  extraordinary  power 
which  may  be  conferred  upon  an  executor  under  article  1995.  Article 
2012  reads  as  follows:    "When  an  administrator  of  the  estate  not  ad- 
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ministered  has  been  or  shall  be  hereafter  appointed,  he  shall  succeed  to 
all  the  rights,  powers,  and  duties  of  the  former  executor  or  administra- 
tor, except  such  rights  and  powers  conferred  on  the  former  executor  by 
the  will  of  the  testator  as  are  different  from  those  conferred  by  this  title 
on  executors  generally."  The  right  to  administer  an  estate  independent 
of  the  court  is  clearly  one  that  is  different  from  those  conferred  upon 
executors  generally. 

It  seems  to  us  that  there  exists  a  good  reason  why  a  distinction  should 
be  made  between  an  executor  and  an.administrator  in  such  cases.  Since 
a  testator  may  be  presumed  to  know  his  own  affairs  and  to  have  the 
ability  to  select  from  among  his  friends  persons  whose  capacity  and  in- 
tegrity render  them  worthy  of  having  bestowed  upon  them  the  import- 
ant trust  of  administering  and  settling  his  estate  free  from  the  control 
of  the  county  court,  it  is  not  unreasonable  that  the  Legislature  should 
confer  upon  persons  capable  of  making  wills  the  power  to  provide  for 
such  administration  and  to  select  one  or  more  executors  to  execute  the 
trust.  On  the  other  hand,  no  good  reason  is  seen  why  a  testator,  who 
has  made  no  such  selection,  should  have  the  power  to  provide  arbitrarily 
and  contrary  to  the  general  policy  of  the  law  that  his  estate  should  be 
administered  out  of  court  without  selecting  some  person  deemed  by 
him  capable  of  so  administering  it. 

In  Langley  v.  Harris,  23  Texas,  564,  the  court  say:  *The  section 
of  the  statute  which  gives  the  testator  the  right  to  insert  such  a  pro- 
vision in  his  will  contemplates  that  the  executor  named  will  accept  the 
trust  confided  to  him.  It  is  a  special  trust,  which  can  not  be  trans- 
ferred to  another  by  the  trustee,  nor  delegated  to  another  by  the  county 
court.  It  confides  in  the  discretion  and  integrity  of  a  particular  per- 
son; and  if  that  person  should  fail  to  accept,  and  exercise  the  trust,  it  is 
at  an  end;  and,  as  in  any  other  case,  where  there  is  a  will  without  an 
executor,  the  county  court  must  appoint  an  administrator  with  the  will 
annexed.*^  The  doctrine  has  been  reaffirmed  in  the  following  cases: 
Tippett  V.  Mi^e,  30  Texas,  361;  Blanton  v.  Mayes,  58  Texas,  422;  Frisby 
V.  Withers,  61  Texas,  134.    See  also  Roy  v.  Whitaker,  92  Texas,  346. 

It  is  apparent  from*  the  cases  cited  that  in  case  of  a  will  which  nomi- 
nates an  executor  and  provides  for  an  independent  administration  of  the 
estate,  ordinarily,  the  appointment  of  an  administrator  does  not  confer 
upon  biTn  the  power  to  settle  the  estate  free  of  the  control  of  the  court; 
and  we  think  the  case  is  not  different  where  the  testator  expressly  pro-, 
vides  that  in  case  of  the  failure  of  an  executor  the  county  court  shall  ap- 
point an  administrator  with  the  same  power.  The  testator  can  not 
make  it  the  duty  of  the  court  to  do  what  the  law  does  not  empower  it  to 
do.  The  court  can  only  appoint  an  administrator  for  the  settlement 
of  the  estate  under  the  general  law.  It  is  an  act  in  relation  to  the  set- 
tlement of  the  estate  which  article  1995  does  not  authorize. 

We  answer  both  questions  in  the  negative. 
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San  Antonio  &  Aransas  Pass  Railway  Company  v. 
Joseph  A.  DeHam. 

No.  822.    Decided  November  6,  1899. 

1.  Negligenc« — Defective  Kachinery — ^Pleading — ^Evidence. 

When  the  pleader,  following  a  general  allegation  of  negligence,  undertakes  to 
specify  the  particular  act  or  omission  constituting  the  negligence  alleged,  he  is  held 
to  proof  of  the  more  specific  averment.    (Pp.  78,  79.) 

2.  Same — ^Inspection  and  Bepair — Faulty  Construction. 

When  the  specific  allegation  is  of  defective  condition  resulting  from  negligence  in 
inspection  and  repair,  a  recovery  can  not  be  based  on  fault  in  original  construction 
by  the  omission  of  a  device  for  prevention  of  the  accident.    (P.  79.) 

3.  Same. 

See  petition  alleging  an  explosion  to  have  resulted  from  deterioration  of  crown 
sheet,  bolts,  etc.,  in  a  locomotive  engine,  which  proper  inspection  and  repair  should 
have  remedied,  under  which  recovery  could  not  be  had  for  negligence  in  the  omis- 
sion of  the  device  known  as  a  "soft  plug"  in  its  original  construction.     (Pp.  75-79.) 

4.  Same — ^Evidence  Relevant  to  Issue. 

Issue  being  joined  as  to  whether  the  explosion  of  a  locomotive  was  caused  by  the  en- 
gineer suffering  the  water  to  become  too  low,  which  could  have  caused  such  explosion^ 
it  appears,  only  in  case  of  the  absence  of  the  device  known  as  a  "soft  plug,"  the  ab- 
sence of  such  device  became  a  fact  material  to  the  inquiry  as  to  the  cause  of  the  explo- 
sion, though  not  a  ground  for  recovery,  and  evidence  thereof  was  admissible.   (P.  79.) 

5.  Evidence — ^Prejudicial  to  Party  Offering. 

When  the  cause  of  an  accident  (explosion  of  an  engine)  was  in  issue,  either  plain- 
tiff or  defendant  could  show  the  true  facts  with  reference  to  such  cause,  whether 
the  particular  evidence  offered  was  beneficial  to  the  one  offering  it  or  to  his  ad- 
versary.   (P.  80.) 

Questions  certified  from  the  Court  of  Civil  Appeals  for  the  First 
District,  in  an  appeal  from  Harris  County. 

0.  T,  Holt,  for  appellant. — The  allegations  in  the  petition,  specifically 
particularizing  the  alleged  defects  in  the  boiler,  controlled  the  general 
allegation  as  to  its  defects,  and  evidence  of  defects  other  than  those  spe- 
cifically named  was  inadmissible.  Railway  v.  Vance,  41  S.  W.  Rep., 
167;  Railway  v.  Herring,  36  S.  W.  Rep.,  129;  Railway  v.  Johnson,  34 
S.  W.  Rep.,  186;  Railway  v.  Scott,  27  S.  W.  Rep.,  827;*^  Wallace  v.  Rail- 
way, 42  S.  W.  Rep.,  865;  Railway  v.  Younger,  10  Texas  Civ.  App.,  145; 
McManamee  v.  Railwav,  37  S.  W.  Rep.,  119;  McCarty  v.  Hotel  Co.,  46 
S.  W.  Rep.,  173. 

The  allegations  of  negligence  charged  to  have  caused  the  explosion 
being  particularly  set  forth  in  detail  in  the  petition,  there  was  no  ground 
for  demurrer  or  exception  to  the  petition,  and  the  failure  to  except 
thereto  did  not  preclude  the  right  of  defendant  to  exclude  illegitimate 
evidence  of  a  ground  of  negligence  not  alleged. 

The  defendant  did  not  waive  the  admission  of  the  testimony  of  plain- 
tiff's witness,  to  the  effect  that  if  the  engine  had  a  soft  plug  it  would 
have  been  an  '^impossibility  to  burn  the  crown-sheet,*'  by  asking  its  own 
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witnesses  in  rebuttal  if  the  engine  had  a  "soft  plug,"  and  receiving  a 
negative  reply. 

The  admission  of  the  testimony  complained  of  is  reversible  error. 
Railway  v.  Hannig,  91  Texas,  349;  Railway  v.  Harrington,  62  Texas, 
597. 

Wheeler  &  Rhoades  and  Fisher,  Sears  &  Sherwood^  for  appellee. — The 
Jirst  certified  question  is  as  follows:  'TDo  the  plaintiff's  pleadings  so 
specify  and  particularize  the  defects  alleged  to  have  caused  the  explosion 
of  which  he  complains,  as  to  exclude  from  consideration,  as  a  ground  for 
recovery,  the  absence  of  the  safety  appliance  known  and  described  in  the 
testimony  as  a  ^soft  plug?*  Or  (in  the  absence  of  demurrer)  are  the 
allegations  in  regard  to  negligence  and  the  causes  producing  the  ex- 
plosion so  general  as  to  admit  evidence  of  the  failure  of  defendant  to 
provide  a  ^sof t  plug  V  '* 

As  having  reference  to  and  bearing  on  the  point  in  question,  we  sub- 
mit the  following  authorities:  Railway  v.  Brinker,  68  Texas,  500;  Rail- 
way V.  Summers,  92  Texas,  621;  Railway  v.  Hickey,  166  U.  S.,  521. 
In  the  latter  case  Justice  Peckham  says  (citing  with  approval  Nash  v. 
Towne,  72  U.  S.,  5  Wall.,  689) — as  follows:  "It  is  said  by  the  Supreme 
Court  of  the  United  States  that  no  variance  ought  ever  to  be  regarded 
material  where  the  allegations  and  the  proofs  substantially  corre- 
spond, or  where  *the  variance  was  not  of  a  character  which  could  have 
misled  the  defendant  at  the  trial.*  ** 

The  second  question  certified  is  as  follows:  2.  "If  the  admission  of 
such  testimony  (with  reference  to  soft  plug)  was  error,  did  defendant, 
by  questioning  two  of  the  witnesses  on  the  issue  and  receiving  like 
answers,  waive  the  exception  and  lose  the  right  to  urge  it  on  appeal?'' 
In  this  connection  we  refer  this  honorable  court  to  the  opinion  in 
Wheeler  v.  Railway,  43  Southwestern  Reporter,  876,  and  authorities 
there  cited. 

The  next  question  is:  "Was  the  admission  of  the  testimony  com- 
plained of  (if  error)  harmless  error  ?"  We  believe  it  to  be  a  well  settled 
rule  in  this  State  that  the  improper  admission  of  evidence  over  ob- 
jection is  regarded  as  harmless  error  when  the  same  facts  are  testified  to 
by  another  without  objection.  Campbell  v.  Antis,  51  S.  W.  Rep.,  343; 
Railway  v.  John,  29  S.  W.  Rep.,  558 ;  Clarkson  v.  Whittaker,  33  S.  W. 
Rep.,  1032;  Railway  v.  Clark,  51  S.  W.  Rep.,  277;  Bank  v.  Flanagan,  31 
S.  W.  Rep.,  773. 

WILLIAMS,  Associate  Justice. — The  following  questions,  with  ac- 
compam'ing  statement,  are  sent  up  by  the  Court  of  Civil  Appeals  for  the 
First  District: 

"The  action  was  a  suit  for  jiersonal  injuries  and  resulted  in  a  verdict 
for  appellee.     *     *     * 

"The  part  of  appellee's  petition  in  which  his  cause  of  action  is  al- 
leged is  as  follows : 
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"  TTour  petitioner  charges  that  the  explosion  occurred  from  no  want 
of  care  on  his  part.  That  prior  to  the  explosion,  and  within  a  few  min- 
utes thereof,  he  tested  the  water  in  the  boiler  and  found  the  same  to  be 
right,  but  that  the  explosion  occurred  through  the  negligence  of  de- 
fendant in  failing  to  have  a  proper  inspection  of  said  engine  made  and 
necessary  repairs  made  thereon  before  sending  same  out  on  the  road. 
That  said  engine  was  in  bad  condition  when  plaintiff  was  placed  in 
charge  thereof,  which  was  unknown  to  him  at  the  time.  In  this,  the 
crown  sheet,  the  flue  sheet  and  the  entire  fire  box  were  in  an  unsafe 
condition,  the  radial  bolts,  after  the  explosion,  showing  plainly  that 
they  had  gone  through  the  crown  sheet;  that  they  were  rotten  and 
weak,  having  been  eaten  away  in  part  by  alkali  water,  and  wholly  un- 
fitted for  the  purpose  for  which  they  were  used.^ 

*'The  appellant  urged  no  exception  to  the  petition,  but  answered, 
after  general  denial,  that  appellee  was  guilty  of  contributory  negligence 
in  permitting  the  water  to  get  too  low  in  the  boiler,  resulting  in  the 
burning  of  the  crown  sheet  and  the  consequent  explosion.  During  the 
progress  of  the  trial,  the  plaintiff's  counsel  asked  his  witness,  Jones, 
as  to  the  nature  and  oflBce  of  a  ^soft  plug,'  and  the  witness,  without 
objection  from  defendant,  proceeded  to  describe  it  as  a  piece  of  T^abbitt 
metar  placed  in  a  hole  in  the  top  of  the  crown  sheet  or  top  of  fire  box 
in  such  position  that  if  the  engineer  permitted  the  water  to  get  too  low, 
the  fire  would  melt  the  T^abbitt  metaP  and  the  steam  and  water  would 
escape  through  the  hole,  putting  out  the  fire  and  preventing  the  burn- 
ing of  the  crown  sheet.  This  witness  was  then  asked  by  plaintiff's  coun- 
sel if  the  engine  in  question  had  a  ^soft  plug'  in  it.  Defendant  ob- 
jected to  the  question  on  the  ground  that  ^it  was  not  shown  that  the 
presence  or  absence  of  a  soft  plug  had  anything  to  do  with  the  accident, 
f^nd  because  there  are  no  allegations  in  the  petition  that  the  absence  of  a 
soft  plug  in  the  engine  boiler  was  relied  on  as  a  basis  of  negligence  in 
this  case.' 

"The  court  overruled  the  objection  and  the  witness  answered  that 
the  engine  in  question  had  no  ^soft  plug.' 

"The  same  witness  was  permitted  to  testify,  over  a  like  objection, 
that  had  a  ^soft  plug'  been  present,  the  crown  sheet  could  not  have 
burned. 

"Defendant  reserved  exception  to  the  court's  action  in  admitting  this 
testimony  and  has  duly  urged  it  before  this  court. 

^Tjater  on  in  the  trial,  the  same  witness  testified,  without  objection, 
that  he  had  worked  for  defendant  company  three  years  before  and  that 
then  they  never  permitted  an  engine  to  go  out  without  a  *soft  plug.'  He 
also  testified  in  that  connection,  that  if  an  engineer  would  always  at- 
tend to  his  business  and  keep  a  proper  stage  of  water  in  the  boiler  there 
would  be  no  use  in  a  ^soft  plug.' 

"Thereafter  the  defendant  asked  two  of  its  witnesses  if  the  engine 
in  question  had  a  *soft  plug'  and  received  a  negative  reply  from  each. 
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The  fact  that  there  was  no  'soft  plug^  in  the  engine  was  not  contro- 
verted. 

"Appellee  was  an  engineer  on  appellant^s  locomotive  engine  No.  46. 
While  operating  it  on  defendant's  line  of  road,  and  shortly  after  taking 
water  at  a  tank,  it  exploded,  blowing  appellee  out  of  the  cab  window  of 
the  engine,  while  running  at  the  rate  of  about  twenty  miles  an  hour. 
Appellee  testified  that  he  had  just  tested  the  water  gauges  in  the  pres- 
ence of  the  fireman  and  head  brakeman  who  were  in  the  cab  at  the  time, 
and  that  he  had  two  gauges  of  water.  The  evidence  is  undisputed  that 
with  that  amount  of  water  the  crown  sheet  could  not  have  burned. 
The  fireman  and  head  brakeman  were  shown  to  be  still  in  the  employ  of 
the  company,  but  neither  party  called  them  as  witnesses. 

"The  contention  of  appellee  was  that  the  explosion  was  due  to  the 
fact  that  the  engine  had  become  weak  from  long  use  and  lack  of  repair 
and  from  the  effect  of  the  use  of  alkali  water  in  the  boiler.  The  explo- 
sion was  through  the  crown  sheet  and  fire  box,  but  the  front  end  of  the 
engine  was  also  blown  out. 

"The  defense  relied  mainly  upon  the  contention  that  the  engineer 
had  permitted  the  water  to  get  too  low  in  the  boiler  whereby  the  crown 
sheet  or  top  of  the  fire  box  became  red  hot  and  weak,  and  that  the  ex- 
plosion resulted  therefrom.  The  evidence  was  imdisputed  that  it  was 
the  duty  of  the  engineer  to  see  that  the  water  did  not  get  too  low.  Sev- 
eral witnesses  testified  for  defendant  that  the  condition  and  color  of  the 
fire  box  after  the  explosion  showed  that  it  had  been  burned,  and  that 
its  color  and  condition  could  be  accounted  for  in  no  other  way  except 
upon  the  theory  that  the  engineer  had  permitted  the  water  to  get  below 
the  top  of  the  crown  sheet,  thereby  burning  and  weakening  it.  Some  of 
appellee's  witnesses  contradicted  them  as  to  appearance  of  crown  sheet 
and  fire  box  after  the  explosion,  and  stated  that  it  was  white  from  the 
effects  of  alkali  water;  and  in  other  respects  testified  to  facts  inconsis- 
tent with  appellant's  theory,  and  stated  that  some  of  the  radial  bolts 
which  support  the  crown  sheet  were  pulled  through  and  showed  that 
they  were  weakened  and  damaged  by  the  action  of  alkali  water  in  the 
engine,  and  by  long  use. 

"The  testimony  wds  conflicting,  and  a  verdict  either  way  would  not 
have  been  disturbed  by  this  court  on  the  ground  that  it  was  not  sup- 
ported by  the  evidence.  The  record  authorizes  the  finding  by  this  court 
that  the  verdict  of  the  jury  as  to  the  liability  of  appellant  is  supported 
by  the  evidence.  That  appellee  did  not  permit  the  water  to  get  too  low 
in  the  boiler  and  that  appellant  was  guilty  of  negligence  in  failing  to 
inspect  and  repair  the  engine  boiler,  crown  sheet,  and  fire  box,  and  that 
plaintiff  was  injured  as  the  proximate  result  of  such  negligence. 

^^he  portions  of  the  charge  of  the  court  which  may  affect  the  question 
are  as  follows  : 

"  ^f,  therefore,  you  believe  from  the  evidence  that  plaintiff  suffered 
injuries  substantially  as  alleged  in  the  petition,  and  that  he  was  injured 
iy  the  explosion  of  a  boiler  of  one  of  defendant's  engines;  that  such  ex- 
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plosion,  if  any,  was  caused  by  a  defective  boiler;  that  same  was  defect- 
ive in  the  particulars,  or  any  of  the  same,  as  alleged  in  the  petition ;  that 
such  defects,  if  any,  rendered  said  boiler  not  reasonably  safe  for  the  pur- 
poses for  which  same  was  used,  and  if  you  find  in  addition  that  such 
unsafe  condition,  if  any,  was  due  to  a  lack  of  ordinary  care  on  part  of 
defendant  to  keep  the  boiler  in  a  reasonably  safe  condition,  then,  should 
you  so  find  (unless  under  the  following  paragraphs  of  this  charge  you 
also  find  that  plaintifE  was  guilty  of  contributory  negligence,  or  had  as- 
sumed the  risk  of  such  defective  condition,  if  any),  you  will  find  for 
plaintiff,'  etc. 

"In  paragraph  4  the  court  charged:  ^If  you  find  from  the  evidence 
that  plaintiff  allowed  the  water  to  get  too  low  in  the  boiler,  and  that 
his  so  doing  (if  you  so  find)  was  negligence,  that  is,  was  the  lack  of  such 
care  as  persons  of  ordinary  prudence  would  have  exercised  in  his  cir- 
cumstances, and  that  but  for  such  negligence  the  injury  would  not  have 
occurred,  then  ♦  *  *  plaintiff  will  be  chargeable  with  contributory 
negligence  and  you  will  find  for  defendant,  regardless  of  whether  de- 
fendant was  negligent  or  not.' 

"In  paragraph  5  of  the  charge,  the  court  said:  *If  you  believe  from 
the  evidence  that  plaintiff  allowed  the  water  to  get  too  low  in  the  boiler 
and  that  the  injury  was  caused  thereby,  you  will  find  for  defendant.' 

"Certified  Questions. — First.  Do  the  plaintiff's  pleadings  so  specify 
and  particularize  the  defects  alleged  to  have  caused  the  explosion  of 
which  he  complains  as  to  exclude  from  consideration,  as  a  ground  for 
recovery,  the  absence  of  the  safety  appliance  known  and  described  in  the 
testimony  as  a  ^sof t  plug  ?'  Or  (in  the  absence  of  demurrer)  are  the  al- 
legations in  regard  to  negligence  and  the  causes  producing  the  explosion 
so  general  as  to  admit  evidence  of  the  failure  of  defendant  to  provide 
a  ^sof  t  plug  ?' 

"Second.  If  the  admission  of  such  testimony  was  error,  did  defend- 
ant, by  questioning  two  of  its  witnesses  on  the  issue  and  receiving  like 
answers,  waive  the  exception  and  lose  the  right  to  urge  it  on  appeal  ? 

"Third.  Was  the  admission  of  the  testimony  complained  of  (if  error) 
harmless  error  ?" 

1.  The  evidence  as  to  the  absenoe  of  a  "soft  plug"  could  not,  under 
the  allegations  in  the  petition,  be  made  a  ground  for  recovery,  and  the 
evidence  was  not  admissible  for  that  purpose.  The  petition  does  not 
stop  with  a  general  allegation  that  the  explosion  was  caused  by  the 
negligence  of  the  defendant.  Had  it  done  so,  evidence  of  any  negligence 
causing  the  explosion  might  have  been  admissible.  But  where,  as  in 
this  case,  the  pleader  undertakes  to  specify  the  particular  act  or  omis- 
sion constituting  the  negligence  alleged,  he  is  held  to  proof  of  the  more 
specific  averment.  The  negligence  here  is  first  charged  to  have  been  the 
failure  to  make  a  proper  inspection  and  necessary  repairs  of  the  engine 
before  sending  it  out.  The  condition  of  the  engine  is  then  alleged  to 
have  been  bad,  and,  immediately,  the  particular  parts  which  were  in 
bad  condition  are  named  in  the  furtlier  averment  that  the  crown  sheet, 
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the  flue  sheet  and  the  entire  fire  box  were  in  an  unsafe  condition,  as 
evidenced  by  the  fact  that  the  radial  bolts  had  gone  through  the  crown 
sheet.  These  bolts  and  perhaps  the  crown  sheet  itself  are  then  alleged 
to  have  been  rotten  and  weak  from  the  cause  stated. 

The  inquiry  is  thus  restricted  to  the  condition  of  the  crown  sheet, 
flue  sheet,  and  fire  box.  The  general  allegation  as  to  the  unsafe  con- 
dition of  these,  if  it  stood  alone,  would  admit  proof  of  any  defect, 
whether  of  original  faulty  construction  or  deterioration,  which  would 
have  rendered  them  unsaie.  But  the  other  allegations  preceding  and 
following  this  showed  that  the  pleader  had  in  mind  and  intended  to 
charge  that  class  of  defects  resulting  from  deterioration  which  inspec- 
tion and  "repairs"  would  have  remedied;  for  the  negligence  is  charged 
to  have  consisted  in  the  failure  to  inspect  and  repair,  and  not  in  original 
faulty  construction  or  equipment  of  the  fire  box,  etc. ;  and  the  particular 
defects  of  the  crown  sheet  and  bolts  are  of  the  kind  that  result  from  use 
and  the  want  of  proper  attention.  Consistently  with  these  allegations, 
it  might  well  be  assumed  that  the  engine  and  all  its  parts  had  once  been 
complete,  the  specific  complaint  being  that  for  lack  of  attention  the 
parts  named  had  become  weak  and  unsafe.  No  issue  was  presented  as 
to  whether  or  not  any  of  its  essential  parts  were  lacking.  We  under- 
stand from  the  facts  stated  that  the  absence  of  the  plug,  if  a  defect,  was 
one  of  original  construction  and  did  not  result  merely  from  failure  to 
repair.  The  evidence  offered,  if  offered  for  the  purpose  of  showing  neg- 
ligence as  a  ground  of  recovery,  was  not  within  the  allegations.  We 
answer  the  first  paragraph  of  the  first  question  in  the  affirmative  and 
the  second  paragraph  in  the  negative. 

2.  The  second  question  is  rendered  immaterial  by  the  answer  given  to 
the  third. 

3.  This  question,  with  the  accompanying  statement,  makes  it  neces- 
sary that  we  first  determine  whether  or  not  the  admission  of  the  evidence 
was  erroneous.  While,  as  we  have  said,  the  pleadings  did  not  make  the 
absence  of  the  "soft  plug*^  a  ground  on  which  defendant  could  be  held 
liable,  it  does  not  follow  that  evidence  of  the  fact  was  not  admissible 
if  it  affected  in  any  measure  the  decision  of  other  issues. 

The  certificate  does  not  show  that  the  testimony  was  offered  and  ad- 
mitted for  any  specified  purpose,  nor  that  the  court  was  requested  in 
any  way  to  limit  or  define  its  operation.  One  of  the  questions  raised 
by  pleading  and  evidence  for  the  decision  of  the  jury  was  as  to  the 
cause  of  the  explosion;  and  either  party  had  the  right  to  prove  any 
circumstance  bearing  upon  that  question.  Would  the  burning  of  the 
crown  sheet,  resulting  from  an  insufficient  supply  of  water  in  the  boiler, 
cause  an  explosion?  Some  of  the  witnesses  answered  that  it  would  if 
there  was  no  "soft  plug.*'  The  question  at  once  arose  as  to  whether  or 
not  this  engine  had  such  a  plug.  We  think  the  entire  field  of  inquiry, 
as  to  what  would  and  did  cause  the  explosion,  was  opened  up  and  either 
party  had  the  right  to  adduce  any  circumstance  which  might  help  the 
jury  to  form  a  correct  opinion  upon  the  question.     The  causes  which 
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might  produce  such  an  occurrence  as  that  in  question  and  the  conditions 
and  circumstances  imder  which  it  might  occur  were  the  proper  subject 
of  full  inquiry,  and,  the  purpose  being  to  arrive  at  the  exact  truth  with 
respect  to  it,  either  plaintiff  or  defendant  had  the  right  to  show  the 
true  facts  whether  particular  evidence  offered  was  beneficial  to  the  one 
offering  it  or  to  his  adversary.  Our  answer  to  the  third  question  is  thai 
the  evidence,  upon  the  facts  stated,  was  properly  admitted,  and  hence 
any  question  as  to  harmless  error  does  not  arise. 


D.   B.    WiLLOUGHBY   V.    W.   A.   TOWNSEND. 
No.  828.    Decided  November  9,  1899. 

1.  Sale  of  School  Land — ^Application — ^Affidavit — Purchase  for  a  Home. 

Application  to  purchase  school  land  under  Act  of  1895,  chapter  47,  section  9  (Re- 
vised Statutes,  article  4218j),  to  support  suit  for  recovery  of  the  land,  must  be  accom- 
panied by  affidavit  that  applicant  desires  to  purchase  it  for  a  home;  this  is  not  com- 
plied with  in  effect  by  an  affidavit  that  he  is  a  bona  fide  settler  thereon.    (Pp.  81,  82.) 

2.  School  Land — Sale — ^Fozf  eiture — ^Placing  Again  on  Market. 

Land  classified,  appraised*  and  sold  in  1881,  under  the  law  then  in  force,  and  then 
forfeited  by  suit  for  nonpayment,  having  been  taken  off  the  market  by  that  sale, 
was  not  again  open  to  purchase,  though  no  reclassification  and  appraisement  was  re- 
quired, until  the  Commissioner,  under  section  6  of  the  Act  of  1895,  had  given  no- 
tice to  the  county  clerk  that  it  was  offered  for  sale.    (Pp.  83,  84.) 

Erbor  to  the  Court  of  Civil  Appeals  for  the  Third  District,  in  an  ap- 
peal from  McCuUoch  County. 

Townsend  sued  Willoughby  in  trespass  to  try  title,  and  recovered. 
Defendant  appealed,  and  on  affirmance  obtained  writ  of  error. 

F,  M,  Newman,  for  plaintiff  in  error. — The  application  to  purchase 
should  have  been  accompanied  by  the  affidavit  of  the  applicant,  in  effect 
that  he  desired  to  purchase  the  land  for  a  home  and  had  in  good  faith 
settled  thereon.  Acts  24th  Leg.  (1895),  65  (chap.  47,  sec.  9);  Eev.  Stats., 
art,  4218J;  Cordill  v.  Moore,  43  S.  W.  Rep.,  299;  Snyder  v.  Nunn,  66 
Texas,  255. 

Goodwin,  Grinnan  &  Shropshire,  for  defendant  in  error. — Townsend 
swears  that  his  home  is  already  fixed  upon  the  land,  and  that  he  is  a 
settler  thereon  in  good  faith,  and  that  he  is  not  buying  it  for  any  other 
person  or  corporation.  Does  this  not  show  that  he  is  buying  it  for  a 
home.^  It  occurs  to  us  that  his  affidavit  that  he  has  already  fixed  his 
home  thereon,  and  is  a  settler  in  good  faith,  and  is  not  buying  the  land 
for  any  other  person  or  corporation,  coupled  with  his  application  to 
purchase  it  as  such  an  actual  bona  fide  settler,  shows  beyond  question 
that  he  is  buying  the  land  for  a  home,  and  if  that  be  so,  the  effect  of 
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the  aflSdavit  taken  as  a  whole  is  that  he  is  buying  the  land  for  a  home. 
The  statute  in  this  particidar  does  not  undertake  to  prescribe  the  lan- 
guage of  the  affidavit,  but  the  eifect  of  the  affidavit  as  a  whole,  and  we 
submit  that  if  the  whole  thing  taken  together  has  that  effect,  it  com- 
plies with  the  law.  It  matters  not  that  you  have  to  look  to  every  part 
and  sentence  of  the  affidavit  to  find  this  effect,  just  so  it  is  there. 

This  land  having  been  classified  and  appraised  at  $1  per  acre  under 
the  Act  of  1881,  and  sold  under  said  classification  and  appraisement  to 
Gilbert  Smith,  and  said  sale  having  been  canceled  at  the  suit  of  the 
State  by  decree  of  the  District  Court  of  McCuUoch  County,  in  November, 
1896,  and  the  title  to  same,  by  said  decree,  transferred  back  to  the  State, 
it  reverted  to  the  school  lands  of  the  State,  and  was  subject  to  sale  at 
once,  and  the  Land  Commissioner  had  no  right  to  reject  appellee's  appli- 
cation to  purchase  same,  which  application  was  filed  m  the  General 
Ijand  Office  on  January  4,  1897.  Said  land  having  already  been  legally 
classified  and  appraised  and  put  on  the  market  at  $1  per  acre,  the  Land 
Commissioner  had  no  right  to  hold  same  off  the  market  for  further 
classification  and  appraisement  by  himself.  Under  the  Acts  of  the 
Twenty-fourth  Legislature,  which  law  governs  this  sale,  he  had  no  au- 
thority to  reclassify  and  appraise  school  lands  that  had  been  classified 
and  appraised  under  former  laws;  and  the  court  should  have  received 
this  evidence.  Acts  24th  Leg.,  p.  63,  sec.  3,  and  p.  64,  sec.  4;  Acts  25th 
Leg.,  p.  184;  Rev.  Stats.,  art.  4218e;  Suth.  on  Stat.  Cons.,  sees.  229, 
303,  311;  Scott  v.  Blackburn,  47  S.  W.  Rep.,  480. 

WILLIAMS,  Associate  Justice. — Under  the  verdict  of  the  jurv-  and 
the  findings  of  the  Court  of  Civil  Appeals,  it  must  be  taken  as  estab- 
lished that  defendant  in  error,  who  was  plaintiff  below,  was  an  actual 
settler  upon  the  section  of  school  land  for  the  recovery  of  which  he 
sued,  when  he  applied  to  purchase  it  on  January  13,  1897;  and  that 
plaintiff  in  error,  defendant  below,  was  not  such  a  settler  when  he  ap- 
plied on  January  12, 1897.  From  this  it  follows  that  if  defendant  in  er- 
ror, in  making  his  application,  complied  with  all  of  the  requirements  of 
the  law  governing  it,  be  was  entitled  to  the  land  and  therefore  had  the 
right  to  recover  it.  It  also  follows  that  the  act  of  the  Commissioner  of 
the  General  Land  Office,  in  accepting  the  application  of  plaintiff  in  er- 
ror and  in  concluding  a  contract  with  him,  was  ineffectual  to  prevent 
such  a  recovery.  But  as  defendant  in  error  was  plaintiff,  it  was  neces- 
sary for  him,  in  order  to  maintain  his  action,  to  show  such  compliance 
with  the  law  as  entitled  him  to  an  award  of  the  land  at  the  hands  of  the 
Commissioner;  and  the  defect  in  the  title  of  the  plaintiff  in  error  could 
not  help  him.     Gracy  v.  Hendrix,  ante,  p.  26. 

The  statute  in  force  when  the  transactions  took  place  required  that 

the  application  to  purchase  should  be  accompanied  by  the  affidavit  of  the 

applicant  "that  he  desires  to  purchase  the  land  for  a  home  and  has  in 

good  faith  settled  thereon,"  besides  other  facts  not  material  here.    The 
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affidavit  which  accompanied  the  application  made  by  defendant  in  error 
was  in  the  following  language :  "I,  W.  A.  Townsend,  do  solemnly  swear 
that  my  home  is  upon  aforesaid  section  No.  228,  certificate  32-246,  issued 
to  6.  H.  &  H.  R.  E.  Co.  in  McCuUoch  County,  purchased  under  Act  of 
1895,  and  that  I  am  a  bona  fide  settler  on  the  same  and  head  of  a  family, 
and  am  now  neither  assignee  or  original  purchaser,  the  owner  of  any 
other  land  purchased  from  the  State.  I  further  swear  that  I  am  not 
acting  in  collusion  with  others  for  the  purpose  of  buying  the  land  for 
any  other  person  or  corporation,  and  that  no  other  person  or  corpora- 
tion is  interested  in  this  purchase  save  myself,  and  that  my  postoffice 
address  is  Brady,  in  McCulloch  County,  State  of  Texas.^'  It  is  apparent 
that  this  does  not  contain  the  language  prescribed  by  the  statute.  Are 
the  words  of  the  affidavit  and  those  of  the  statute  "in  effect^'  the  same  ? 
Unless  they  are,  it  can  not  be  held  that  the  applicant  complied  with  the 
law  and  plaintiffs  title  must  fail;  for  neither  the  Commissioner  nor 
the  courts  have  power  to  dispense  with  so  plain  a  requirement.  It  may 
be  true  that  the  home  of  an  intending  purchaser  is  upon  the  land  when 
he  makes  his  affidavit,  and  at  the  same  time,  be  true  also  that  he  does 
not  desire  to  purchase  it  for  a  home.  His  application  to  buy  shows 
that  he  desires  to  purchase,  but  it  does  not  imply  that  his  desire  or  in- 
tent in  purchasing  is  to  make  his  home  upon  the  land.  The  difference 
thus  shown  between  the  statement  in  the  affidavit  and  that  required  by 
the  statute  is  rendered  material  not  only  by  the  express  language  of  the 
law,  but  by  its  policy  and  purpose.  These  lands  are  reserved  for  sale  to 
actual  settlers,  and  not  to  actual  settlers  simply,,  but  to  such  as  settle 
with  the  purpose  of  acquiring  a  home  upon  the  land.  To  enforce  this 
policy,  the  law  requires  actual  residence  upon  the  land  for  three  years 
as  a  condition  precedent  to  the  extension  of  final  title.  To  prevent 
evasions  of  this  policy  by  sales  to  those  who  have  no  purpose  of  making 
their  homes  upon  the  land,  the  law  requires  this  affidavit  to  purge  the 
conscience  and  show  the  good  faith  of  the  applicant  and  his  intent  and 
purp.ose  to  acquire  the  land,  as  the  law  intends  he  shall  acquire  it, — for 
a  home. 

Nor  can  it  be  admitted  that  the  statement  that  the  applicant  was  a 
settler  in  good  faith  may  be  properly  held  to  include  the  other.  The  law 
requires  the  statement  of  both  the  settlement  in  good  faith  and  the  desire 
to  purchase  for  a  home.  We  can  not  dispense  with  one  as  being  included 
within  the  other  when  the  Legislature  has  plainly  separated  them  and 
exacted  both.  An  affiant  may  state  that  he  has  made  a  settlement  in 
good  faith  when  his  purpose  is  other  than  that  intended  by  the  law.  It 
was  doubtless  to  prevent  this  that  an  express  declaration  from  himself 
Tinder  oath  of  his  desire  to  purchase  for  a  home  was  required.  To  dis- 
pense with  this  would  permit  evasion  at  a  p6int  where  the  Legislature 
intended  to  forestall  it,  a  precaution  doubtless  suggested  by  experience. 
It  follows  that  it  was  the  duty  of  the  Commissioner  to  reject  plaintiff's 
application,  and  whether  he  assigned  the  proper  reason  or  not  is  im- 


Digitized  by 


Google 


ISGO.]  WiLLOUOHBY   V.    TOWNSEND.  83 

material  to  this  controversy.  Since  the  evidence  admitted  failed  to  show 
a  right  in  plaintifiE  to  recover  the  land,  the  judgment  in  the  District 
Court  should  have  been  that  he  take  nothing;  and  such  is  the  proper 
judgment  for  this  court  to  render,  unless,  bv  his  cross-assignment  of 
error,  defendant  in  error  has  shown  a  reason  why  the  cause  should  be  re- 
Hiaii^cL  By  such  assignment  it  is  urged,  in  substance,  that  the  District 
Court  excluded  evidence  which,  if  admitted,  would  have  established 
plaintiff's  right.  The  evidence  offered  and  excluded  tended  to  show  that 
on  January  4,  1897,  prior  to  the  making  of  the  application  which  we 
have  discussed,  which  was  presented  January  13,  1897,  defendant  in  er- 
ror had  presented  to  the  Commissioner  an  application  which  complied 
with  all  of  the  requirements  of  the  statute,  and  that  it  was  rejected  by 
that  officer  because  the  land  was  not  then  properly  on  the  market  and 
open  to  bidders.  The  facts  upon  which  this  action  was  based  were  that 
the  section  had  been  classified  and  appraised  in  1881  under  the  law  then 
in  force  and  had  been  sold  in  1882  to  one  Gilbert.  Suit  had  been 
brought  by  the  State  against  him  to  forfeit  his  contract  for  nonpayment 
of  interest,  which  resulted  in  a  judgment  in  November,  1895,  canceling 
the  sale.  A  copy  of  this  decree  was  filed  in  the  General  Land  Office 
during  December,  1896,  and,  thereupon,  on  January-  1,  1897,  the  Com- 
missioner declared  the  purchase  canceled,  but  did  not  notify  the  coimty 
clerk  of  McCulloch  County  thereof  and  list  the  land  with  him  for  sale 
until  January  7,  1897,  after  defendant's  application  had  been  filed. 

The  contention  of  defendant  in  error  is  that  upon  the  annulling  of  the 
sale  to  Gilbert,  the  land  at  once  reverted  to  the  school  fund,  and  was, 
by  operation  of  law,  made  subject  to  sale  at  the  former  valuation,  and 
that  the  Commissioner  had  no  power  to  refuse  to  sell  it  upon  proper  ap- 
plication. 

It  is  true,  as  contended,  that  the  Act  of  1895  did  not  require  the 
classification  and  appraisement  of  land  previously  classified  and  ap- 
praised under  former  laws.  Laws  24th  Leg.,  p.  63,  sec.  3 ;  p.  64,  sec.  4. 
But  section  6  of  that  act  did  require  the  Commissioner  to  notify  the 
county  clerk  of  the  valuation  fixed  upon  each  section  of  land  which 
**he  [the  Commissioner]  offers  for  sale."  It  may  be  true  that  it  was 
not  necessary,  under  this  act,  for  him  to  repeat  such  notice  as  to  lands 
not  previously  sold  where  it  had  been  given  under  former  laws.  It  does 
not  appear  that  this  section  had  ever  before  been  listed  with  the  clerk. 
However  that  may  be,  it  had  been  sold  and  thereby  removed  from 
market  so  long  as  the  sale  to  Gilbert  stood.  How  was  it  to  be  again 
offered  for  sale?  The  second  section  of  the  Act  of  1895  invested  the 
Commissioner  "with  all  the  power  and  authority  necessary  to  carry  into 
effect  the  provisions  of  this  act"  and  required  him  to  "adopt  such  reg- 
ulations as  may  be  deemed  necessary  to  carry  into  effect  the  provisions 
of  this  act,"  the  regulations  to  be  submitted,  it  is  true,  to  the  Governor 
for  approval  before  adoption  or  promulgation.  The  sixth  section  re- 
quired notice,  as  before  stated,  to  the  county  clerk  of  lands  offered  for 
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sale.  The  ninth  section  provided:  "Any  owner  of  land  heretofore 
purchased  shall  have  prior  right  after  this  act  goes  into  eflfect  or  after 
the  land  is  again  placed  upon  the  market  to  purchase/^  etc. 

The  language  italicized  implies  that  the  land  is  to  be  again  placed 
upon  the  market.  The  Commissioner  is  the  officer  who  is  to  take  this 
action,  and  he  is  required  by  section  six  to  do  so  by  giving  the  notice 
to  the  county  clerk  of  each  section  which  he  offers  for  sale.  This 
probably  requires  action  such  as  was  taken;  but  whether  it  does  so  im- 
peratively or  not,  the  power  given  in  the  second  section  to  the  Com- 
missioner is  sufficient  to  enable  him  to  prescribe  that  course,  especially 
as  it  is  in  line  with  the  obvious  spirit  and  purpose  of  the  law.  Such 
purpose  is,  doubtless,  by  placing  the  list  with  the  county  clerk,  to  give 
equal  opportunity  to  all  persons  desiring  to  settle  upon  and  buy  school 
lands,  and  this  purpose  was  promoted  by  the  course  taken.  As  defen- 
dant in  error's  first  application  was  made  before  the  land  was  open  to 
purchase,  the  Commissioner  properly  rejected  it,  and  the  admission  of 
it  in  evidence  could  not  have  helped  the  case. 

The  judgments  of  the  District  Court  and  the  Court  of  Civil  Appeals 
will  therefore  be  reversed,  and  judgment  will  be  here  rendered  that 
plaintiff  below  take  nothing,  etc. 

Reversed  and  rendered. 


Alexandro  Linares,  Administrator,  v.  Concepcion  Garcia 

DE  Linares. 

No.  830.    Decided  November  9,  1899. 

1.  Homestead — ^Wife  Living  Apart  from  Husband. 

The  purchase  of  and  regidence  on  land  by  the  husband,  after  voluntary  separation- 
from  him  by  the  wife,  does  not  constitute  such  property  the  homestead  of  the 
family,  where  it  was  never  intended  by  either  that  the  wife  should  reside  there. 
Henderson  v.  Ford,  46  Texas,  627,  and  Clements  v.  Lacy,  51  Texas,  150,  distinguished. 
(P.  87.) 

2.  Same — ^Allowance  in  Lieu  of.  * 

Where  separation  from  the  husband  was  without  fault  of  the  wife,  she  was  en- 
titled to  an  allowance  from  the  estate  of  the  deceased  husband,  in  lieu  of  the  home- 
stead, though  his  residence,  not  being  th^  homestead  of  the  family,  could  not  be 
set  aside  to  her  as  such.     (P.  87.) 

3.  Husband    and    Wife— Separation — Forfeiture    of    Bights — ^Burden    of 

Proof.  • 

A  wife  separating  from  her  husband  for  sufficient  cause  does  not  forfeit  her  right 
to  the  homestead  and  widow's  allowance  from  his  estate;  and  the  burden  is  upon 
the  administrator  resisting  such  allowance  to  show  the  facts  from  which  such  for- 
feiture would  result.     (P.  87.) 

4.  Practice  on  Appeal — Homestead — Allowance. 

A  judgment  setting  aside  to  the  widow,  as  homestead,  property  which  was  not 
such  in  fact,  will  be  affirmed,  where  the  right  of  the  widow  to  take  the  same  in  lieu 
of  homestead  allowance  was  clear,  though  she  had  not  asked  that  relief.     (Pp.  87,  88.) 
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Error  to  the  Court  of  Civil  Appeals  for  the  Fourth  District,  in  an 
appeal  from  Webb  County. 

In  the  administration  of  the  estate  of  Pioquinto  Linares,  deceased, 
property  was  set  aside  to  the  widow,  as  homestead,  on  her  application, 
and  this  judgment  was  sustained  by  the  District  Court,  on  appeal  by 
the  administrator,  but  was  reversed  by  the  Court  of  Civil  Appeals,  on 
appeal  by  the  widow.     The  administrator  then  obtained  writ  of  error. 

Bethel  Coopwoody  for  plaintiff  in  error. — The  Court  of  Civil  Appeals 
€rred  in  overruling  the  District  Courtis  conclusion  of  law,  that  the 
husband  was  not  the  head  of  a  family  and  did  not  acquire  a  home- 
stead exempt  from  forced  sale,  and  in  not  sustaining  such  conclusion 
as  the  law  arising  from  the  facts  found  by  the  trial  court.  Constitution 
of  Texas,  art.  16,  sec.  50;  Rev.  Stats.,  arts.  2395,  1733;  Meyer  v.  Claus, 
15  Texas,  517,  518;  Jordan  v.  Godman,  19  Texas,  273;  McElroy  v.  Mc- 
Goffin,  68  Texas,  209;  Reece  v.  Renfro,  68  Texas,  194;  McDannell  v. 
Ragsdale,  71  Texas,  26;  Story  on  Conflict  of  Laws,  sec.  51.  ' 

The  Court  of  Civil  Appeals  erred  in  holding  that  plaintiff  was  en- 
titled to  have  the  lot  set  apart  to  her  as  a  homestead,  and  in  not  find- 
ing in  lieu  thereof,  that,  upon  the  facts  found, — the  wife^s  abandon- 
ing the  husband  and  his  domicile  for  twenty  years  without  offering  to 
return  and  never  residing  in  or  being  a  citizen  of  the  United  States 
or  the  State  of  Texas, — ^no  right  to  have  the  lot  set  apart  ever  existed 
in  her  favor. 

The  case  of  Wheat  v.  Owens,  15  Texas,  243,  does  not  involve  any 
question  of  homestead  at  all,  and  its  citation  by  the  Court  of  Civil 
Appeals  in  the  present  case  has  no  applicability.  It  involves  the  ques- 
tion of  the  wife's  right  to  a  community  interest  in  the  land,  and  was 
decided  against  her.  In  Clements  v.  Lacy,  51  Texas,  150,  also  cited 
by  the  Court  of  Civil  Appeals,  the  wife  did  not  come  to  Texas  until 
after  the  death  of  the  husband,  but  she  claimed  to  have  remained  away 
with  his  consent,  to  superintend  the  education  of  their  daughter,  and 
subsequently  by  reason  of  the  late  war  between  the  States.  But  what- 
ever view  may  be  taken  of  Clements  v.  Lacy,  it  did  not  attempt  to  over- 
rule Trawick  v.  Harris,  8  Texas,  317,  or  Jordan  v.  Godman,  19  Texas, 
273;  and  the  rule  in  the  latter  case  was  declared  a  rule  of  property  not 
to  be  departed  from,  in  McElroy  v.  McGoffin,  68  Texas,  209,  and  in 
Reece  v.  Renfro,  68  Texas,  194,  and  the  same  rule  recognized  in  Mc- 
Dannell V.  Ragsdale,  71  Texas,  26.  And  these  cases  applied  the  rule  to 
a  wife  who  was  a  resident  citizen  of  the  United  States,  but  not  of  the 
State  of  Texas.  Shall  this  wholesome  rule  be  discarded  to  go  back 
to  the  technical  rule  as  to  domicile  deduced  from  fixed  intention  in 
Clements  v.  Lacy,  in  a  case  where  no  such  intention  even  was  shown 
and  one  in  which  the  wife  was  an  inhabitant  of  a  foreign  country  for  at 
least  thirtv  vears  before  the  husband's  death? 
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A,  Winslow  and  C,  A,  McLane,  for  defendant  in  error. — The  home- 
stead of  the  husband  is  the  homestead  of  the  wife,  and  she  is  upon  his 
death  entitled  to  have  it  set  aside  for  her  use  and  benefit,  so  long  as 
she  may  choose  to  occupy  the  same.  Constitution  of  Texas,  art.  16, 
sec.  52;  Rev.  Stats.  1895,  art  2046;  Routh  v.  Routh,  57  Texas,  589; 
Heidenheimer  v.  Loring,  6  Texas  Civ.  App.,  560. 

The  surviving  wife  is  entitled  to  have  the. homestead  of  her  deceased 
husband  set  aside  for  her  use  and  benefit,  so  long  as  she  chooses  to  oc- 
cupy the  same,  even  though  they  were  at  the  time  of  his  death,  and  had 
been  for  years,  separated;  and  esj^ecially  this  is  true  when  such  sep- 
aration was  caused,  as  in  this  case,  by  cruel  treatment  of  his  wife  by 
said  husband.  Constitution  of  Texas,  art.  16,  sec.  52;  Rev.  Stats. 
1895,  art.  2046;  Routh  v.  Routh,  57  Texas,  589;  Heidenheimer  v.  Lror- 
ing,  6  Texas  Civ.  App.,  560. 

GAINES,  Chief  Justice. — This  is  a  proceeding  instituted  in  the 
County  Court  in  matter  of  the  estate  of  Pioquinto  Linares,  deceased, 
by  Concepcion  Garcia  de  Linares  to  have  set  apart  to  her  a  certain  lot 
in  the  city  of  Laredo,  claimed  to  be  the  homestead  of  the  family.  The 
application  was  refused  by  the  County  Court  and  also  by  the  District 
Court,  but  the  judgment  was  reversed  in  the  Court  of  Civil  Appeals 
and  judgment  there  rendered  for  appellant. 

The  following  are  the  facts  found  by  the  judge  who  tried  the  case 
in  the  District  Court: 

"Applicant  and  deceased  were  married  in  the  Republic  of  Mexico 
about  thirty  years  ago,  and  separated  about  the  year  1878,  the  wife 
going  from  New  Laredo,  Mexico,  where  she  and  her  husband  had  been 
living,  to  Monterey,  and  there  remained  until  the  death  of  her  husband 
in  1898.  The  husband  came  to  Laredo,  Texas,  and  in  1897  acquired 
lot  7  in  block  116  in  Laredo.  He  built  a  house  and  lived  alone  on  said 
lot  for  about  one  year  previous  to  his  death.  Husand  and  wife  sep- 
arated by  agreement,  the  wife  being  induced  thereto  by  reason  of  th^ 
cruel  treatment  of  the  husband.  There  are  no  children  of  the  mar- 
riage, and  there  are  unpaid  debts  due  by  the  husband's  estate.'*  The 
inventory  showed  that  the  property  of  the  estate  consisted  only  of  the 
lot  in  question,  appraised  at  $120,  and  some  items  of  personal  property, 
appraised  separately,  and  amounting  in  the  aggregate  to  the  sum  of 
$18.50. 

Article  204G  of  our  Revised  Statutes  makes  it  the  duty  of  the  county 
court  at  the  first  term  thereof,  after  an  inventory  and  appraisement 
of  an  estate  has  been  returned,  to  set  apart  to  the  widow,  minor  chil- 
dren, and  unmarried  daughters  of  the  deceased  remaining  with  the 
family  all  such  property  of  the  estate  as  may  be  exempt  from  forced 
sale,  with  the  exception  of  one  year's  supply  of  provisions.  The  Con- 
stitution protects  from  sale  under  execution  "the  homestead  of  a  fam- 
ily." Const.,  art.  3,  sec.  o().  The  Statute,  in  providing  for  exemp- 
tions from  forced  sale,  specifies  first,  "the  homestead  of  the  family." 
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The  property  in  controversy  in  this  case  was  the  homestead  of  the  de- 
cedent, but  the  question  arises,  was  it  the  homestead  of  the  family? 
The  family  in  this  case  consisted  of  Pioqninto  Linares  and  his  wife. 
It  was  his  residence,  but  it  was  not  hers.  She  never  lived  upon  it. 
Neither  did  he  or  she  at  any  time  contemplate  that  it  ever  should  be. 
The  fact  that  they  had  agreed  upon  and  had  effected  a  permanent  sep- 
aration precludes  the  idea  that  it  was  ever  intended  by  either  that  she 
should  reside  there.  It  was  clearly  not  in  fact  the  homestead  of  a  fam- 
ily; nor  do  we  think  it  can  be  deemed  so  in  construction  of  law.  The 
case  differs  materially  from  that  of  Henderson  v.  Ford,  46  Texas,  627, 
and  also  from  that  of  Clements  v.  Lacy,  51  Texas,  150.  In  each  of 
these  cases  it  is  true  the  wife  never  lived  upon  the  land  in  question; 
but  in  each  it  clearly  appears  that  it  was  intended  both  by  the  husband 
and  the  wife  that  she  should  do  so  as  soon  as  circumstances  should 
permit.  In  the  former,  a  Confederate  soldier,  who  owned  land  in 
Texas  and  lived  upon  it  as  his  homestead,  married  in  Alabama,  he  and 
his  wife  contemplating  at  the  time  of  their  marriage  that  it  should  be 
their  home.  It  was  held  that  it  became  their  homestead,  and  that  a 
subsequent  conveyance  by  the  husband  not  joined  in  by  the  wife  did  not 
pass  the  title.  In  the  latter  case  the  court  say,  "that  the  mere  absence 
of  the  wife  from  the  State,  when  not  designed  as  an  abandonment  of 
the  husband,  but  with  his  consent  and  with  the  intention  to  make  his 
domicile  here  her  future  home,  will  not  work  a  forfeiture  of  her  home- 
stead rights.^*  The  intention  to  make  the  propierty  the  home  of  the 
wife  as  well  as  that  of  the  husband,  which  existed  in  both  of  the  cases 
cited,  was  absent  in  the  present  case. 

But  while  we  think  that  the  lot  in  controversy  can  not  be  held  the 
homestead  of  the  family  and  therefore  capable  of  being  set  apart  to 
the  wife  as  such,  we  are  of  opinion  that  she  is  entitled  to  an  allowance 
from  the  estate  in  lieu  of  exempt  property,  unless,  by  her  separation 
from  her  husband,  she  has  forfeited  her  rights  as  surviving  widow. 
Has  she  forfeited  her  rights  ?  It  is  clearly  incumbent  upon  the  party 
who  claims  the  benefit  of  a  forfeiture  in  such  a  case  to  establish  the 
facts  from  which  it  results.  In  Earle  v.  Earle,  9  Texas,  630,  it  is  held 
that  the  wife,  by  voluntarily  abandoning  her*  husband  for  a  series  of 
years  without  cause,  loses  her  right  to  the  homestead  and  to  the  widow's 
allowance.  On  the  other  hand,  we  have  decisions  which  recognize  the 
rule  that  the  separation  of  the  wife  from  the  husband  does  not  for- 
feit her  rights  as  a  wife  where  there  is  a  sufficient  cause  to  justify  such 
separation.  Wheat  v.  Owens,*  15  Texas,  242;  Sears  v.  Sears,  45  Texas, 
557.  In  this  case  we  have  the  meager  facts  that  the  separation  was  by 
agreement  between  the  husband  and  wife,  and  "that  the  wife  was  in- 
duced thereto  by  reason  of  the  cruel  treatment  of  the  husband."  The 
nature  and  extent  of  the  cruelty  does  not  appear  from  the  court's  find- 
ings. Presumably,  it  was  sufficient  to  justify  the  separation  on  her 
part.  If  not,  the  administrator  who  contested  her  application  should 
have  shown  it.     We  therefore  conclude  that  under  the  facts  of  this 
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case  it  does  not  appear  that  the  wife  had  forfeited  her  right  as  surviv- 
ing widow  to  claim  an  allowance  in  lieu  of  a  homestead  and  other 
exempt  property. 

Since  we  are  of  opinion  that  the  plaintiff  in  error  was  not  entitled 
to  have  the  lot  in  controversy  set  apart  to  her  as  "the  homestead  of 
the  family/'  it  may  be  that,  in  an  ordinary  case,  we  should  reverse  the 
judgment  of  the  Court  of  Civil  Appeals  and  aflBrm  that  of  the  District 
Court,  and  leave  her  to  proceed  for  an  allowance  in  lieu  of  a  homestead. 
But  here  the  value  of  this  lot  is  manifestly  insuflScient  to  make  her  a 
proper  allowance  in  place  of  exempt  property,  however  humble  her  con- 
dition in  life  may  be.  If,  instead  of  asking  for  this  lot  as  a  homestead, 
she  had  asked  for  an  allowance  in  lieu  thereof  and  had  chosen  to  take 
the  lot  at  its  appraised  value  in  part  satisfaction  of  the  allowance,  the 
court  should  have  granted  her  prayer.  Eev.  Stats.,  arts.  2747,  2048, 
Although  she  prayed  that  the  property  be  set  apart  to  her  as  the  home- 
stead, yet  when  it  was  made  to  appear  upon  the  hearing  that  it  was  not 
"the  homestead  of  the  family'^  within  the  meaning  of  the  law,  and  that 
there  was  no  other  property  of  any  considerable  value  from  which  to 
make  up  an  allowance  in  lieu  of  exempt  property,  the  court  should  have 
awarded  it  to  her.  We  think  therefore  that  the  Court  of  Civil  Appeals 
rendered  such  judgment  as  the  trial  court,  under  the  peculiar  facts  of 
the  case,  should  have  rendered,  and  therefore  its  judgment  is  affirmed. 

Affirmed, 


J.  H.  Wilson  v.  R.  A.  Vick. 

No.  831.    Decided  November  9,  1809. 

1.  Pleading — ^Demurreiv- Waiver. 

See  demurrer  in  which  statement  of  a  specific  ground  of  objection  was  held  to 
waive  other  grounds,  though  such  as  might  have  been  raised  by  general  demurrer. 
(Pp.  89,  90.) 

2.  Practice  of  Medicine — Statutes  Construed. 

A  physician  who  has  a  diploma  from  a  recognized  medical  school  duly  recorded 
is  entitled  to  practice  medicine  without  obtaining  a  certificate  from  the  board  of 
medical  examiners.  Penal  Code,  arts.  438,  440;  Rev.  Civ.  Stats.,  arts.  3784,  3785, 
3787.    (Pp.  90,  91.) 

3.  Same— Case  Limited. 

The  contrary  decision  in  Kennedy  v.  Schultz,  6  Texas  Civil  Appeals,  461,  was  cor- 
rect, under  the  provision  of  Revised  Statutes,  1879,  article  3638,  which  prohibited 
practicing  without  obtaining  certificate  from  the  medical  board,  but  which  wai 
omitted  from  the  revision  of  1895.     (P.  91.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Third  District,  in  an 
appeal  from  Lee  County. 

Vick  sued  Wilson,  and  obtained  a  judgment  which  was  affirmed  on 
appeal  taken  by  defendant,  wlio  thereupon  obtained  writ  of  error. 
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IF.  A.  Morrisan,  for  plaintiif  in  error. — The  court  erred  in  sustaining 
the  plaintiflPs  exception  to  so  much  of  the  defendant's  answer  as  pleaded 
in  set-off  the  account  for  the  sum  of  $206.50,  for  the  reason  that  the 
allegations  of  the  defendant's  answer  showed  him  to  be  a  competent 
and  qualified  physician  and  entitled  under  the  law  to  receive  compen- 
sation for  his  professional  services,  and  because  he  was  entitled  to  re- 
cover, at  any  rate,  for  the  items  in  said  accoimt  that  were  not  strictly 
the  result  of  professional  services. 

Orgain,  Garwood  &  BowerSy  for  defendant  in  error. — A  physician  who 
has  not  received  and  recorded  his  certificate  from  the  board  of  medical 
examiners  in  accordance  with  the  provisions  of  title  82  of  the  Revised 
Civil  Statutes  of  1895  is  not  entitled  to  recover  for  medical  services. 
Bev.  Stats.,  arts.  3777,  3788;  Penal  Code,  arts.  438-440;  Kenedy  v. 
Schultz,  6  Texas  Civ.  App.,  461;  Railway  v.  Muth,  7  Texas  Civ.  App., 
443;  Dowdell  v.  McBride,  18  Texas  Civ.  App.,  645;  Dowdell  v.  McBride, 
92  Texas,  239. 

GAINES,  Chief  Justice. — This  suit  was  brought  by  defendant  in 
error  against  plaintiff  in  error,  to  recover  a  sum  of  money  for  material 
furnished  to  the  latter  to  be  used  in  the  construction  of  a  house,  and 
to  foreclose  a  lien  upon  the  lot  upon  which  the  house  was  situated. 
The  defendant  below  filed  many  exceptions  to  the  petition,  and  pleaded, 
among  other  things,  an  account  for  medical  services  and  medicines  as 
an  offset.  The  plaintiff  having  excepted  to  the  plea  of  set-off,  the  ex- 
ception thereto  was  sustained,  and,  upon  the  trial,  judgment  was  ren- 
dered for  the  debt  as  claimed,  with  a  decree  enforcing  the  lien. 

The  case  was  carried  to  the  Court  of  Civil  Appeals  upon  numerous 
assignments  of  error,  one  of  which  was  that  the  trial  court  erred  in 
sustaining  the  plaintiff's  exception  to  the  defendant's  plea  of  set-off. 
The  appellate  court  found,  however,  that  no  error  was  pointed  out,  and 
affirmed  the  judgment. 

We  concur  in  the  rulings  of  the  Court  of  Civil  Appeals  upon  all  the 
assignments  save  upon  that  specifically  mentioned.  In  his  plea  of 
set-off,  the  defendant  averred  that  'lie  is  a  regular  practicing  phy- 
sician, entitled  to  practice  his  profession  by  virtue  of  a  regular  diploma 
granted  to  him  by  the  Vanderbilt  University,  of  Xashville,  Tennessee, 
the  said  university  being  a  university  of  the  first  class  and  being  a 
medical  college  recognized  by  the  American  Medical  Association;  and 
that  before  the  defendant  engaged  in  the  practice  of  medicine,  as  here- 
inbefore set  out,  he  caused  the  said  diploma  to  be  duly  recorded  in  the 
office  of  the  district  clerk  of  Lee  County,  Texas."  Plaintiff's  second 
exception  to  the  plea  was  upon  the  ground  that  '"said  plea  shows  no 
right  in  defendant  to  recover  for  services  as  a  physician  in  this,  that  it 
does  not  show  that  defendant  has  qualified  himself  to  practice  medicine 
in  this  State  by  filing  with  the  clerk  of  the  District  Court  of  Lee  County 
the  certificate  required  by  the  civil  and  criminal  statutes  of  this  State." 
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The  plea  was  probably  not  good  as  against  a  proper  objection.  It  should 
have  been  averred  that  Vanderbilt  University  was  chartered  by  the 
Legislature  of  the  State  of  Tennessee  or  its  authority;  but  we  are  of 
opinion  that,  although  the  point  may  have  been  raised  by  a  general  de- 
murrer, since  the  pleader  has  seen  proper  to  state  a  specific  ground  of 
objection,  he  should  be  held  to  waive  all  others  and  be  confined  to  it.  If 
the  exception  had  been  urged  against  the  plea  that  it  did  not  show  that 
the  college  from  which  the  diploma  emanated  was  chartered  by  authority 
of  the  Legislature  of  the  State  in  which  it  existed,  the  defect  would 
most  likely  have  been  cured  by  amendment. 

The  question  then  recurs,  is  the  plea  good  against  the  specific  excep- 
tion interposed  by  the  plaintiff  ?  In  other  words,  can  a  physician  who 
has  a  diploma  duly  recorded,  but  who  has  not  had  recorded  a  certificate 
from  an  authorized  board  of  medical  examiners,  recover  for  medical  ser- 
vices rendered  by  him  ?  Article  438  of  the  Penal  Code  makes  it  a  misde- 
meanor to  practice  medicine  in  this  State  without  "first  having  obtained 
a  certificate  of  professional  qualification  from  some  authorized  board 
of  medical  examiners,  or  without  having  a  diploma  from  some  accredited 
medical  college,  chartered  by  the  Legislature  of  the  State  or  its  au- 
thority, in  which  the  same  is  situated.^'  Article  440  also  makes  it  a  mis- 
demeanor to  practice  without  having  recorded  with  the  clerk  of  the 
district  court  "a  certificate  from  some  authorized  board  of  medical  ex- 
aminers or  a  diploma  from  some  accredited  medical  college."  But  the 
code  nowhere  makes  punishable  the  practice  of  medicine  by  one  who 
has  a  duly  recorded  diploma  from  such  accredited  medical  college  as  is 
described  in  article  438.  The  Revised  Civil  Statutes,  after  providing 
for  a  board  of  medical  examiners  in  each  judicial  district,  makes  it  the 
duty  of  the  board  "to  examine  thoroughly  all  applicants  for  certificates 
of  qualification  to  practice  medicine  in  any  of  its  branches  or  depart- 
ments, whether  such  applicants  are  furnished  with  medical  diplomas  or 
not,  upon  the  following  named  subjects,"  etc.  (Revised  Statutes,  article 
3784);  and  further  provides  in  article  3785  that  "When  the  board  shall 
be  satisfied  as  to  the  qualifications  of  an  applicant,  they  shall  grant  to 
him  a  certificate  to  that  effect,  which  certificate  shall  entitle  the  person 
to  whom  granted  to  practice  medicine  in  any  county,  when  the  same  has 
been  recorded  as  required  by  article  3787."  Article  3787  contains  this 
provision:  "The  certificate  provided  for  in  the  two  preceding  articles 
shall,  before  the  persoi^  to  whom  it  was  granted  is  entitled  to  practice 
by  virtue  thereof,  be  recorded  in  the  office  of  the  clerk  of  the  district 
court  of  the  county  in  which  such  practitioner  may  reside  or  sojourn, 
in  a  well-bound  book  to  be  kept  by  the  clerk  for  that  purpose,"  etc. 
There  is  an  apparent  inconsistency  between  the  provisions  of  the  Civil 
Statutes  and  those  of  the  Penal  Code  which  we  have  found  it  somewhat 
difficult  to  reconcile  upon  satisfactory  grounds.  Clearly  the  Penal  Code 
does  not  prohibit  a  physician  from  practicing  his  profession  who  has 
received  a  diploma  from  a  pro])er  college  and  who  has  had  it  properly 
recorded.     Xor  is  there  any  express  prohibition  in  the  Civil  Statutes. 
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It  would  seem,  however,  that  the  purpose  of  making  it  the  duty  of  the 
examining  board  to  examine  physicians  with  diplomas  was  to  enable 
them  to  pursue  lawfully  the  practice  of  medicine, — a  thing  not  neces- 
sary unless  the  practice  without  a  certificate  from  the  board  was  un- 
lawful. Indeed,  the  act  expressly  says  that  the  certificate,  when  re- 
corded, "shall  entitle  the  person  to  whom  granted  to  practice  medicine,^' 
etc.  Xow  it  was  held  by  the  Court  of  Civil  Appeals  of  the  Fourth  Dis- 
trict, in  an  able  and  well  considered  opinion  by  Mr.  Justice  Fly,  that 
under  the  law,  as  it  then  stood,  a  physician  who  had  not  procured  a  cer- 
tificate from  an  examining  board  but  who  had  a  diploma,  which,  however, 
had  not  been  recorded,  could  not  recover  for  medical  services.  The  de- 
cision is  clearly  right,  for  practicing  without  having  his  diploma  re- 
corded was  a  clear  violation  of  article  398  of  the  Penal  Code  of  1879, 
now  article  440  of  the  present  Code.  But,  as  we  understand  it,  the 
opinion  takes  a  broader  scope,  and  holds  that  under  the  Civil  Statutes 
the  plaintiff  in  the  case  was  not  lawfully  entitled  to  practice  medicine, 
and  that  therefore  he  could  not  recover.  We  are  inclined  to  think  that 
the  decision  properly  construed  the  law  as  it  then  existed.  The  case 
arose  before  the  adoption  of  the  Eevised  Statutes  of  1895.  The  Revised 
Statutes  of  1879  contained  this  important  provision:  "Art.  3638.  No 
person,  except  those  named  in  the  preceding  article,  shall  be  permitted 
to  practice  medicine  in  any  of  its  branches  or  departments  without 
first  having  obtained  and  recorded  a  certificate  of  qualification  from  some 
authorized  board  of  medical  examiners,  as  hereinbefore  provided;  and 
any  person  so  offending  shall  be  punished  as  provided  in  the  Penal 
Code."  Physicians  having  diplomas  are  not  among  those  excepted  by  the 
preceding  article.  This  clearly  made  practicing  without  a  certificate 
unlawful.  This  article  is  wholly  omitted  from  the  Eevised  Statutes 
now  in  force.  We  are  to  presume  that  the  omission  was  for  a  purpose 
and  not  inadvertent.  That  purpose  would  seem  to  be  to  bring  the  pro- 
visions of  the  Civil  Statutes  in  consonance  with  the  Criminal  Statutes 
upon  the  same  subject  matter  and  to  make  it  not  unlawful  for  a  physi- 
cian having  a  duly  recorded  diploma  from  a  proper  college  to  practice 
his  profession.  It  may  have  been  deemed  wise  to  leave  the  provision 
standing  which  made  it  the  duty  of  the  medical  boards  to  examine  all 
physicians  who  should  apply,  whether  wit^h  or  without  diplomas;  for 
the  reason  that  some  physicians  might  prefer  to  take  out  certificates 
rather  than  to  rely  upon  their  diplomas  to  fix  their  status  as  legal  prac- 
titioners. 

Because,  in  our  opinion,  the  trial  court  erred  in  sustaining  the  plain- 
tiff's exceptions  to  the  defendant's  plea  of  set-off,  the  judgment  of  the 
District  Court  and  that  of  the  Court  of  Civil  Appeals  are  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 
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Tempe  Darrow  et  al.  v.  George  E.  Summerhill  et  al. 

No.  823.    Decided  November  13,  1899. 

1.  Surety — ^Injunction  Bond — Subrogation — Judgment  Lien. 

A  surety  upon  a  bond  given  to  enjoin  a  judgment  enforcing  a  vendor's  lien,  who, 
on  dissolution  of  the  injunction,  has  been  compelled  under  his  bond  to  pay  off  such 
judgment,  is  entitled  to  be  subrogated  to  the  vendor's  lien  to  secure  him  in  the 
amount  so  paid,— such  lien  still  securing  the  debt,  though  its  form  had  been  changed 
from  an  obligation  from  the  vendee  to  the  vendor  into  one  from  the  vendee  to  his 
surety.    (P.  103.) 

2.  Same— Assumption  of  Debt  of  Another. 

One  who,  assuming  payment  of  a  security  debt  of  another,  becomes  liable  therefor 
primarily,  and  without  recourse  upon  such  surety,  is  not  entitled  to  such  surety's 
right  of  subrogation  to  securities  given  by  his  principal  to  the  creditor;  but  contra 
where  the  surety  conveyed  all  his  property  to  one  undertaking  to  pay  all  his  debts, — 
the  grantee  in  such  case  being  entitled,  on  payment,  to  all  the  rights  of  subrogation 
possessed  by  his  grantor,  for  whom  he  occupies  the  attitude  of  a  surety.    (Pp.  103-105.) 

3.  Same— Devisee. 

A  devisee  is  substituted  to  all  the  rights  of  the  devisor  in  connection  with  the 
property,  including  any  right  of  the  latter  to  subrogation,  on  discharging  a  debt  to 
which  the  devised  property  was  subject.    (P.  105.) 

4.  Subrogation — ^Implied  Contract — ^Limitation. 

A  right  of  subrogation  to  securities  held  by  another,  arising  upon  implied  contract, 
is  subject  to  the  bar  of  two  years  limitation.    (P.  105.) 

5.  Same. 

Equity  will  not  suspend  the  statutes  of  limitation  in  favor  of  one  seeking  subro- 
gation to  a  lien;  action  in  favor  of  such  claimant  must  be  brought  within  the  stat- 
utory period.     (P.  105.) 

Questions  certified  from  the  Court  of  Civil  Appeals  for  the  Fifth 
District,  in  an  appeal  from  Bowie  County. 

A.  L.  Beaty,  for  appellants. — The  principle  of  equity  applicable  is 
clear  and  well  settled,  and  the  first  question  certified  can  be  answered 
only  in  the  affirmative,  Faires  v.  Coekrill,  31  S.  W.  Rep.,  194;  Taul  v. 
Epperson,  38  Texas,  496;  Harris'  Law  of  Subrogation,  sees.  290,  291, 
162,  197;  Sheldon  on  Subrogation,  sec.  86;  Pom.  Eq.,  sees.  1211,  1419; 
24  Am.  and  Eng.  Enc.  of  Law,  p.  194. 

By  the  terms  of  the  contract  with  John  Peters,  Mrs.  Swoope  did  not 
assume  any  of  his  debts  or  liabilities  except  such  as  were  then  owing,  nor 
was  the  estate  conveyed  to  her  charged  with  any  others.  Whether  the 
injunction  bond  on  which  Peters  was  a  surety,  the  injunction  not  having 
been  dissolved  at  that  time,  can  be  considered  as  embraced  in  the  expres- 
sion, "all  the  just  and  lawful  debts  and  outstanding  liabilities  now  owing 
by  the  said  John  Peters,"  may  admit  of  doubt.  In  other  words,  did  the 
obligation  become  owing  as  to  John  Peters  when  the  bond  was  executed 
or  when  the  injunction  was  dissolved?  If  the  latter,  then  the  assump- 
tion did  not  extend  to  the  injunction  bond,  and  all  possible  difficulties 
growing  out  of  the  assumption  vanish,  and  it  is  easy  to  apply  general 
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and  familiar  principles  which,  hesides  being  applicable  to  Mrs.  Swoope, 
are  conclusive  in  favor  of  Mrs.  Darrow. 

When  one  has  been  compelled  to  pay  a  debt  which  ought  to  have  been 
paid  by  another  he  is  entitled  to  a  cession  of  all  the  remedies  which  the 
creditor  possessed  against  that  other.     Sheldon  on  Subrogation,  sec.  11. 

The  doctrine  of  subrogation  is  controlled  by  purely  equitable  principles. 
It  does  not  depend  upon  priority  or  strict  suretyship,  but  is  the  method 
which  equity  employs  to  compel  the  ultimate  payment  of  a  debt  by  him 
who  in  good  conscience  ought  to  pay  it.  Sheldon  on  Subrogation,  sec, 
11 ;  Harris'  Law  of  Subrogation,  sec.  163. 

The  true  principle  is  that  when  money  due  on  a  lien  debt  is  paid  it 
shall  operate  as  a  discharge  of  the  lien  or  in  the  nature  of  an  assignment 
of  it,  substituting  him  who  pays  in  the  place  of  the  creditor,  as  may  best 
subserve  the  purposes  of  justice.  Bank  v.  Ackerman,  70  Texas,  315; 
Sheldon  on  Subrogation,  sees.  11,  13. 

This  equitable  doctrine,  which  is  a  particular  application  of  the  broad 
principle  of  subrogation,  is  enforced  whenever  the  person  making  pay- 
ment stands  in  such  relation  to  the  other  parties  that  his  interest,  recog- 
nized either  by  law  or  by  equity,  can  only  be  fully  protected  and  main- 
tained by  regarding  the  transaction  as  an  assignment  to  him  and  the  lien 
as  being  kept  alive,  either  wholly  or  in  part,  for  his  security  and  benefit. 
Pom.  Eq.  Jur.,  sec.  1211. 

When  one  is  required  to  pay  the  debt  of  another  for  the  protection  of 
his  own  property  he  is  subrogated,  regardless  of  whether  he  holds  by 
onerous  title,  or  by  gift,  devise  or  inheritance.  24  Am.  and  Eng.  Enc.  of 
Law,  257,  277-281;  Sheldon  on  Subrogation,  sees.  3,  5,  86,  93;  Cole  v. 
Malcolm,  66  N.  Y.,  363. 

On  the  other  hand,  supposing  it  was  the  intention  of  the  parties  that 
Mrs.  Swoope  should  assume  the  suretyship  on  the  injunction  bond  and 
that  the  estate  should  pass  charged  with  such  suretyship,  was  the  trans- 
action, when  considered  in  its  entirety,  such  in  equity  as  to  cut  off  the 
right  of  subrogation  ?  While  it  is  well  established  as  a  general  rule  that 
the  purchaser  of  property,  who,  as  a  part  of  the  consideration  of  his  pur- 
chase, directly  assumes  an  incumbrance  upon  it,  can  not  by  payment  be- 
come subrogated,  still,  the  rule  is  by  no  means  inflexible  and  there  are 
many  exceptions,  as  will  appear  from  the  adjudicated  cases.  A  notable 
exception,  observed  in  this  State,  is  where  the  purchaser  of  property  as- 
sumes a  lien  in  ignorance  of  a  junior  incumbrance  or  a  defect  in  the 
title.  In  such  case  he  is  upon  payment  held  subrogated  to  the  lien  as- 
sumed. Murphy  v.  Smith,  50  S.  W.  Rep.,  1040;  AValker  v.  Lawler,  45 
Texas,  532. 

The  rule  is  one  of  conscience.  Its  reason  and  justice  are  plain. 
There  would  be  no  equity  in  allowing  subrogation  to  the  ordinary  pur- 
chaser of  property  upon  discharging  a  lien  which  he  had  assumed  as  a 
part  of  the  consideration  of  his  purchase.  The  rule,  being  one  of  equity, 
must  in  each  case  depend  upon  the  particular  facts,  and  when  a  case 
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arises  in  which  conscience  demands  an  exception  the  courts  will  not 
hesitate. 

Mrs.  Swoope's  assumption  was  not  a  direct  and  unconditional  under- 
taking to  discharge  the  lien  against  Summerhiirs  land  in  Texas.  Her 
assumption,  if  any,  was  of  the  liabilities  of  Peters.  His  liability  for 
the  payment  of  the  lien  debt  was  a  contingent  one,  dependent,  first,  upon 
the  dissolution  of  the  injunction,  and  second,  upon  the  failure  of  the 
principal  to  pay.  While  Mrs.  Swoope  by  her  assumption  may  have  be- 
come the  principal  obligor  so  far  as  Peters  was  concerned,  she  was 
nevertheless  a  mere  surety  as  to  Summerhill.  Most  certainly  the  latter 
could  not  have  held  her  as  his  principal.  She,  although  his  surety 
without  his  request,  was  entitled  to  subrogation  as  against  him.  Sheldon 
on  Subrogation,  sec.  93. 

In  this  case  there  was  a  clearly  expressed  intention  on  the  part  of 
Peters  that  Mrs.  Swoope  should  succeed  to  his  right  of  subrogation.  In 
consideration  of  his  natural  love  and  aflEection  and  certain  undertakings 
on  her  part,  among  which  was  the  suretyship,  he  conveyed  to  her  in  ex- 
press terms  "all  his  goods,  chattels,  rights,  credits,  choses  in  action  and 
possession,  and  any  and  all  personal  or  mixed  property,"  as  well  as  all 
his  lands.  To  go  hand  in  hand  with  the  suretyship  assumed,  he  ex- 
pressly bestowed  upon  her  all  his  rights. 

Is  this  character  of  action  governed  by  the  two  years  statute  of  limi- 
tation? The  only  clause  of  article  3354  (the  two  years  statute)  which 
any  one  could  contend  to  be  applicable  is  section  4,  referring  to  "actions 
for  debt  where  the  indebtedness  is  not  evidenced  by  a  contract  in  writ- 
ing." This  is  not  an  action  for  debt,  either  technically  or  substantially. 
The  object  of  the  suit  is  to  establish  and  foreclose  a  lien  existing  under 
the  equitable  rule  of  subrogation,  and  no  personal  judgment  for  debt  is 
sought  against  anyone.  The  right  under  the  particular  circumstances 
to  maintain  the  action  in  this  form  is  undeniable.  Solomon  v.  Skinner, 
82  Texas,  345. 

In  Slaughter  v.  Owens,  60  Texas,  668,  the  Court  held  that  the  debt 
and  lien  must  be  enforced  together,  and  in  Flewellen  v.  Cochran,  48 
Southwestern  Reporter,  39,  that  in  a  suit  to  foreclose  the  lien  the  period 
of  limitation  to. apply  would  be  the  one  applicable  to  the  debt.  But 
these  and  other  cases  seeming  to  hold  that  the  period  applicable  to  the 
debt  would  control  in  the  foreclosure  are  cases  where  the  suit  is  primarily 
on  the  debt  or  could  be  maintained  thereon. 

If  we  h*ad  no  statute  of  limitation  applying  to  equitable  actions  this 
might  be  deemed  so  analogous  to  an  action  of  debt  as  to  be  governed  by 
the  same  rule.  But  our  statutes  cover  the  whole  field  and  include  suits 
of  equitable  as  well  as  of  legal  cognizance.  By  article  3358  it  is  pro- 
vided that  all  actions  for  which  no  time  is  elsewhere  mentioned  in  the 
statutes  shall  be  brought  in  four  years. 

Not  every  action  the  object  of  which  is  the  collection  of  a  debt  can  be 
deemed  an  action  for  debt.  A  suit  to  have  a  trustee  appointed  under 
the  terms  of  a  deed  of  trust  might  have  for  its  sole  object  the  collection 
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of  a  debt,  yet  the  suit  could  be  maintained  though  the  debt  was  actually 
barred.  Converse  v.  Davis,  39  S.  W.  Rep.,  277.  The  statute  would 
undoubtedly  commence  to  run  in  such  case  when  the  occasion  for  the 
appointment  arose  and  the  general  four  years  clause  would  apply. 

The  debt  had  been  kept  alive  and  continuously  in  force  against  the 
surety  and  those  holding  his  estate,  and  under  all  the  authorities  appel- 
lant became  subrogated  to  the  judgment  itself  and  there  was  no  limi- 
tation as  to  her  until  the  payment  was  made  in  1894.  Rev.  Stats.,  art. 
3815;  Faires  v.  Cockrill,  31  S.  W.  Rep.,  194;  Beck  v.  Tarrant,  61  Texas, 
403;  Harris'  Law  of  Subrogation,  sees.  848,  850;  Wood  on  Lim.,  sec. 
245;  24  Am.  and  Eng.  Enc.  of  Law,  323;  Angel  on  Lim.,  sec.  131; 
Brandt  on  Suretyship,  sees.  120,  259;  Bennett  v.  Cook,  45  X.  Y.,  276; 
Scott  V.  Nichols,  61  Am.  Dec,  503. 

In  this  State  a  lien  for  the  purchase  price,  retained  in  a  deed  for  land, 
exists  and  may  be  enforced  so  long  as  the  debt  is  kept  alive  and  enforce- 
able as  a  personal  demand,  and  the  debt  may  be  so  kept  alive"  by  suits, 
renewals,  or  extensions  between  the  debtor  and  creditor,  regardless  of 
the  fact  that  the  land  may  have  passed  into  the  possession  of  third  par- 
ties. The  crucial  test  is  whether  the  debt,  as  a  personal  demand,  is  alive 
or  has  become  barred  by  limitation.  A  purchaser  can  not  claim  that 
the  lien  against  the  land  is  barred  so  long  as  the  debt  is  not  barred  as 
against  the  debtor.  Slaughter  v.  Owens,  60  Texas,  668;  Beck  v.  Tar- 
rant, 61  Texas,  402;  Summerhill  v.  Hanner,  72  Texas,  226;  King  v. 
Brown,  16  S.  W.  Rep.,  39;  Flewellen  v.  Cochran,  48  S.  W.  Rep.,  39; 
Association  v.  Newman,  25  S.  W.  Rep.,  464;  Ball  v.  Hill,  48  Texas,  634; 
2  Jones  on  Mort.,  3  ed.,  sec.  1207. 

The  following  authorities  sustain  the  proposition  that  the  statute 
would  not  run  against  the  debt,  the  personal  demand,  so  long  as  the 
injunction  was  pending:  Summerhill  v.  Hanner,  72  Texas,  226;  1 
High  on  Injunc,  2  ed.,  87;  Wood  on  Lim.,  sec.  243;  Work  v.  Harper, 
66  Am.  Dec.,  549;  Marshall  v.  Minter,  43  Miss.,  678;  Lamb  v.  Ryan, 
40  N.  J.  Eq.,  67;  Kelly  v.  Donlin,  70  111.,  381;  Treasurer  v.  Martin,  33 
N.  E.  Rep.,  1113 ;  Sugg  v.  Thrasher,  30  Miss.,  141 ;  Davis  v.  Hoopes, 
33  Miss.,  173. 

R.  L.  Henry  and  C,  A.  Culberson,  for  appellees. — The  first  question 
certified  is  purely  an  abstract  one.  Besides,  its  correct  determination 
would  depend  so  much  upon  several  facts  which  in  the  very  nature  of 
things  have  not  been  and  could  not  be  certified,  particularly  when  and 
under  what  circumstances  Peters  paid  the  judgment,  that  this  court  can 
not  decide  it  except  incidentally  under  the  second  and  third  questions. 
The  same  suggestion  applies  in  a  large  degree  to  the  second  question, 
because  Mrs.  Swoope  only  paid  $1000  on  the  judgment.  Cleveland  v. 
Carr,  38  S.  W.  Rep.,  1123;  Darnell  v.  Lyon,  85  Texas,  459. 

The  claim  against  the  property  and  estate  of  John  Peters,  when  sought 
to  be  enforced,  had  been  lost,  and  its  alleged  payment  by  Mrs.  Swoope 
and  Mrs.  Darrow  was  as  volunteers  and  gave  them  no  right  to  proceed 
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ag:ainst  the  land  in  this  State  in  subrogation.  (1)  Peters  being  dead 
when  the  certificate  of  the  register  was  filed  with  the  clerk  on  October 
27,  1880,  the  judgment  thus  entered  against  him  was  under  the  law  of 
Alabama  absolutely  void  and  not  merely  voidable  as  in  some  other  States. 
Hood  V.  Bank,  9  Ala.,  335 ;  Powell  v.  Washington,  15  Ala.,  806 ;  Meyer 
V.  Hearst,  75  Ala.,  390..  (2)  Peters  was  a  party  to  the  suit  and  upon 
his  death  in  1869  \he  action  abated  as  to  him  under  the  statute  of  Ala- 
bama above  cited,  and  not  having  been  revived  as  therein  provided 
against  his  legal  representative,  his  successor,  or  party  in  interest,  the 
claim  against  his  estate  was  lost.  The  general  rule  as  to  parties  is  that 
when  the  principal  of  a  bond  binds  himself  to  perform  the  order  of  the 
court,  his  sureties  by  executing  the  bond  become  parties  to  the  record. 
Hawes,  Parties  to  Actions,  sec.  1;  Dickinson  v.  Trout,  8  Bush,  443; 
Green  v.  Huey,  23  La.  Ann.,  704.  Interpreting  section  2146,  Code  of 
Alabama,  in  force  in  1859,  and  substantially  the  same  as  the  present 
section  2908,  the  Supreme  Court  of  Alabama  said :  "Under  these  rules 
it  is  manifest  that  upon  the  death  of  Mr.  Elston  this  suit  abated  as  to 
him.^'  Rupert  v.  Elston,  35  Ala.,  85.  In  a  very  late  case  section  2908, 
Code  of  Alabama,  has  been  directly  construed.  Evans  v.  Welch,  63  Ala., 
254.  The  claim  against  the  estate  of  Peters  being  thus  lost  and  de- 
stroyed as  a  subsisting  debt,  the  right  of  subrogation  does  not  exist. 
Watson  V.  Eose,  51  Ala.,  292.  "Legal  representative,"  within  the  mean- 
ing of  this  statute,  is  the  executor  or  administrator.  Schouler,  Execu- 
tors, sec.  2;  2  Bouv.  Law  Die,  "Representatives ;''  Alexander  v.  Bar- 
field,  6  Texas,  400. 

So,  too,  when  Mrs.  Swoope  and  Mrs.  Darrow  paid  or  satisfied  the 
judgment  in  1881  and  1894,  respectively,  the  claim  against  the  estate 
of  Peters  was  barred  by  the  statute  of  limitations  of  ten  years  of  both 
Alabama  and  Texas,  because  the  injunction  suit  in  Alabama  was  never 
revived  against  his  legal  representative,  successor,  or  party  in  interest, 
nor  was  any  independent  action  ever  instituted  against  them  either  on 
the  judgment  or  on  the  injunction  bond.  If  measured  by  the  law  of 
this  State  and  not  the  statute  of  Alabama,  the  same  eonehision  follows, 
inasmuch  as  it  is  not  shown  that  there  was  no  administration  on  the 
estate  of  Peters  or  need  of  any  or  that  it  was  insolvent.  Solomon  v. 
Skinner,  82  Texas,  345 ;  Low  v.  Felton,  84  Texas,  385. 

Being  under  no  legal  obligation  to  pay  the  void  judgment  rendered 
against  Peters  after  his  death,  and,  besides,  any  claim  against  his  estate 
on  the  bond  or  judgment  being  barred  by  limitation  as  above  shown,  the 
voluntary  payment  made  by  ^Irs.  Swoope  and  Mrs.  Darrow  was  at  their 
peril,  and  they  can  not  assert  or  enforce  a  lien  upon  the  land  in  this 
State.  Oury  v.  Saunders,  13  S.  W.  Rep.,  1030;  Fievel  v.  Zuber,  6? 
Texas,  275;  Sheldon  on  Subrogation,  sec.  110,  note  5;  Id.,  sec.  176,  note 
2;  Printed  argument  for  appellants,  page  7;  7  Am.  and  Eng.  Enc.  of 
Law,  2  ed.,  349,  note  5. 

If  the  court  shall  hold  that  the  claim  against  the  estate  of  Peters  was 
not  lost,  then  Mrs.  Swoope,  having  expressly  assumed  and  promised  to. 
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pay  the  debts  and  liabilities  of  Peters  out  of  funds  transferred  to  her 
by  him,  is  not  entitled  to  the  remedy  of  subrogation,  nor  is  Mrs.  Darrow, 
who  accepted  the  property,  charged  with  the  same  obligation.  The  right 
of  subrogation,  as  thus  claimed,  does  not  exist,  it  is  submitted,  because 
Peters  had  no  connection  whatever  with  the  third  note  given  for  the  land 
or  the  judgment  thereon,  and  said  judgment  and  supposed  lien  arising 
therefrom  formed  no  part  of  any  contract  between  Peters  and  his  prin- 
cipal, Horace  Summerhill,  and  neither  the  judgment  on  the  land  note 
nor  the  supposed  lien  on  the  Bowie  County  land  were  securities  for  the 
payment  of  the  injunction  bond  or  the  judgment  of  which  it  had  the 
force  and  effect,  to  which  alone  Peters  was  a  party.  Faires  v.  Cockerell, 
88  Texas,  436 ;  Sheldon  on  Subrogation,  sec.  242 ;  Swan  v.  Patterson,  7 
Md.,  164. 

The  right  of  subrogation  does  not  arise,  furthermore,  under  these 
facts,  upon  the  well  established  rule  that,  these  people  having  agreed  in 
effect  to  pay  off  and  discharge  the  debt  of  Peters,  they  can  not  be  sub- 
rogated. The  debt  became  their  debt.  Harris  on  Subrogation,  sees.  2, 
30,  150,  151;  Sheldon  on  Subrogation,  sees.  46,  47,  52,  240;  Pom.  Eq. 
Jur.,  sees.  797,  1213;  Wilson  v.  Burton,  52  Vt.,  394;  Heim  v.  Vogel,  69 
Mo.,  529;  McCabe  v.  Swap,  14  Allen,  188;  Campbell  v.  Hamilton,  39 
S.  W.  Rep.,  898;  Huyler  v.  Atwood,  26  N.  J.  Eq.,  504;  Crawford  v.  Ed- 
wards, 33  Mich.,  354;  Birke  v.  Abbott,  103  Ind.,  5;  Goodyear  v.  Good- 
year, 72  Iowa,  329;  Martin  v.  Aultman,  80  Wis.,  150;  24  Am.  and  Eng. 
Enc.  of  Law,  p.  192,  note  8;  Kellogg  v.  Colby,  83  Iowa,  513. 

This  question  is  settled  by  the  Supreme  Court  of  Alabama,  where  thia 
ease  arose,  and  by  the  laws  of  which  it  should  be  determined.  Turner 
V.  Teague,  73  Ala.,  554. 

In  another  view,  although  it  is  insisted  that  Mrs.  Swoope  and  Mrs. 
Darrow  paid  the  $7000,  this  money  was  paid  out  of  the  funds  of  Peters 
transferred  to  the  former  expressly  charged  with  this  payment.  It  wa£ 
therefore  in  equity  and  good  conscience  paid  by  Peters  himself,  the  debt 
was  extinguished  so  far  as  Mrs.  Swoope  and  Mrs.  Darrow  were  con- 
cerned, and  was  not  the  subject  of  subrogation.  Sheldon  on  Subroga- 
tion, sees.  52,  56 ;  Birke  v.  Abbott,  103  Ind.,  10. 

It  is  not  set  out  or  claimed  in  the  pleadings  of  appellants  that  by  the 
use  of  the  word  "rights"  in  the  deed  of  March  27,  1867,  John  Peters 
conveyed  to  Mrs.  Swoope  the  right  of  subrogation,  but  it  is  there  alleged 
that  subrogation  arises  solely  because  of  the  payment  of  the  judgment. 

The  transfer  of  Peters  was  in  law  and  equity  made  with  reference  to 
the  weU-known  principle  that  when  property  is  acquired  with  the  express 
'promise  on  the  part  of  the  vendee  to  discharge  an  incumbrance  thereon 
the  vendee  becomes  the  original  obligor  and  subrogation  does  not  arise 
and  the  use  of  the  term  "rights"  does  not  affect  it.  In  order  to  have 
done  so  the  language  and  intention  to  that  effect  must  have  been  clear  and 
unequivocal,  whereas  the  language  employed  is  that  ordinarily  used  in 
such  instruments. 
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The  deed  of  March  27,  1867,  from  John  Peters  to  Mrs.  Swoope  trans- 
ferred "all  and  singular  the  goods,  chattels,  rights,  credits,  choses  in  ac- 
tion and  possession,  and  all  personal  or  mixed  property  now  owned  by  or 
belonging  to  the  said  John  Peters."  It  is  not  only  clear,  looking  to  the 
entire  transaction,  that  there  was  no  purpose  to  convey  such  right,  upon 
which  Peters  was  probably  in  ignorance,  but  the  language  used  shows 
is  was  not  done.  No  right  of  subrogation  then  existed,  in  any  view  of 
the  case,  nor  could  it  arise  until  Horace  Summerhill  made  default  in 
payment  and  John  Peters  paid  the  debt  for  him.  The  right  was  not  iA 
esse.  Sheldon  on  Subrogation,  sec.  5;  Harris  on  Subrogation,  sec.  5; 
2  Dev.  on  Deeds,  sec.  856 ;  Lamb  v.  Kamm,  1  Sawyer,  238. 

It  is  thoroughly  settled  that  the  statute  of  limitation  of  two  years 
applies  to  this  action.  Rev.  Stats.,  art.  3354;  Faires  v.  Cockerell,  88 
Texas,  437 ;  Harris  on  Subrogation,  sees.  830,  833 ;  Sheldon  on  Subroga- 
tion, sec.  110;  Britt  v.  Pitts,  111  Ala.,  405. 

In  the  case  stated  in  the  fifth  question,  equity  will  not  preserve  the 
lien.  Code,  Alabama,  on  Limitations  (cited  in  certificate) ;  Eev.  Stats., 
arts.  3354,  3359;  Sheldon  on  Subrogation,  p.  161,  note  3;  Id.,  sees.  6, 
86;  Wood  on  Lim.,  pp.  9,  10;  Slaughter  v.  Owens,  60  Texas,  668;  Beck 
V.  Tarrant,  61  Texas,  402;  Wynne  v.  Willis,  76  Texas,  591;  Ward  v. 
Green,  88  Texas,  182 ;  Teague  v.  Corvitt,  57  Ala.,  529 ;  Davis  v.  Andrews, 
88  Texas,  524;  Walker  v.  Smith,  8  Yerger,  241;  Walsh  v.  McBride,  72 
Md.,  55;  Bank  v.  Dalton,  9  How.  (U.  S.),  529. 

BROWN!,  Associate  Justice. — The  Court  of  Civil  Appeals  for  the 
Fifth  Supreme  Judicial  District  has  certified  to  this  court  the  following 
statement  and  questions : 

*T[n  1858,  James  Park,  of  Tennessee,  conveyed  to  Horace  Summer- 
hill,  of  Alabama,  a  tract  of  land  in  Bowie  County,  Texas.  The  con- 
sideration for  said  conveyance  was  $10,000,  evidenced  by  three  promis- 
sory notes  executed  by  said  Summerhill  in  favor  of  said  Parks  and  for 
equal  amounts,  payable  in  one,  two,  and  three  years,  respectively.  A 
lien  was  expressly  retained  in  said  conveyance  to  secure  the  payment  of 
said  notes.  In  1862,  the  last  note  being  due,  said  Park  recovered  a  per- 
sonal judgment  thereon  in  the  Circuit  Court  of  the  State  of  Alabama 
against  Horace  Summerhill  for  the  amount  then  due  on  said  note. 
Various  executions  were  issued  on  said  judgment  and  returned  unsatis- 
fied. In  1866  another  execution  was  issued  and  levied  on  certain  land 
in  Lauderdale  County,  Alabama,  as  the  property  of  said  Horace  Sum- 
merhill. Said  SummerhUl  sued  out  a  writ  of  injunction  seeking  to  en- 
join said  judgment.  The  bill  for  injunction  was  filed  on  August  29, 
1866,  and  upon  order  of  the  chancellor  the  writ  of  injunction  was,  after 
the  complainant  had  entered  into  bond,  issued  by  the  register  in  chancery, 
restraining  and  enjoining  said  sheriflE  from  further  proceeding  to  execute 
the  writ  of  fieri  facias  then  in  his  hands,  or  any  process  from  the  Circuit 
Court  of  said  county  founded  on  said  judgment,  and  the  execution  was 
on  said  date  returned,  ^Staid  by  injunction.^     The   injunction   bond 
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given  by  said  Horace  Summerhill  was  signed  by  John  Peters  and  Geo. 
R.  Summerhill,  as  sureties. 

"1.  The  conditions  of  said  injunction  bond  conformed  to  the  require- 
ments of  the  Alabama  code,  which  is  as  follows,  to  wit :  Sec.  3869.  'No 
injunction  must  be  issued  to  stay  proceedings  after  judgment,  in  a  per- 
sonal action,  until  the  party  at  whose  application  the  writ  issued  gives 
bond  and  security  in  double  the  amount  of  such  judgment,  payable  to 
and  approved  by  the  register,  conditioned  on  the  dissolution  of  such  in- 
junction, to  pay  the  amount  of  the  judgment  enjoined  with  interest,  and 
also  such  damages  and  costs  as  may  be  decreed  against  such  part}\' 
Sec.  3876.  'A  bond  to  enjoin  proceedings  at  law  on  a  judgment  for 
money,  upon  the  dissolution  thereof,  in  whole  or  in  part,  either  upon 
an  interlocutory  or  final  decree,  has  the  force  and  eflEect  of  a  judgment ; 
and  being  certified  by  the  register  to  the  clerk  of  the  court  in  which  the 
judgment  was  rendered,  execution  may  issue  against  any  or  all  the 
obligors  thereto,  for  the  amount  of  such  judgment  which  has  been  en- 
joined, interest,  and  the  damages  decreed.' 

"Subsequent  to  the  institution  of  said  injunction  proceeding  in  1866, 
James  Park  died.  Said  proceeding  was  continued  against  his  executors. 
Said  injunction  remained  in  full  force  and  effect  until  April  3,  1880, 
and  final  judgment  was  rendered  dissolving  the  injunction  and  dismiss- 
ing the  writ.  The  register  in  chancery  thereupon,  on  October  27,  1880, 
in  accordance  with  the  laws  of  Alabama,  certified  this  final  decree  to 
the  clerk  of  the  Circuit  Court  with  direction  to  issue  execution  against 
the  complainant  and  G.  E.  Summerhill  and  John  Peters,  sureties  on  the 
injunction  bond. 

"On  March  27,  1867,  John  Peters  executed  a  conveyance  to  his  niece, 
Elizabeth  T.  Swoope,  wife  of  Jacob  K.  Swoope,  conveying  to  her  all  of 
his  property,  in  which  the  following  provisions  appear:  Tor  and  in 
consideration  of  the  natural  love  and  affection  he  has  and  bears  to  his 
niece,  the  said  Elizabeth  T.'  Swoope,  the  wife  of  Jacob  K.  Swoope,  as 
aforesaid,  has  given,  granted,  bargained,  sold,  and  by  these  presents  do 
give,  grant,  bargain,  and  sell  to  the  said  E.  T.  Swoope,  all  and  singular, 
the  goods,  chattels,  rights,  credits,  choses  in  action,  and  possession  and 
any  and  all  personal  or  mixed  property  now  owned  by  or  belonging  to 
the  said  John  Peters,  and  also  all  of  the  real  estate  situated  and  being 
in  the  county  of  Lauderdale,  and  State  of  Alabama,  now  belonging  to 
the  said  John  Peters,  consisting  in  part  of  the  plantation  known  and 
bounded  as  follows:  [Then  follows  description  of  divers  plantations 
and  tracts  of  land]  together  with  any  and  all  other  lands  of  any  or  what- 
ever description  now  belonging  to  said  John  Peters,  situated  and  lying 
in  the  county  of  Lauderdale  aforesaid,  *  *  *  to  have  and  to 
hold  all  of  said  estate,  real,  personal,  and  mixed,  unto  her,  the  said 
Elizabeth  T.  Swoope,  as  her  separate  estate;  *  *  *  but  it  is 
another  and  further  consideration  moving  the  said  John  Peters  to  ex- 
ecute this  deed  of  indenture,  and  it  is  hereby  declared  a  charge  upon 
the  separate  estate  of  the  said  Elizabeth  T.  Swoope,  conveyed  to  her  by 
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this  deed,  that  the  said  Jacob  K.  Swoope  and  Elizabeth  T.  Swoope  do 
assume  and  pay  out  of  said  separate  estate  of  the  said  Elizabeth  T. 
Swoope  conveyed  to  her  as  aforesaid,  all  of  the  just  and  lawful  debts, 
and  outstanding  liabilities  now  owing  by  the  said  John  Peters,  to  any 
and  all  persons  whomsoever,  and  that  they,  said  Jacob  K.  Swoope  and 
Elizabeth  T.  Swoope,  his  wife,  do  provide  for  the  comfortable  support 
and  maintenance  of  the  said  John  Peters  during  his  natural  life,  by 
paying  to  the  said  John  Peters  out  of  the  separate  estate  of  the  said 
Elizabeth  T.  Swoope  here  conveyed,  the  sum  of  $2000  on  the  1st  day  of 
January,  1868,  and  the  same  sum  of  $2000  on  the  first  day  of  each  year 
thereafter  so  long  as  the  said  John  Peters  shall  live  and  no  longer,  it 
being  the  intent  of  this  instrument  that  the  payment  of  the  said  annual 
sum  shall  cease  with  the  natural  life  of  the  said  John  Peters,  and  that 
the  said  Jacob  K.  Swoope  and  Elizabeth  T.  Swoope  are  in  no  way  to  be 
accountable  to  the  heirs  or  personal  representatives  of  the  said  John 
Peters  after  his  death  for  the  payment  of  any  portion  of  the  said  sum 
of  $2000  per  annum  that  shall  remain  unpaid  at  the  time  of  his  decease/ 
John  Peters  died  in  1869.  The  record  before  us  does  not  disclose  that  his 
death  was  suggested  in  the  action  in  which  the  injunction  bond  was 
given  nor  that  any  action  was  taken  to  revive  his  liability  upon  the  in- 
junction bond  against  his  legal  representatives.  The  facts  stated  in 
the  original  certificate  show  all  the  steps  taken  to  enforce  liability  on  the 
injunction  bond  so  far  as  they  are  made  to  appear  by  the  record. 

"In  1881,  Jas.  P.  Hanner,  as  executor  of  James  Park,  filed  a  bill  in 
equity  in  the  Chancery  Court  of  Lauderdale  County,  Alabama,  against 
Elizabeth  T.  Swoope,  whose  husband  was  then  dead,  seeking  to  charge 
the  land  acquired  by  Mrs.  Swoope  from  John  Peters  with  liabilitv'  for 
the  judgment  of  Park  against  Summerhill  by  reason  and  force  of  the 
injunction  bond  executed  by  John  Peters  as  surety  aforesaid.  This 
cause  was  continued  from  term  to  term,  and  in  1890  Mrs.  Swoope  died 
leaving  a  will,  by  which,  after  certain  special  devises  and  bequests,  she 
bequeathed  the  rest  and  residue  of  her  estate  to  her  only  daughter  and 
heir,  appellant,  Tempe  Darrow,  who  was  referred  to  by  name  in  the  will 
as  'Tempe  Swoope  Darrow ;'  also  as  'My  only  daughter  and  heir.'  Said 
will  recited:  'I  hereby  appoint  my  brother,  Mark  R.  Haley,  and  my 
son-in-law,  Geo.  M.  Darrow,  to  be  executors  of  tny  last  will  and  testa- 
ment.' After  her  death  the  suit  against  her  was  revived  against  her 
executors,  and  was  finally  settled  on  July  30,  1894,  by  appellant,  Tempe 
Darrow,  paying  the  sum  of  $6000,  Mrs.  Swoope  having  on  May  1,  1881, 
in  her  lifetime,  paid  $1000  on  said  claim.  Mrs.  Darrow  also  paid  the 
cost  of  suit,  amounting  to  $110.19.  The  value  of  the  land  received  by 
Mrs.  Swoope  from  John  Peters  was  of  the  value  of  $75,000.  The  prop- 
erty received  by  Tempe  Darrow  as  residuary  devisee  of  her  mother,  Mrs. 
Swoope,  was  of  the  value  of  $35,000  and  was  a  portion  of  that  conveyed 
by  John  Peters  to  Mrs.  Swoope,  and  the  amount  paid  by  Mrs.  Darrow  in 
settlement  of  the  suit  of  Hanner,  executor,  v.  Elizabeth  T.  Swoope,  was 
out  of  property  which  she  had  received  as  residuary  devisee  of  her 
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mother  s  will.  At  that  time,  the  estate  of  Mrs.  Swoope  had  been  wound 
up  and  settled  and  the  residue  delivered  to  Mrs.  Darrow  according  to  the 
will.  This  suit  was  about  to  be  further  prosecuted  against  Mrs.  Darrow 
when  the  settlement  was  made,  and  she  paid  the  $6000  as  a  full  and  com- 
plete compromise  and  settlement  of  the  judgment  of  the  Circuit  Court 
in  favor  of  Park  against  Summerhill  and  all  claims  thereunder  in  all 
respects  and  against  all  persons  whomsoever.  She  has  never  been  re- 
imbursed for  the  amount  so  paid  nor  any  part  thereof.  The  suit  in 
which  this  controversy  arises  was  originally  instituted  by  Fannie  Caudle 
against  Geo.  R.  Summerhill,  F.  M.  Henry,  and  Rebecca  E.  Amis,  April, 
1896,  who  are  alleged  to  be  in  possession  of  the  land  here  in  controversy ; 
the  object  of  the  suit  being  to  foreclose  a  lien  on  the  land  for  a  balance 
alleged  to  be  due  on  the  judgment  recovered  by  James  Park  against 
Horace  Summerhill  in  the  Circuit  Court  of  Lauderdale  Count}%  Ala- 
bama, heretofore  mentioned.  It  is  further  alleged  that  said  lien  existed 
by  reason  of  the  sale  of  said  land  to  Horace  Summerhill  by  James 
Park,  a  part  of  the  consideration  for  which  was  a  note  which  was  the 
foundation  of  said  judgment.  Tempe  Darrow,  joined  by  her  husband, 
Geo.  M.  Darrow,  intervened  in  said  suit  January  25,  1898,  claiming 
that  she  had  paid  off  said  judgment,  and  asked  that  she  be  subrogated 
to  said  lien  and  that  said  land  be  subjected  thereto,  etc.,  and  her  right 
to  subrogation  is  the  question  involved  in  this  controversy. 

"On  May  8,  187G,  Horace  Summerhill  deeded  700  acres  of  this  land 
to  his  son,  Geo.  R.  Summerhill,  reciting  a  cash  consideration  of  $5000, 
but  the  true  consideration  was  some  $5000  which  Geo.  R.  Summerhill 
had  previously  paid  on  debts  which  his  father  owed.  On  February  8, 
1877,  Horace  Summerhill  deeded  another  700  acres  of  this  land  to  his 
daughter,  Rebecca  E.  Amis,  reciting  a  cash  consideration  of  $5000.  and, 
further  than  the  recital  in  the  deed,  the  evidence  failed  to  disclose  what 
the  consideration  was.  Prior  to  this,  in  1873,  Horace  Summerhill  deeded 
to  his  son,  Wm.  H.  Summerhill,  the  other  portion  of  the  land,  being 
700  acres,  reciting  in  said  deed  a  cash  consideration  of  $5000,  but  the 
true  consideration  was  some  $8000  or  $10,000  which  said  Wra.  H.  Sum- 
merhill had  previously  paid  on  debts  which  his  father  owed.  F.  M. 
Henr}'  obtained  an  interest  in  the  land  and  the  land  is  now  held  by  said 
Geo.  R.  Summerhill,  Rebecca  E.  Amis,  and  F.  M.  Henry,  they  liaving 
acquired  the  interest  of  Wm.  H.  Summerhill.  They  acquired  same  with 
the  full  knowledge  of  the  reservation  of  the  lien  in  the  deed  from  James 
Park  to  Horace  Summerhill,  to  secure  the  purchase  money  for  the  same. 
From  the  time  Tempe  Darrow  made  said  settlement  and  payments  till 
the  bringing  of  this  suit  about  three  years  and  eight  months  had  elapsed. 

"2.  Horace  Summerhill  lived  in  Lauderdale  County,  Alabama,  at  the 
time  judgment  was  rendered  in  favor  of  said  Parks  against  him  by  the 
Circuit  Court  in  and  for  said  county  and  State,  and  he  lived  there  until 
his  death,  which  occurred  December  26,  1886.  At  his  death  he  owned 
no  property  and  there  has  been  no  administration  on  his  estate. 

"The  statutes  of  limitation  of  Alabama  pertinent  to  the  issues  in- 
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volved  herein  are  as  follows:  Sec.  3247:  ^Vhen  the  commencement 
of  an  action  is  stayed  by  injunction  or  statutory  prohibition,  the  time 
of  the  continuance  of  the  injunction  or  statute  prohibition  is  not  com- 
puted as^  part  of  the  time/  Sec.  3250 :  ^When  the  United  States  is  at 
war  with  a  foreign  countr)%  and  either  party  to  a  contract  is  a  subject 
or  citizen  thereof,  the  time  of  the  continuance  of  the  war  is  not  computed 
as  a  part  of  the  time  limited  for  the  commencement  of  the  suit.'  Sec. 
2908 :  ^No  action  abates  by  the  death  or  other  disability  of  the  plaintiff 
or  defendant,  if  the  cause  of  action  survive  or  continue;  but  the  same 
must,  on  motion,  within  eighteen  months  thereafter,  be  revived  in  the 
name  of  or  against  the  legal  representatives  of  the  deceased,  his  suc- 
cessor, or  party  in  interest ;  or  the  death  of  such  party  may  be  suggested 
upon  the  record,  and  the  action  proceed  in  the  name  of  or  against  the 
survivor.'  Sec.  3248 :  ^A  disability  which  did  not  exist  when  the  cause 
of  action  accrued  does  not  suspend  the  operation  of  limitation  unless  the 
contrary  is  expressly  provided.' 

"It  was  provided  by  the  Code  of  Alabama  that  ^actions  upon  a  judg- 
ment or  decree  of  any  court  of  Alabama,  of  the  United  States,  or  of 
any  State  or  territory  of  the  United  States  may  be  commenced  in  twenty 
years  after  the  cause  of  action  has  accrued  and  not  afterwards,  that  ac- 
tions founded  upon  any  contract  of  writing  under  seal  may  be  brought 
within  ten  years,  and  actions  founded  upon  a  promise  in  writing  not 
under  seal  or  actions  arising  from  simple  contracts  may  be  brought 
within  six  years  after  the  cause  of  action  accrues.' 

"Under  the  state  of  facts  above  related,  these  questions  arise  and  are 
here  propounded. 

"1.  Did  John  Peters,  by  becoming  a  surety  upon  the  injunction 
bond  of  Horace  Summerhill,  occupy  such  a  relation  to  the  judgment 
based  on  the  vendor  lien  note  as  would  have  given  him  the  right  of  sub- 
rogation to  the  vendors  lien  upon  the  land  in  favor  of  Park,  had  he, 
Peters,  paid  the  judgment? 

"2.  If  such  right  of  subrogation  would  have  existed  in  favor  of 
Peters,  under  such  conditions,  then,  after  he  conveyed  all  his  estate  to 
his  niece,  Mrs.  Swoope,  under  the  circumstances  and  conditions  stated, 
did  she  occupy  the  same  or  as  favorable  attitude  as  Peters  in  regard  to 
the  matter  of  subrogation  to  the  vendor's  lien  originally  in  favor  of 
Park?  Or,  in  other  words,  was  she  a  volunteer,  or  did  her  assumption 
of  all  the  debts  and  liabilities  of  said  Peters,  and  the  agreement  to  pay 
him  the  sum  of  $2000  a  year  so  long  as  he  should  live,  for  his  support, 
have  the  effect  to  prevent  the  right  of  subrogation  in  her  on  payment  of 
such  judgment  ? 

"3.  If  it  should  be  determined  that  Peters  would  have  had  the  right 
of  subrogation  under  the  conditions  stated,  and  that  Mrs.  Swoope  oc- 
cupied as  favorable  position  after  the  conveyance  by  Peters  of  all  his 
property  to  her,  then  did  Tempe  Darrow  occupy  a  like  position  after 
the  death  of  Mrs.  Swoope,  Mrs.  JSwoope  having  devised  all  of  the  Peters 
property  to  Tempe  Darrow,  and  would  she,  Tempe  Darrow,  be  entitled 
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to  subrogation  to  the  vendor^s  lien  in  favor  of  Park,  upon  payment  of 
his  judgment  against  Summerhill  ? 

"4.  If  the  previous  questions  should  be  answered  favorably  to  the 
claim  of  subrogation  asserted  in  this  suit  by  Tempe  Darrow,  then  the 
further  question  arises,  what  period  of  limitation,  two  or  four  years, 
would  apply  to  her  right  to  enforce  by  suit  such  right  of  subrogation? 

"5.  If  the  right  of  subrogation  would  exist  under  the  conditions 
stated,  would  equity  preserve  the  life  of  the  judgment  in  favor  of  Park 
against  Summerhill  for  the  purchase  money  of  the  land,  and  the  vendor's 
lien  securing  the  same,  beyond  the  period  when  it  would  be  barred  by 
limitations,  for  the  purpose  of  such  subrogation  ?" 

We  answer  the  first  question,  if  Peters  had  paid  oflf  the  judgment  in 
favor  of  Park  against  Summerhill  in  discharge  of  the  injunction  bond 
upon  which  Peters  was  surety,  he  would  have  been  entitled  to  subroga^ 
tion  to  the  vendor^s  lien  upon  the  land  to  secure  him  in  the  sum  that 
he  paid  in  discharge  of  the  judgment.  Cannon  v.  McDaniel,  46  Texas, 
303;  Slaughter  v.  Owens,  60  Texas,  668;  Beck  v.  Tarrant,  61  Texas, 
402;  King  v.  Brown,  80  Texas,  276;  Mustain  v.  Stokes,  90  Texas,  368. 

Fnder  the  statute  of  Alabama,  the  bond  upon  which  Peters  was  surety 
for  Summerhill  was  conditioned  that  the  obligors  should  pay  the  amount 
of  the  judgment  enjoined,  and,  upon  the  dissolution  of  the  injunction, 
the  bond  operated  as  a  judgment  against  the  obligors  and  authorized 
the  issuance  of  execution  for  the  amount  of  the  judgment,  interest  and 
costs.  The  sum  to  be  paid  was  that  mentioned  and  secured  by  the  judg- 
ment of  Park  V.  Summerhill,  which  was  for  the  amount  of  the  debt  se- 
cured by  the  note  given  by  Summerhill  to  Park  for  a  part  of  the  pur- 
chase money  of  the  land.  The  money  secured  by  the  injunction  bond 
was  part  of  the  debt  contracted  in  the  purchase  of  the  land,  although 
it  had  assumed  different  forms. 

In  the  case  of  Slaughter  v.  Owens,  cited  above,  the  court  said :  "There 
is  no  principle  better  settled  than  that  the  vendor's  lien  secures  the  debt 
contracted  for  the  purchase  money  and  not  merely  the  note  by  which 
such  debt  is  evidenced.  This  note  may  be  substituted  by  another  or  it 
may  pass  into  judgment,  still  the  lien  will  attach  to  the  new  security, 
for  that  is  but  evidence  of  the  original  indebtedness.  Hence,  when 
judgment  was  obtained  upon  the  note  given  by  Lee  and  Calvert,  that 
judgment  carried  with  it  the  vendor's  lien  which  originally  secured  the 
note  itself.  ♦  ♦  ♦  We  think  the  lien  followed  the  debt,  even  to  the 
judgment  obtained  upon  the  note  given  for  the  purchase  money,  and, 
as  that  was  not  barred,  limitation  had  not  deprived  the  plaintiff  of 
remedy  against  the  purchaser  of  the  land.'' 

To  the  second  question  we  answer,  that  if  Mrs.  Swoope  assumed  the 
payment  of  the  judgment  in  favor  of  Park  against  Summerhill  so  as  to 
make  her  primarily  liable  and  to  give  her  no  right  of  action  against  him, 
a  payment  made  by  her  would  have  operated  as  an  extinguishment  of 
the  debt,  and,  having  no  right  of  action  against  Summerhill  for  the 
debt,  there  could  be  no  subrogation  to  the  creditor's  lien.     Douglass  v. 
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Fagg,  8  Leigh,  588;  Goodyear  v.  Goodyear,  72  Iowa,  329;  Kellogg  v. 
Colby,  83  Iowa,  513. 

The  recital  in  the  conveyance  from  Peters  that  Mrs.  Swoope  assumed 
the  liability  of  Peters  became  her  contract  when  she  accepted  the  con- 
veyance, the  same  as  if  it  had  been  written  separately  and  signed  by  her. 
Crawford  v.  Edwards,  33  Mich.,  354.  The  question  to  be  determined  is, 
did  the  contract  constitute  Mrs.  Swoope  the  principal  in  the  debt  as  be- 
tween herself  and  Summerhill,  or  did  it  give  her  the  standing  of  a  surety 
for  Summerhill  instead  of  Peters,  whose  place  she  took  ? 

The  injunction  bond  was  a  liability  of  Peters  contingent  upon  the 
dissolution  of  the  injunction  and  upon  a  failure  of  Summerhill  to  pay. 
Mrs.  Swoope  assumed  that,  and,  if  it  be  held  that  she  became  the  prin- 
cipal in  the  debt,  a  greater  responsibility  will  be  cast  on  her  than  rested 
upon  Peters.  But  she  assumed  only  so  much  as  Peters  was  liable  for 
and  became  the  surety  of  Summerhill,  liable  to  pay  the  judgment  if  the 
injunction  should  be  dissolved  and  he  should  fail ;  and  if  she  had  made 
payment,  it  would  have  discharged  a  debt  of  her  principal  in  which  she 
would  not  be  a  volunteer,  for  she  and  her  property  were  bound  for  it. 
She  would  have  a  right  to  recover  from  Summerhill  the  sum  paid,  and, 
to  secure  reimbursement,  would  be  subrogated  to  the  vendor's  lien. 
McDaniels  v.  F.  B.  M.  Co.,  22  Vt.,  274;  Rittenhouse  v.  I^evering,  6 
Watts  &  Serg.,  190;  Ellwood  v.  Deifendorf,  5  Barb.,  398;  Rodgers  v. 
M'Cluer,  4  Gratt.,  81 ;  Leake  v.  Ferguson,  2  Gratt.,  419. 

By  the  conveyance,  Peters  vested  the  title  to  the  property  in  Mrs. 
Swoope,  and,  if  she  had  paid  the  judgment  as  between  her  and  Peters, 
it  would  have  been  the  discharge  of  her  own  debt  with  her  own  prop- 
erty. He  would  have  had  no  right  to  recover  against  Summerhill.  If 
she  had  done  what  he  agreed  to  do,  no  sound  reason  can  be  given  why 
she  should  not  be  subrogated  to  all  of  the  rights  that  Peters  would  have 
had  if  he  had  paid  under  the  same  circumstances. 

In  the  case  of  McDaniels  v.  F.  B.  M.  Co.,  before  cited,  one  Clark  and 
other  persons,  stockholders  in  a  company,  became  sureties  upon  its  notes, 
secured  by  mortgage  upon  real  estate.  The  other  sureties  conveyed  to 
Clark  their  stock,  and,  in  consideration  of  the  conveyance,  he  assumed 
their  liability  upon  the  notes.  Afterwards,  to  secure  the  original  notes, 
Clark  gave  a  collateral  note  with  McDaniels  as  his  surety.  Clark  be- 
came insolvent  and  McDaniels  was  compelled  to  pay  the  notes  of  the 
company.  He  sued  the  company  for  the  amount  paid,  claiming  subro- 
gation to  the  mortgage.  The  court  said :  "The  right  of  John  M.  Clark 
to  keep  this  mortgage  on  foot  will  no  doubt  depend,  then,  essentially 
upon  the  effect  of  the  contract  by  which  he  undertook  to  pay  the  debts 
of  the  corporation  and  this  among  them.  If  this  made  the  debt  essen- 
tially his  own  debt  as  between  himself  and  the  corporation,  so  that  he 
became  principal  and  they  but  sureties,  then,  upon  paying  it,  either  by 
himself  or  his  sureties,  he  could  not  set  it  up  or  keep  it  on  foot  against 
his  sureties.  But  we  are  not  prepared  to  say  that  the  contract  of  the 
8th  of  February,  1843,  can  or  ought  to  be  so  construed  as  to  have  such 
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effect.  It  seems,  in  terms  and  in  fact,  to  be  nothing  more  than  an  ar- 
rangement among  the  sureties  by  which  John  M.  Clark,  in  consideration 
of  the  assignment  of  certain  stock  from  the  other  sureties,  undertook 
to  save  them  harmless  from  all  their  liabilities  on  behalf  of  the  corpora- 
tion. After  this,  upon  payment  of  the  note,  he  clearly  could  not  set  it 
up  against  them  or  their  property,  had  that  been  mortgaged  for  the  pay- 
ment; nor  could  his  surety  or  the  assignee  of  such  surety.  But,  as  to 
the  corporation,  he  was  still  but  a  surety.  He  had  received  no  consider- 
ation from  them  to  pay  this  debt  nor  had  he  bound  himself  to  pay  it  for 
them.  If  he  had  suffered  the  real  estate  to  go  upon  the  mortgage  to 
Delano,  the  company  could  not  complain ;  and  having  paid,  he  may  now 
keep  it  on  foot  and  so  may  his  surety  or  the  plaintiff  who  stands  in  his 
place.  It  is  clear,  then,  that  the  plaintiff  may  recover  against  the  cor- 
poration." The  other  cases  cited  support  this  and  we  think  the  reason- 
ing unanswerable.  Mrs.  Swoope  betjame  simply  a  substitute  for  Peters 
as  surety  for  Summerhill,  and,  upon  payment  of  the  debt,  would  have 
been  entitled  to  be  subrogated  to  the  vendor's  lien. 

Mrs.  Darrow  received  the  property  from  Mrs.  Swoope  as  her  devisee 
and  was  substituted  to  all  of  her  rights  in  connection  therewith.  We 
therefore  answer  the  third  question,  that  Mrs.  Darrow  was  entitled  to 
be  subrogated  to  the  lien  in  favor  of  Park  to  secure  the  amount  that  she 
paid  upon  the  judgment. 

To  question  fourth,  we  reply  that  Mrs.  Darrow's  right  of  action  was 
upon  the  implied  contract  arising  between  herself  and  Summerhill, 
which  was  not  evidenced  by  writing  and  is  subject  to  the  bar  of  two 
years'  limitation.  Rev.  Stats.,  art.  3354,  subdiv.  4;  Faires  v.  Cockerell, 
88  Texas,  428. 

We  answer  the  fifth  question,  that  equity  will  not  suspend  the  statute 
of  limitations  in  favor  of  one  who  seeks  subrogation  to  such  lien.  Ac- 
tion upon  the  debt  must  be  brought  within  the  statutory  period.  Ritten- 
house  V.  Leavering,  cited  above.  There  is  no  reason  why  Mrs.  Darrow 
should  not  have  brought  her  suit  to  enforce  her  rights  in  this  instance 
that  would  not  apply  with  equal  force  to  a  suit  against  Summerhill  if 
he  were  living.  The  purchasers  from  Summerhill  have  the  right  to 
plead  against  the  debt  sought  to  be  enforced,  the  period  of  limitation 
which  Summerhill  could  plead  if  he  were  living  and  a  party  to  the  suit, 
and  the  same  period  of  limitation  must  apply  in  the  one  case  as  in  the 
other.  McKeen  v.  James,  87  Texas,  193;  Cason  v.  Chambers,  62 
Texas,  305. 
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E.    L.    SCARBROUGH   ET   AL.   V.   H.   W.    EUBANK. 
No.  824,    Decided  November  13,  1899. 

1.  Elections — Manner  and  Time  of  Ordering. 

The  important  matter  in  every  election  is  that  the  will  of  the  voters  should  be 
fairly  expressed,  correctly  declared,  and  legally  enforced.  Compared  to  this,  the 
question  as  to  the  manner  and  time  of  ordering  the  election  is  of  trivial  importance. 
(Pp.  107,  108.) 

2.  Same— Removal  of  County  Seat — Contested  Election. 

The  determination  of  an  officer  empowered  to  order  an  election  for  the  removal 
of  the  county  seat,  upon  the  written  application  of  not  less  than  one  hundred  free- 
holders, resident  citizens,  that  the  requisite  number  of  qualified  persons  had  so  ap- 
plied, was  conclusive  in  a  suit  brought  to  contest  the  validity  of  an  election  held  in 
pursuance  of  such  order.    (Pp.  108-110.) 

Question  certified  from  the  Court  of  Civil  Appeals  for  the  Second 
District,  in  an  appeal  from  Hartley  County. 

The  certificate  under  the  Act  of  May  9,  1899  (Laws  1899,  p.  170), 
was  made  upon  the  ground  that  the  conclusion  reached  by  the  Court  of 
Civil  Appeals  was  in  conflict  with  the  ruling  in  the  Fifth  District,  in 
Buckler  v.  Turbeville,  17  Texas  Civil  Appeals,  120. 

Plemons  &  Veale,  for  appellants. — Conceding  that  the  court  had 
jurisdiction  to  hear  and  determine  the  matter  under  consideration,  then 
we  insist  that  the  petition  or  grounds  of  contest,  together  with  the 
notice  prescribed  by  the  Statute,  were  and  are  suflScient — and  not  sub- 
ject to  general  demurrer — for  the  court  to  let  in  the  proof  of  the  matters 
alleged  therein.  Constitution,  art.  5,  sec.  8,  art.  9,  sec.  2;  Bev.  Stats., 
arts.  812,  1797,  1804t;  Ex  Parte  Towles,  48  Texas,  413;  Johnson  v. 
Holland,  43  S.  W.  Rep.,  71. 

The  court  erred  in  sustaining  contestee's  second  special  exception  to 
contestants  statement  of  their  grounds  of  contest ;  for  this,  that  under 
the  law  of  1895  authorizing  and  clothing  the  district  courts  with  power 
to  hear  and  determine  contests  growing  out  of  elections,  it  was  the 
manifest  intention  of  the  Legislature  to  permit  said  courts  to  investigate 
all  questions  appertaining  to  the  election  in  question,  either  before  the 
day  of  the  election,  or  on  that  day ;  the  ordering  of  the  election  by  the 
county  judge,  being  only  a  ministerial  act,  is  the  subject  of  investigation 
in  this  character  of  action,  as  well  as  any  other  act  incident  to  or  con- 
nected with  the  result  of  the  election.  Rev.  Stats.,  art.  4343;  William- 
son V.  Lane,  52  Texas,  335;  Wright  v.  Fawcett,  42  Texas,  203;  Ex 
Parte  Towles,  48  Texas,  413;  10  Am.  and  Eng.  Enc.  of  Law,  2  ed.,  800. 

On  the  proposition  that  the  remedy  by  quo  warranto  is  only  cumu- 
lative, we  cite  Rev.  Stats.,  art.  4343 ;  McAllen  v.  Rhodes,  65  Texas,  351. 

W.  Boyce,  for  appellee. — The  courts  in  statutory  contested  election 
eases  can  not  go  outside  the  special  provisions  of  the  statutes  authorizing 
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such  contests  for  aiithority  and  rules  of  procedure;  and  under  the  pro- 
visions of  our  statutes  our  courts  can  not  inquire  into  the  legality  of  the 
election,  but  their  power  is  limited  to  the  determination  of  the  result  of 
the  election  itself,  or,  if  that  can  not  be  ascertained  from  the  evidence, 
to  the  ordering  of  a  new  election.  Williamson  v.  Lane,  52  Texas,  345 ; 
Odell  V.  Wharton,  27  S.  W.  Rep.,  123;  Buckler  v.  Turbeville,  43  S.  W. 
Rep.,  810;  Rev.  Stats.,  arts.  1804e,  1804f;  6  Am.  and  Eng.  Enc.  of 
Law,  390 ;  Allen  v.  Glynn,  15  Law.  R^p.  Ann.,  746 ;  Greenwood  v.  Mur- 
phy, 23  N.  E.  Rep.,  421;  Rafferty  v.  McGowan,  27  N".  E.  Rep.,  194; 
Davis  V.  City  Council,  17  S.  E.  Rep.,  110;  Swepston  v.  Barton,  39  Ark., 
556. 

The  court  erred  in  overruling  contestee's  first  special  exception  to 
contestants^  statement  of  their  grounds  of  contest  for  this  reason :  The 
county  judge^s  decision  as  to  the  suflBciency  of  the  petition  asking  for 
the  ordering  of  the  election  was  a  judicial  or  quasi  judicial  act,  and 
such  acts  are  as  conclusive  in  all  collateral  proceedings  as  a  judgment 
of  a  court  of  record,  and  hence  can  not  be  collaterally  attacked  for  fraud. 
(1)  Proposition  considered  in  light  of  general  principles  of  law.  (a) 
That  the  county  judge's  action  was  judicial:  Comm'r  Land  OflSce  v. 
Smith,  5  Texas,  479;  4  Am.  and  Eng.  Enc.  of  Law,  412.  (b)  As  to 
the  conclusiveness  of  judicial  acts  of  oflScers  generally:  Throop  on 
Pub.  Ofif.,  arts.  562-555.  (c)  That  this  proceeding  is  a  collateral  attack: 
Crawford  v.  McDonald,  33  S.  W.  Rep.,  327;  12  Am.  and  Eng.  Enc.  of 
Law,  147 j.  (d)  A  judgment  can  not  be  collaterally  attacked  for  fraud: 
Williams  v.  Hays,  13  S.  W.  Rep.,  1029 ;  Mikeska  v.  Blum,  63  Texas,  46. 
Decision  of  a  court  that  it  has  jurisdiction  conclusive :  Black  on  Judg., 
art.  2740.  (2)  Case  Law  on  Proposition  Submitted:  State  v.  Good- 
win, 69  Texas,  68;  7  Am.  and  Eng.  Enc.  of  Law,  2  ed.,  1032;  Currie  v. 
Paulson,  45  N.  W.  Rep.,  855;  State  v.  Langlie,  67  N.  W.  Rep.,  960; 
Rickey  v.  Williams,  36  Pac.  Rep.,  480;  State  v.  Nelson,  21  Neb.,  578; 
Ellis  V.  Karl,  7  Neb.,  386;  Baker  v.  Board  of  Supervisors,  40  Iowa, 
229;  Bennett  v.  Hetherington,  41  Iowa,  142;  Railway  v.  Evansville, 
15  Ind.,  395. 

GAINES,  Chief  Justice. — In  this  case  the  Court  of  Civil  Appeals 
have  certified,  both  under  the  Act  of  May  9,  1899  (Laws  of  1899,  page 
ITO),  and  under  article  1043  of  the  Revised  Statutes,  the  following 
question  for  our  decision : 

'^Tiether,  in  a  suit  brought  in  1896  to  contest  the  validity  of  an 
election  held  for  the  removal  of  a  county  seat,  it  was  competent  to  con- 
test the  validity  thereof  upon  the  ground  that  the  county  judge  had  no 
authority  to  order  it,  because  of  the  disqualification  of  the  applicants 
for  the  election,  the  applicants  not  so  disqualified  being  less  than  the 
requisite  number  as  prescribed  by  statute.^* 

The  object  of  a  popular  election  is  that  the  will  of  the  greater  num- 
ber of  the  voters  may  prevail.  This  greater  number  may  be  a  plurality 
or  a  majority  in  a  greater  or  less  degree,  as  the  law  may  provide  for  the 
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particular  case.  Hence  the  important  matter  in  every  election  is  that 
the  will  of  the  voters  should  be  fairly  expressed,  correctly  declared,  and 
legally  enforced.  Compared  to  this,  the  question  as  to  the  manner  and 
time  of  ordering  the  election  is  of  trivial  moment.  Ordinarily,  when 
elections  are  to  be  held  which  recur  at  stated  periods,  such  as  those  for 
the  election  of  officers  to  administer  the  government,  it  is  made  the 
duty  of  certain  officials  to  call  the  election,  without  action  on  part  of 
any  person.  But  in  all  elections  of  a  local  option  character,  such  as  for 
prohibiting  the  sale  of  intoxicating  liquors,  to  prevent  the  running  at 
large  of  live  stock,  the  removal  of  county  seats,  and  the  incorporation 
of  towns  and  cities,  it  is  essential,  in  order  to  give  effect  to  the  laws 
which  provide  for  such  elections,  that  some  officer,  board,  or  tribunal 
should  be  empowered  to  order  the  election,  and  that  it  should  be  made 
a  duty  so  to  order  it  upon  the  occurrence  of  certain  conditions, — usually, 
the  presentation  of  a  petition  signed  by  a  certain  number  of  legal  voters, 
freeholders  or  taxpayers,  according  to  the  nature  of  the  matter  upon 
which  the  vote  is  to  be  taken.  According  to  the  varying  views  of  legis- 
lative bodies,  these  numbers  are  sometimes  few  and  sometimes  many. 
For  example,  in  case  of  an  election  to  remove  a  county  seat,  in  some  of 
the  States  it  seems  that  the  petition  must  be  signed  by  a  majority  of  the 
voters.  The  number  ought  to  be  sufficient  to  give  some  assurance  that 
there  exists  a  desire  on  part  of  a  large  proportion  of  the  voters  for  the 
change  to  be  voted  for,  and  that  there  is  a  probability  that  in  case  the 
election  be  ordered  the  proposition  will  carry.  An  election  ought  not 
be  ordered  when  the  measure  is  likely  to  be  defeated  and  a  useless  ex- 
pense incurred.  This  is  the  foundation  of  the  policy  which  determines 
the  number  of  applicants  necessary  to  procure  an  order  for  an  election. 
Hence  the  Legislature  might  deem  it  a  matter  of  no  serious  moment 
that  the  officer  or  tribunal  to  whom  the  duty  of  ordering  the  election  is 
intrusted  should  make  a  mistake  as  to  the  qualification  of  one  or  more 
of  the  signers  and  should  expressly  or  impliedly  make  their  decision  as 
to  the  competency  of  the  petitioners  final,  at  least  after  the  election  has 
been  held.  It  would  seem  more  politic  to  make  the  determination  of 
the  county  judge  conclusive  than  to  permit  the  question  to  be  inquired 
into  upon  a  contest,  and  the  election  to  be  annulled  after  a  legal  majority 
have  voted  for  the  change  sought  to  be  accomplished.  Accordingly  the 
weight  of  authority,  as  it  seems  to  us,  is  against  the  right  to  call  in 
question  the  qualifications  of  the  signers  to  the  petition  in  a  contest  of 
the  election.  The  precise  question,  so  far  as  we  have  been  able  to  dis- 
cover, has  never  been  decided  in  this  court ;  but  we  think  the  principle 
which  controls  its  decision  was  announced  and  acted  upon  in  the  case 
of  the  State  v.  Goodwin,  69  Texas,  55.  In  that  case,  the  county  judge 
had  ordered  an  election  to  determine  whether  or  not  the  city  of  Wills 
Point  should  be  incorporated  under  the  general  law.  He  was  empowered 
to  order  the  election  upon  presentation  of  a  petition  therefor  signed  by 
fifty  electors  and  satisfactory  proof  that  the  city  had  the  requisite  popula- 
tion for  a  municipal  corporation  of  the  class  designated.     It  was  sought 
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to  set  aside  the  election  on  the  ground  that  the  county  judge  erroneously 
found  that  the  city  contained  the  necessar}^  number  of  inhabitants.  It 
was  held  that  the  action  of  the  county  judge  was  not  subject  to  review. 
It  seems  to  us  that  the  ruling  would  necessarily  have  been  the  same  had 
the  attack  been  made  upon  the  ground,  that,  of  the  fifty  names  signed 
to  the  petition,  there  were  less  than  fifty  who  were  legal  voters.  The 
only  apparent  difference  is  that  in  the  one  c&^e  the  statute  expressly  re-  . 
quires  that  the  judge  shall  be  satisfied  by  proof  as  to  the  required 
population,  while  in  the  other  nothing  is  said  as  to  his  hearing  proof 
as  to  the  competency  of  the  petitioners.  But  it  is  obvious  that  w^hat  is 
expressly  demanded  in  the  one  instance  is  impliedly  required  in  the  other. 
In  the  latter  case,  before  the  judge  is  authorized  to  act  upon  the  petition 
of  fifty  electors,  he  must  determine  that  fifty  qualified  voters  living  in 
the  designated  territory  have  signed  the  petition.  So  that  if  his  deter- 
mination of  the  question  be  conclusive  as  to  the  one  matter,  why  not  as 
to  the  other?  The  case  of  Currie  v.  Paulson,  43  Minnesota,  411,  is  di- 
rectly in  point.     In  that  case,  the  court  say: 

'Without  passing  upon  the  correctness  of  any  of  the  premises  assumed 
by  contestants,  or  deciding  for  what  causes,  occurring  before  the  elec- 
tion itself,  an  election  may  on  contest  be  held  void,  we  are  clear  that  (at 
least  in  the  absence  of  fraud)  the  certificate  of  the  county  board  as  to 
what  signatures,  if  any,  are  improperly  on  the  petition,  is  final  and 
conclusive;  and  that  if  from  that  certificate,  as  made  and  filed,  it  ap- 
pears that  there  remain  on  the  petition  the  required  number  of  names, 
it  is  the  duty  of  the  county  auditor  to  make  his  order  for  the  election, 
and  that  an  election  held  in  pursuance  thereof  will  be  valid,  notwith- 
standing any  mistake  or  error  committed  by  the  board  as  to  the  facts 
submitted  to  their  determination  regarding  the  names  improperly  on 
the  petition.  In  the  very  nature  of  things,  the  determination  of  the 
board  on  this  matter  must  be  final  and  conclusive."  And  again: 
"There  are  manifest  reasons  why  the  determination  of  the  board  of 
commissioners  as  to  these  facts  should  be  final.  It  is  the  vote  of  the 
electors  at  the  election,  and  not  the  signatures  to  the  petition,  which 
determines  the  location  of  the  county  seat.  The  main,  if  not  sole,  pur- 
pose of  requiring  the  petition  in  favor  of  a  change  before  ordering  an 
election  is  to  save  the  public  from  the  expense,  loss  of  time,  and  excite- 
ment incident  to  such  an  election,  unless  there  is  a  reasonable  probability 
that  the  required  majority  of  electors  will  vote  for  the  change.  To  go 
back  of  the  action  of  the  county  board  and  reverse  their  determination 
as  to  these  facts  after  the  election  is  passed  and  the  change  carried  by 
the  popular  vote,  would  certainly  subserve  no  good  purpose.''  See  also 
Baker  v.  The  Board,  40  Iowa,  "ZZiy;  Bennett  v.  Hetherington,  41  Iowa, 
142:  The  Board  v.  Lewis,  61  Ind.,  75;  State  v.  Nelson,  21  Neb.,  572. 
Speaking  of  an  election  ordered  by  a  county  judge  upon  a  petition  of 
taxpayers,  the  Supreme  (^ourt  of  the  United  States  say:  "The  county 
judge  unquestionably  had  jurisdiction  to  decide  upon  the  application 
made  by  the  taxpayers.''     Town  of  Lyons  v.  Munson,  99  U.  S.,  684. 
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The  remark  was  made  in  a  bond  ease  and  probably  was  not  necessary  to 
its  decision.  It  tends,  however,  to  show  the  opinion  of  the  judges  then 
composing  that  high  tribunal  upon  the  question  before  us. 

If,  as  we  think,  the  decision  of  the  officer  ordering  the  election  as  to 
the  competency  of  the  signers  of  the  petition  was  intended  to  be  final, 
it  follows  that  the  question  certified  must  be  answered  in  the  negative ; 
and  it  is  unnecessary  for  us  to  enter  into  the  broader  question  as  to  what 
may  be  inquired  into  upon  a  contest  of  an  election  and  what  not. 


The  Citizens  Railway  Company  v.  Isham  Ford. 

No.  825.    Decided  November  13,  1899. 

1.  Street  Crossings — Superior  Bight — Ordinance  Construed. 

An  ordinance  giving  preference  to  pedestrians  at  street  crossings,  making  it  the 
duty  of  "persons  riding  or  driving"  to  check  or  halt  if  persons  on  foot  be  passing 
thereon,  does  not  apply  to  street  cars  operated  by  electricity.    (P.  113.) 

2.  Same. 

By  person  "riding,"  in  such  ordinance,  was  meant  one  traveling  upon  a  "horse  or 
other  animal,"  and  by  "driving,"  one  "passing  in  a  vehicle"  under  his  own  control. 
To  justify  application  to  motormen  on  street  cars,  the  language,  as  ordinarily  used, 
must  point  them  out  as  the  persons  to  be  affected,  with  such  certainty  that  they 
would  so  understand  it.    (P.  113.) 

Questions  certified  from  the  Court  of  Civil  Appeals  for  the  Third 
District,  in  an  appeal  from  McLennan  County. 

Clark  &  Bolinger,  for  appellant. — A  person  riding  or  driving  neces- 
sarily implies  the  use  of  horses,  or  cattle,  and  in  common  acceptation, 
whenever  we  use  these  terms  "riding  or  driving,"  we  necessarily  imply 
that  condition  of  affairs.  We  never  say,  for  instance,  that  a  motorman 
is  riding  or  driving  an  electric  street  car,  because  strictly  speaking,  he 
is  doing  neither.  The  propulsive  force  of  an  electric  street  car  is  fur- 
nished by  the  current  of  electricity  acting  directly  on  the  motor,  and  we 
use  entirely  different  terms  when  we  refer  to  that  mode  of  propulsion. 
The  ordinance  ought  not  to  be  given  the  broad  construction  given  it  by 
the  court  below  unless  its  terms  necessarily  include  the  particular  mode 
of  transportation  at  issue.  The  ordinance  is  penal,  and  unless  the  terms 
employed  by  the  lawmaking  power  must  necessarily  be  given  the  force 
<*onteuded  for  and  adopted  by  the  court  below,  such  enlarged  construc- 
tion should  be  rejected. 

There  is  another  provision  in  the  ordinance  which  would  seem  to  in- 
dicate that  the  views  herein  expressed  and  entertained  by  counsel  for 
appellant  are  correct.  This  ordinance  requires  any  person  riding  or 
driving,  when  they  approach  a  crossing  of  a  street  or  alley,  if  persons 
on  foot  be  passing  thereon,  not  to  "obstruct  or  hinder"  such  foot  passen- 
g:ers  or  pedestrians  on  any  such  crossings.     To  give  the  ordinance  the 
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construction  adopted  by  the  court  below  we  submit  would  be  to  reach 
an  absurdity,  and  if  carried  to  legitimata  length  on  that  line  would 
practically  abolish  transportation  by  electricity  in  our  cities.  As  said 
in  the  brief  filed  in  the  Court  of  Civil  Appeals,  "an  electric  street  car 
is  for  the  public  use  and  transportation,  and  is  often  filled  with  numbers 
of  passengers  who  for  purposes  of  business  or  pleasure  have  taken  that 
mode  of  rapid  transportation.  If  it  should  be  held  that  in  the  operation 
of  such  a  car  it  must  not  obstruct  or  hinder  a  single  foot  passenger  in 
crossing  on  a  street  or  an  alley,  which  crossing  is  encountered  in  the 
operation  of  such  car,  every  one  hundred  and  fifty  feet,  it  would  be 
almost  impossible  to  accommodate  the  public.  In  other  words,  if  the 
whim  or  pleasure  of  a  single  pedestrian  who  wishes  to  cross  the  street 
is  to  be  indulged  to  the  disadvantage  and  discomfort  of  a  very  much 
larger  number  of  persons  on  an  electric  car,  and  if  such  pedestrian  has 
a  superior  right  to  the  car  in  the  use  of  the  streets,  then  the  public  con- 
venience must  be  set  aside  for  the  benefit  of  an  individual.'* 

In  support  of  the  doctrine  above  contended  for,  we  desire  especially 
to  call  the  attention  of  the  court  to  the  authority  of  Boothe  on  Street 
Railway  Law,  408,  section  303,  in  which  the  author  states,  after  dis- 
cussing the  various  decisions  on  this  question:  "That  the  rule  is  now 
well  nigh  universal  that  the  street  car  has,  and  from  the  necessities  of 
the  case  must  have,  a  right  of  way  on  that  portion  of  the  street  upon 
which  alone  it  can  travel,  paramount  to  that  of  ordinary  vehicles,  and 
that  the  same  rule  applies  to  pedestrians."  And  in  support  of  this 
proposition  perhaps  a  hundred  cases  are  cited  in  this  work  on  pages  409 
and  410,  thoroughly  establishing  this  proposition.  Ehrisman  v.  Railway, 
24  Atl.  Rep.,  596;  Schwartz  v.  Railway,  30  La.  Ann.,  15. 

Eugene  Easterling  and  J.  W.  Taylor,  for  appellee. — The  matter  as 
contained  in  the  city  ordinance  was  relevant  to  the  issue  of  contributory 
negligence  made  by  appellant  as  to  the  relative  rights  of  appellee's  wife 
and  appellant  to  the  use  of  the  street.  Such  ordinance  of  the  city  was 
relevant  and  showed,  the  relative  rights  of  pedestrians  and  persons  driv- 
ing street  cars  to  the  use  of  the  street  at  the  time  and  place  of  the  in- 
jury, and  no  error  was  committed  by  the  court  in  allowing  it  to  remain 
in  the  pleadings  and 'admitting  it  in  evidence.  San  Antonio,  etc.,  Rail- 
way V.  Limburger,  88  Texas,  79;  23  Am.  and  Eng.  Enc.  of  Law,  302, 
303 ;  Commissioners  v.  Rollins,  130  U.  S.,  662 ;  United  States  v.  Saun- 
ders, 89  U.  S.,  492 ;  Railway  v.  Railway,  64  Texas,  80 ;  Railwav  v.  Carson, 
66  Texas,  345. 

The  language  of  the  city  ordinance  is  plain.  It  requires  no  inter- 
pretation from  the  definitions  of  the  words  used  in  the  ordinance  given 
in  Webster's  dictionary,  and  they  admit  of  no  doubt  as  to  their  meaning. 
Hence  there  is  no  room  for  construction.  As  said  in  People  v.  Greene 
County,  13  Abb.  X.  Cas.,  424:  "Any  attempted  construction  of  the 
act  which  departs  from  its  language,  and  purporting  to  be  based  on  the 
intention  of  the  Legislature,  in  the  absence  of  any  key  to  the  meaning 
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of  the  words  afforded  by  other  parts  of  the  act,  is  mere  speculation  and 
must  necessarily  vary  withjhe  convictions  of  the  reasoner  as  to  what 
the  law  should  have  been."  Mr.  Justice  Story,  in  Gardner  v.  Collins, 
2  Pet.  (U.  S.),  93,  says:  ^^hat  the  legislative  intent  was,  can  be 
derived  only  from  the  words  they  used,  and  we  can  not  speculate  beyond 
the  reasonable  import  of  these  words.  The  spirit  of  the  act  must  be 
gathered  from  the  words  of  the  act  and  not  from  conjecture  aliunde."' 

BROWX,  Associate  Justice. — The  Court  of  Civil  Appeals  for  the 
Third  Supreme  Judicial  District  has  certified  to  this  court  the  follow- 
ing statement  and  questions : 

"Appellee,  as  plaintiff,  sued  appellant,  as  defendant,  for  damages  for 
personal  injuries,  and  recovered  a  judgment  from  which  the  defendant 
has  appealed.  According  to  the  averments  in  the  plaintiff's  petition, 
the  defendant  is  engaged  in  the  business  of  running  and  operating  street 
cars  by  electricity  for  the  conveyance  of  passengers  in  the  city  of  Waco. 

"The  injuries  complained  of  were  inflicted  upon  the  plaintiff's  wife, 
Mattie  Ford.  The  testimony  shows  that  while  crossing  Fourth  Street, 
in  the  city  of  Waco,  the  plaintiff's  wife  was  struck  by  a  street  car  owned 
and  operated  by  the  defendant.  She  was  knocked  down  and  seriously 
injured. 

"The  plaintiff's  petition  charges  the  defendant  with  negligence  in 
general  terms  and  also  with  running  the  car  with  which  she  collided  at 
a  rapid  and  unlawful  rate  of  speed,  failure  to  ring  the  bell  or  give  any 
other  warning  of  the  approach  of  the  car.  The  plaintiff  also  pleaded 
article  299,  chapter  33,  of  the  city  ordinances  of  the  city  of  Waco,  en- 
titled 'Streets,  alleys,  and  sidewalks,'  which  article  is  as  follows: 

"  'Streets,  Alleys,  and  Sidewalks. — On  all  crossings  over  the  streets 
and  alleys  of  this  city  from  one  pavement  or  sidewalk  to  another,  pref- 
erence shall  be  given  to  pedestrians,  and  it  shall  be  the  duty  of  any 
person  riding  or  driving  on  any  of  said  streets  or  alleys  to  check  up  or 
even  halt,  if  necessary,  when  they  approach  such  crossing,  if  persons  on 
foot  be  passing  thereon,  so  as  not  to  obstruct,  hinder,  or  endanger  such 
foot  passengers  or  pedestrians  on  any  such  crossing.' 

"The  defendant  specially  excepted  to  so  much  of  the  plaintiff's  peti- 
tion as  set  up  this  ordinance,  upon  the  ground  that  it  was  not  applicable 
to  street  cars.  The  District  Court  overruled  this  exception,  and,  over 
the  same  objection,  admitted  the  ordinance  in  evidence,  and  instructed 
the  jury  that  under  the  ordinance  referred  to,  pedestrians  have  a  su- 
perior right  to  the  use  of  the  crossings  of  streets.  This  charge  and  the 
ruling  aforesaid  are  assigned  as  error  by  appellant.  The  date  of  the 
ordinance  and  time  of  construction  of  the  street  railway  are  not  alleged 
or  proved. 

"With  the  foregoing  statement  and  explanation,  the  Court  of  Civil 
Appeals,  acting  through  its  Chief  Justice,  certifies  to  the  Supreme  Court 
for  decision  the  questions  thus  presented  in  this  court,  viz:  Does  the 
city  ordinance  referred  to  have  application  to  this  case,  and  did  the 
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trial  court,  in  the  matter  above  stated,  rule  and  charge  correctly?  In 
other  words,  stating  the  question  abstractly,  does  the  ordinance  referred 
to  apply  to  street  cars  operated  by  electricity  and  require  them  ^to  check 
up  or  halt,  if  necessary,  when  they  approach  such  crossings,  if  persons 
on  foot  be  passing,'  etc?" 

The  words,  "riding''  and  "driving"  are  of  common  use  and  must  be 
taken  and  construed  according  to  their  ordinary  signification.  Suth. 
on  Stat.  Cons.,  sec.  229.  The  use  of  the  words  in  the  disjunctive  form 
shows  that  it  was  intended  to  designate  by  each  a  different  act ;  "person 
riding"  must  travel  in  a  manner  different  from  the  "person  driving." 
Each  person  must  be  in  control  of  the  means  by  which  he  is  moving, 
because  the  ordinance  requires  him  "to  check  up"  or  "halt,"  which  could 
not  apply  to  one  riding  in  a  vehicle  under  the  control  and  management 
of  another. 

Webster  defines  the  words  "ride"  and  "drive"  as  follows:  "Ride." 
(1)  "To  be  carried  on  a  horse  or  other  animal  or  in  any  kind  of  vehicle 
or  carriage."  (2)  "To  be  carried  or  travel  on  horseback."  ^TDrive.  To 
go  or  pass  in  a  carriage."  It  will  be  seen  that  "ride"  in  its  broadest 
meaning  includes  "drive,"  but,  as  used  in  the  ordinance  before  us,  it  is 
evident  that  this  was  not  intended,  because  each  class  of  persons  must 
do  one  of  two  things  different  in  their  character,  and,  when  taken  in 
connection  with  the  context,  it  is  apparent  that  the  words  were  used  in 
their  more  limited  sense;  that  is,  the  phrase  "any  person  riding"  was 
intended  to  designate  one  traveling  upon  "a  horse  or  other  animal," 
while  "any  person  driving"  points  out  one  "passing  in  a  vehicle"  under 
his  own  control. 

The  rule  of  construction  is  to  ascertain  the  intent  of  the  lawmaker, 
and,  applying  this  rule  to  the  language  used,  we  think  the  motorman 
of  a  street  car  was  not  intended  to  be  included  in  the  phrase  "any  person 
driving."  To  justify  the  application  of  the  ordinance  to  street  cars, 
it  is  not  sufficient  that  the  words  might  be  construed  so  as  to  embrace 
motormen  on  street  cars,  but  the  language,  as  ordinarily  used,  must 
point  them  out  as  persons  to  be  affected  with  such  certainty  that,  upon 
reading  it,  they  would  understand  obedience  to  its  mandates  to  be  re- 
quired of  them. 

We  answer  the  question,  that  street  cars  are  not  embraced  in  the 
terms  of  the  ordinance  submitted. 
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Southwestern  Telegraph  and  Telephone  Company  v. 
w.  e.  gotcher. 

No.  829.    Decided  November  16,  1899. 

1.  Charge  of  Court — ^Bight  to  Affirmative  Instruction — ^Telephone  Com- 

pany. 

A  telephone  company  which  did  not  undertake  to  transport  and  deliver  messages, 
was  entitled  to  a  requested  charge  that  it  was  not  its  duty  so  to  do  (though  the 
charge  given  based  a  recovery  only  on  its  failure  to  find  and  bring  to  the  telephone 
the  party  wanted)  where  the  plaintiff's  pleadings  asserted  liability  by  virtue  of  such 
an  obligation,  and  there  was  evidence  to  support  a  finding  that,  if  the  obligation 
existed,  it  had  been  violated.    (P.  116.) 

2.  Same— Contributory  Negligence — ^Agency. 

No  damages  can  be  recovered  for  negligence  in  failing  to  bring  to  the  telephone 
one  wanted  to  receive  a  message,  where  thjB  sender,  the  agent  of  the  complaining 
party,  upon  the  failure  of  whose  attempt  to  so  communicate  the  action  is  based, 
should,  in  the  exercise  of  ordinary  care,  have  communicated  the  message  by  tele- 
graph or  otherwise,  after  abandoning  the  attempt  to  telephone.    (Pp.  116,  117.) 

8.    Telegraph — ^Beneficiary — ^Notice. 

A  telegraph  company  is  not  responsible  to  a  person  not  appearing  on  the  face  of  a 
telegram  or  otherwise  known  to  it  to  be  a  beneficiary  of  the  contract,  for  damages  for 
mental  suffering  resulting  from  failure  to  deliver  the  message,  because  given  no  means 
of  anticipating  such  suffering  as  a  consequence  of  its  negligence.     (Pp.  117,  118.) 

4.    Same— Telephone  Company — ^Damage*— Mental  Sufferings — ^Notice. 

Notice  to  a  telephone  company  that  the  word  sought  to  be  communicated  to  G.  re- 
lated to  the  death  of  a  brother  of  G.'s  wife,  and  sought  to  secure  G.'s  attendance 
at  the  funeral,  was  not  sufficient  to  give  notice  of  any  interest  of  G.'s  wife  in  the  in- 
telligence or  create  liability  for  her  mental  suffering  by  failure  to  receive  the  word 
and  to  attend  the  funeral.    (Pp.  118,  119.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fifth  District,  in  an  ap- 
peal from  Hunt  County. 

Goteher  sued  the  Telegraph  and  Telephone  Company,  and  had  judg- 
ment, which  was  affirmed  on  appeal  by  defendant,  who  thereupon  ob- 
tained writ  of  error. 

McLavrin  &  Wozencraft,  for  plaintiff  in  error. — The  telephone  com- 
pany's agent  at  Farmersville,  the  place  from  which  the  message  was 
sent,  and  at  which  it  is  alleged  to  have  been  received,  having  been  noti- 
fied by  the  person  sending  the  message  that  Gotcher's  wife's  brother  had 
died,  and  that  he,  the  person  sending  the  message,  wished  that  fact  to 
be  communicated  to  Goteher,  and  that  Goteher  be  requested  to  come 
to  the  funeral,  was  a  sufficient  basis  for  the  conclusion  on  the  part  of 
the  telephone  company's  agent  representing  the  company  in  the  matter 
that  it  was  Goteher  alone  who  was  expected  to  come  to  the  funeral,  and 
that  Gotcher's  wife  was  either  already  present  with  the  deceased,  or  was 
not  expected  to  come ;  and  under  such  circupastances  the  telephone  com- 
pany would  not  be  liable  for  any  damages  resulting  from  the  failure  of 
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Gotcher's  wife  to  receive  the  intelligence.  Telegraph  Co.  v.  Kirk- 
patrick,  76  Texas,  218;  Telegraph  Co.  v.  Edsall,  63  Texas,  678;  Tel- 
egraph Co.  V.  Coffin,  30  S.  W.  Rep.,  896;  Nichols  v.  Eddy,  24  S.  W. 
Eep.,  316;  Telegraph  Co.  v.  Carter,  85  Texas,  580. 

The  court  erred  in  refusing  to  give  special  charge  number  3,  asked 
by  defendant;  because  the  defendant's  answer  raises  the  issue  that  if 
defendant  was  negligent  in  failing  to  bring  to  plaintiff's  knowledge  the 
intelligence  designed  for  him  or  his  wife,  plaintiff  knew  this  in  time  to 
avert  the  injur}'  to  result  thereon,  and  could  have  done  so  by  ordinary 
care  but  failed  to  do  so,  there  is  evidence  to  support  this  issue,  and  the 
issue  is  wholly  ignored  by  the  general  charge  of  the  court.  Waco  Ar- 
tesian Water  Co.  v.  Cauble,  47  S.  W.  Rep.,  541;  Railway  v.  Anderson, 
85  Texas,  88 ;  Telegraph  Co.  v.  Rosentreter,  80  Texas,  416. 

Yoakum  &  Vaughcm,  for  defendant  in  error. — ^Under  the  evidence 
the  court  held  that  the  defendant  could  not  be  held  liable  for  its  agent's 
contract  at  Farmersville  to  deliver  a  message  over  its  telephone  to  W. 
E.  Gotcher,  and  ruled  out  all  the  evidence  concerning  that  contract,  and 
did  not  charge  on  that  issue,  and  refused  all  the  special  charges 
asked  by  the  defendant,  because  the  agent  had  exceeded  his  authority  in 
promising  to  deliver  the  message;  but  did  submit  the  issue  as  to  the 
efforts  of  the  defendant  to  secure  the  presence  of  W.  E.  Gotcher  at  the 
phone,  in  order  to  permit  Harvey  Spaugh  to  communicate  to  Gotcher 
the  facts  that  Spaugh  had  related  to  Dr.  Hancock,  defendant's  agent 
at  Farmersville,  that  is,  that  his  wife's  brother  was  dead,  and  such  other 
facts  or  invitations  as  they  might  see  proper  to  communicate  to  each 
other. 

The  failure  of  plaintiff  to  resort  to  other  means  than  the  telephone 
to  communicate  with  Gotcher  was  not  contributory  negligence,  especially 
when  the  defendant,  as  in  this  case,  failed  to  show  some  other  means 
were  available.  The  parties  had  no  reason  to  resort  to  other  means  to 
communicate  with  Gotcher,  if  required  to.  These  corporations,  created 
for  the  convenience  of  the  people  and  invested  with  its  exceptional  fran- 
chises and  privileges,  should  not  say  to  us,  "If  you  want  to  send  mes- 
sages across  the  country,  you  can  ride  or  walk  or  hunt  some  other 
method ;  we  are  busy."     Telephone  Co.  v.  Wisdom,  85  Texas,  263. 

WILLIAMS,  ASSOCLA.TE  Justice. — The  father  of  Mrs.  Gotcher,  the 
wife  of  defendant  in  error,  one  Hartman,  lived  about  six  mile^  from 
Farmersville,  in  Collin  County,  and  about  twenty  miles  from  Greenville, 
in  Hunt  County,  and  defendant  in  error  lived  with  his  wife  in  the  last 
named  town.  Between  the  two  points  plaintiff  in  error  owned  and 
operated  a  telephone  line.  A  brother  of  Mrs.  Gotcher  died  at  the  home 
of  her  father,  and  the  latter  sent  one  Spaugh  to  Farmersville  with  in- 
structions to  telephone  or  telegraph  to  Gotcher,  advising  him  of  the 
death  of  the  boy  and  requesting  him  and  his  wife  to  come  to  the  funeral. 
Spaugh  went  to  the  office  in  Farmersville,  about  12  o'clock  m.,  and  told 
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the  agent  of  plaintiff  in  error  that  Mr.  Hartman  had  sent  him  to  the 
telephone  to  send  W.  E.  Gotcher  word  that  hie  wife's  brother  was  dead, 
and  for  him,  W.  E.  Gotcher,  to  come  at  once.  The  agent,  in  calling 
the  operator  at  Greenville,  repeated  this  statement.  Being  informed, 
after  an  interval,  by  the  Greenville  office  that  Gotcher  had  not  been 
foimd,-  the  agent  at  Farmersville  suggested  to  Spaugh  that  he  return 
to  the  oflSce  at  3  o'clock  p.  m.,  which  the  latter  did.  Gotcher  had 
still  not  been  found,  and  Spaugh,  on  being  so  informed,  concluded  not 
to  wait  longer  and  left  without  making  further  effort  to  communicate 
with  Gotcher.  There  was  evidence  tending  to  show  that  the  desired 
notice  might  have  been  given  to  him  by  telegraph  or  by  messenger  over- 
land, after  the  failure  of  plaintiff  in  error  to  find  him,  in  time  to  have 
enabled  his  wife  to  be  present  at  her  brother's  funeral. 

The  company,  by  its  rules  and  course  of  business,  refuses  to  under- 
take the  transmission  of  messages  and  forbids  its  agents  to  perform  such 
services.  It  only  undertakes  to  bring  a  person  at  one  point  on  its  line 
to  its  oflSce,  in  order  that  one  at  another  point  desiring  to  talk  with  him 
may  do  so. 

The  defendant  in  error  by  this  action,  in  which  he  was  plaintiff,  sought 
to  recover  damages  for  mental  suffering  of  his  wife  resulting  from  being 
deprived  of  the  opportunity  of  attending  her  brother's  funeral,  the  fault 
of  defendant  being  alleged  to  have  been  its  failure,  first,  to  transmit  and 
deliver  the  message  to  Gotcher,  and  second,  to  procure  the  presence  of 
Gotcher  at  its  office  in  Greenville  in  order  that  Spaugh  might  deliver 
the  message. 

It  is  evident  that  there  was  no  obligation  upon  the  company  to  deliver 
the  message,  for  the  reason  that  it  had  not  undertaken  to  perform  such 
service;  and  the  court  below  seems  to  have  taken  this  view  of  the  case, 
in  a  reason  given  for  a  ruling  upon  the  admission  of  evidence,  as  shown 
by  a  bill  of  exceptions.  But  the  pleadings  asserted  such  a  liability  and 
there  was  evidence  before  the  jury  from  whiqh  they  could  have  found 
that,  if  there  was  such  an  obligation  resting  on  plaintiff  in  error  to  send 
and  deliver  the  message,  it  had  been  violated.  The  charge,  while  giving 
the  law  as  to  the  right  of  recovery  based  upon  the  failure  to  find  and 
bring  Gotcher  to  the  telephone,  contained  no  express  direction  concern- 
ing the  other  cause  of  action  set  up  in  the  petition.  Plaintiff  in  error 
requested  charges  to  the  effect  that  it  was  not  its  duty  to  transmit  and 
deliver  messages  and  that  it  would  not  be  liable  for  failure  to  do  so, 
which  were  refused. 

We  think  it  had  the  right,  upon  proper  request,  to  such  an  affirmative 
instruction  upon  the  subject  as  would  prevent  the  jury  from  acting  upon 
an  erroneous  conception  of  the  duty  of  the  company. 

Plaintiff  in  error  also  asked  instructions  seeking  a  submission  of  the 
question  whether  or  not  Spaugh,  the  agent  of  defendant  in  error's  wife^ 
upon  whose  action  the  right  of  defendant  in  error  to  recover  depends, 
was  guilty  of  contributory  negligence  in  failing,  after  learning  that 
plaintiff  in  error  had  not  found  Gotcher,  to  communicate  with  him  bv 
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other  means.  We  think  this  question  also  should  have  been  submitted. 
If,  by  such  action  as  a  person  of  ordinary  prudence  would  have  taken 
under  the  circumstances,  Spaugh  or  Hartman  could  have  gotten  the 
notice  to  Mrs.  Gotcher  in  time  for  her  to  attend  the  funeral,  then  the 
damages  to  be  recovered  would  not  include  compensation  for  her  mental 
fiuflfering  resulting  from  her  inability  to  see  her  brother  buried. 

The  case  is  unlike  that  of  Telegraph  Company  v.  Wisdom,  85  Texas, 
262.  There  the  contract  of  the  telegraph  company  was  to  trajismit  and 
deliver  to  plaintiflE  a  message  addressed  to  him  by  his  agent.  The  agent 
had  the  right  to  rely  upon  the  faithful  performance  of  this  obligation, 
and  no  occasion  existed  for  him  to  take  other  means  of  conveying  the 
notice,  nothing  having  occurred  to  suggest  such  a  precaution.  But  here 
the  company  did  not  undertake  to  deliver  the  message,  but  to  bring 
Gotcher  to  its  telephone,  in  order  that  Spaugh  might  make  the  com- 
munication. After  failing  to  find  Gotcher,  the  company  notified  Spaugh 
of  the  fact  and  the  latter  failed  to  take  further  action.  Whether  or  not 
the  circumstances  were  such  as  to  require  him  as  a  man  of  ordinary 
prudence  to  employ  other  modes  of  communication  was  a  question  for 
the  jury.  Telegraph  Company  v.  Jeanes,  88  Texas,  230.  That  decision 
holds  to  be  applicable  to  this  class  of  actions  the  principle  that  "one  who 
is  threatened  with  damage  by  reason  of  the  negligent  conduct  of  another 
should  exercise  reasonable  prudence  to  avert  the  consequences  of  such 
neglect.''  While  this  principle  is  there  applied  to  the  conduct  of  plain- 
tiff himself,  who  was  the  addressee  of  the  message,  we  think  it  equally 
applies  here,  for  the  reason  that  plaintiflPs  whole  case  proceeds  upon 
the  assumption  that  Spaugh  was  the  agent  of  his  wife  and  that  his  action 
was  taken  for  her  benefit.  As  whatever  cause  of  action  she  may  have 
is  derived  from  action  taken  by  him,  it  is  only  such  as  his  conduct  gave 
rise  to.  If  prudent  conduct  on  his  part  would  have  protected  her  from 
the  suflEering  of  which  she  complains,  she  has  no  right  to  recover  damages 
for  it.     Beach  on  Con.  Xeg.,  sec.  33;  Bank  v.  Cruger,  91  Texas,  446. 

We  have  said  this  much  on  the  two  points  just  discussed  to  guide  the 
court  below  in  the  event  of  another  trial,  though  it  may  be  questionable 
whether  or  not  they  are  so  presented  that  we  would  be  bound  to  consider 
them  as  reasons  for  reversal. 

The  writ  of  error  was  granted  because  we  did  not  think  the  com- 
munications made  by  Spaugh  to  the  agent  of  plaintiff  in  error  were 
such  as  to  put  it  upon  notice  of  any  such  consequence  of  a  failure  to 
secure  communication  with  Gotcher  as  the  mental  anguish  suffered  by 
his  wife. 

Xone  of  the  previous  decisions  authorize  the  recovery  of  such  dam- 
ages under  similar  circumstances,  and  this  court  has  already  expressed 
its  disinclination  "to  extend  the  right  of  recovery  in  this  class  of  cases 
beyond  the  limits  already  fixed  by  the  decisions  of  this  court."  Tel- 
egraph Co.  V.  Edmondson,  91  Texas,  209,  210. 

The  decisions  have  settled  the  proposition  that  a  telegraph  company 
is  not  responsible  to  a  person  not  appearing  on  the  face  of  a  telegram 
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nor  otherwise  known  to  it  to  be  a  benefieiar}'  of  the  contract,  for  dam- 
ages for  mental  suffering  resulting  from  failure  to  deliver  the  message, 
and  this  for  the  reason  that  the  company  is  not  given  the  means  of 
anticipating  such  suffering  as  a  consequence  of  its  negligence.  Tel- 
egraph Co.  V.  Carter,  85  Texas,  585,  and  authorities  cited. 

The  difference  between  the  cases  referred  to  and  this  is  the  fact  that 
plaintiff's  wife  was  mentioned  in  the  communication  made  by  Spaugh 
to  the  agent  of  plaintiff  in  error.  She  was  mentioned  in  such  a  way, 
however,  as  to  indicate,  not  that  the  message  was  intended  for  her  benefit, 
but  rather  that  it  was  not  so  intended.  It  was  expressly  stated  that 
Gotcher  was  the  person  wanted  at  the  funeral,  and  his  wife  was  only 
mentioned  in  identifpng  the  deceased  as  her  brother.  This  naturally 
suggested  the  reason  why  Gotcher  was  wanted  at  the  funeral.  This 
fact  is  of  controlling  importance  in  determining  the  consequences  to  be 
visited  upon  the  company  for  a  negligent  failure  to  find  Gotcher;  for  it 
is  only  for  such  consequences  as  it  ought  to  have  contemplated  and  fore- 
seen that  it  is  to  be  held  responsible.  The  statement  in  no  way  implied 
that  the  purpose  was  to  give  Mrs.  Gotcher  the  privilege  of  going  to  the 
funeral.  On  the  contrary,  it  might  well  have  been  assumed  that  she 
was  already  at  her  father's  and  that  only  her  husband's  presence  was 
sought.  Had  the  desire  to  summon  her  been  explained,  the  company 
could  have  avoided  any  injury  to  her  by  notifying  her,  when  it  failed 
to  find  Gotcher.  This  it  was  not  asked  to  do ;  and,  if  there  was  a  bind- 
ing contract,  as  plaintiff's  case  assumes,  to  find  Gotcher  and  bring  him 
to  the  telephone,  it  could  not  have  been  performed  by  procuring  her 
presence  or  that  of  some  other  person  who  could  convey  the  intended 
notice  to  her.  Telegraph  Co.  v.  Mitchell,  91  Texas,  459.  The  con- 
sequences of  a  breach  of  a  contract  having  for  its  purpose  the  giving 
notice  to  Gotcher  would  be  very  different  from  those  flowing  from  a 
breach  of  a  contract  by  which  notice  was  to  be  given  to  his  w4fe.  Tel- 
egraph Co.  V.  Coffin,  88  Texas,  94. 

It  is  urged  that,  as  the  company  undertook  to  put  Spaugh  in  com- 
munication with  Gotcher  in  order  that  Spaugh  might  deliver  such  mes- 
sage as  he  desired,  it  was  unimportant  that  he  failed  to  notify  the  agent 
that  his  purpose  was  to  give  Mrs.  Gotcher  the  opportunity  to  attend 
the  funeral.  The  answer  to  this  is  that  the  damage  to  be  recovered  of 
the  company  for  its  failure  to  find  Gotcher  must  be  such  as  was  within 
the  contemplation  of  the  parties  when  the  contract  was  made,  and  men- 
tal suffering  of  the  wife  could  not  have  been  anticipated  unless  the  com- 
pany had  notice  that  the  communication  was  to  be  made  to  Gotcher  for 
the  purpose  of  enabling  his  wife  to  go  to  the  burial  of  her  brother. 
There  was  nothing  in  Avhat  transpired  to  call  upon  the  agent  to  seek  in- 
formation as  to  Mrs.  Gotcher's  interest  in  the  message  to  be  sent,  since 
it  appeared  on  its  face  to  be  for  Goteher's  benefit  alone.  The  charge  of 
the  trial  court  required  the  jur}^  to  find  such  notice,  but  there  was  no 
evidence  to  show  it  beyond  such  as  was  involved  in  the  statement  of 
Spaugh  to  the  agent  at  Farmersville. 
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Both  the  trial  court  and  the  Court  of  Civil  Appeals  erred  in  holding 
that  the  circumstances  appearing  were  sufficient  to  put  the  company  on 
notice  of  Mrs.  Gotcher^s  interest  in  the  intelligence  to  be  given  to 
Gotcher. 

Attention  is  called  by  brief  of  counsel  for  defendant  in  error  to  a 
statement  testified  to  by  Gotcher  as  having  been  made  to  him  by  the 
agent  at  Greenville  several  days  after  the  transaction  took  place  at  Far- 
mersville,  from  which,  it  is  contended,  it  might  be  held  that  Spaugh 
stated  to  the  agent  at  the  latter  place  that  both  Mr.  and  Mrs.  Gotcher 
were  to  be  notified  in  order  that  they  might  go  to  the  funeral.  But 
the  Court  of  Civil  Appeals  found  the  statements  made  by  Spaugh  to  the 
agent  to  have  been  as  we  have  given  it  above ;  and,  besides,  the  declara- 
tion of  the  agent  at  Greenville  as  to  what  had  transpired  several  days 
previously  between  the  parties  at  Parmersville  was  not  competent  evi- 
dence of  the  fact  in  question. 

Reversed  and  remanded. 


C.  Ed.  Anderson  et  al.  v.  A.  S.  Walker,  County  Judge^  et  al. 

No.  795.    Decided  November  20,  1890. 

1.    False  Statement— Estoppel— Who  May  Assert. 

Whatever  moral  wrong  or  fraudulent  purpose  may  be  involved  in  a  false  state- 
ment, only  one  who  will  suffer  legal  injury  from  its  falsity  can  assert  it  as  an  estoppel 
against  proof  of  the  truth.    (P.  126.) 

9.    Same— County  Treasurer — ^Examination  of  Funds — ^Bank  Deposit. 

In  order  that  statements  by  a  bank  as  to  the  amount  of  county  funds  a  treas- 
urer had  on  deposit,  made  to  a  finance  committee  appointed  by  the  district  court 
to  examine  his  accounts,  should  estop  the  bank  from  denying  that  it  so  held  the 
amount  represented,  it  should  appear  that  the  statement  in  question  came  to  the 
knowledge  of  the  authorities  representing  the  county  and  influenced  them  to  take 
or  omit  some  action  by  reason  of  it,  and  that  the  county  had  sustained  loss  of  its 
money  in  consequence  of  the  representation.    (Pp.  125-128. 

3.  Same. 

Allegation  of  failure  of  the  grand  jury  in  consequence  of  such  representations  to 
indict  the  defaulting  treasurer  or  prevent  his  continuance  in  office,  does  not  establish 
such  loss  to  the  county,  nor  can  the  court  supply  by  inference  an  allegation  that  the 
comity  officers,  if  not  so  deceived,  might  have  secured  some  redress.    (P.  127.) 

4.  Bank — County  Treasurer — ^Deposit — Credit — ^Application  to  Individual 

Debt. 

When  a  bank  took  the  note  of  a  county  treasurer,  placing  the  amount  to  credit 
of  his  official  deposit  as  a  loan  to  make  good  his  defalcation,  and  at  the  same  time  a 
check  on  such  deposit  to  enable  the  bank  to  apply  the  same  amoimt  in  turn  to  the 
discharge  of  his  note,  if  the  credit  to  his  deposit  was  in  effect  a  loan  to  make  good 
temporarily  a  defalcation  of  the  treasurer,  the  title  of  the  county  attached  to  it,  and 
the  application  of  it  by  the  treasurer's  check  to  pay  the  note,  his  individual  debt, 
was  unauthorized.    (Pp.  128-130.) 

5.  Same. 

But  if  the  intent  of  the  treasurer  and  the  officers  of  the  bank  was  to  fabricate 
evidence  to  conceal  the  former's  defalcation,  with  no  intent  that  any  real  right  in 
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the  county  should  result,  the  bank  would  not  become  liable  to  the  county  without 
some  element  of  estoppel  in  the  transaction.    (P.  130.) 

6.  Same. 

Also,  if  the  bank,  relying  on  the  representation  of  the  treasurer  that  the  county 
needed  the  money  and  would  replace  it  next  day,  extended  credit  only  till  that  time, 
and  canceled  it  next  day  in  accordance  with  the  understanding,  there  would  be 
no  liability,— it  being  immaterial  in  such  case  that  the  treasurer  could  not  bind  the 
county.  So  long  as  the  bank  did  not  part  with  the  title  to  its  money  it  could  with- 
hold it,  and  the  entry  of  the  credit  on  such  understanding  created  no  greater  right 
than  grew  out  of  the  understanding.    (Pp.  130,  131.) 

7.  Same. 

See  facts  under  which  it  was  a  question  for  the  jury,  dependent  upon  which  of 
the  three  foregoing  theories  was  accepted,  as  to  the  liabilities  of  the  bank  to  the 
county  (or  to  the  treasurer's  sureties  by  subrogation  to  the  rights  of  the  county)  for 
a  sum  so  placed  by  the  bank  to  the  credit  of  the  treasurer  for  one  day.    (Pp.  128-131.) 

Ebboe  to  the  Court  of  Civil  Appeals  for  the  Third  District,  in  an 
appeal  from  Travis  County. 

Walker,  County  Judge,  brought  suit  against  Anderson  and  others, 
sureties  on  the  official  bond  of  Jernigan  as  County  Treasurer,  and  the 
latter  made  the  Austin  National  Bank  a  party.  Being  held  liable  to 
plaintiff  and  refused  a  recovery  against  the  bank,  defendants  appealed, 
and  on  affirmance  obtained  a  writ  of  error. 

The  statement  and  opinion  of  the  Court  of  Civil  Appeals,  by  Key,  J., 
disposed  of  the  assignments  relating  to  issues  between  plaintiff  and  de- 
fendants as  follows: 

"The  defendants  interposed  a  general  demurrer  and  special  exceptions 
to  the  plaintiffs*  petition,  because  it  failed  to  show  how  much  of  the 
general  county  funds  and  how  much  of  the  school  funds  Jernigan  had 
received  and  disbursed,  and  what  proportion  of  the  defalcation  was 
school  funds  and  what  proportion  general  county  funds.  These  excep- 
tions were  overruled.     *     *     * 

"The  first,  second,  third,  and  fourth  assignments  of  error  relate  to  the 
action  of  the  court  in  overruling  appellants'  special  exceptions  to  the 
plaintiffs'  petition. 

"As  the  defendants  are  obligors  on  both  bonds,  and  as  the  first  bond 
is  so  broad  in  its  terms  as  to  cover  a  defalcation  as  to  school  funds,  as 
well  as  any  others,  and  as  the  amount  sued  for  is  less  than  either  bond, 
we  are  not  prepared  to  say  that  the  exceptions  should  not  have  been 
overruled.  The  averments  of  the  petition  certainly  showed  a  liability 
against  the  sureties ;  and,  as  to  the  first  bond,  this  liability  was  absolute 
and  unconditional  for  the  entire  sum.  As  to  the  second  bond,  it  existed 
only  in  so  far  as  there  was  defalcation  in  the  school  funds;  but  as  the 
obligors  are  the  same  on  each  bond,  and  the  first  is  for  an  amount  in 
excess  of  the  defalcation,  it  is  immaterial  whether  a  cause  of  action  was 
alleged  upon  the  second  bond. 

"Besides,  according  to  the  undisputed  testimony,  there  was  no  defalca- 
tion of  any  money  shown  to  belong  to  the  school  fund ;  and  the  verdict 
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and  judgment  do  not,  in  terms,  fix  liability  on  the  second  bond.  Nor  is 
it  claimed  that  the  appellants  were  misled  or  surprised  by  the  plaintiffs' 
pleading,  or  by  any  evidence  offered  thereunder.  It  is  reasonably  cer- 
tain that  they  were  as  well  prepared  with  their  defense  as  they  would 
have  been  had  the  petition  been  as  specific  in  regard  to  the  defalcation 
as  was  the  plaintiffs'  evidence;  and,  such  being  the  situation,  even  if 
error  was  committed  in  the  ruling  referred  to,  it  appears  to  us  that  it 
should  now  be  deemed  harmless,  and  afford  no  ground  for  reversal  of  a 
judgment  otherwise  correct." 

Ward  &  James,  Rector  &  Rector,  and  J.  R.  Hamilton,  for  plaintiffs 
in  error. — ^Where  a  plaintiff  seeks  a  recovery  on  two  different  causes  of 
action,  evidenced  by  two  separate  bonds,  given  for  the  security  of  two 
distinct  funds,  facts  must  be  alleged  in  the  petition  which  show  a  liability 
upon  the  separate  causes  of  action  with  sufficient  certainty  to  apprise 
the  defendants  of  the  exact  amount  of  the  liability  claimed  against  them 
under  each  bond.  Britton  v.  City  of  Port  Worth,  78  Texas,  228 ;  Jerni- 
gan  V.  Pinley,  90  Texas,  206. 

A  bank  which  makes  a  loan  to  a  county  treasurer,  immediately  placing 
the  amount  of  the  loan  to  his  credit  as  county  treasurer,  and  certifying 
under  the  hand  of  its  president  that  said  amount  was  placed  to  his 
credit  as  a  part  of  the  funds  of  the  county,  has  no  right  after  having 
given  such  certificate  to  a  committee  authorized  to  investigate  the  ac- 
counts of  the  treasurer,  to  accept  a  check  upon  this  fund  and  apply  a 
portion  of  it  to  the  satisfaction  of  the  loan  made  to  the  treasurer. 

A  bank  which  furnishes  to  a  county  treasurer  a  statement  of  the  bal- 
ance due  him  from  the  bank  as  such  treasurer,  including  an  amount 
which  he  has  borrowed  from  the  bank,  giving  his  note  for  the  same,  in 
reliance  upon  which  the  committee  appointed  by  the  district  court  to 
investigate  the  accounts  of  said  treasurer  is  induced  to  report  that  said 
treasurer's  accounts  are  in  good  order  and  that  he  has  on  hand  all  the 
funds  of  the  county  of  which  he  is  treasurer,  and  in  reliance  on  which 
the  commissioner's  court  of  his  county  is  induced  to  permit  him  to 
qualify  as  his  own  successor  and  to  be  inducted  into  oflSce  again,  and  by 
reason  of  which  both  the  county  and  his  bondsmen  are  prevented  from 
prosecuting  him  criminally  and  from  instituting  any  proceedings  against 
him,  is  estopped  to  subsequently  deny  that  such  money  was  county  money 
or  to  claim  the  right  to  appropriate  a  portion  of  said  trust  fund  certified 
to  by  its  president  to  the  payment  of  the  loan  made  to  the  treasurer. 
Custer  County  v.  Walker,  74  N.  W.  Eep.,  1040;  Bank  v.  Bank,  50  N.  Y., 
576;  Bank  v.  Keene,  53  Me.,  103;  Davis  v.  Dyer,  56  N.  H.,  145;  Bank 
V.  Morgan,  117  U.  S.,  115;  Eev.  Stats.,  870,  871,  872,  920,  921,  922,  923, 
3575,  3576,  3577,  3531,  3534;  Const.,  art.  5,  sec.  24;  art.  3,  sec.  20. 

Where  a  county  treasurer  becoming  financially  embarrassed  procures 
a  loan  from  a  bank  in  order  to  make  good  his  shortage  to  his  county, 
and  in  order  that  his  accounts  may  pass  the  scrutiny  of  the  investigat- 
ing committee  appointed  in  accordance  with  the  law  by  the  district 
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court  to  examine  his  .accounts  and  report  to  the  grand  jury,  and  the 
proceeds  of  said  loan  are  placed  to  his  credit  with  the  bank,  as  county 
treasurer,  and  the  bank  certifies  that  such  proceeds  are  the  funds  of  his 
county,  then  the  amount  of  such  loan  so  placed  to  his  credit  becomes  a 
part  of  the  funds  of  his  county,  and  his  subsequent  check  upon  these 
funds  to  pay  the  amount  of  his  loan  to  said  bank  is  a  misappropriation 
of  the  county^s  funds  in  which  the  bank  participates,  and  for  which  it  is 
liable  to  the  county,  and  to  the  bondsmen  of  the  treasurer.  Longmire 
V.  Fain,  18  S.  W.  Eep.,  70;  Packing  Co.  v.  Bank,  11  So.  Rep.,  28; 
Bayard  v.  Bank,  52  Pa.,  232;  Garrard  v.  Railway,  29  Pa.,  154;  Bank  v. 
Philip  &  Wiggs,  30  S.  W.  Rep.,  217;  'Newman  on  Bank  Deposits,  sec. 
107 ;  Bank  v.  Insurance  Co.,  104  U.  S.,  693 ;  Custer  County  v.  Walker, 
74  N.  W.  Rep.,  1041 ;  State  v.  McFetridge,  54  N.  W.  Rep.,  998;  Baker  v. 
Bank,  100  N.  Y.,  31. 

Where  the  bondsmen  of  a  county  treasurer  are  sued  upon  his  official 
bonds  for  the  shortage  in  his  accounts,  and  it  can  be  shown  that  a  third 
party  has  misappropriated  the  amount  of  funds  sued  for  by  the  county, 
and  is  under  the  law  liable  to  the  county  for  the  amount  of  shortage, 
the  said  bondsmen  are  subrogated  to  the  rights  of  the  county,  and  are 
entitled  to  have  the  party  who  is  liable  for  the  shortage  made  a  party 
defendant  in  the  suit  against  them  for  the  breach  of  the  bonds,  and 
they  are  entitled  to  have  judgment  over  against  such  party  who  is  under 
the  law  liable  for  the  shortage  sued  for.  Tayler  County  v.  Standley, 
79  Iowa,  670;  Chaffee  v.  United  States,  18  Wall.,  538;  Throop  on  Pub. 
Off.,  sec.  203 ;  Mech.  on  Pub.  Off.,  sec.  922 ;  Dilly  on  Parties,  455 ;  Rev. 
Stats.,  art.  1208;  58  Am.  Rep.,  590;  Garrett  v.  Gaines,  6  Texas,  447; 
Denison  v.  League,  16  Texas,  409;  Williams  v.  Wright,  20  Texas,  503; 
Iglehart  v.  Moore,  21  Texas,  504;  Estell  v.  Cole,  52  Texas,  177;  17  Am. 
and  Eng.  Enc.  of  Law,  598,  599,  and  notes. 

Walton  S  Hill  and  West  &  Cochran,  for  appellee  the  Austin  National 
Bank. — As  Jernigan  was  in  law  held  for  the  proper  application 
of  all  county  moneys  coming  to  his  hands  and  could  not  plead  as  a  de- 
fense the  loss  of  the  same  in  any  way,  his  relation  to  the  county  was  not 
that  of  a  bailee  for  hire,  and  there  was  no  law  requiring  that  he  should 
keep  the  money  in  the  county  safe,  and  he  was  at  liberty  to  choose  such 
place  of  deposit  as  to  him  might  seem  best.  Wall  v.  McConnell,  65 
Texas,  397;  Wilson  v.  Wichita  County,  67  Texas,  647;  McKinney  v. 
Robinson,  84  Texas,  489 ;  Perley  v.  County  of  Muskegon,  32  Mich.,  132. 

When  Jernigan  deposited  county  moneys  in  the  Austin  National  Bank, 
the  limit  of  the  county's  right,  so  far  as  the  bank  was  concerned,  was  to 
trace  its  own  moneys  into  the  account,  and  so  far  as  it  could  trace  the 
same  it  would  be  entitled  to  recover  from  the  bank  such  part  as  it  could 
identify.     Bank  v.  Weems,  69  Texas,  489 ;  2  Perry  on  Trusts,  sec.  828. 

The  relation  between  Jernigan  and  the  bank  was  such  that  it  was  the 
duty  of  the  bank  to  pay  his  checks  in  the  ordinary  course  of  dealing  a» 
presented.     Bank  v.  Insurance  Co.,  104  U.  S.,  54. 


Digitized  by 


Google 


1899.]  Anderson  v.  Walker,  County  Judge.  123 

If  the  deposit  account  kept  by  Jernigan  with  the  bank  and  the  bal- 
ance to  his  credit  of  $12,000  on  December  9th  was  properly  money  of 
the  county,  his  act  in  negotiating  the  loan  with  the  bank  on  that  day 
shows  clearly  and  distinctly  the  fact  that  this  additional  $10,000  was 
his  own  money  and  not  trust  funds,  and  if  the  note  be  treated  as  his 
personal  note  the  facts  show  that  by  the  terms  of  the  contract  under 
which  he  obtained  the  credit  it  should  be  applied  on  the  same  and  cer- 
tainly by  the  following  day  to  the  discharge  of  his  obligation,  and  there- 
fore the  county  could  not,  nor  can  the  defendant  bondsmen,  claim  a 
benefit  under  that  contract  and  deny  the  liability  and  obligation  to 
return  the  money.  The  whole  transaction  must  stand  or  fall,  and 
appellants  can  not  separate  and  claim  what  is  good  to  them  and  deny 
what  is  hurtful,  since  the  whole  matter  was  the  arrangement  of  their 
principal,  and  the  facts  show  that  at  the  time  the  loan  was  made 
Jernigan  was  a  defaulter  to  the  county,  and  was  personally  insolvent, 
and  therefore  there  existed  at  that  time  an  unquestioned  liability  against 
them  to  make  good  this  deficit  to  the  county. 

The  facts  show  that  Jernigan,  in  negotiating  for  the  loan,  assumed 
to  act  in  his  official  capacity  and  gave  his  demand  note  to  the  bank  as 
county  treasurer,  and  under  these  circumstances,  if  the  loan  had  been 
actually  used  by  the  county  and  withdrawn  from  the  bank,  it  could 
follow  the  money  and  recover  the  same  from  the  county.  City  of  Waxa- 
hachie  v.  Brown,  67  Texas,  519 ;  City  of  Louisiana  v.  Wood,  102  U.  S., 
294;  Argenti  v.  San  Francisco,  ]6  Cal.,  256;  Allen  v.  LaPayette,  89 
Ala.,  641 ;  Dill.  Mun.  Corp.,  sec.  938 ;  Turner  v.  Cruzen,  70  Iowa,  202. 

Since  the  credit  of  the  $10,000  was  made  to  Jernigan  upon  his  ac- 
count as  treasurer,  and  was  based  entirely  upon  his  note  as  such,  we 
contend  that  if  the  note  is  to  be  treated  as  void,  the  credit  should  also 
be  treated  as  of  no  effect  as  being  given  without  consideration,  and 
therefore  the  transaction  being  executory  and  unauthorized  by  law,  the 
bank  had  it  within  its  power  to  rescind  and  recede  from  the  arrange- 
ment, and  therefore  that  by  so  doing  Jernigan  would  have  been  power- 
less had  he  desired  to  compel  the  bank  to  give  up  the  $10,000  based 
upon  the  void  note.  City  of  Waxahachie  v.  Brown,  67  Texas,  519;  27 
Am.  and  Eng.  Enc.  of  Law,  361. 

We  submit  that  the  uncontradicted  evidence  shows  that  Jernigan  per- 
petrated a  fraud  upon  the  bank  in  concealing  from  its  officers  the'  fact 
that  he  was  a  defaulter  and  in  representing  and  inducing  the  bank  to 
believe  that  he  had  expected  to  have  the  money  in,  prior  to  December 
9th,  and  certainly  expected  to  have  it  by  the  following  day,  when  in  truth 
and  in  fact  he  had  no  such  expectations,  and  in  further  concealing  from 
the  bank  the  fact  that  a  committee  had  been  appointed  to  examine  his 
accounts.  This  fraud  we  submit  was  sufficient  in  law  to  vitiate  and 
render  null  and  void  the  entire  transaction  by  which  he  obtained  the 
credit,  and  therefore  that  the  defendant  bondsmen  can  not  claim  any 
benefit  of  said  transaction  and  stand  in  no  Ijetter  right  in  relation  thereto 
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than  did  Jernigan.  8  Am.  and  Eng.  Enc.  of  Law,  825  to  829,  and 
cases  cited ;  2  Pom.  Eq.  Jur.,  sec.  906. 

The  uncontradicted  evidence  shows  that  Jernigan  was  a  defaulter 
to  the  county  when  he  applied  to  the  Austin  National  Bank  and  made 
the  arrangement  for  the  credit  of  $10,000,  and  the  evidence  wholly  fails 
to  establish  any  facts  tending  in  any  degree  to  show  that  the  bank  officers 
were  cognizant  of  such  defalcation,  and  therefore,  instead  of  the  prin- 
ciples of  estoppel  being  applicable  against  the  bank  they  afforded  to  the 
bank  a  weapon  of  offense,  and  would  have  entitled  it  as  soon  as  the  true 
state  of  affairs  became  known  to  rescind  the  credit  and  insist  that  the 
same  was  void. 

The  evidence  wholly  fails  to  establish  such  facts  as  would  support 
the  plea  of  estoppel  against  the  bank  under  any  circumstances,  and 
particularly  because  it  was  affirmatively  and  unquestionably  proven 
that  Jernigan  was  personally  insolvent  and  could  not  be  made  to  re- 
spond for  his  defalcation  at  any  time  after  December  9,  1896,  and 
therefore  neither  the  county  nor  his  bondsmen  were  prejudiced  in  any 
manner  by  the  statement  given  by  appellee's  president  to  the  finance 
committee  appointed  by  the  District  Court.  Scoby  v.  Sweatt,  28 
Texas,  731. 

This  being  a  suit  against  a  banking  corporation,  we  submit  that  its 
president  and  cashier  were  trustees  of  its  funds  for  the  benefit  of  its 
stockholders,  and  that  if  it  be  held  that  the  note  given  by  Jernigan  was 
an  absolutely  void  transaction,  then  that  no  title  or  right  passed  out  of 
the  bank  to  its  moneys  which  had  never  been  removed  from  its  vaults, 
and  that  therefore,  under  the  principles  of  equity,  the  rights  of  the  bank 
as  a  corporation  are  to  be  regarded  as  superior  to  any  claim  which  can 
be  asserted  by  the  defendant  bondsmen  against  it. 

The  old  rule  as  to  "scintilla  of  evidence"  can  hardly,  at  this  day,  be 
said  to  be  a  "reasonable,  practical,  correct,"  or  just  rule.  Its  narrow- 
ness has  been  largely  abandoned,  and  a  new  and  better  one  substituted, 
which  is  about,  if  not  exactly  as  follows:  "Formerly  it  was  held  that 
if  there  was  what  is  called  a  ^scintilla'  of  evidence  in  support  of  a  case, 
the  judge  was  bound  to  leave  it  to  the  jury,  but  recent  decisions  of  high 
authority  have  established  a  more  reasonable  rule,  and  that  is,  ^that  in 
every  case,  before  the  evidence  is  left  to  the  jury^  there  is  a  preliminary 
question  for  the  judge — not  whether  there  is  literally  no  evidence,  but 
whether  there  is  any  upon  which  a  jury  can  properly  proceed  to  find  a 
verdict  for  the  party  producing  it,  upon  whom  the  onus  of  proof  is  im- 
posed.'"    Improvement  Co.  v.  Munson,  14  Wall.  (U.  S..),  448. 

If  we  may  rely  on  citations  in  American  and  English  Encyclopedia  of 
Pleading  and  Practice,  volume  6,  pages  678,  679,  a  like  rule  as  that 
above  quoted  has  been  adopted  in  Alabama,  Arkansas,  California,  Colo- 
-rado,  North  Dakota,  Georgia,  Illinois,  Indiana,  Iowa,  Kansas,  Mary- 
land, Massachusetts,  Michigan,  Mississippi,  Missouri,  Nebraska,  Xew 
York,  North  Carolina,  Pennsylvania,  South  Dakota,  Wisconsin,  and  in 
the  courts  of  the  United  States. 
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WILLIAMS,  Associate  Justice. — PlaintiflE^s  in  error  were  sureties 
upon  the  official  bond  of  A.  J.  Jernigan,  former  treasurer  of  Travis 
County,  and,  after  his  death,  which  occurred  on  the  31st  day  of  De- 
cember, 1896,  they  were  sued  by  the  county  judge,  in  behalf  of  the 
county,  to  recover  a  sum  of  money  for  which  he  had  failed  to  account. 
The  sureties,  besides  defensive  pleadings,  filed  a  petition  making  E.  P. 
Wilmot  and  the  Austin  National  Bank  parties  to  the  action,  asserting 
liability  on  their  part  to  the  county  for  the  money  sued  for,  and  a  right 
of  such  sureties  to  subrogation  to  the  right  of  the  county  against  Wil- 
mot and  the  bank,  in  case  the  county  recovered  on  the  bond.  Enough  of 
the  facts  averred  in  this  plea  will  appear  in  the  course  of  the  opinion 
to  make  the  views  expressed  intelligible. 

The  facts  entitling  the  county  to  recover  against  the  sureties  were 
practically  uncontroverted  in  the  District  Court,  and  verdict  and  judg- 
ment in  its  favor  were  accordingly  rendered.  The  action  of  the  sureties 
having  been  discontinued  as  against  Wilmot,  the  trial  couri;  instructed 
the  jury  return  a  verdict  against  their  claim  to  recover  over  against 
the  bank,  which  was  done.  Upon  appeal  by  them,  the  Court  of  Civil 
Appeals  affirmed  the  judgment,  and  the  present  writ  of  error  was  granted 
by  this  couri:  because  of  probable  error  in  the  peremptory  instruction  of 
the  trial  court  in  favor  of  the  bank. 

Some  objections  were  urged  in  the  Court  of  Civil  Appeals  and  are 
presented  here  to  rulings  of  the  District  Court  upon  questions  arising 
between  the  county  and  the  sureties.  No  reversible  error  has  been 
found  in  such  rulings  and  the  judgment  in  favor  of  the  county,  against 
the  sureties,  will  therefore  be  affirmed. 

The  other  grounds  of  error  relate  to  the  rulings  of  the  trial  couri: 
upon  questions  arising  in  the  cross-action  of  the  sureties  against  the  bank. 
The  first  of  these  rulings  was  the  sustaining  of  a  general  demurrer  to  a 
plea  of  the  sureties  asserting  that  the  bank  was  estopped  in  favor  of  the 
county  to  deny  that  it  held  in  its  possession  $10,000  of  the  county^s 
funds,  deposited  with  the  bank  by  Jernigan,  as  treasurer,  and  that  the 
sureties  were  entitled  to  be  substituted  to  the  right  of  the  county  grow- 
ing out  of  such  estoppel  and  to  require  the  bank  to  account  for  such 
funds  for  their  protection. 

The  facts  upon  which  the  claim  of  estoppel  was  based,  as  they  were 
alleged,  are,  in  substance,  these :  Jernigan  was  treasurer  of  the  county 
for  several  years  prior  to  the  election  of  1896  and  kept  his  funds  on 
deposit  with  defendant  bank,  his  account  being  a  large  and  valuable  one 
and  the  bank  paying  him  interest  on  deposits.  At  that  election,  he  was 
again  chosen  to  the  office,  but  had  not  qualified  on  the  9th  day  of  De- 
cember, 1896,  when  the  District  Court  of  the  county  appointed  a  finance 
committee  to  examine  his  accounts.  The  committee  demanded  of 
Jernigan  to  know  the  amount  of  cash  on  hand  belonging  to  the  county, 
when  he  replied  that  he  had  on  deposit  with  the  defendant  bank  $22,000, 
and  gave  to  them  a  letter,  signed  by  Jiim  as  treasurer,  addressed  to  the 
bank,  requesting  it  to  state  to  them  the  amount  to  his  credit.     The  corn- 
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mittee  applied  to  the  bank  with  the  letter,  and  its  president,  Wilmot, 
stated  to  them  that  Jernigan  then  had  in  the  bank,  belonging  to  the 
county,  the  sum  of  $22,000,  showed  them  the  books  verifying  such  state- 
ment, and  gave  them  a  written  representation  to  the  same  effect,  which 
was  done  with  intent  that  the  fact  represented  should  be  acted  on  and 
accepted  by  the  committee  as  showing  the  amount  belonging  to  the 
county  in  the  bank.  The  committee,  believing  the  statement  to  be  true, 
reported  to  the  court  that  the  treasurer's  accounts  were  correct  and  all 
money  on  hand,  as  it  should  be.  This  report  was,  by  the  court,  ordered 
to  be  filed,  and  was  presented  to  the  grand  jury  and  approved  by  them 
in  their  report  to  the  court.  Had  there  been  in  the  bank,  belonging  to 
the  county,  the  sum  thus  reported  there  would  have  been  no  shortage; 
but,  by  the  pleadings  of  both  the  county  and  the  bank,  it  appeared  that 
there  was  on  hand  in  the  bank  only  the  sum  of  $12,000,  the  difference 
being  a  little  more  than  the  amount  of  Jernigan's  alleged  defalcation. 
The  plea  of  estoppel  further  averred  that,  if  there  was  in  fact  only 
$12,000  in  the  bank  belonging  to  the  county,  then  the  bank,  with  knowl- 
edge that  Jernigan  was  a  defaulter,  conspired  with  him  to  make  it  ap- 
pear that  he  had  on  deposit  $22,000,  for  the  purpose  of  deceiving  the 
committee,  the  court,  and  the  grand  jury,  and  of  preventing  the  com- 
mittee from  making  a  true  report  and  the  grand  jury  from  indicting 
Jernigan,  and  of  keeping  him  in  office  and  thus  retaining  the  account 
which  he  kept  with  the  bank ;  and,  for  this  purpose,  made  the  statements 
alleged;  that  by  reason  thereof,  Jernigan  was  not  indicted,  removed,  or 
suspended;  "that  this  conduct  of  the  bank  prevented  and  hindered  the 
committee  from  a  proper  discharge  of  its  official  duty,  impeded  and 
thwarted  the  enforcement  of  the  law' as  to  county  finances,  denied  and 
prevented  Travis  County  the  right  to  ascertain  the  condition  of  the 
account  of  her  said  treasurer  by  and  through  an  investigating  com- 
mittee f  that  Jernigan  did  not  qualify  as  his  own  successor  until  Decem- 
ber 24,  1896,  when  he  was,  by  reason  of  his  defalcation,  ineligible  to 
office,  and  that  the  conduct  of  the  bank  enabled  him  to  qualify  and  hold 
the  office  in  violation  of  law  and  to  the  injury  and  scandal  of  the  county. 
1.  It  is  doubtless  true  that  conduct  of  the  bank  is  here  alleged  such 
as  would  be  sufficient  to  estop  it  from  denying  the  truth  of  its  represen- 
tation, in  favor  of  anyone  entitled  to  rely  upon  its  truth  who  has  been 
induced,  by  reliance  upon  it,  to  so  act  or  refrain  from  acting  as  to  place 
himself  in  a  situation  to  suffer  loss  or  damage,  if  the  bank  were  now 
allowed  to  show  that  the  statement  was  false.  But,  whatever  of  moral 
wrong  or  fraudulent  purpose  the  conduct  may  have  involved,  only  one 
who  will  suffer  legal  injury  if  its  falsity  be  now  established  can  assert 
an  estoppel  against  proof  of  the  truth.  The  general  principles  govern- 
ing the  subject  are  so  well  settled  and  have  been  so  often  stated  by  this 
court  that  there  is  no  need  to  repeat  them  here.  All  that  is  necessary 
is  to  ascertain  whether  or  not  it  is  shown  by  the  plea  that  the  county 
is  in  a  position  to  demand  that  the  bank  be  held  to  the  statement  as  if 
it  had  been  true,  notwithstanding  its  offer  to  show  that  it  was  false. 
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There  is  no  pretense  that  any  estoppel  arose  in  favor  of  the  sureties, 
their  contention  being  that  it  existed  in  favor  of  the  eonnty  and  that  the 
resulting  right  inures  to  their  benefit  by  subrogation.  Whether  or  not 
this  last  position  be  sound,  even  if  there  were  an  estoppel  in  favor  of  the 
county,  is  a  question  we  need  not  consider,  since  we  are  of  the  opinion 
that  no  estoppel  is  shown  by  the  plea.  Nor  need  we  stop  to  inquire 
whether  or  not  a  statement  made  to  a  finance  committee,  appointed  un- 
der our  statute,  is  one  upon  which  the  authorities  representing  the 
county  and  empowered  to  take  action  for  the  recovery  of  money  belong- 
ing to  it  have  the  right  to  rely,  in  such  a  sense  that  action  or  nonaction 
on  their  part  on  the  faith  of  such  statement  might  estop  the  party 
making  it.  For  the  plea  fails  to  show  that  such  authorities  (the  com- 
missioners and  county  judge)  ever  heard  of  the  statement  made  by  the 
bank  or  that  they  were  in  any  way  infiuenced  to  take  or  omit  any  action 
by  reason  of  it.  Concede  that  the  committee  and  the  grand  jury  were 
deceived.  Neither  of  those  bodies  could  have  instituted  any  proceed- 
ing to  secure  or  recover  the  money  due  from  Jernigan.  Neither  their 
action  nor  nonaction  could,  in  the  least,  hinder  or  deter  the  proper  author- 
ities from  taking  any  proceeding  deemed  advisable;  and  the  statement 
made  to  them  did  not,  so  far  as  the  plea  shows,  mislead  or  otherwise 
influence  those  authorities. 

A  further  defect  in  the  plea  is  the  failure  to  show  that  the  county  has 
sustained  the  loss  of  its  money  or  has  failed  to  recover  any  part  of  it, 
in  consequence  of  the  representation.  Xot  even  a  probability  of  loss, 
as  the  effect  of  it,  is  shown.  The  money  had  been  appropriated  by 
Jernigan  and  was  lost  to  the  county  before  the  statement  was  made, 
and  such  appropriation  was  in  no  measure  attributable  to  the  statement. 
Had  it  been  within  the  power  of  the  county  officials  to  recover  the  money 
or  a  part  of  it  by  proper  action,  and  had  they  been  prevented  by  the 
bank's  conduct  from  taking  such  course  as  would  have  led  to  a  recovery, 
it  may  be  true,  as  urged,  that  this  would  supply  the  element  of  estoppel 
under  consideration.  But  nothing  of  the  kind  is  alleged.  It  is  asserted 
that  the  committee,  the  District  Court,  and  the  grand  jury  were  de- 
ceived, and,  as  a  consequence,  the  last  named  body  omitted  to  indict 
Jernigan  and  he  was  thereby  allowed  to  continue  in  office  when  he  would 
otherwise  have  been  suspended,  and  to  qualify  again  when  he  would 
have  been  prevented  from  so  doing ;  but  none  of  these  things  conduced  to 
the  lo6S  of  the  money,  and  it  is  not  made  to  appear  how  a  contrary  con- 
dition would  or  might  probably  have  led  to  its  recovery.  No  additional 
loss  was  inflicted  on  the  county  by  the  failure  to  indict  and  suspend  and 
by  the  installment  in  office  anew.  The  most  that  can  be  said  is  that  it 
may  be  conjectured  that,  had  the  bank,  instead  of  misrepresenting  the 
facts,  disclosed  the  true  condition,  the  officers  representing  the  county 
would  have  been  advised  of  the  necessity  of  action  and  might  have  so 
exerted  themselves  as  to  secure  some  redress ;  but  this  is  only  a  conjecture 
which  the  plea  leaves  the  court  to  make.  This  can  not  be  held  sufficient 
by  the  most  liberal  rules  of  estoppel.     All  this  is  said  upon  the  assump- 
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tion  that  the  county  authorities  did  not  already  kncfW  the  condition  of 
Jernigan's  account,  which  is  probably  a  fair  inference,  though  the  plea 
does  not  directly  so  allege. 

Because  of  its  failure  to  show  any  reliance  by  the  county  oflScers  upon 
the  representation  and  any  change  in  the  attitude  of  the  county  towards 
Jernigan  on  the  faith  of  it,  the  plea  was  fatally  defective.  And  herein 
the  case  is  distinguishable  from  those  of  Custer  County  v.  Walker,  74 
Xorth western  Eeporter,  1040,  and  Longmire  v.  Fain,  18  Southwestern 
Keporter,  70,  in  each  of  which  the  representations  of  the  parties  held 
to  be  estopped  were  used  by  the  oflScer  in  making  his  official  report  to 
those  whose  duty  it  was  to  represent  the  public  in  passing  upon  his  ac- 
counts, and  were  accepted-  by  them  as  true.  While  those  cases  were 
probably  decided  correctly  on  the  facts,  the  reasoning,  by  which  both 
an  estoppel  and  a  liability  in  the  nature  of  a  contractual  one  on  the  part 
of  those  making  the  repi*esentations  are  applied,  is  not  very  satisfactory. 
See  also  East  Hartford  v.  American  Nat.  Bank,  49  Conn.,  539. 

In  this  case  the  finance  committee  had  no  power  to  act  upon  any 
report  made  by  Jernigan  so  as  to  alter  or  affect  in  any  way  the  rights 
of  Jernigan  or  of  the  county  in  the  funds  in  his  hands.  They  were  era- 
powered  simply  to  ascertain  facts  for  the  information  of  the  grand  jury, 
and  the  rights  of  parties  were  not  subject  to  any  action  they  might  take. 
Consequently,  their  acceptance  of  the  statement  of  the  bank  could  not, 
by  its  own  force,  bind  anyone.  The  demurrer  to  the  plea  of  estoppel 
was  properly  sustained. 

2.  By  other  pleadings,  the  sureties  charged  that  the  bank  actually 
had  in  its  hands  $10,000  belonging  to  the  county  and  had  unlawfully 
appropriated  that  sum  to  the  payment  of  an  individual  indebtedness  of 
Jernigan  to  it.  If  this  was  true,  the  county  could  have  recovered  it 
from  the  bank  and  the  sureties  would  be  entitled,  for  their  protection, 
to  have  such  right  enforced.  It  remains  to  inquire  whether  or  not  the 
evidence  presented  any  issue  of  this  character  to  be  submitted  to  the 
jury. 

It  was  shown  that  prior  to  the  9th  day  of  December,  1896,  Jernigan 
had  misappropriated  about  $10,000  of  the  count/s  money  which  he  had 
deposited  with  the  bank  as  treasurer.  This  was  done  by  means  of 
checks  properly  drawn  by  him  in  his  official  capacity,  and  there  is  no 
claim  that  the  bank  was  in  any  way  implicated  in  his  misuse  of  the 
public  funds.  But  on  that  day,  Jernigan  executed  to  the  bank  a  demand 
note  for  $10,000,  signed  by  him  as  county  treasurer,  antedating  it  so  as 
to  cover  the  days  of  grace  and  make  it  mature  at  once,  and  procured 
the  entry  of  a  credit  of  a  like  sum  upon  his  account  as  treasurer,  thus 
showing,  upon  the  books,  his  balance  to  be  $22,000  when  before  there 
was  a  balance  of  only  $12,000.  At  the  same  time  he  gave  to  the  bank 
his  check  for  $10,000,  as  treasurer,  payable  on  the  10th  day  of  December. 
On  the  next  day  the  bank  charged  up  the  check,  thus  balancing  the  credit, 
and  also  canceled  the  note.  All  of  the  facts  before  stated,  as  alleged 
in  the  plea  of  Cf^toppel,  are  also  shown  by  uncontradicted  evidence,  ex- 
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cept  the  alleged  purpose  of  the  bank  and  its  knowledge  of  Jernigan's 
defalcation,  which  were  the  subject  of  controversy. 

Concerning  these  transactions,  the  cashier  and  president  of  1;he  bank 
testified.  The  cashier  stated  "that  a  note  passed  through  his  bank  as 
this  $10,000  note  had  the  same  effect  as  if  that  much  cash  had  been 
actually  deposited  by  the  maker,  and  that  after  this  $10,000  note  was 
discounted,  A.  J.  Jemigan  had  $22,000  on  the  books  of  the  bank  as 
treasurer,  and  his  check  would  have  been  honored  for  that  amount  on 
December  9,  1896."  The  evidence  of  the  president  on  this  point  is  to 
the  same  eflfect.  When  the  finance  committee  applied  for  information 
and  the  reply  as  to  Jemigan's  balance  before  shown  was  given,  neither 
officer  informed  them  of  the  circumstances  of  their  transaction  with 
Jernigan.  Both  of  them  testify  that  they  had  no  suspicion  of  Jernigan's 
defalcation;  and,  in  explanation,  the  president  testified  that  Jernigan 
came  to  him  and  stated,  ^^e  need  $10,000  more  to-day  than  what  we 
have  on  deposit.  We  should  have  the  money  in,  and  I  have  assurances 
that  we  will  have  it  to-morrow,  and  I  would  like  to  make  a  demand  note 
for  $10,000 ;"  that,  as  Jernigan  had  kept  a  good  account,  and  having  no 
suspicion  of  his  honesty,  the  witness  had  extended  the  accommodation, 
the  check  taken  to  be  charged  up  next  day,  assurance  being  given  by 
Jernigan  that  the  money  would  be  in  by  that  time,  and  witness  having 
no  knowledge  of  the  appointment  of  the  finance  commmittee;  that  he 
believed  the  note  signed  by  Jemigan  as  treasurer  was  a  legal  and  valid 
obligation  against  the  county,  since  it  was  placed  to  the  count/s  credit, 
and  thought  the  money  was  for  the  county's  benefit,  and  otherwise  would 
not  have  entertained  Jernigan^s  proposition.  He  testified  at  great 
length  as  to  circumstances  affecting  the  good  or  bad  faith  of  his  action, 
but  the  statement  given  w^ll  suflSciently  show  the  nature  of  the  issues 
upon  which  the  case  depended. 

The  question  which  must  be  determined  is  whether  or  not  there  was 
any  evidence  tending  to  establish  a  state  of  facts  under  which  the  jury 
could  have  found  that  the  $10,000  became  the  money  of  the  county  and 
that  it  had  been  misapplied  by  the  bank.  If  this  be  answered  in  the 
affirmative,  it  follows  that  the  peremptory  instruction  in  favor  of  the 
bank  was  erroneous. 

There  being  no  estoppel,  the  rights  of  the  county  and  of  the  bank 
must  depend  upon  the  true  nature  and  effect  of  what  was  done,  irre- 
spective of  the  statement  to  the  finance  committee,  which  statement  may 
be,  however,  considered  in  determining  the  true  question.  Since  the 
county,  before  this  transaction,  did  not  own  the  money  in  question,  it 
must  have  acquired  it  through  the  act  of  .the  bank  and  with  its  consent. 
If  it  did  once  acquire  unconditional  title,  it  can  not  be  defeated  by  the 
application  of  the  fund  to  the  note.  Jernigan  could  not  bind  the  county 
by  the  note  and  it  was  therefore  simply  his  individual  debt.  The  fact 
that  the  deposit  was  kept  in  his  name  as  treasurer  was  sufficient  to 
notify  the  bank  that  money  so  held  was  a  trust  fund  w^hich  could  not  be 
Vol.  LXXXXIII.  Supreme— 9 
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diverted  to  the  payment  of  Jernigan's  debt.  The  bank  was  also  charge- 
able by  law  with  knowledge  of  the  legal  effect  of  the  note  and  that  it 
imposed  no  liability  on  the  county.  The  note,  the  check,  and  the  entry 
of  the  credit  upon  the  books  were  all  parts  of  the  transaction,  however, 
and  must  all  be  considered  together  in  ascertaining  the  rights  which 
sprang  from  them ;  and  if  any  right  in  the  county  resulted,  it  must  be 
such  as  the  consent  of  the  bank  conferred  up6n  it.  It  is  an  undisputed 
fact  that  a  credit  to  the  county  was  entered  upon  the  bank  books,  and 
this,  prima  facie,  represented  so  much  money  on  deposit  belonging  to 
the  county.  It  is  true  that  this  was  only  evidence  of  the  fact  and  that 
it  was  open  to  explanation.  Newmark  on  Bank  Deposits,  sec.  131. 
The  entry  did  not  control  the  understanding  under  which  it  was  made 
and  conferred  no  greater  right  than  the  parties  to  the  transaction  in- 
tended by  it.  Evidence  was  admissible  to  show  the  whole  of  the  trans- 
action and  the  purposes  of  the  parties  are  to  be  deduced  from  the  whole 
of  such  evidence.     Morse  on  Banks  and  Banking,  290,  et  seq. 

After  a  very  careful  consideration  of  the  case,  we  have  concluded  that 
the  jury  should  have  been  allowed,  under  proper  instructions,  to  deter- 
mine the  effect  of  all  the  evidence  for  themselves,  and  that  the  case  is 
not  one  in  which  the  transaction  has  necessarily  a  precise  legal  effect, 
which  the  court  can  declare  as  matter  of  law. 

Several  questions  of  fact  present  themselves  under  the  evidence  upon 
the  answer  to  which  the  rights  of  the  parties  depend. 

First.  Thus,  if  the  only  purpose  of  Jernigan  and  the  oflScers  of  the 
bank  was  to  fabricate  evidence  by  which  to  conceal  from  the  committee 
and  the  grand  jury  the  former's  defalcation,  with  no  intent  that  any 
real  right  in  the  county  should  result,  then,  as  it  required  the  consent 
of  the  bank  to  confer  a  right  upon  the  county,  and  as  it  is  not  estopped 
to  prove  the  truth,  there  would  be  no  basis  upon  which  it  could  be  held 
liable. 

Second.  Or,  should  the  jury  accept  as  true  the  statement  of  the 
president  that  the  bank  relied  upon  Jernigan's  representation  that  the 
county  needed  the  money  and  would  replace  it  next  day,  and  agreed 
only  to  extend  a  credit  until  that  time,  and  for  that  purpose  made  the 
entry  on  the  books  and  canceled  the  credit  next  day  in  accordance  with 
this  understanding,  there  would  be  no  liability.  In  this  view  of  the 
case,  it  is  of  no  moment  that  Jernigan  could  not  bind  the  county.  The 
reason  for  the  proposition  stated  is  that,  so  long  as  the  bank  did  not 
part  with  the  title  to  its  money,  it  could  withhold  it,  and  the  entry  of 
the  credit  on  this  understanding  would  not,  as  we  have  before  said,  create 
any  greater  right  than  grew  out  of  such  understanding.  Xor,  for  the 
same  reason,  would  the  taking  of  Jernigan's  note  and  check  as  county 
treasurer  and  the  cancellation  of  them  affect  the  right  here  defined. 
The  right  to  withhold  the  money  would  not  result  from  such  instru- 
ments, for  they  did  not  bind  the  county,  but  from  the  fact  that  the  title 
never  passed  to  the  county. 

Third.     But  if  the  money  was  loaned  to  Jernigan  for  the  purpose  of 
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making  a  real  deposit  of  it  to  the  credit  of  the  county  to  make  good  his 
defalcation,  and  the  note  and  check  were  taken  simply  to  enable  the 
bank  to  apply  the  money  so  deposited  to  Jernigan's  individual  debt, 
which  the  note  in  legal  effect  was,  the  title  of  the  county  would  have 
attached  by  such  deposit  and  such  an  application  of  it  would  be  un- 
authorized. 

Jemigan  had  the  right  to  borrow  money  on  his  own  credit,  and  to 
deposit  it  to  the  credit  of  the  county.  If  this  was  the  effect  of  what  was 
done,  when  tested  by  the  intent  and  purpose  of  the  parties,  the  right  of 
the  county  to  the  deposit  became  complete  and  could  not  be  taken  away, 
as  was  attempted. 

It  may  be  thought  that  the  evidence  does  not  point  to  the  existence 
of  either  of  the  states  of  fact  supposed  in  the  first  and  third  paragraphs, 
and  it  is  true  that  the  express  testimony  of  the  president  defines  the 
transaction  as  being  of  the  character  mentioned  in  the  second.  But  we 
think  the  circumstances  surrounding  the  case,  upon  which  we  make  no 
further  comment,  made  it  proper  to  submit  all  of  them  to  the  jury. 

For  the  error  of  the  trial  court  in  directing  a  verdict  in  favor  of  the 
banky  the  judgment  in  its  favor  will  be  reversed  and  the  branch  of  the 
ease  involving  the  controversy  between  it  and  plaintiffs  in  error  will  be 
remanded. 

Affirmed  in  part  and  reversed  and  remanded  in  part. 


James  Beattie  et  al.  v.  D.  H.  Hardy,  Secretary  of  State. 

No.  815.    Decided  November  20,  1899. 

Corporation — Charter — ^Business  Beyond  State. 

A  corporation  may'  be  created  under  the  general  laws  of  Texas,  liuthorized  to  do 
businese  therein,  though  authority  is  also  conferred  by  its  charter  to  hold  property 
and  transact  business  beyond  the  limits  of  the  State.     (Pp.  135-137.) 

Original  application  for  mandamus  to  compel  the  Secretary  of 
State  to  file  the  charter  of  a  proposed  corporation. 

Davis  &  Garnett,  for  petitioners. — The  persons  who  have  signed  and 
executed  th^  charter  in  question  have  the  requisite  citizenship,  as  pre- 
scribed by  article  644  of  the  Revised  Statutes.  The  purposes  enumer- 
ated are  such  as  are  authorized  by  subdivisions  24  and  28  of  article 
642  of  the  Revised  Statutes.  The  charter  contains  all  the  requirements 
of  article  643  of  the  Revised  Statutes.  Article  673  of  the  Revised 
Statutes  requires  the  corporation  to  keep  its  principal  office  within 
Texas,  and,  with  this  limitation,  it  seems  authorized  to  transact  its 
business  wherever  the  interest  of  the  association  may  be  best  promoted. 

The  Secretary  of  State  seems  to  think  that,  as  subdivisions  38  and  39 
of  article  642  authorize  the  formation  of  corporations  for  the  purpose  of 
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owning  and  selling  land  outside  the  State  and  for  navigating  the  high 
seas,  the  idea  is  negatived  that  a  private  corporation,  formed  under  the 
laws  of  Texas,  can  transact  any  other  kind  of  business  outside  the  State. 
These  are  recent  additions  to  the  article  and  can  not  be  considered  as 
showing  any  legislative  intent  in  reference  to  its  original  provisions ;  but, 
upon  examination  of  subdivision  39,  it  will  be  seen  that  it  does  not  bear 
the  construction  claimed  by  the  Secretary  of  State.  It  certainly  does 
not  manifest  any  intent  in  the  minds  of  the  Legislature  not  to  grant 
charters  authorizing  the  transaction  of  business  outside  of  the  State, 
but  does  not  show  that  in  that  particular  instance  charters  are  authorized 
conferring  authority  to  buy,  own,  sell,  and  convey  real  estate  in  any 
State  or  foreign  country.  Subdivision  39  was  not  placed  in  its  present 
shape  to  restrict  the  rights  of  land  or  any  other  class  of  corporations 
outside  of  Texas,  but  to  limit  and  restrict  the  rights  of  land  corporations 
to  acquire  land  in  Texas,  recognizing  that  land  corporations  formed 
under  the  laws  of  Texas  could  have  such  rights  in  other  coimtries  as 
should  be  conceded  to  them  by  statute  or  comity  of  such  other  countries. 
Subdivision  38,  and  the  businesses  therein  provided  for,  furnish  an  apt 
illustration  of  the  rule  that  corporations  formed  in  one  jurisdiction  can 
do  business  anywhere  on  the  globe,  unless  restricted  by  the  laws  of  the 
jurisdiction  where  they  propose  to  do  business.  Xeither  Texas  nor 
any  other  State  of  the  Union  has  jurisdiction  of  the  high  seas;  yet  a 
corporation  foTrnied  under  the  laws  of  any  State  of  the  Union,  even 
though  such  State  does  not  touch  any  navigable  stream  or  waters,  can 
buy  and  own  ships  and  navigate  the  ocean  anywhere  under  the  sun. 

If  the  Texas  Legislature  had  intended  that  no  corporation  should  be 
formed  under  the  Statute  with  authority  to  do  business  outside  of  the 
State,  it  does  seem  that  they  would  have  expressly  so  said,  and  would 
not  have  left  it  to  the  Secretary  of  State  to  arrive  at  that  conclusion 
from  any  far-fetched  construction  of  its  provisions.  It  violates  no  rule 
of  policy  in  Texas  for  its  corporations  to  branch  out  and  compete  for 
the  business  of  the  world.  The  corporation  law  of  Texas  is  similar  to 
that  of  other  States,  and  there  is  nothing  in  our  law  requiring  our  cor- 
porations to  remain  at  home,  any  more  than  there  is  in  the  laws  of  any 
other  State  or  country.  It  is  true  that  the  present  corporation,  for  its 
right  to  do  business  in  the  Indian  Territory  must  depend  upon  the 
laws  or  comity  in  force  there.  The  charter  is  the  contract  between  the 
incorporators.  The  purpose  of  the  corporation,  and  the  place  where  its 
business  is  to  be  transacted,  are  speeitied  with  the  object  of  restraining 
the  trustees  or  the  majority  of  the  stockholders  from  embarking  in 
enterprises  not  contemplated  by  the  original  incorporators.  They  are 
inserted  for  the  protection  of  the  stockholders.  Whether  the  laws  or 
comity  of  the  Indian  Territory  will  or  will  not  permit  the  corporation  to 
own  and  operate  a  mill  and  elevator  at  Ardmore,  is  a  question  that  ought 
not  to  concern  the  Secretary  of  State,  for  it  is  not  his  business.  The 
incorporators  assume  the  risk.  We  will  say,  however,  that  the  Indian 
Territorv  is  a  territorv  of  the  United  States,  and  the  United  States  has 
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always  respected  in  its  territories  charters  granted  by  the  various  States 
of  the  Union.  Cowell  v.  Springs* Company,  100  TJ.  S.,  55;  Christian 
Union  v.  Yount,  101  U.  S.,  352;  Eunyon  v.  Coster,  14  Pet.,  128;  Bank  of 
Augusta  V.  Earle,  13  Pet.,  584. 

T.  S,  Smith,  Attorney-General,  and  i?.  H,  Ward,  Assistant,  for  re- 
spondent.— The  first  special  exception  of  respondent  presents  the  ques- 
tion that  title  21  of  the  Revised  Statutes,  regulating  the  formation  of 
private  corporations,  only  permits  the  creation  of  corporations  for  the 
purpose  of  transacting  business  in  the  State  of  Texas, — that  the  law 
upon  its  face  as  well  as  the  spirit  of  the  law  contemplate  that  the  corpo- 
ration shall  be  a  Texas  corporation,  with  its  legal  residence  or  domicile 
here,  created  for  the  purpose  of  transacting  business  here.  This  law  in 
no  manner  authorizes  the  corporation  to  be  formed  for  the  purpose  of 
doing  business  elsewhere.  The  corporation  law  was  amended  in  1897. 
See  Acts  of  1897,  p.  188,  subdivisions  38  and  39. 

These  are  the  only  two  provisions  of  the  law  that  in  any  manner  con- 
fer authority  for  the  creation  of  corporations  with  power  to  exercise 
their  franchises  beyond  the  limits  of  the  State.  And  in  subdivision  38 
it  is  expressly  provided  that  corporations  created  thereunder  shall  only 
exercise  such  power  and  franchises  beyond  the  jurisdiction  of  this  State 
as  may  be  granted  to  or  conferred  upon  them  by  any  foreign  govern- 
ment. State,  or  municipality. 

These  being  the  only  instances,  and  the  charter  under  consideration 
not  coming  within  the  terms  of  either,  where  the  law  attempts  to  au- 
thorize the  creation  of  corporations  with  extraterritorial  powers  or  fran- 
chises, it  must  necessarily  follow  that  it  was  not  the  legislative  intention 
to  create  any  other  corporations  with  such  powers.  If  express  power 
was  deemed  necessary  by  the  Legislature  as  to  corporations  created 
under  said  subdivisions  38  and  39,  why  is  not  such  express  power  neces- 
sary as  to  the  charter  under  consideration  ?  Certainly  there  is  no  such 
express  power  in  the  law.  We  think  the  Secretary  of  State  was  justified 
in  refusing  to  file  the  charter  for  these  reasons. 

We  think  it  equally  well  settled  that  the  laws  of  a  State  can  have  no 
binding  force,  proprio  vigore,  outside  of  the  territorial  limits  and  juris- 
diction of  the  State  enacting  them,  and  any  attempted  creation  of  a  cor- 
poration for  the  express  purpose  of  doing  business  in  another  jurisdic- 
tion is  absolutely  null  and  void. 

Corporations  formed  in  one  State  ordinarily  transact  business  in  other 
States,  but  such  right  only  exists  by  the  comity  of  the  other  State.  The 
power  is  derived  from  the  comity  of  the  other  State,  and  can  not  be 
attributed  to  any  right  or  power  conferred  by  the  State  creating  the 
corporation.  In  the  case  of  the  Franco-Texan  Land  Company  v.  Laigle, 
59  Texas,  343,  our  Supreme  Court  say:  *'A  private  corporation,  whose 
charter  has  been  granted  by  one  State,  can  not  hold  meetings  or  pass 
votes,  or  have  any  legal  existence  in  another  State.  It  must  dwell  in  the 
place  of  its  creation,  and  can  not  migrate  to  another  sovereignty." 
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Bank  of  Augusta  v.  Earle,.  13  Pet.,  519;  Miller  v.  Ewer,  27  Me.,  509; 
Aspinwell  v.  Eailway,  20  Ind.,  497. 

It  is,  to  say  the  least,  doubtful  whether  or  not  a  State  could  grant  a 
corporation  the  right  to  change  its  residence  to  another  sovereignty  at 
its  own  will,  and  there  exist  and  perform  its  corporate  functions.  The 
case  of  Empire  Mills  v.  Alston  Grocery  Co.,  15  Southwestern  Reporter, 
505,  is  directly  in  point.  That  case  was  decided  by  the  Court  of  Appeals 
when  it  had  civil  jurisdiction.  In  that  case  it  was  held  that  a  charter 
taken  out  in  Iowa  under  the  laws  of  that  State,  for  the  purpose  of  trans- 
acting a  mercantile  business  in  Dallas,  Texas,  was  absolutely  null  and 
void.  In  reaching  that  conclusion  the  court  made  an  exhaustive  exami- 
nation of  all  the  authorities  bearing  on  the  subject.  In  the  case  of 
Land  Grant  Railway  v.  Commissioners,  6  Kansas,  253,  the  Supreme 
Court  of  that  State  held  that  one  State  could  not  create  a  corporation 
for  the  purpose  of  transacting  business  in  another  State.  To  the  same 
effect  are  the  following  cases:  Montgomery  v.  Forbes,  148  Mass.,  249; 
Saltmarsh  v.  Spaulding,  147  Mass.,  224;  Hill  v.  Beach,  12  X.  J.  Eq., 
31;  Booth  V.  Wonderly,  36  N.  J.  L.,  250;  6  Thomp.  Com.  on  Law  of 
Corp.,  sees.  7895,  789*6. 

BROWN,  Associate  Justice. — The  plaintiffs,  James  Beattie,  A.  F. 
Jones,  J.  C.  Whaley,  and  L.  H.  Griffin,  presented  to  the  defendant,  D. 
H.  Hardy,  Secretary  of  State  of  the  State  of  Texas,  the  following  char- 
ter for  record  in  his  office : 

"2'^€  State  of  Texas,  County  of  Cool-e, — Know  all  men,  that  we,  A.  F. 
Jones,  James  Beattie,  J.  C.  Whaley,  and  L.  H.  Griffin,  citizens  of  the 
State  of  Texas,  residing  in  the  county  of  Cooke,  do  hereby  unite  and  as- 
sociate for  the  purpose  of  forming  a  corporation  under  the  laws  of 
Texas,  the  name  of  which  shall  be  The  Ardmore  Mill  and  Elevator  Com- 
pany, and  shall  exist  for  the  period  of  fifty  years.  Said  corporation  is. 
formed  for  the  purpose  of  owning,  maintaining,  and  operating  a  flouring 
mill,  grain  elevator,  and  cotton  gins  in  the  town  of  Ardmore,  Chicka- 
saw Nation,  Indian  Territors',  and  for  the  purpose  of  buying  and  selling, 
and  dealing  in  grain.  The  business  of  said  corporation  shall  be  trans- 
acted at  Gainesville,  Cooke  County,  Texas,  and  at  Ardmore,  in  said 
(•hickasaw  Nation.  Said  corporation  shall  have  five  directors,  and  such 
directors  appointed  for  the  first  year  are  J.  0.  A.  Whaley,  James  Beat- 
tie,  J.  C.  Whaley,  L.  H.  Griffin,  and  J.  M.  Floyd;  all  of  whom  are  resi- 
dents of  Cooke  County,  Texas,  except  the  said  Floyd,  who  resides  in  said 
town  of  Ardmore.  The  capital  stock  of  said  corporation  shall  be  fifty 
thousand  dollars  ($50,000),  divided  into  five  hundred  shares  of  one 
hundred  dollars  each.'^ 

The  charter  was  acknowledged,  as  required  by  the  laws  of  this  State, 
and  the  plaintiffs  made  proof  that  50  per  cent  of  the  authorized  capital 
had  been  subscribed  and  that  10  per  cent  had  been  actually  paid  in. 
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The  defendant  refused  to  file  and  record  the  charter,  whereupon  the 
plaintiffs  filed  this  suit,  praying  for  a  writ  of  mandamus  requiring  de- 
fendant Hardy  to  file  and  record  it.  The  defendant  filed  in  this  court 
the  following  answer:    . 

'*Xow  comes  the  respondent  herein  by  his  attorney,  Thomas  S.  Smith, 
Attorney-General  of  the  State  of  Texas,  and  demurs  to  the  petition  of  re- 
lators herein  for  a  writ  of  mandamus,  and  says  that  the  allegations  in  the 
same  are  insuflTicient  in  law  to  entitle  relator  to  the  writ  of  mandamus 
against  him.  And  specially  excepting  to  said  petition,  he  says  that  the 
same  is  insufficient  in  law  because, 

^Tirst.  It  appears  from  the  same  and  'Exhibit  A,^  attached  thereto, 
that  relators  seek  to  compel  respondent  to  file  a  charter,  under  the  laws 
of  Texas,  for  the  express  purpose  of  creating  a  corporation  for  the  trans- 
action of  business  in  a  jurisdiction  other  than  that  of  the  State  of 
Texas,  to  wit,  in  the  town  of  Ardmore,  Chickasaw  Nation,  Indian  Ter- 
ritory, while  title  31,  Revised  Statutes  of  the  State  of  Texas,  only  per- 
mits the  creation  of  private  corporations  whose  domicile  and  principal 
place  of  business  are  in  the  State  of  Texas,  and  the  purpose  of  which 
corporation  is  the  transaction  of  business  in  the  State  of  Texas. 

''Second.  Because  the  State  of  Texas  has  no  power  to  create  a  cor- 
poration the  purpose  and  object  of  which  is  the  transaction  of  business 
beyond  the  boundaries  of  the  State  of  Texas  in  a  foreign  jurisdiction. 

"Third.  Because  it  appears  from  the  face  of  said  petition  and  said 
exhibit  that  said  pretended  corporation  is  a  fraud  both  upon  the  State 
of  Texas  and  the  Indian  Territory. 

"Fourth.  Because  it  appears  from  the  face  of  said  charter  sought  to 
be  filed  that  from  the  very  nature  of  the  business  said  corporation  would 
be  engaged  in,  that,  of  necessity,  its  principal  office  and  place  of  business 
would,  as  a  matter  of  fact,  be  in  Ardmore,  in  the  Indian  Territory,  out- 
side of  and  beyond  the  State  of  Texas,  while  article  673,  Revised  Stat- 
utes of  the  State  of  Texas,  requires  'Each  corporation  or  joint  stock 
company  of  every  description,  whether  organized  and  acting  under  a 
special  charter  or  general  law  of  the  State,  shall  keep  its  principal  office 
within  this  State.'  Of  which  said  general  demurrer  and  special  excep- 
tions respondent  prays  judgment  of  the  court  and  that  said  petition  be 
dismissed. 

"And  should  said  demurrer  and  special  exceptions  be  overruled,  re- 
spondent, for  further  answer  to  said  petition,  says  that  as  to  the  alle- 
gations of  fact  set  forth  in  the  same,  he  admits  them  to  be  true,  and 
that  he  refused  to  file  said  charter  for  the  reasons  set  forth  in  his  said 
special  exceptions.  Wherefore,  he  prays  that  he  be  dismissed  hence  with 
his  costs,  and  that  this  court  will  refuse  to  issue  the  writ  of  mandamus 
against  him  as  prayed  for  by  relator." 

The  defendant  insists  that  the  charter  seeks  to  create  a  corporation 
to  do  business  wholly  outside  of  the  State  of  Texas;  that  the  law  of 
this  State  does  not  authorize  the  formation  of  such  corporations,  and 
does  not  empower  him  to  record  such  paper.     We  think  the  question 
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raised  by  the  answer  of  the  defendant  is  not  involved  in  this  case,  and 
we  express  no  opinion  as  to  whether  the  State  may  create  a  corporation 
with  power  to  transact  its  business  exclusively  beyond  the  territory  of 
Texas. 

The  charter  complies  with  the  law  in  form,  specifying  as  purposes  for 
which  the  corporation  is  organized,  (1)  "for  the  purpose  of  owning, 
maintaining,  and  operating  a  flouring  mill,  grain  elevator,  and  cotton 
gins  in  the  town  of  Ardmore,  Chickasaw  Nation,  Indian  Territory;  (2) 
and  for  the  purpose  of  buying  and  selling  and  dealing  in  grain/'  The 
places  of  business  for  the  said  corporation  are  specified  as  follows: 
"The  business  of  said  corporation  shall  be  transacted  at  Gainesville, 
Cooke  County,  Texas,  and  Ardmore,  in  said  Chickasaw  Nation/'  There 
is  a  business  expressed  in  the  terms  of  this  charter  to  be  done,  or  which 
may  be  conducted  at  Gainesville,  Texas ;  that  is,  "the  buying  and  selling 
and  dealing  in  grain,"  as  well  as  that  to  be  conducted  at  its  principal 
office  in  this  State.  It  can  not  be  said  that  this  corporation  has  no 
business  to  be  performed  and  no  home  within  this  State. 

Defendant  insists  that  under  the  charter  the  principal  office  must  be 
at  Ardmore.  The  law  does  not  require  the  charter  to  state  the  place 
where  the  principal  office  is  to  be  located,  but  commands  the  corporation 
to  establish  and  maintain  it  within  the  limits  of  this  State.  We  do  not 
agree  with  the  contention  of  the  defendant  that  the  terms  of  this  charter 
are  such  as  to  require  its  principal  office  to  be  beyond  the  limits  of  the 
State  in  order  to  carry  on  the  business  for  which  it  is  organized;  on  the 
contrary,  the  business  of  buying,  selling  and  dealing  in  grain,  in  connec- 
tion with  or  independent  of  the  elevator  and  mill,  may  be,  and,  judging 
from  the  terms  of  the  charter,  will  be,  conducted  both  at  Gainesville 
and  at  Ardmore,  in  the  Indian  Territory,  and  may  may  be  controlled 
and  directed  from  an  office  in  Texas. 

In  the  case  of  Franco-Texan  Land  Company  v.  Laigle,  59  Texas,  339, 
the  charter  provided  as  follows:  "Its  principal  office  for  the  transac- 
tion of  business  shall  be  at  Weatherford,  Parker  County,  Texas,  and  that 
its  business  might  also  be  transacted  at  the  city  of  New  York  and  at 
Paris,  France."  Chief  Justice  Willie  said:  "A  private  corporation, 
whose  charter  has  been  granted  by  one  State,  can  not  hold  meetins^s  or 
pass  votes  or  have  any  legal  existence  in  another  State.  It  must  dwell 
in  the  place  of  its  creation  and  can  not  migrate  to  another  sover- 
eignty.    *     *     * 

"This  prohibition  as  to  the  performance  of  acts  outside  of  the  State 
where  chartered  refers  to  acts  of  a  strictly  corporate  character  such  as 
must  be  discharged  by  the  corporators  themselves,  such  as  the  original 
organization,  the  election  of  directors,  etc.  The  better  opinion  is  that 
the  mere  transaction  of  such  business  as  is  usually  done  by  the  directors 
or  other  agents  of  the  body  may  be  done  as  well  without  the  State  as 
within  it." 

There  being  in  the  charter  sufficient  to  constitute  a  corporation  to  do 
business  within  the  limits  of  the  State,  the  fact  that  authoritv  is  also 
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conferred  upon  it  to  hold  property  and  transact  business  in  the  Indian 
Territory  will  not  render  the  charter  void  as  a  whole.  The  State  can 
confer  authority  upon  a  corporation  to  do  business  in  this  State  and  to 
hold  property  and  transact  its  business  within  the  territory  of  another 
State  by  consent  of  the  latter.  If  authority  to  transact  the  business 
within  the  limits  of  the  foreign  territory  should  be  denied,  the  charter 
would  not  be  void  and  the  corporation  would  not  be  without  a  business, 
for  it  might  yet  perform  within  this  State  the  business  of  buying,  selling, 
and  dealing  in  grain. 

It  is  therefore  ordered  that  the  peremptory  writ  of  mandamus  issue  to 
the  Secretary  of  State,  commanding  him  to  file  and  record  the  charter 
presented  by  the  plaintiffs,  and  to  issue  the  certificate  required  by  law. 

Writ  of  mandamus  granted. 


John  Bute  et  al.  v.  C.  0.  Brainerd. 

No.  833.    Decided  November  27,  1899. 

1.  Hote— Judcrment — ^Dismissal  as  to  One  Joint  Maker. 

Judgment  against  one  of  the  joint  makers  of  a  note,  after  dismissal  as  to  an- 
other who  was  jointly  sued  and  cited  and  had  answered,  did  not  release  the  latter 
from  liability,  and  could  not  be  pleaded  in  bar  of  a  second  suit  against  him.   (P.  139.) 

2.  Same— Statutes. 

Article  1256,  Revised  Statutes,  applies  to  defendants  who  are  joint  promissors; 
and,  if  it  changes  the  law  requiring  them  to  be  jointly  sued  only  so  far  as  to  au- 
thorize dismissal  as  to  defendants  not  cited  without  releasing  them,  still,  article 
1203,  which  permits  suit  against  principal  obligors  either  alone  or  jointly,  has  the 
effect  to  abolish  entirely,  as  to  principals,  the  common  law  rule  requiring  joint 
obligors  to  be  jointly  sued.    (Pp.  139-141.) 

Questions  cektified  from  the  Court  of  Civil  Appeals  for  the  First 
District,  in  an  appeal  from  Harris  County. 

E.  P.  Hamiblen,  for  appellant. — The  court  erred  in  rendering  judg- 
ment for  plaintiff,  because  the  evidence  showed  that  the  plaintiff  had 
filed  suit  on  the  identical  note,  in  the  County  Court  of  Wilbarger 
County,  in  his  individual  capacity,  against  the  defendants  in  this  suit, 
and  had  taken  judgment  in  said  suit  against  A.  U.  Thomas,  which 
judgment  was  in  full  force  and  not  appealed  from,  and  in  said  proceed- 
ings had  entered  his  judgment  of  dismissal  against  John  Bute,  who  had 
been  duly  served  and  had  duly  answered  in  said  cause,  and  was  then  in 
court  asserting  his  defense,  and  said  judgment  is  a  complete  bar  to  this 
suit;  the  evidence  showing  that  C.  0.  Brainerd,  if  he  acquired  said  note 
al  all,  acquired  the  same  in  his  individual  capacity,  and  not  as  adminis- 
trator. 

Ira  P.  Janes,  for  appellee. 
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GAINES,  Chief  Justice. — Based  upon  the  following  statement,  the 
question  which  succeeds  it  has  been  certified  for  our  determination: 

'^Appellee,  as  the  administrator  of  the  estate  of  Samuel  S.  Brainerd, 
deceased,  on  the  5th  of  June,  1896,  sued  appellants  John  Bute,  James 
House  Bute,  and  A.  U.  Thomas  in  the  County  Court  of  Harris  County, 
Texas,  to  recover  the  amount  of  a  note  executed  by  the  defendants 
Bute  and  defendant  Thomas  jointly  for  the  sum  of  $500,  payable  to  the 
order  of  one  Matthew  F.  Connett,  on  or  before  the  3l8t  of  December, 

1894,  and  whiqh  note  the  plaintiff,  in  due  course  of  trade,  and  before  its 
maturity  by  the  surrender  of  note  due  to  the  estate  of  his  intestate 
from  defendant  Thomas  and  wife,  became  the  legal  owner.  The  plaintiff 
is  a  resident  of  the  State  of  Missouri,  and  was  duly  appointed  adminis- 
trator of  the  estate  of  S.  S.  Brainerd  })y  the  proper  court  of  Missouri 
on  the  7th  of  January,  1893,  and,  for  the  purpose  of  bringing  this  suit, 
by  the  County  Court  of  Harris  County,  Texas,  May  6,  1896.  Defendants 
Bute  resided  in  said  county  and  defendant  Thomas  in  the  State  of 
Illinois  at  the  institution  of  plaintiff's  suit. 

*^0n  the  same  note  here  sued  on,  the  plaintiff  in  his  individual  right 
instituted  suit  in  the  District  Court  of  Wilbarger  County  against  the 
makers  in  1895,  and  the  defendants  John  Bute  and  A.  €.  Thomas  were 
duly  cited  and  appeared  in  said  cause  and  filed  answers,  and  the  plain- 
tiff dismissed  his  said  suit  against  both  the  defendants  John  Bute  and  J. 
H.  Bute,  the  latter  not  served,  and  took  judgment  on  the  8th  of  October, 

1895,  for  the  full  amount  of  the  note  against  the  defendant  Thomas, 
and  which  judgment  has  never  been  reversed,  set  aside,  or  otherwise 
vacated  or  suspended.  This  judgment  was  plead  by  John  Bute  in  bar 
of  the  present  suit;  but  the  plea  was  disregarded  by  the  trial  court,  and 
judgment  was  rendered  for  the  plaintiff,  as  administrator  of  the  estate 
of  S.  S.  Brainerd,  for  the  full  amount  of  the  note  as  against  the  de- 
fendants John  Bute  and  Thomas;  and  as  to  defendant  J.  H.  Bute,  that 
plaintiff  take  nothing.  The  defendant  Thomas  was  not  cited,  but  ap- 
peared and  consented  that  judgment  be  rendered  against  him.  The  de- 
fendant J.  H.  Bute  defeating  recovery  against  him  upon  plea  and  proof 
of  his  minority  at  the  time  of  the  execution  of  the  note. 

"Upon  the  foregoing  statement,  we  respectfully  propound  this  r|Ues- 
tion :  Was  or  was  not  the  defendant  John  Bute's  plea  of  former  judg- 
ment a  bar  to  plaintiff's  recovery  against  him  ?" 

By  the  rule  of  the  common  law,  upon  a  contract  joint,  but  not  joint 
and  several,  all  the  promisors  should  be  sued.  If  one  was  sued  and 
another  not,  the  suit  was  subject  to  be  abated  upon  plea  setting  up  the 
nonjoinder.  But  if  no  plea  in  abatement  were  tiled,  judgment  could 
be  recovered  against  the  promisor  who  was  sued.  In  case  this  was  done, 
it  was  held  that  the  debt  was  merged  in  the  judgment  and  that  the  prom- 
isor not  sued  was  discharged.  The  reason  given  was  that  **the  latter 
might  plead  that  he  made  no  promise  except  with  tlie  former."  See  1 
Chitty's  Plead.,  16  ed.,  j).  48,  note. 
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The  rule  is  extremely  technical  but  it  is  well  established.  It  is  not 
remarkable  that  in  many  of  the  States  it  has  been  modified  by  statute, 
as  is  shown  by  the  following  cases:  Lowry  v.  Hardwick,  4  Humph. 
(Tenn.),  188;  Rufty  v.  Claywell,  93  X.  C,  306;  Hyman  v.  Stadler,  63 
Miss.,  362;  Ells  v.  Bone,  Tl  Ga.,  467,  and  cases  cited  in  that  opinion; 
Oakley  v.  Aspinwall,  4  N.  Y.,  513.  In  our  own  State,  the  "Act  to  reg- 
ulate proceedings  in  the  district  courts,^'  approved  May  13,  1846,  con- 
tained the  following  section :  **Sec.  45.  When  there  are  several  defend- 
ants in  a  suit,  and  some  of  them  are  served  with  process,  in  due  time, 
and  others  not  so  served,  the  plaintiff  may  either  discontinue,  as  to 
those  not  so  served,  and  proceed  against  those  that  are ;  or  he  may  con- 
tinue the  suit  until  the  next  term,  of  the  court  and  take  new  process 
against  those  not  served;  and  no  defendant  against  whom  any  suit  may 
be  discontinued,  according  to  the  provision  of  this  section,  shall  be 
thereby  exonerated  from  any  liability,  under  which  he  was,  but  may 
at  any  time  be  proceeded  against  as  if  no  such  suit  had  been  brought, 
and  no  such  discontinuance  entered  as  to  such  defendant;  provided, 
that  this  section  shall  not  be  so  construed  as  to  allow  a  plaintiif  to  dis- 
continue, as  to  the  principal,  and  take  judgment  against  the  indorser, 
or  surety  (who  is)  jointly  sued."  The  section  down  to  the  word  "pro- 
vided" is  copied  into  the  Revised  Statutes  of  1879  and  in  the  Revised 
Statutes  of  1895.  In  both  it  is  numbered  as  article  1256.  The  provision 
has  been  construed  in  numerous  cases  in  this  court,  among  which  we 
note  especially  Forbes  v.  Davis,  18  Texas,  268;  Wooters  v.  Smith,  56 
Texas,  198;  and  Miller  v.  Sullivan,  89  Texas,  480.  In  the  first  of  these 
cases,  it  was  merely  decided  that  it  was  not  error,  under  this  article,  to 
dismiss,  even  after  a  verdict,  as  to  one  defendant  not  served,  when  both 
were  jointly  liable.  But  Chief  Justice  Hemphill,  after  recognizing  the 
distinction  at  common  law  between  joint  and  joint  and  several  obliga- 
tions, says  emphatically  that  "all  distinctions  of  this  character  and  the 
law  arising  upon  them  are  disregarded  and  swept  away  by  this  statute." 
In  Wooters  v.  Smith,  the  common  law  distinction  is  also  recognized, 
but  it  is  held  that  by  force  of  the  statute,  where  one  of  the  joint  ob- 
ligors is  not  sued  or  the  suit  against  him  is  discontinued,  a  judgment 
against  the  other  does  not  merge  the  debt  and  destroy  the  liability  of 
the  party  as  to  whom  the  discontinuance  was  entered.  In  the  last  of  the 
three  cases  referred  to  (Miller  v.  Sullivan),  it  was  held  that  one  joint 
obligor  was  not  a  necessary  party  to  a  suit  upon  the  joint  contract 
against  the  others. 

The  gist  of  the  decision  in  Forbes  v.  Davis  and  in  Miller  v.  Sullivan 
is  that  the  provision  now  found  in  article  1256  is  broad  enough  to 
include  joint  promisors.  We  do  not  doubt  the  correctness  of  this  rule. 
The  language  of  the  article  is  general  and  applies  expressly  to  every  suit 
in  which  there  are  "several  defendants."  The  next  article  makes  an  ex- 
ception in  cases  in  which  one  defendant  is  principal  and  the  other  is 
surety  or  the  like.  In  such  case,  it  prohibits,  as  a  rule,  a  dismissal  as  to 
the  principal.     A  similar  exception  appears  in  the  proviso  and  a  subse- 
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qiient  section  of  the  original  act.     The  fact  that  this  exception  is  ex- 
pressly provided  for  tends  to  show  that  none  other  was  intended. 

When  we  reach  the  conclusion  that  the  article  in  question  applies  to 
joint  promisors,  who  are  defendants  in  an  action,  it  inevitably  follows 
that  when,  in  such  a  case,  a  discontinuance  is  entered  as  to  one  for  want 
of  service  and  a  judgment  taken  as  to  the  other,  the  liability  of  the 
former  is  not  discharged.  The  statute  ex])ressly  declares  that  no  de- 
fendant as  to  whom  a  discontinuance  may  be  so  entered  "shall  be  thereby 
exonerated  from  any  liability  under  which  he  was,  but  may,  at  any  time, 
be  proceeded  against  as  if  no  such  suit  had  been  brought  and  no  such 
discontinuance  entered." 

It  follows  that  if,  in  the  suit  in  Wilbarger  County,  John  Bute  had  not 
been  served  when  the  discontinuance  was  entered,  he  would  not  be  dis- 
charged. But  it  appears  that  he  had  been  served,  and  this  brings  us  to 
the  inquiry,  should  this  fact  make  a  difference?  If  there  could  be  a 
doubt  as  to  the  effect  of  article  1256  upon  the  question,  we  think  there 
can  be  none  as  to  article  1203  of  the  present  Revised  Statutes,  numbered 
1207  in  the  Revised  Statutes  of  1879.  This  article  seems  not  to  have 
been  called  to  the  attention  of  the  court  when  Wooters  v.  Smith  was  de- 
cided. It  provides  that,  ^*The  acceptor  of  any  bill  of  exchange,  or  any 
other  principal  obligor  in  any  contract  may  be  sued  either  alone  or 
jointly  with  any  other  party  who  may  be  liable  thereon;  but  no  judg- 
ment shall  be  rendered  against  such  other  party  not  primarily  liable 
on  such  bill  or  other  contract,  unless  judgment  shall  have  been  pre- 
viously, or  shall  be  at  the  same  time,  rendered  against  such  acceptor  or 
other  principal  obligor,  except  where  the  plaintiff  may  discontinue  his 
suit  against  such  principal  obligor  as  hereinafter  provided."  In  speak- 
ing of  this  statute  in  Miller  v.  Sullivan,  supra,  after  referring  to  certain 
decisions  it  is  said:  "These  decisions  seem  to  recognize  the  doctrine 
that  the  effect  of  section  4')  was  to  abolish  the  common  law  rule  which 
required  all  joint  contractors  to  be  sued  together;  and  when  article  1203 
of  the  Revised  Statutes  now  in  force  is  read  in  the  light  of  the  decisions 
rendered  previous  to  its  passage,  we  think  that  it  becomes  clear  that  it 
was  one  of  its  purposes  to  declare  exi)licitly  that,  upon  all  joint  con- 
tracts, either  one  or  more  of  the  joint  contractors  might  be  sued,  without 
joining  all."  This  act  was  construed  by  the  Court  of  Appeals  in  Hinch- 
man  v.  Riggins  (1  White  &  Willson  Civil  Cases,  section  295),  and  it 
was  there  held  that  it  "changes  the  common  law  rule  *  *  *  and 
makes  it  no  longer  necessary  to  join  as  defendants  all  joint  obligors  in 
a  suit  upon  a  joint  contract."  If,  as  was  held  in  Miller  v.  Sullivan  and 
in  Keesey  v.  Old  {S2  Texas,  22),  it  is  not  error  to  dismiss  as  to  one  joint 
obligor  who  has  been  served,  we  think  it  follows  that  after  the  dismissal 
the  case  is  left  in  the  same  situation  as  to  the  rights  of  all  the  parties 
as  if  the  party  so  dismissed  had  never  been  sued  at  all.  Since,  then, 
Bute  was  in  the  same  position  as  if  he  had  never  been  sued,  and,  since 
the  statute  authorized  suit  against  Thomas  alone,  we  think  Bute  was  not 
discharged  of  his  liability  on  the  note  by  the  judgment  against  Thomas. 
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The  point  was  decided  and  correctly  decided  by  the  Court  of  Civil 
Appeals  upon  a  former  appeal  and  the  decision  was  placed  upon  proper 
grounds  in  the  opinion.  44  S.  W.  Rep.,  575.  Upon  the  second  appeal, 
the  court  seems  to  have  become  doubtful  of  the  correctness  of  its  former 
conclusion.  For  that  reason,  we  have  expressed  our  views  more  at  length 
than  we  would  otherwise  have  done. 

We  answer  the  question  in  the  negative. 


Mary  A.  P.  Blethen  v.  W.  A.  Bonner  et  al. 

No.  836.    Decided  November  27,  1899. 

Community   Property — ^Acquisition   During   Marriag^e — Proof   of   Foreign 
liaw. 

Between  the  wife,  claiming  a  community  interest  in  Texas  lands  conveyed  to  the 
husband  during  the  marriage,  and  those  claiming  them  through  the  husband  because 
bought  with  money  which  became  his  separate  property  by  the  common  law  of  Mas- 
sachusetts, where  it  was  acquired,  the  burden,  resting  on  the  latter,  of  proving  such 
common  law  to  be  there  in  force,  was  not  met  by  showing  a  constitutional  provision 
continuing  in  force  all  laws  theretofore  adopted,  without  showing  what  was  the  law 
on  the  subject  so  continued  in  force.    (Pp.  142-144.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Second  District,  in  an 
appeal  from  Bosque  County. 

Mrs.  Blethen  sued  Bonner  and  others  for  a  community  interest  in 
lands  conveyed  to  her  husband,  I^evi  P.  Blethen.    Defendants  had  judg-- 
ment,  and  on  her  appeal  therefrom  it  was  affirmed.    She  then  obtained 
writ  of  error. 

X.  J.  Wade,  for  plaintiff  in  error. — It  is  necessary  to  plead  and  prove 
the  laws  of  another  State  which,  in  the  absence  of  allegation  and 
proof  to  the  contrar}%  will,  when  brought  in  question,  be 'presumed  to 
be  the  same  as  those  in  force  here,  and  the  rights  of  parties  must  be 
determined  by  our  laws.  Randall  v.  Burtis,  57  Texas,  362:  Bradshaw 
V.  Mayfield,  is  Texas,  21;  Crosby  v.  Huston,  1  Texas,  203;  Grant  v. 
Bledsoe,  20  Texas,  456;  Bufford  v.  HoUiman,  10  Texas,  560;  Beal  v. 
Smith,  14  Texas,  305. 

W.  A.  Bonner,  for  defendant  in  error  the  Equitable  Securities  Com- 
pany.— Courts  will  take  judicial  notice  of  matters  of  history  and  of  the 
laws  of  nations,  and  their  provinces  and  colonies,  especially  of  their  un- 
written laws.  The  province  and  colony  of  Massachusetts  Bay  was  an 
English  province  and  colony,  and  the  common  law  was  in  force  in  said 
province  and  colony.  Article  6,  chapter  6,  of  the  Constitution  of  the 
State  of  Massachusetts  provides,  "All  the  laws  which  have  heretofore 
l)een  adopted,  used,  and  approved  in  the  province,  colony,  or  State  of 
Massachusetts  Bay,  and  usually  practiced  on  in  courts  of  law,  shall  still 
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remain  and  ])e  in  full  force,  until  altered  or  repealed  by  the  Legislature," 
etc.  Johnson  v.  Chambers,  12  Ind.,  102;  Commonwealth  v.  Churchill, 
2  Mete,  118;  Bogardus  v.  Trinity  Church,  4  Paige,  178-198;  Common- 
wealth V.  Leach,  1  Mass.,  61;  Roberts  v.  West,  15  Ga.,  122;  State  v. 
Buchanan,  5  H.  &  J.,  358;  Patterson  v.  Winn,  5  Pet.,  241;  Common- 
wealth V.  Knowlton,  2  Mass.,  530 ;  1  Greenl.  on  Ev.,  sec.  5 ;  1  Whart.  on 
Ev.,  sees.  287,  388;  1  Story  Const.,  sec.  201. 

When  the  common  law  has  been  established  as  in  force  in  any  State, 
it  is  presumed  to  remain  in  force,  and  if  it  has  been  abrogated,  changed, 
or  modified  by  the  statute  of  such  State,  this  must  be  made  a  matter  of 
proof  under  the  rules  of  evidence  of  the  State  where  the  litigation  is 
pending,  and.  the  burden  is  upon  the  party  claiming  it  has  been  changed. 
There  was  no  proof  whatever  offered  by  appellant  to  show  that  the  com- 
mon law  rule  of  Massachusetts  had  ever  been  changed  by  the  statute. 
White  V.  Knapp,  47  Barb.,  549;  Hohnes  v.  Broughton,  10  Wend.,  75; 
Donegan  v.  Wood,  49  Ala.,  242. 

Loclett  £'  Kimball,  for  defendant  in  error  Tanner. 

BROWX,  Associate  Justice. — For  the  purposes  of  this  opinion,  the 
following  is  a  sufficient  statement  of  facts  proved  on  the  trial:  Plaintiff 
in  error  and  Levi  P.  Blethen  were  married  in  the  State  of  Massachu- 
setts in  the  year  1863  and  lived  together  as  husband  and  wife  until  about 
April,  1865,  when  they  separated.  Mrs.  Blethen  has  resided  in  Mas- 
sachusetts ever  since.  Levi  P.  Blethen  remained  in  Massachusetts  and 
carried  on  business  until  the  year  1878,  when  he  removed  to  this  State, 
bringing  with  him  about  $25,000,  the  greater  part  of  which  he  had 
accumulated  while  he  resided  in  Massachusetts,  after  the  marriage 
and  during  the  separation  from  his  wife. 

There  was  deeded  to  I^vi  P.  Blethen,  March  16,  1878,  540  acres  of 
land;  February  3,  1880,  248  acres;  and  February  12,  1880,  640  acres, 
all  situated  in  Bosque  (^ounty,  Texas,  and  together  constituting  the  sub- 
ject of  this  litigation. 

In  the  District  Court  of  Bosque  County  on  the  20th  day  of  January, 
1880,  Levi  P.  Blethen  secured  a  decree  of  divorce  from  plaintiff  in  error. 

All  of  the  defendants  claim  under  T^evi  P.  Blethen.  Mrs.  Blethen 
sued  for  one-half  of  the  land,  claiming  it  under  the  community  laws  of 
this  State.  The  land  was  paid  for  with  money  brought  to  this  State  by 
Blethen,  who  claimed  that  the  common  law  was  in  force  in  the  State  of 
Massachusetts  during  the  time  of  his  marriage  with  the  plaintiff,  and 
that  the  land  was  his  separate  property. 

The  following  clause  of  the  Constitution  of  Massachusetts,  which  was 
adopted  in  the  year  1780,  was  read  in  evidence:  **A11  the  laws  which 
have  heretofore  been  adopted,  used,  and  approved  in  the  province,  col- 
ony, or  State  of  Massachusetts  Bay,  and  usually  practiced  on  in  the 
courts  of  law.  shall  still  remain  and  be  in  full  force  until  altered  or  re- 
pealed by  the  Legislature,  such  parts  only  excepted  as  are  repugnant 
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to  the  ricfhts  and  liberties  contained  in  this  Constitution."  There  was 
DO  other  evidence  offered  to  prove  that  the  common  law  was  in  force  in 
the  State  of  Massachusetts  at  the  time  that  the  rights  of  the  parties  ac- 
crued. The  court  instructed  the  jury  as  follows:  ''The  court  instructs 
you  that  the  undisputed  evidence  in  this  case  shows  that  the  common 
law  was  the  law  and  rule  of  action  in  the  State  of  Massachusetts,  where 
she  and  her  husband,  L.  P.  Blethen,  resided  at  the  time  of  her  mar- 
riage, and  the  court  further  instructs  you  that,  under  the  common  law, 
the  husband  became  the  absolute  owner  of  all  personal  property  belong- 
ing to  the  wife  after  her  marriage.  *  *  *  Xow,  if  you  tind  that  the 
defendant  Blethen  borrowed  the  sum  of  $400  from  his  wife  and  after- 
wards acquired  the  money  in  Massachusetts  with  which  he  purchased 
the  land  in  controversy,  then  you  are  instructed  that  you  will  find  for 
the  defendants  the  land  claimed  by  each  of  them,  and  so  say.'' 

The  jury  found  a  verdict  for  the  defendants,  which  was  affirmed  by 
the  Court  of  Civil  Appeals. 

Under  the  laws  in  force  in  the  State  of  Texas  at  the  time  Blethen 
claims  to  have  acquired  the  money  with  which  he  bought  the  land,  the 
wife,  upon  the  facts  proved,  would  be  entitled  to  one-half  of  it.  Blethen 
and  those  who  claim  under  him  pleaded  that  the  laws  in  force  in  the 
State  of  Massachusetts,  at  the  time  the  money  was  acquired,  made  it 
his  separate  property.  The  pleadings  presented  the  issue,  what  was  the 
law  upon  this  subject  in  the  State  of  Massachusetts  between  the  years 
1863,  the  date  of  the  marriage,  and  1878,  the  time  of  Blethen's  removal 
to  Texas  ?  The  burden  was  upon  the  defendants  to  prove  the  law  under 
which  they  claimed  rights  different  from  those  accorded  to  them  by  the 
laws  of  Texas.  The  paragraph  of  the  Constitution  of  Massachusetts 
introduced  in  evidence  does  not  establish  that  the  common  law  was  in 
force  in  that  territory  at  the  time  it  was  adopted,  and  furnishes  no  basis 
for  a  presumption  that  it  prevailed  there  when  the  alleged  right  had 
its  origin,  if,  indeed,  such  presumption  would  be  indulged  after  so 
great  a  lapse  of  time. 

There  being  no  evidence  of  what  the  law  upon  the  subject  was  in 
Masachusetts  at  the  time  in  question,  courts  of  this  State  must  apply 
that  which  prevailed  here,  because  it  is  the  only  applicable  rule  of  de- 
cision known  to  them.  Crosby  v.  Houston,  1  Texas,  203;  Bradshaw  v. 
Mavfield,  18  Texas,  21;  Porcheler  v.  Bronson,  50  Texas,  555;  Houston, 
etc..  Railway  Co.  v.  Baker,  57  Texas,  422 ;  Tempel  v.  Dodge,  89  Texas, 
68.  If  one  seeks  in  our  courts  to  support  a  claim  to  property  different 
from  that  secured  by  the  laws  of  Texas,  it  is  reasonable  that  he  should 
be  required  to  inform  the  court  what  the  law  is  that  he  seeks  to  have 
enforced  in  this  jurisdiction.  It  is  true  that  in  many  of  the  States,  per- 
haps in  the  greater  number,  in  the  absence  of  evidence,  the  courts  will 
presume  the  common  law  to  be  in  force  in  a  sister  State ;  but  the  rule 
stated  above  is  established  in  this  State  by  an  unbroken  line  of  decisions, 
and  we  believe  it  furnishes  a  safer  guide  than  the  indulgence  in  presump- 
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tion,  for  we  know  that  frequent  radical  changes  have  been  made  by  the 
legislatures  of  most  of  the  American  States  in  the  rules  of  the  common 
law,  especially  those  which  govern  the  rights  of  married  women. 

The  defendants  in  error  claim  that  the  judgment  should  be  affirmed 
as  to  Levi  P.  Blethen  because,  as  to  him,  the  plaintiff's  action  was 
barred  by  the  statute  of  limitation,  and  as  to  the  others,  because  they 
are  innocent  purchasers;  but  those  issues  were  not  submitted  to  the  jury, 
and  the  facts  are  not  such  as  to  justify  us  in  saying  that  the  defenses 
claimed  are,  beyond  controversy,  good.  It  is  therefore  ordered  that  the 
judgments  of  the  District  Court  and  Court  of  Civil  Appeals  be  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


DECEMBER,  1899.  * 


Mutual  Life  Insurance  Company  of  New  York  v. 
K.  A.  Elliott. 

No.  812.    Decided  December  4,  1899. 

Insurance — ^Application — Notice  of  Acceptance. 

An  applicant  for  insurance,  to  become  effective  from  the  date  of  application  on 
its  approval  by  tne  company,  and  who  pays  the  premium  on  a  receipt  providing  that 
no  insurance  shall  be  effected  and  the  money  shall  be  returned  should  the  applicant 
receive  no  notification  within  thirty  days  of  any  action  on  such  application,  may, 
on  failure  to  receive  such  notice  within  the  time  limited,  refuse  the  policy,  though 
ispued  -within  the  time,  and  recover  back  the  premium  paid.     (P.  149.) 

Question  certified  from  the  Court  of  Civil  Appeals  for  the  Second 
District,  in  an  appeal  from  Shackelford  County. 

Chief  Justice  Gaines  and  Associate  Justice  Brown  being  disqualified, 
Chas.  K.  Bell  was  appointed  Special  Chief  Justice  and  John  W.  Parker 
Special  Associate  Justice,  to  sit  with  Associate  Justice  F.  A.  Williams 
in  this  cause. 

Maurice  I).  Lncl^e,  for  appellant. — The  plaintiff's  application  for  in- 
surance was  in  the  nature  of  a  proposition  submitted  to  the  defendant; 
and  its  acceptance  by  the  defendant  on  June  10,  1898,  manifested  by 
executing  a  policy  and  mailing  it  to  the  agent  for  delivery,  made  a  com- 
plete contract  of  insurance,  which  the  plaintiff  or  his  legal  representa- 
tives could  have  enforced  at  any  time  thereafter.  1  May  on  Ins.,  sees. 
43,  46-49,  53;  1  Biddle  on  Ins.,  s'cos.  140,  141,  149;  1  Bacon  on  Ben.  Soc, 
sec.  2T2;  Xiblack  on  Ben.  Soc,  sec.  138;  1  Joyce  on  Ins.,  sees.  55,  62; 
Tayloe  v.  Insurance  Co.,  9  How.,  390;  Hallock  v.  Insurance  Co.,  26  X. 
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J.  Law,  268;  Insurance  Co.  v.  Hallock,  27  N.  J.  Law.,  645;  Kentucky, 
etc.,  Insurance  Co.  v.  Jenks,  5  Ind.,  96;  Lee  v.  Insurance  Co.  (Ky.),  41 
S.  W.  Rep.,  319;  Fried  v.  Insurance  Co.,  47  Barbour,  127;  same  case, 
50  X.  Y.,  243;  Yonge  v.  Equitable,  etc.,  Soc,  30  Fed.  Rep.,  902;  Cooper 
V.  Insurance  Co.,  7  Nev.,  116;  Keim  v.  Insurance  Co.,  42  Mo.,  38;  Shat- 
tuck  V.  Insurance  Co.,  4  Clifford,  598 ;  Supreme  Lodge  K.  of  H.  v.  Mar- 
tin, 12  Ins.  L.  J.,  628;  Fort  v.  Barnett,  23  Texas,  460;  Conn.,  etc..  In- 
surance Co.  V.  Rudolph,  45  Texas,  454;  Porter  v.  Insurance  Co.,  41  Atl. 
Rep.,  970;  Insurance  Co.  v.  Babcock,  104  Ga.,  67. 

Because  there  must  be  mutuality  of  obligation  in  all  contracts,  it  fol- 
lows from  the  last  proposition  that  the  defendant  became  the  owner  of 
the  premium  money  at  the  same  instant  that  it  became  liable  on  the  in- 
surance contract.  Bish.  on  Con.,  sec.  78;  1  Pars,  on  Con.,  448-451;  Pat- 
rick V.  Bowman,  149  TT.  S.,  411;  Alabama,  etc..  Insurance  Co.  v.  Her- 
ron,  56  Miss.,  643;  Hartford,  etc.,  Co.  v.  Lasher  Stocking  Co.,  6G  Vt., 
439;  authorities  cited  under  preceding  proposition. 

Failure  of  the  plaintiff  to  receive  such  notice  as  was  provided  for  in 
the  receipt  could  not  nullify  a  contract  of  insurance  already  made.  It 
could  only  give  him  the  right  to  withdraw  his  application  in  case  it  had 
not  yet  been  fully  accepted.  That  premium  can  not  be  recovered  if 
risk  has  once  attached:  2  Joyce  on  Ins.,  sec.  1347;  Bliss  on  Life  Ins., 
sec.  415;  1  Biddle  on  Ins.,  sec.  518;  2  May  on  Ins.,  sec.  567;  Mailhoit 
V.  Insurance  Co.,  87  Me.,  374;  Life  Insurance  Co.  v.  Houser,  89  Ind., 
258. 

The  appellee's  theory  is  that  it  was  incumbent  upon  the  company  to 
notify  him  within  thirty  days  concerning  the  final  acceptance  or  rejec- 
tion of  the  application.  But  the  receipt  does  not  in  terms  so  provide. 
Rejection  is  to  be  implied  only  from  failure  to  receive  notice  "of  any 
action  on  such  application."  What  is  action?  Did  not  the  company 
act  upon  the  application  when  it  sent  its  medical  examiner  out  into  the 
country  to  examine  the  applicant  ?  Was  not  each  officer  of  the  company 
acting  upon  the  application  when  he  performed  his  proper  functions 
with  relation  to  it  and  passed  it  on  to  the  officer  next  in  line  ?  There 
are  many  things  to  be  done  about  an  application  for  insurance;  and  many 
different  officers  and  clerks  have  to  examine  it  and  take  some  action  re- 
garding it. 

*"?.  Webb  and  Thomias  L,  Blunton,  for  appellee. — When  an  application 
provided  that  the  insurance  should  take  effect  from  that  date,  if  the 
initial  premium  was  then  paid,  and  same  was  accepted  and  a  policy  is- 
sued thereon ;  and  the  receipt,  given  by  said  company  when  the  premium 
was  paid,  provided  that  unless  the  applicant  should  receive  notice  from 
said  company  within  thirty  days  from  date,  of  the  action  taken  on  his 
application,  he  should  consider  that  said  company  had  declined  his  risk, 
and  no  insurance  was  to  be  effected,  anv  failure  on  the  part  of  said  com- 
pany to  notify  said  applicant  within  the  thirty  days,  as  specified,  would 
Vol.  LXXXXIII.  Supreme— 10 
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give  said  applicant  the  right  to  treat  his  application  as  withdrawn,  and 
demand  the  repajment  of  his  premium  money.  Insurance  Co.  v.  Ru- 
dolph, 46  Texas,  454. 

PARKER,  Special  Associate  Justice. — The  Court  of  Civil  Appeals 
for  the  Second  Supreme  Judicial  District  have  certified  to  this  court  the 
following  statement  and  question : 

"This  is  an  action  brought  by  the  appellee  to  recover  from  the  appel- 
lant money  paid  it  by  him  as  the  initial  premium  on  a  policy  of  life 
insurance,  for  which  he  applied  at  the  time  of  making  such  payment. 
The  case  was  tried  before  a  jury  upon  an  agreed  statement  of  facts, 
and  resulted  in  a  verdict  and  judgment  for  the  plaintiff,  and  hence  this 
appeal. 

"On  May  28,  1898,  the  appellee  made  a  written  application  to  the 
appellant  for  a  policy  of  insurance  upon  his  life,  and  at  the  same  time 
paid  to  the  appellant  the  sum  of  $294.65  in  settlement  of  the  first  an- 
nual premium  thereon.  In  this  transaction  the  appellant  was  repre- 
sented by  Walter  G.  Hudson,  an  itinerant  insurance  solicitor,  who  was 
the  appellant's  agent  for  that  purpose.  The  contract  then  made  con- 
sisted of  two  instruments,  the  application  for  the  insurance  and  the  re- 
ceipt for  the  money. 

"Said  application  contains  the  following  clauses  pertinent  to  this 
litigation : 

"  ^This  application  made  to  the  Mutual  Life  Insurance  Company  of 
New  York  is  the  basis  and  a  part  of  the  proposed  contract  for  insurance, 
subject  to  the  charter  of  the  company  and  the  laws  of  the  State  of  New 
York.  I  hereby  agree  that  all  the  following  statements  and  answers, 
and  all  those  that  I  make  to  the  company's  medical  examiner,  in  con- 
tinuation of  this  application,  are  by  me  warranted  to  be  true,  and  are 
offered  to  the  company  as  a  consideration  of  the  contract,  which  I  hereby 
agree  to  accept,  and  which  shall  not  take  effect  until  the  first  premium 
shall  have  been  paid  during  my  continuance  in  good  health,  and  the  pol- 
icy shall  have  been  signed  by  the  secretary  of  the  company  and  issued. 

"  ^I  have  paid  $294.85  to  the  subscribing  soliciting  agent,  who  has  fur- 
nished me  with  a  binding  receipt  therefor,  signed  by  the  secretary  of  the 
company,  making  the  insurance  in  force  from  this  date,  provided  this 
application  shall  be  approved,  and  the  policy  duly  signed  by  the  secre- 
tary of  the  head  office  of  the  company  and  issued.' 

"The  receipt  given  to  the  appellee  for  his  money,  and  referred  to  in 
the  application,  is  as  follows: 

''  '$294.65  No.  107,216. 

"  'The  Mutual  Life  Insurance  Co.  of  New  York. 

"  'Shackelford  Co.,  Tex.,  5-28,  1898. 
"'Received  from  Robert  A.  Elliott,  Jr.,  of  Shackelford  Co.,  Tex., 
two  hundred  ninety  four  and  65-100  dollars  in  cash,  being  an  amount 
equivalent  to  the  first  annual  premium  on  a  proposed  insurance  for 
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$5000  on  the  life  of  Robert  A.  Elliott,  Jr.,  of  Shackelford  Co.,  Tex., 
for  which  an  application  is  this  day  made  to  the  Mutual  Life  Insurance 
Company  of  New  York.  The  insurance  so  applied  for  shall  be  in  full 
force  and  effect  from  this  date,  provided  that  the  said  application  shall 
be  accepted  and  approved  by  the  said  company  at  its  head  office  in  the 
city  of  New  York  and  a  policy  thereon  duly  issued.  In  case  the  applica- 
tion is  not  so  accepted  and  approved  and  no  policy  is  issued,  or  should 
the  applicant  receive  no  notification  from  the  company  within  thirty 
days  from  the  date  of  this  receipt  of  any  action  on  such  application, 
then  and  in  every  such  case  no  insurance  shall  be  effected,  and  it  shall 
be  understood  and  agreed  that  the  company  declines  the  risk,  where- 
upon all  moneys  paid  hereunder  shall  be  returned  upon  the  delivery  of 
this  receipt. 

"  'W.  J.  Easton,  Secretary. 

"  1.  accept  the  provisions  of  the  above  receipt. 

"  'R.  A.  Elliott,  Jr. 

"  Countersigned :    Walter  G.  Hudson,  Collecting  Agent.' 

"The  gravamen  of  the  plaintiff's  suit  is  found  in  his  averment  that  he 
received  no  notification  from  the  defendant  of  any  action  on  his  appli- 
cation within  thirty  days  from  May  28,  1898,  upon  which  ground  he 
claims  to  be  entitled  to  the  return  of  his  money. 

"It  further  appears  from  the  record  that  the  application  was  made 
and  delivered,  and  the  money  was  paid  to  Hudson,  on  May  28,  1898, 
and  on  the  same  day  the  receipt  was  given,  bearing  said  date. 

"On  June  3,  1898,  Edwin  Chamberlain,  who  was  the  defendant's  gen- 
eral agent  at  San  Antonio,  Texas,  wrote  to  the  plaintiff  a  letter  acknowl- 
edging receipt  of  his  application  and  promising  to  forward  it  at  once 
to  the  head  office  in  New  York.  This  letter  was  duly  jeceived  by  the 
plaintiff. 

"On  June  10,  1898,  the  defendant  accepted  and  approved  said  appli- 
cation at  its  head  office  in  the  city  of  New  York,  and  duly  issued  a 
policy  thereon,  sending  the  same  to  its  general  agent,  Edwin  Chamber- 
lain, for  delivery.    The  plaintiff  did  not  know  of  this  at  that  time. 

"On  June  23,  1898,  Edwin  Chamberlain  sent  the  policy  by  mail  to 
Walter  G.  Hudson,  the  soliciting  agent,  for  delivery  to  the  plaintiff, 
addressing  the  same  to  Hudson  at  Fort  Worth,  Texas,  which  was  his 
regular  address.  When  the  policy  reached  Fort  Worth,  Hudson  was  not 
in  town,  and  the  postmaster  forwarded  it  to  Pecos,  Texas.  There  it 
was  delivered  by  mistake  to  one  W.  D.  Hudson,  but  it  was  finally  re- 
turned to  Fort  Worth  on  July  12,  1898,  and  soon  after  was  delivered  to 
Hudson.  On  July  16,  1898,  Hudson  mailed  the  policy  to  the  plaintiff  at 
Moran,  Texas,  where  it  was  received  on  July  17,  1898.  The  plaintiff  re- 
fused to  receive  it  from  the  postoffice,  and  instructed  the  postmaster  to 
return  it  unopened  to  Hudson,  which  instruction  was  carried  out.  On 
July  20,  1898,  Hudson  again  forwarded  the  policy  to  Webb  &  Hill,  of  Al- 
bany, Texas,  as  attorneys  for  the  plaintiff,  and  they  deposited  it  in  the 
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First  National  Bank  of  Albany  with  instructions  to  deliver  it  to  the  de- 
fendant upon  receipt  of  the  premium  money. 

"During  the  time  that  the  policy  was  lost  the  following  letters  were 
written  and  duly  received,  all  in  accordance  with  their  dates,  addreeses 
and  signatures: 

"  Tort  Worth,  Texas,  July  8,  1898. 
"'Mr.  Robert  A.  Elliott,  Jr.,  Moran,  Texas: 

"  'Dear  Sir. — Your  policy  Xo.  900,075  as  applied  for  was  mailed  me 
from  the  office  on  the  23rd  ult.,  but  for  some  unaccountable  reason  it 
has  not  yet  reached  me.  It  is  probable  that  it  has  been  reforwarded  to 
the  various  towns  in  which  I  have  been,  and  I  am  writing  the  post- 
masters to-day,  relative  to  the  same,  and  as  soon  as  received  it  will  be 
sent  you.  In  the  meantime  you  are  just  as  much  insured  as  if  the  con- 
tract was  in  your  possession,  as  same  is  fully  paid  for  and  established  on 
the  companv's  books.    Yours  very  truly, 

"  'Walter  G.  Hudson.  '' 

"  'Albany,  Texas,  July  12,  1898. 
"  l^lutual  Life  Insurance  Company,  New  York : 

"  'Dear  Sirs. — On  May  28th  and  31st  last  Mr.  W.  Hudson  issued  re- 
ceipts to  Mess.  R.  A.  Elliott  and  J.  E.  Morris  (Nos.  107,214  and  107,216) 
for  policies  in  your  company,  and  according  to  the  terms  of  said  receipts 
the  policies  were  to  be  delivered  to  them  within  thirty  days.  They  have 
not  received  the  policies,  and  have  heard  nothing  regarding  the  same,, 
until  they  received  a  letter  a  few  days  since  from  Mr.  Hudson,  dated 
Fort  Worth,  July  8th,  stating  that  the  policies  must  have  miscarried  in 
the  mails. 

"  'These  gentlemen  desire  to  have  their  notes  returned  to  them,  that 
were  given  for  the  premiums  on  said  policies,  and  they  do  not  want  the 
policies  at  all.  We  understand  that  Mr.  Hudson  discounted  the  note?, 
but  this  makes  no  difiPerence,  for  under  the  terms  of  the  receipts  they 
are  of  no  force  unless  the  contract  is  completed  within  thirty  days  from 
the  issuance  of  the  receipt. 

"  'Please  pay  the  First  National  Bank  of  this  place  the  amount  due 
them  and  instruct  them  to  return  the  notes  to  us,  or  to  the  parties  ai 
interest.  One  note  is  for  $294.65  and  the  other  for  $120.98.  Yours 
verv  truly, 

"  'Webb  &  Hill.*  " 

"The  above  letter  of  July  8,  181)8,  from  Hudson  to  the  plaintiff  was 
the  first  notice  received  by  or  sent  to  the  plaintiff  that  his  application 
had  been  accepted,  and  the  above  letter  of  July  12,  1898,  from  Webb  & 
Hill  to  the  defendant,  was  the  first  notice  received  by  or  sent  to  the 
defendant  that  the  plaintiff  declined  to  receive  his  policy  or  wished  to 
rescind  his  application. 


Digitized  by 


Google 


1899.}  Gresham  v.  Habcourt,  Administratrix.  149 

"Under  this  statement,  this  court  deems  it  advisable  (Chief  Justice 
Conner  being  disqualified)  to  certify  to  your  honorable  court  the  legal 
question  whether,  by  the  terms  of  the  contract,  as  evidenced  by  the  ap- 
plication and  receipt,  the  plaintiff  was  entitled  to  the  return  of  his 
money,  although  the  application  had  been  approved  and  policy  issued 
within  thirty  days,  by  reason  of  the  fact  that  no  notification  was  given 
Elliott  of  such  action  thereon  within  the  thirty  days." 

We  think  effect  must  be  given  to  the  clause  in  the  receipt  which  pro- 
vides that  should  the  applicant  receive  no  notification  from  the  com- 
pany within  thirty  days  from  the  date  of  the  receipt,  no  insurance  should 
be  effected.  The  language  is  clear,  it  was  competent  for  the  parties  to 
use  it,  and  there  is  nothing  in  the  other  language  employed  or  in  the 
situation  of  the  parties  or  in  the  subject  matter  to  require  that  its  plain 
meaning  be  ignored.  "When  the  terms  of  a  contract  are  free  from  am- 
biguity and  not  such  as  are  against  the  policy  of  the  law  to  enforce, 
they  establish  the  rights  of  the  parties  in  the  subject  matter,  which  will 
be  protected  and  enforced  by  the  courts."  Menard  v.  Sydnor,  29  Texas, 
262.  We  see  no  reason  to  make  the  contract  in  this  case  an  exception 
to  the  rule  stated,  and  therefore  answer  that  it  is  our  opinion  that  ap- 
pellee is  entitled  to  a  return  of  his  money.  This  case  is  unlike  those  in 
which  the  applicant  applied  for  insurance  to  run  from  the  date  of  the 
application,  and,  after  the  issuance  of  the  policy  but  before  delivery, 
sought  to  withdraw  the  application,  and  the  company  was  allowed  to 
recover  the  premium,  in  that  the  application  in  such  cases  contained  no 
provision  that  failure  to  give  notice  of  any  action  upon  the  application 
within  a  limited  time  should  terminate  the  contract.  We  answer  the 
question  in  the  affirmative. 


Walter  Gresham  v.  Mrs.  Johx  J.  Harcourt,  Administratrix. 

No.  813.    Decided  December  4,  1890. 

1.  Surviving  Partner — ^Winding  Up  Business. 

A  surviving  partner  who  has  exercised  reasonable  diligence  in  the  care,  manage- 
ment,  and  disposition  of  the  estate,  is  not  liable  for  its  depreciation,  nor  chargeable 
with  its  value  at  the  time  of  his  partner's  death.    (P.  157.) 

2.  Same— Error  Invited  by  Party  Complaining. 

The  measure  of  liability  of  a  surviving  partner  rightly  administering  the  prop- 
erty being  neither  value  at  the  date  of  the  partner's  death  nor  that  at  the  date 
of  the  sale  by  the  survivor,  objection  of  defendant  to  proof  of  value  at  latter  date, 
on  the  ground  that  value  at  date  of  death  was  the  test,  did  not  estop  him  from  urg- 
ing that  he  should  be  held  for  value  at  neither  date,  but  only  for  amount  realized. 
(Pp.  157,  158.) 

3.  Partnership— Note — Limitation — Lien. 

A  note  given  by  one  partner  to  another,  for  indebtedness  outside  the  partnership 
transactions,  is  barred  by  the  statutory  period  of  limitation,  t Hough  secured  by  a 
hen  upon  the  maker's  interest  in  the  partnership  property,  which  the  holder  could 
not  enforce  during  the  existence  of  the  partnership.    (Pp.  158,  159.) 
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4.  Limitation — Pledge— -Lien — Surviving  Partner. 

Though  the  limitation  which  bars  an  action  does  not  extinguish  the  debt,  nor 
destroy  the  right  to  sell  without  suit  a  pledge  securing  it,  nor,  perhaps,  prevent 
the  creditor  from  appropriating  to  pajrment  of  the  debt  the  proceeds  of  property 
lawfully  coming  into  his  hands  on  which  he  had  a  lien  for  such  debt,  this  principle 
can  not  be  invoked  by  a  surviving  partner,  whose  possession,  being  by  operation 
of  law  and  not  by  agreement  of  the  parties,  is  not  that  of  a  pledgee.    (P.  159.) 

5.  Offset— Claims  in  Different  Capacities. 

In  a  suit  against  a  surviving  partner  by  the  administratrix  of  the  deceased  part- 
ner for  settlement  of  the  affairs  of  the  partnership,  defendant  can  not  maintain  a 
cross-action  on  a  claim  against  plaintiff  individually.    (P.  159.) 

6.  Surviving  Partner — Charges  and  Credits. 

A  surviving  partner  who  is  charged,  in  the  settlement,  with  partnership  funds 
which  came  to  the  hands  of  the  widow  of  deceased  and  were  expended  by  her  for 
the  benefit  of  the  partnership  property,  should,  at  the  same  time,  receive  credit  for 
such  expenditures.    (P.  160.) 

7.  Surviving  Partner — Advancements — ^Interest. 

A  surviving  partner  settling  the  business,  when  by  the  terms  of  the  jmrtnership 
contract  he  was  to  be  allowed  interest  upon  advancements  made  fdr  the  firm,  is 
entitled  to  such  interest  after,  as  well  as  before,  his  partner's  death.    (P.  160.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fourth  District,  in  an  ap- 
peal from  Bexar  Count3^ 

Suit  was  brought  by  Mrs.  Hareourt,  administratrix,  against  Gresham,. 
surviving  partner  of  deceased.  Plaintiff  had  judgment  which  on  de- 
fendant's appeal  was  increased  and  affirmed,  and  appellant  obtained 
writ  of  error. 

S.  W.  Jones  and  Gresham  d-  Gresham,  for  plaintiff  in  error. — Where 
one  partner  during  the  existence  of  the  partnership  becomes  indebted 
to  the  other  in  an  amount  for  which  he  executes  to  his  copartner  his 
promissory  note  due  one  year  after  date  and  secures  the  pa^^ment  thereof 
by  a  lien  on  his  interest  in  the  partnership  property,  and  at  the  same 
time,  and  as  a  part  of  the  same  transaction,  it  is  agreed  that  the  part- 
nership shall  continue  for  three  years,  no  suit  for  the  collection  of 
said  note  and  enforcement  of  the  lien  can  be  brought  during  the  exist- 
ence of  the  partnership  without  an  accounting  and  a  dissolution  of 
the  partnership,  and  the  statute  of  limitation  does  not  run  against  said 
note  during  the  existence  of  such  partnership.  The  law  is  well  settled 
that  a  suit  between  partners  involving  an  accounting  can  not  be  brought 
during  the  existence  of  the  partnership,  nor  will  the  statute  of  limita- 
tion run  against  a  claim  affecting  partnership  property  until  the  part- 
nership has  been  dissolved.  A  complete  cause  of  action  on  the  obliga- 
tion of  July  5,  1888,  did  not  exist  until  the  expiration  of  three  years. 
If  the  defendant  had  brought  suit  and  enforced  his  rights  under  this 
obligation  it  would  have  resulted  in  a  sale  of  Harco art's  interest  in  the 
ranch,  and  thereby  necessarily  dissolved  the  partnership,  which  would 
have  been  contrary  to  the  stipulations  in  the  agreement  entered  into  at 
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the  same  time  the  note  was  given.  2  Lindl.  on  Part.,  1029;  Pars,  on 
Part.,  sec.  309;  Clay  v.  Freeman,  118  U.  S.,  97. 

We  do  not  deny  the  general  proposition  stated  by  the  Court  of  Civil 
Appeals  "that  a  partner  may  sue  his  copartner  where  the  cause  of 
action  is  not  connected  with  the  partnership  accounts  and  their  con- 
sideration is  not  involved.'^  But  we  do  contend  that  under  the  terms 
of  the  note,  the  credits  from  time  to  time  indorsed  thereon,  the  lien 
upon  Harcourt^s  interest  in  the  partnership  property  therein  reserved, 
and  the  continuance  of  the  partnership  until  Harcourt's  death  in  Oc- 
tober, 1893,  appellant^s  rights  under  the  note  were  so  connected  with 
the  partnership  that  they  could  not  have  been  established  or  enforced 
in  the  court  except  by  an  accounting  and  a  dissolution  of  the  partner- 
ship. Under  the  facts  shown  the  note  can  not  be  considered  "a  matter 
of  business  not  connected  with  the  partnership.'^ 

Where  a  partner  who  has  charge  of  the  partnership  property  dies, 
and  the  surviving  partner  uses  due  diligence  to  sell  the  partnership 
property,  and  does  sell  it  at  the  best  price  and  upon  the  best  terms  he 
can  obtain,  the  survivor  is  chargeable  for  what  he  received  from  such 
property  and  not  with  the  value  of  the  property  at  the  date  of  the  death 
of  the  deceased  partner. 

The  duties  of  the  surviving  partner  in  winding  up  the  partnership 
business  are  no  greater  than  those  of  a  trustee.  He  is  not  an  insurer  of 
the  value  of  the  partnership  property  at  the  date  of  the  dissolution, 
and  where  he  uses  due  diligence  in  the  disposition  of  the  property  and 
is  guilty  of  no  fraud,  he  is  only  chargeable  for  what  he  received  for  the 
proper^.  The  surviving  partner  is,  from  the  death,  trustee  for  all  con- 
cerned in  the  partnership  (Parsons  on  Partnership,  section  345  and 
notes),  and  must  settle  the  estate  on  equitable  principles  (Id.,  section 
350);  and  that  he  has  full  powers  to  so  wind  up  and  settle  the  partner- 
ship business  seems  to  be  the  universal  doctrine  as  laid  down  by  all  the 
authorities.  Fulton  v.  Thompson,  18  Texas,  287;  Emerson  v.  Senter, 
118  II.  S.,  8;  Aiken  v.  Jefferson,  65  Texas,  145;  Minter  v.  Burnett,  90 
Texas,  253;  Story  on  Part.,  sees.  344,  347;  Lindl.  on  Part.,  1046  (411, 
1039);  17  Am.  and  Eng.  Enc.  of  Law,  1159  and  notes;  Moore  v.  Hunt- 
ington, 17  Wall.,  423. 

In  view  of  the  allegations  and  prayer  of  appellee's  petition  and 
amended  petition  and  the  action  of  the  court  in  overruling  appellant's 
plea  of  privilege  on  the  groimd  that  the  suit  was  for  a  partition  of  prop- 
erty, we  conlidently  submit  that  the  judgment  of  the  District  Court 
and  the  amended  judgment  of  the  Court  of  Civil  Appeals,  charging  ap- 
pellant with  the  value  of  the  partnership  property  at  Harcourt's  death, 
was  not  supported  by  the  pleadings,  and  "is  violative  of  the  fundamental 
principle  that  the  judgment  must  conform  to  the  pleadings."  Cooper  v. 
Conerty,  83  Texas,  135;  Maddox  v.  Summerlin,  50  S.  W.  Eep.,  567; 
Flores  v.  Smith,  66  Texas,  115. 

The  court  erred  in  holding  that  appellant  must  be  bound  by  a  state- 
ment contained  in  a  bill  of  exceptions  drawn  by  the  attorney  for  appel- 
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lee,  when  the  same  is  not  responsive  to  any  issue  presented  by  the  plead- 
ings and  is  at  variance  with  both  the  pleadings  and  evidence  as  shown  by 
the  record. 

The  court  erred  in  charging  appellant  with  one-half  of  the  sum  of 
$1775  shown  to  have  been  a  part  of  the  assets  of  the  firm  of  Gresham 
&  Harcourt  at  the  date  of  Harcourt's  death,  when  the  evidence  adduced 
on  the  trial  of  this  cause,  and  the  findings  of  the  auditor  therein,  and 
of  the  trial  court,  show  that  the  said  amount  was  expended  in  the  neces- 
sary care  and  preservation  of  the  partnership  properties,  and  that  no 
part  of  said  amount  ever  came  into  the  possession  of  appellant. 

The  court  erred  in  holding  under  the  pleadings  and  evidence  that  Mrs. 
Harcourt,  in  her  individual  capacity,  was  not  a  proper  party  to  this  suit, 
and  that  she  could  not  by  a  cross-bill  be  held  responsible  for  partner- 
ship property  received  by  her  after  the  death  of  her  husband. 

Where  a  partner,  who  under  the  terms  of  the  partnership  agreement 
has  the  management  of  the  partnership  business,  dies,  and  his  widow, 
without  qualifying  on  his  estate,  takes  charge  of  the  partnership  prop- 
erty and  manages  the  same,  and  afterwards,  having  taken  out  letters  of 
administration  on  the  estate,  brings  suit  as  administratrix  against  the 
surviving  partner  for  an  accounting  and  winding  up  of  the  partnership 
business,  she  must  account  for  all  partnership  moneys  and  property  re- 
ceived by  her,  in  whatever  capacity  she  may  claim  to  have  received  the 
same. 

This  being  a  suit  for  the  settlement  of  the  partnership  affairs  of 
Gresham  &  Harcourt,  appellee,  being  interested  both  as  survivor  of  the 
community  and  as  heir  of  John  Harcourt,  had  an  interest,  subject  to  ap- 
pellant's rights,  in  the  partnership  affairs,  which  vested  in  her  under 
the  statute  (Revised  Statutes,  article  1869),  and  her  possession  of  the 
property  at  Harcourt's  death  was  that  of  a  tenant  in  common  and  not 
as  an  agent  of  appellant.  Ansley  v.  Baker,  14  Texas,  607;  17  Am.  and 
Eng.  Enc.  of  Law,  1161.  However  small  or  remote  her  interest  in  the 
litigation  might  have  been,  she  was  not  only  a  proper  party  but  a  neces- 
sary party.    Cotton  v.  Coit,  88  Texas,  414. 

J.  Tf .  Hill,  for  defendant  in  error. — It  may  be  stated  as  a  general 
proposition  .that  a  surviving  partner,  after  the  dissolution  of  the  firm 
by  the  death  of  one  partner,  is  entitled  to  a  reasonable  time  in  which  to 
make  sale  of  the  partnership  property  and  wind  up  its  affairs.  He 
holds  the  property  as  trustee,  for  the  creditors  of  the  partnership  and 
for  the  benefit  of  the  heirs  or  legal  representatives  of  the  deceased  part- 
ner. He  is  invested  with  the  possession  of  the  partnership  property, 
^^but  only  for  the  purpose  of  selling  and  closing  the  same."  Pars,  on 
Part.,  3  ed.,  477.  He  can  not  continue  the  business,  and  if  he  does  "it 
is  at  his  own  risk  and  he  will  be  liable  at  the  option  of  the  representa- 
tives of  the  deceased  partner  to  account  for  the  profits  made  thereby, 
or  be  charged  with  the  interest  on  the  deceased  partner's  share  of  the 
surplus,  besides  bearing  all  losses."  Xote,  page  300,  to  Shields  v.  Fuller, 
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65  Am.  Dec,  293.  It  being  then  the  duty  of  the  survivor  to  make  sale 
of  the  property  and  wind  up  its  affairs,  what  would  be  a  reasonable 
time  for  him  to  do  so  must  always  be  a  question  of  fact  for  the  court,  to 
be  determined  from  all  the  surrounding  facts,  circumstances,  and  condi- 
tions. If  he,  in  good  faith,  pursues  the  purpose  and  duty  of  selling  the 
property  and  closing  the  affairs,  then  he  would  be  chargeable  with  the 
values  of  the  property  only  from  the  time  of  such  sale,  and  neither  the 
heirs  nor  legal  representatives  could  interfere  with  his  management  or 
disturb  his  possession  of  the  partnership  property.  Akin  v.  Jefferson, 
65  Texas,  144.  If,  however,  instead  of  pursuing  the  purpose  of  selling 
and  winding  up  the  affairs  of  the  partnership,  the  facts  and  circum- 
stances show  that  he  was  continuing  business  with  the  property  of  the 
partnership,  then  we  submit  that  the  heirs  and  legal  representatives 
are  entitled  to  an  accounting  as  of  the  date  of  the  dissolution  of  part- 
nership, and  upon  the  basis  of  values  at  that  time.  It  is  true  that  they 
may  claim  the  profits,  or  they  may  take  interest.  "If  the  personal  rep- 
resentatives elect  to  take  profit  or  interest,  they  must  take  the  one  se- 
lected for  the  entire  period  during  which  the  survivor  continued  the 
business;  they  can  not  take  profits  for  one  period  and  interest  for  an- 
other.'^ Shields  v.  Fuller,  65  Am.  Dec.,  note  p.  300,  and  cases  there  cited. 
In  Franklin  v.  Toujours,  1  White  &  Willson  Civil  Cases,  section  507, 
the  court  states  the  rule  to  be  that  "it  is  the  duty  of  the  surviving  part- 
ner henceforth  to  cease  altogether  from  carrying  on  the  trade  or  busi- 
ness thereof;  and  if  they  act  otherwise  and  continue  the  trade  or  busi- 
ness thereof,  it  is  at  their  own  risk,  and  they  will  be  liable,  at  the  option 
of  the  representatives  of  the  deceased  partner,  to  account  for  the  profits 
made  thereby,  or  to  be  charged  with  interest  upon  the  deceased  partner's 
share  of  the  profits,  besides  bearing  all  the  losses.''  See  also  2  Lindl. 
on  Part.,  2  Am.  ed.^  592.  The  effect  of  a  continuance  of  the  business 
would  be  to  convert  the  property  of  the  deceased  partner,  and  its  value 
at  time  of  conversion  with  interest  would  be  the  measure  of  recovery, 
unless  the  personal  representatives  should  elect  to  claim  the  profits. 

If,  however,  there  could  be  any  question  on  that  point,  we  submit 
that  plaintiff  in  error  is  not  in  a  position  to  complain,  because  the  values 
were  found  and  balance  struck  at  the  time  requested  by  him.  Having 
asked  in  the  trial  court  for  an  accounting  upon  the  basis  of  the  values 
aa  at  time  of  Harcourt's  death,  can  he  now  be  heard  to  complain  ?  We 
think  not.  In  Bailway  v.  Sein,  89  Texas,  63,  this  court  laid  down  the 
rule  that  "when  coimsel  has  requested  the  court  to  charge  a  given  prop- 
osition of  law,  and  it  is  given,  if  the  charge  requested  and  given  is  er- 
roneous, such  error  can  not  be  taken  advantage  of  by  the  party  whose 
counsel  made  the  request."  If  this  case  then  had  been  tried  before  a 
jury,  and  plaintiff  in  error  had  requested  a  charge  to  the  jury  to  find 
the  values  as  of  the  date  of  Harcourt's  death,  and  the  court  had  given  it, 
he  could  not  under  the  rule  in  the  Sein  case  be  heard  to  assign  it  as  error. 
Is  the  rule  any  the  less  correct  when  the  ease  is  tried  before  the  court, 
and  the  party  has  procured  from  the  court  a  ruling  which  lie  afterwards 
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concludes  operated  to  his  injury?  Courts  do  not  make  or  develop  cases. 
They  try  them  upon  the  pleadings  and  the  evidence  offered  by  the  par- 
ties. Counsel  are  supposed  to  know  their  case;  and  when  they  inter- 
l)Ose  an  objection  to  either  the  pleadings  or  evidence,  they  are  presumed 
to  know  the  effect  the  sustaining  their  objection  will  have  upon  the  case. 
Therefore  they  must  abide  by  the  consequences  which  flow  from  the  rul- 
ing they  have  procured  from  the  court.  Any  other  rule  would  make  a 
farce  of  a  judicial  trial. 

Defendant  in  error  excepted  to  that  part  of  the  judgment  making  it 
bear  interest  only  from  May  28,  1895,  and  the  court's  conclusion  is  not 
supported  by  the  evidence.  It  will  be  seen  from  the  record  that  the  pur- 
ported sale  of  May  28,  1895,  to  Welsh,  was  not  in  fact  a  sale  of  the 
property,  but  only  a  sale  of  an  interest  in  it,  or  rather  a  transfer  of  the 
property  to  another  partnership  of  which  plaintiff  in  error  was  or  be- 
came a  member.  That  such  attempted  transfer  was  an  abuse  of  his  trust 
is  well  settled  by  all  the  authorities.  "The  surviving  partners,"  says 
Parsons  (Partnership,  third  edition,  442),  "are  held  strictly  as  trustees, 
and  their  conduct,  in  discharging  their  trust,  is  carefully  looked  after 
by  courts  of  equity.  Thus  like  other  trustees  they  can  not  sell  the  prop- 
erty of  the  firm  and  buy  it  themselves;  nor  as  the  converse  of  this,  can 
they  buy  from  themselves  property  of  the  firm.  Their  trust  being  to 
wind  up  the  concern,  their  powers  are  conmiensurate  with  the  trust." 
And  in  Lindley  on  Partnership,  page  592,  the  rule  is  thus  stated :  "In 
the  absence  of  an  express  agreement  to  that  effect,  the  surviving  part- 
ners have  no  right  to  take  the  share  of  the  deceased  partner  at  a  valua- 
tion; nor  to  have  it  ascertained  in  any  other  manner  than  by  a  conver- 
sion of  the  partnership  assets  into  money."  Thus  it  will  be  seen  that, 
instead  of  the  transaction  of  May  28,  1895,  being  a  sale,  it  was  in  legal 
effect  a  conversion  of  the  property  by  plaintiff  in  error. 

In  conclusion,  we  respectfully  submit  that  the  trial  court  and  Court  of 
Civil  Appeals  were  correct  in  rendering  judgment  upon  the  basis  of  the 
values  at  the  time  of  Harcourt's  death;  (1)  because  plaintiff  in  error 
refused  to  account,  repudiated  his  trust,  and  converted  the  partnership 
property,  together  with  its  revenues,  to  his  own  use,  and  did  not  offer  to 
bring  it  into  the  accounting  or  do  equity ;  (2)  because  the  action  of  the 
trial  court  in  finding  the  values  as  of  that  date  was  procured  by  plain- 
tiff in  error;  and  (3)  because  the  auditor's  report  found  values  only  as  of 
that  date,  and  there  was  no  evidence  of  values  at  any  other  time. 

GAINES,  Chief  Justice. — The  plaintiff  in  error  and  one  John  J. 
Harcourt  were  partners  in  the  business  of  sheep  husbandry  under  the 
firm  name  of  Gresham  &  Harcourt.  On  October  1,  1893,  Harcourt  died, 
and  the  plaintiff  in  error  assumed  control  of  the  property  and  business 
as  surviving  partner.  On  November  12,  1896,  the  defendant  in  error, 
as  the  administratrix  of  the  estate  of  the  deceased  partner,  filed  this  suit 
against  plaintiff  in  error  for  an  accounting  and  settlement  of  the  part- 
nership business.    . 
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The  ca^e  was  tried  upon  an  amended  petition,  which  contained,  in  the 
first  place,  allegations  as  to  the  death  of  Hareourt  and  the  appointment 
of  the  plaintiff  as  administratrix  of  his  estate;  the  formation  of  the 
partnership, — ^the  articles  being  set  out  in  haec  verba;  and  also  as  to 
the  nature  and  value  of. the  partnership  property  existing  at  the  time 
of  his  death.  The  amended  petition  then  proceeds:  "Plaintiff  further 
avers,  that,  at  the  death  of  said  Hareourt  and  dissolution'  of  said  part- 
nership, said  partnership  had  on  hand,  in  addition  to  the  property  above 
mentioned,  the  sum  of  $1775  in  money,  all  of  which  said  property  afore- 
said, including  said  money,  passed  to  and  vested  in  said  defendant  as  sur- 
viving partner  in  trust  for  the  payment  of  any  debts  against  said  part- 
nership and  distribution  between  said  Gresham  and  the  legal  represen- 
tatives of  said  Jno.  J.  Hareourt,  deceased.  Plaintiff  avers  that  at  the 
time  of  the  dissolution  of  said  partnership  by  the  death  of  said  Jno. 
J.  Hareourt,  said  partnership  was  not  indebted  to  anyone,  but  that  all 
of  the  debts  thereof  had  been,  prior  thereto,  paid  off  and  discharged, 
and  she  avers  that  said  Hareourt  was  not  indebted  to  said  Gresham  in 
any  sum  whatsoever.  That  upon  the  dissolution  of  said  partnership  by 
the  death  of  said  Hareourt,  as  aforesaid,  his  legal  representatives  and 
heirs  were  entitled  to  a  partition  of  said  property  aforementioned,  but 
that  said  defendant,  doing  violence  to  his  trust  as  surviving  partner, 
failed  and  refused  to  account  to  the  legal  representatives  and  heirs  of 
said-  Hareourt  for  that  part  of  said  property,  and  she  avers  that  said  de- 
fendant, after  the  death  of  said  Hareourt,  continued  to  run  said  business 
on  his  own  account  until  about  May,  1895,  when,  plaintiff  is  informed, 
believes,  alleges,  and  charges  that  he,  in  violation  of  his  trust  as  sur- 
vinng  partner  and  in  disregard  of  the  legal  representatives  of  said  Har- 
eourt, contracted  another  and  distinct  partnership  with  one  James 
Welsh  for  the  management,  conduct,  and  carrying  on  the  said  ranch 
business  with  said  property  aforesaid  and  excluded  plaintiff  from  any 
participation  therein,  and  although  she  often  demanded  of  said  defend- 
ant a  final  accoimting  and  distribution  of  said  property,  he  failed  and 
refused  and  still  fails  and  refuses  to  make  any."  After  averring  certain 
credits  to  which  her  intestate  was  entitled  and  certain  debits  with  which 
he  was  chargeable,  the  petition  again  proceeds  as  follows:  ^Tlaintiff 
avers  that  said  defendant  during  said  period  received  from  said  ranch  a 
large  quantity  of  the  wool  and  other  proceeds  thereof,  the  items  and 
amount  plaintiff  is  unable  to  state  because  the  account  thereof  was  kept 
by  said  defendant,  but  she  avers  that  the  amount  received  by  him  ex- 
ceeds the  sum  of  $8148.34.  That  the  said  sum  of  $8148.34  is  made  up  of 
various  items  and  in  various  amounts  advanced  by  defendant  during 
said  time,  but  the  defendant  has  the  accounts  thereof  and  plaintiff  is 
unable  to  give  an  itemized  statement  thereof  as  the  same  is  within  the 
knowledge  of  defendant,  and  to  be  shown  by  his  books. 

"Premises  considered,  plaintiff  prays  as  in  her  original  petition  and 
that  upon  a  trial  hereof  she  have  judgment  against  said  defendant  for  a 
full  and  complete  accounting  and  settlement  of  the  partnership  accounts 
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and  dealings  of  said  partnership  of  said  Gresham  &  Harcourt,  and  for 
judgment  against  said  defendant  for  any  amount  which  may  be  found 
due  and  owing  on  said  settlement  to  the  estate  of  said  John  J.  Harcourt, 
deceased,  for  a  partition  of  the  property  of  said  partnership,  for  the  ap- 
pointment of  commissioners  to  partition  same,  for  interest  and  costs 
of  suit,  and  should  it  appear  that  said  defendant  has  disposed  of  said 
property,  for  a  proper  judgment  against  defendant  requiring  him  to 
pay  over  any  sums  of  money  on  hand  or  in  bank,  and  for  such  other 
general  or  special  relief,  legal  or  equitable,  as  she  may,  under  the  law 
and  facts,  be  entitled  to." 

The  case  was  tried  by  the  court  without  a  jury  and  the  court  found  the 
following  conclusions  of  fact,  as  is  shown  by  the  recitals  in  the  judg- 
ment : 

'*0n  the  1st  day  of  October,  1893,  date  of  the  death  of  plaintiff's  in- 
testate, John  J.  Harcourt,  said  partnership  of  Gresham  &  Harcourt 
was  indebted  to  said  John  J.  Harcourt  in  the  sum  of  $2006.18,  and 
said  partnership  of  Gresham  &  Harcourt  was  indebted  to  said  Walter 
Gresham  in  the  sum  of  $4857.18,  leaving  a  balance  due  to  Walter 
Gresham  by  said  partnership  of  Gresham  &  Harcoiu't  of  $2851.00.  And 
the  court  further  finds  that  said  partnership,  on  the  first  day  of  Oc- 
tober, 1893,  the  date  of  the  death  of  John  J.  Harcourt,  had  on  hand  the 
following  property,  to  wit : 

"850  mutton  sheep  of  value  of  $1.50  each $1275.00 

"1150  ewes,  of  value  $1.00  each 1150.00 

"900  lambs,  of  value  $0.75  each 675.00 

"Ranch,  including  tanks,  troughs,  well,  windmill  and  fixtures, 

houses,  fences,  and  all  other  improvements  and  leasehold  of 

value  of   1400.00 

"25  bucks,  of  value  of 1 75.00 

"2  horses,  of  value  of 55.00 

"1  wagon,  of  value  of 15.00 

"1  buckboard,  of  value  of 30.00 

"1  set  harness,  of  value  of 10.00 

"Money  on  hand  and  afterwards  invested  in  sheep 427.00 

"Making  a  total  value  of $5212.00 

"That  deducting  therefrom  the  balance  due  by  said  firm  to  Walter 
Gresham,  to  wit,  $2851.00,  leaves  a  balance  of  $2361.00  on  hand  for 
distribution  between  plaintiff  and  defendant,  said  plaintiff  as  adminis- 
tratrix of  the  estate  of  John  .T.  Harcourt,  deceased,  being  entitled  to  re- 
ceive one-half  thereof,  to  wit,  the  sum  of  $1180.50,  and  it  appearing 
that  defendant  Gresham  used  due  diligence  to  effect  a  sale  and  wind 
up  the  business  of  said  partnershij),  and  that  May  28,  1895,  was  as  early 
as  such  sale  could  be  made,  and  on  said  day  said  Gresham,  with  the  con- 
sent of  plaintiff,  sold  an  undivided  one  half  of  all  said  property  to  James 
Welsh,  and  at  which  time  plaintiff  became  entitled  to  receive  her  interest 
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in  said  property  after  payment  of  debts,"  etc.  Thereupon  the  court 
gave  judgment  for  the  plaintiff  for  the  sum  of  $1180.50,  thereby  charg- 
ing the  defendant  with  the  value  of  the  partnership  property  at  the  time 
of  the  dissolution  of  the  firm,  although  it  had  been  found  as  a  fact  that 
the  property  had  been  properly  administered. 

This  action  of  the  court  is  assigned  as  error.  It  is  the  duty  of  a  sur- 
viving partner  to  take  possession  of  the  assets  of  the  partnership  and 
to  preserve  and  administer,  and,  so  far  as  may  be  necessary  to  pay  the 
partnership  debts,  to  dispose  of  the  same,  and  otherwise  settle  the  part- 
nership business.  If  he  exercise  reasonable  diligence  in  the  care,  man- 
agement, and  disposition  of  the  estate,  and,  if  during  the  process  of 
administering  it  the  property  depreciate  in  value,  he  is  not  responsible 
for  the  loss.  It  seems  to  us,  therefore,  that  the  court  acted  upon  an  er- 
roneous theory  in  stating  the  account  of  the  defendant  as  surviving 
partner ;  and  that  for  the  error,  the  judgment  must  be  reversed,  unless 
he  has  estopped  himself  from  taking  advantage  of  the  ruling.  To  ob- 
viate the  effect  of  the  court's  ruling,  the  plaintiff  (the  defendant  in 
error)  invokes  the  principle  of  "invited  error."  The  principle  is,  that  if, 
during  the  progress  of  a  cause,  any  party  thereto  request  or  move  the 
court  to  make  an  erroneous  ruling  and  the  court  rule  in  accordance 
with  such  request  or  motion,  he  can  not  take  advantage  of  the  error 
upon  appeal.  For  example,  if  a  special  instruction  be  requested  and  the 
court  give  the  instruction,  either  in  the  form  requested  or  in  substance, 
the  giving  of  the  charge  can  not  be  successfully  urged  as  error.  But,  in 
our  opinion,  the  rule  does  not  apply  in  this  case.  Here  the  evidence  dis- 
closed that  some  two  years  after  the  death  of  Harcourt,  the  defendant 
sold  a  half  interest  in  the  property  to  one  Welsh,  and  the  plaintiff  sought 
to  introduce  testimony  as  to  the  value  of  the  property  at  that  time, — 
apparently  with  a  view  of  charging  the  defendant  with  such  value.  To 
this  the  defendant  objected  and  the  evidence  was  excluded.  The  objec- 
tion was  upon  the  ground,  as  shown  by  the  bill  of  exceptions,  that  "the 
value  of  the  property  could  only  be  shown  as  of  date  of  Harcourt's 
death,  October  1,  1893,  at  which  time  the  balance  should  be  struck,  and 
that  the  value  of  said  property  at  any  other  time  was  immaterial." 
Xow,  while  the  petition  alleges  the  sale  to  Welsh  and  the  formation  of  a 
new  partnership  in  May,  1895,  it  does  not  seem  to  us  that  its  purpose 
was  to  allege  a  conversion,  so  as  to  charge  the  defendant  with  the  value 
of  the  property  at  that  date.  If  such  was  the  purpose,  the  value  at  that 
time  should  have  been  alleged,  which  was  not  done.  Besides  the  prayer 
is  simply  for  an  accounting  and  for  partition.  lender  such  allegations 
and  such  a  prayer,  the  defendant  should  have  been  charged  with  what 
he  had  received  and  credited  with  what  he  had  lawfully  paid  out  on  the 
partnership  business.  If  it  was  sought  to  charge  him  with  the  conver- 
sion of  the  property  of  the  estate  in  his  hands,  not  only  should  the  facts 
in  relation  thereto  and  the  value  have  l)een  averred,  hut  the  petition 
should  have  contained  a  specific  prayer  that  he  he  charged  with  the 
value  of  the  property  so  converted.     'J'his  we  think  lunessary  in  order 
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to  reasonably  apprise  the  defeudant  of  the  case  lie  is  called  upon  to 
meet.  We  are  therefor  of  opinion  that,  under  the  pleadings  and  evidence 
in  the  case,  the  value  of  the  property  at  the  time  of  the  sale  to  Welsh 
was  an  immaterial  matter  and  that  the  defendant  had  the  right  to  have 
it  excluded.  That  was  what  he  requested  should  be  done,  and  we  think 
he  should  not  now  be  precluded  from  urging  the  error  of  the  court  in 
stating  the  account,  upon  appeal,  merely  because  he  asserted  in  argument 
that  the  value  of  the  property,  at  the  date  of  Hareourt's  death,  should  be 
taken  as  the  basis  of  the  account.  The  testimony  was  properly  excluded, 
and  hence  we  do  not  see  how  the  plaintiff  was  prejudiced  or  wrongfully 
placed  in  a  worse  position  by  its  exclusion.  If  it  had  been  necessary  to 
the  establishment  of  the  plaintiff's  cause  of  action  that  she  should  prove 
the  value  of  the  property  at  the  time  of  the  death  of  Harcourt  or  at  the 
time  of  the  trade  to  Welsh,  then  the  rule  of  "invited  error*^  may  have 
applied;  but  that  is  not  the  case  as  we  understand  it.  We  conclude  that 
the  court  erred  as  complained  of  in  the  assignment  under  consideration; 
and  that  for  the  error,  the  judgment  must  be  reversed.  This  makes  it 
proper  for  us  to  pass  upon  some  other  assignments  of  error. 

To  the  action  of  the  plaintiff,  the  defendant  pleaded,  by  way  of  set-off 
or  counterclaim,  a  note  executed  to  him  by  John  J.  Harcourt,  of  which 
the  following-is  a  copy: 

"^$5440.40.  '*(Jalvp:stox,  Texas,  July  5,  1888. 

**()ne  year  after  date,  1  promise  to  pay  to  the  order  of  Walter  Gresham, 
at  his  office  in  the  ciiy  and  county  of  Galveston,  State  of  Texas,  the  sum 
of  fifty-four  hundred  and  forty  and  40-100  dollars  with  interest  thereon 
at  the  rate  of  ten  per  cent  per  annum  from  date  until  paid.  This  note 
is  to  be  credited  with  one-half  of  the  net  proceeds  of  wool  now  in  hands 
of  W.  L.  Moody  &  Co.,  owned  by  said  Gresham  and  myself,  and  this  note 
is  secured  by  my  half  interest  in  the  sheep  in  the  ranch  in  Runnels 
County,  Texas,  in  accordance  with  the  terms  of  the  contract  between 
said  Gresham  and  myself  that  was  executed  the  first  day  of  June,  1883, 
and  is  in  settlement  of  all  indebtedness  to  date. 

(Signed)        "Johx  Jay  Harcourt." 

The  note  was  entitled  to  certain  credits,  but  it  was  claimed  that  there 
was  a  balance  unpaid  of  more  than  $1000.  The  plea  was  excepted  to 
upon  the  ground  that  the  debt  was  barred  by  the  statute  of  limitations 
and  the  exception  was  sustained.  More  than  a  year  elapsed  after  the 
death  of  Harcourt  before  letters  of  administration  upon  his  estate  were 
issued.  Hence  for  one  year  the  statute  of  limitations  did  not  run,  but 
the  note  had  been  due  more  than  five  years  when  the  plea  was  filed. 
It  is  insisted,  however,  on  behalf  of  the  plaintiff  in  error,  that  he  could 
not  enforce  his  lien  upon  the  sheep  during  the  existence  of  the  part- 
nership and  that  therefore  the  statute  did  not  begin  to  run  until  the 
partnership  business  was  settled.  We  can  not,  however,  accede  to  this 
proposition.    Conceding,  for  the  sake  of  argument,  that  an  action  to  en- 
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force  the  lien  when  the  note  fell  due  could  not  have  been  maintained,  it 
does  not  follow  that  suit  could  not  have  been  brought  upon  the  note  and 
judgment  obtained  thereon.     The  note,  in  our  opinion,  was  clearly 
barred  when  the  plea  of  counterclaim  was  filed.     But  the  statute  of 
limitations  did  not  extinguish  the  debt.    Goldfrank  v.  Young,  64  Texas, 
432.    The  question  therefore  suggests  itself,  whether,  when  the  proceeds 
of  the  property  upon  which  plaintiff  in  error  had  a  lien,  came  lawfully 
into  his  possession,  he  did  not  have  the  right  to  apply  them  or  so  much 
thereof  as  was  necessary  to  the  payment  of  his  debt.    If  Harcourt  had 
continued  to  live,  and  if,  by  agreement,  the  duty  had  been  devolved 
upon  the  plaintiff  in  error  to  wind  up  the  partnership  business,  and  if, 
after  settlement,  a  fund,  the  proceeds  of  the  property  upon  which  he  had 
a  lien,  had  been  left  in  his  hands,  we  should  be  loth  to  hold  that  he  could 
not  appropriate  so  much  thereof  as  belonged  to  Harcourt  to  the  pay- 
ment of  the  balance  due  on  the  note,  although  no  action  could  be 
brought  for  the  debt  by  reason  of  the  bar  of  the  statute.    But  the  case 
before  us  is  materially  different.    Here  the  plaintiff  in  error  became  in- 
trusted with  the  partnership  assets,  not  by  direct  agreement  of  the  par- 
ties, but  by  the  act  of  Providence  and  the  operation  of  law.     Hence, 
in  no  sense  could  the  possession  be  considered  in  the  nature  of  the  pos- 
session of  a  pledgee.    Again  he  is  seeking  to  assert  his  lien  against  an  es- 
tate of  a  deceased  person  which  is  in  process  of  administration  in  the 
county  court.    Under  our  probate  laws,  liens  of  the  character  in  question 
are  made  subordinate  to  funeral  expenses  and  expenses  of  last  sickness, 
expenses  of  administration,  and  allowances  for  the  widow  and  children, 
if  any ;  and  it  is  peculiarly  within  the  jurisdiction  of  the  county  court  to 
classify  these  claims  and  determine  the  order  of  payment.     It  can  not 
be  done  in  a  collateral  proceeding  of  this  character.    There  is  no  aver- 
ment in  the  plea  that  the  interest  of  the  deceased  in  the  fund  will  not 
be  necessary  to  the  payment  of  prior  claims.    On  the  contrary,  it  is  al- 
leged that  Harcourt  owned  no  other  property  except  his  interest  in  the 
partnership  assets,  and  that  that  interest  did  not  exceed  in  value  the  sum 
of  $3000.     We  think  the  exception  to  the  plea  of  counterclaim  was 
properly  sustained. 

We  are  of  opinion  that  the  court  did  not  err  in  holding  that  the 
plaintiff  in  error  could  not  prosecute  in  this  suit  a  cross-action  against 
Mrs.  Harcourt  in  her  individual  capacity.  It  is  a  general,  if  not  a 
universal,  rule,  that  only  such  counterclaims  can  be  urged  to  an  action 
which  exist  against  the  plaintiff  in  the  same  capacity  in  which  he  sues. 
If  he  sue  as  trustee,  the  claim  must  be  against  him  as  trustee ;  if  in  his 
individual  capacity,  a  claim  against  him  as  trustee  can  not  be  sot  up 
either  by  way  of  set-off  or  of  recoupment.  We  see  nothing  in  the  case 
made  by  defendant  in  error  to  take  it  out  of  the  general  rule.  Clearly, 
if  another  person  had  administered  upon  the  estate  of  the  docoased 
and  had  brought  the  suit,  Mrs.  Harcourt,  by  reason  of  her  individual 
transactions  with  plaintiff,  could  not  have  been  drawn  into  it ;  and  we  do 


Digitized  by 


Google 


160  93  Texas  Reports.  [December, 

not  see  that  the  fact  that  she  became  the  administratrix,  and,  as  such, 
is  plaintiff  in  the  action,  should  make  a  difference. 

In  a  cross-assignment  of  error,  the  appellee  in  the  Court  of  Civil  Ap- 
peals (the  defendant  in  error  in  this  court),  complained  that  the  trial 
court  erred  in  not  charging  plaintiff  in  error  with  the  sum  of  $1775, 
money  on  hand  at  the  time  of  Harcourt's  death.  The  Court  of  Cinl 
Appeals  sustained  the  contention  and  enlarged  the  recovery  accordingly. 
This  ruling  of  the  Court  of  Civil  Appeals  is  assigned  as  error  in  this 
court.  It  seems  that  this  money  came  to  the  hands  of  Mrs.  Harcourt 
after  her  husband's  death.  She  claimed  it  was  received  by  her  as  agent 
of  plaintiff  in  error,  but  he  denies  that  she  was  his  agent.  The  defend- 
ant in  error  testified  that  she  expended  the  money  for  the  benefit  of  the 
partnership  estate  under  the  directions  of  the  plaintiff  in  error.  Upon 
a  proper  statement  of  the  account,  Gresham  should  have  been  charged 
with  the  amount  and  credited  with  so  much  of  it  as  was  expended  for 
the  benefit  of  the  estate. 

The  articles  of  partnership  provide  that  Gresham  is  to  advance  the 
money  necessary  to  carry  on  the  business  and  that  he  was  to  receive  10 
per  cent  interest  upon  the  advancement.  No  reason  is  seen  why,  upon  a 
proper  settlement  of  the  account,  he  should  not  be  credited  with  the  in- 
terest upon  his  advancements. 

The  judgment  of  the  Court  of  Civil  Appeals  and  that  of  the  District 
Court  are  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Peter  J.  Pierson  v.  Sanger  Brothers. 

No.  835.    Decided  December  4,  1899. 

1.  Deed — Description  of  Land — ^Extrinsic  Evidence. 

It  is  the  duty  of  the  court  to  give  effect  to  the  intention  of  the  parties  to  a  deed, 
if  that  intention  can  be  legally  ascertained;  thus,  a  description  of  land  conveyed, 
not  in  itself  sufficient,  may  be  supported  by  evidence  of  connected  extrinsic  facts 
making  certain  what  was  intended.     (Pp.  164,  165.) 

2.  Same— Part  of  Larger  Tract. 

A  deed  conveying  a  certain  number  of  acres  belonging  to  the  grantor  (undescribed) 
out  of  a  named  survey  (of  larger  quantity)  may  be  made  certain  in  its  description 
by  showing  deeds  conveying  the  original  survey  to  such  grantor,  and  deeds  from  him 
to  other  persons  for  parcels  thereof,  leaving  title  in  him  to  a  part  of  the  survey 
amounting  to  the  number  of  acres  which  he  conveys  by  the  deed  in  question.  (P.  164.) 

3.  Deed — Partnership— Individual  Property. 

A  deed  of  trust  by  P.  &  Co.  of  their  property  for  the  benefit  of  their  creditors, 
and  conveying  "also  the  separate  property  of  P.  as  follows  *  *  *,"  sufficiently 
designates  the  tract  described  as  being  the  individual  property  of  P.  as  distin- 
gui«*hed  from  that  of  the  partnership.     (P.  164.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Second  District,  in  an 
appeal  from  Bosque  County. 
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The  suit  was  brought  by  Sanger  Brothers  against  Pierson  and  others. 
Plaintiffs  had  judgment  in  the  trial  court,  which  was  affirmed  on  ap- 
peal.   Pierson  then  obtained  writ  of  error. 

.4.  C,  Prendergast  and  OUlett  &  Haley  for  plaintiff  in  error. — The  de- 
scription of  said  three  tracts  of  land  in  controversy  given  in  said  first 
trust  deed  describes  them  with  sufficient  certainty  to  identify  them, 
and  said  trust  deed  is  not  void  but  thereby  and  by  the  sale  thereunder  by 
the  trustee  to  said  Eotan  Grocery  Company,  and  by  it  to  Peter  J.  Pier- 
son, he  has  the  title  thereto,  and  Sanger  Brothers  can  not  foreclose 
their  pretended  lien.  Cartwright  v.  Trueblood,  90  Texas,  535;  Curdy 
v.  Stafford,  88  Texas,  120;  Hermann  v.  Likens,  90  Texas,  448;  Giddings 
V.  Day,  84  Texas,  605;  Arambula  v.  Sullivan,  80  Texas,  615;  McManus 
V.  Orkney,  91  Texas,  27;  Hinzie  v.  Eobinson,  50  S.  W.  Rep.,  638;  Hughes 
V.  Sandal,  25  Texas,  162;  Douthit  v.  Robinson,  55  Texas,  69;  Bangston 
V.  Pickins,  46  Texas,  99;  Flannagan  v.  Boggess,  46  Texas,  330;  Wilson 
V.  Smith,  50  Texas,  365;  Huffman  v.  Eastham,  47  S.  W.  Rep.,  35; 
Bohrer  v.  Chambers,  49  S.  W.  Rep.,  410;  Bishop  on  Contracts,  sec.  360; 
Jones  on  Mort.,  see.  65. 

We  also  make  the  following  propositions:  (1)  The  language  of  a  deed 
is  the  language  of  the  grantor,  and  if  there  be  a  doubt  as  to  its  construc- 
tion it  should  be  resolved  against  him.  Curdy  v.  Stafford,  88  Texas, 
123.  (2)  If  an  instrument  admit  of  two  constructions,  one  of  which 
would  make  it  valid,  and  the  other  of  which  would  make  it  void,  the  for- 
mer must  prevail.  Curdy  v.  Stafford,  88  Texas,  123.  (3)  If  the  lan- 
guage can  not  be  harmonized,  from  which  an  ambiguity  arises  in  the 
deed,  so  that  it  is  susceptible  of  two  constructions,  that  interpretation 
will  be  adopted  which  is  most  favorable  to  the  grantee.  Cartwright  v. 
Trueblood,  90  Texas,  538.  (4)  If  there  be  that  in  the  description  of 
the  property  conveyed  which  is  false,  without  which  the  description 
would  be  sufficient  to  identify  the  subject  matter  of  the  deed,  the  false 
part  of  the  description  will  be  rejected  and  effect  given  to  that  which 
remains.  Cartwright  v.  Trueblood,  90  Texas,  538;  Giddings  v.  Day,  84 
Texas,  609;  Arambula  v.  Sullivan,  80  Texas,  619;  McManus  v.  Orkney, 
91  Texas,  27.  (5)  It  is  not  permissible  to  give  controlling  effect  to  that 
which  creates  an  ambiguity  and  destroys  the  certainty  which  is  expressed 
by  other  language,  and  thus  overthrow  the  clear  and  explicit  intention 
of  the  parties.  Cartwright  v.  Trueblood,  90  Texas,  539;  Giddings  v. 
Day,  84  Texas,  609.  (6)  An  instrument  which  purports  to  convey  that 
part  of  a  certain  tract  which  is  owned  and  claimed  by  the  grantor,  is 
not  void  upon  its  face,  for  it  may  be  shown  by  extrinsic  evidence  what 
particular  part  the  grantor  so  owned  and  claimed.  So  a  description 
of  the  thing  conveyed,  as  the  interest  had  and  claimed  by  the  grantor 
in  a  part  of  certain  land,  is  capable  of  being  made  certain,  because  it 
points  out  the  part  conveyed  as  the  part  in  which  the  interest  is  owned 
and  claimed.  Curdy  v.  Stafford,  88  Texas,  123;  Hermann  v.  Likens, 
Vol.  LXXXXIII.  Supreme- 11 
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90  Texas,  452.  (7)  It  is  well  established  that  a  voluntary  conveyance 
of  a  certain  number  of  acres  of  a  larger  survey  entitles  the  grantee  to 
an  undivided  interest  therein  to  that  extent,  but  if  the  grantor  only 
owned  the  number  of  acres  which  he  undertook  to  convey,  the  deed 
would  co^vey  what  he  owned,  and  it  would  be  proper  to  allege  and  prove 
the  facts,  giving  full  description  of  the  tract  owned.  Hinzie  v.  Robinson, 
50  S.  W.  Rep.,  638. 

S,  H.  Lumpkin  and  Boynton  &  Boynton,  for  defendants  in  error. — A 
deed  to  be  valid  must  describe  the  land  by  its  terms  or  give  data  from 
which  the  description  may  be  found  and  made  certain,  and  where  there 
are  no  such  data  and  a  patent  ambiguity  appears  on  the  face  of  the  in- 
strument, parol  evidence  is  not  admissible  to  show  what  land  was  in- 
tended to  be  conveyed.  Coker  v.  Roberts,  71  Texas,  597;  Taffinder  v. 
Merrell,  45  S.  W.  Rep.,  477;  Curdy  v.  Stafford,  27  S.  W.  Rep.,  823. 

Third  parties  dealing  with  reference  to  lands  have  a  right  to  rely  on 
a  deed  as  they  find  it,  and  can  not  be  bound  by  the  intent  of  the  grantor 
not  appearing  from  the  terms  of  the  instrument.  Coker  v.  Roberts,  71 
Texas,  597;  Clark  v.  Gregory,  27  S.  W.  Rep.,  56;  White  v.  Kingsbury, 
14  S.  W.  Rep.,  201. 

A  description  in  a  deed  which  is  for  a  certain  number  of  acres  shown 
to  be  less  than  the  whole  tract,  and  giving  no  other  and  assisting  de- 
scription and  no  data  from  which  the  land  intended  to  be  conveyed  can 
be  made  certain,  presents  a  patent  ambiguity  and  the  instrument  is 
void.  Norris  v.  Hunt,  51  Texas,  609;  Knowles  v.  Torbitt,  53  Texas, 
557;  Flanagan  v.  Boggess,  46  Texas,  330;  Coker  v.  Roberts,  71  Texas, 
597;  Lumber  Co.  v.  Hancock,  70  Texas,  312;  Slack  v.  Dawes,  22  S.  W. 
Rep.,  1053;  Munnink  v.  Jung,  22  S.  W.  Rep.,  293;  Gallagher  v.  Rahm, 
31  S.  W.  Rep.,  327. 

A  review  of  the  cases  seems  to  establish  (1)  that  parol  evidence  is  ad- 
missible to  identify  matters  referred  to  in  the  deed  that  need  explana- 
tion, and  to  apply  the  same  to  the  ground  or  to  show  relation  to  each 
other;  (2)  that  a  deed  which  by  its  terms  conveys  the  interest  and  right 
of  the  grantor  in  a  survey  or  whole  tract  is  good,  even  though  the  gran- 
tor may  own  in  severalty  only  a  portion  of  the  tract  described;  (3)  that  a 
deed  appearing  on  its  face  to  convey  an  undefined  part  in  severalty  of  a 
larger  tract  is  insufficient  and  by  itself  presents  a  patent  ambiguity, 
and  the  deed  can  not  be  aided  by  parol,  but  is  void;  (4)  that  such  a  deed 
as  last  referred  to  can  only  be  aided  by  data  referred  to  in  the  deed, 
and  if  with  the  aid  of  this  data  the  portion  is  not  defined  the  deed  is 
void. 

BROWN,  Associate  Justice. — Sanger  Brothers  brought  suit  in  the 
District  Court  of  Bosque  County  against  the  firm  of  Pierson,  Peterson 
&  Co.,  upon  a  debt,  and  sued  out  a  writ  of  attachment,  which  was  levied 
upon  original  surveys  of  land  in  that  county  in  the  names,  respectively, 
of  William  Winkler,  640  acres,  W.  B.  Morris,  480  acres,  Thomas  Toby, 
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640  acres,  as  the  property  of  P.  Pierson.  Pierson  died  and  administra- 
tion was  had  upon  his  estate,  after  which  judgment  was  entered  against 
the  firm  and  against  the  administrator,  foreclosing  the  lien  of  the  at- 
tachment upon  the  entire  Winkler,  Morris,  and  Toby  tracts. 

This  suit  was  filed  by  Sanger  Brothers  against  Peter  J.  Pierson  and 
others  to  enforce  the  lien  of  their  judgment  upon  the  land  in  con- 
troversy. 

Peter  J.  Pierson  answered  substantially , as  follows:  P.  Pierson,  the 
father  of  plaintiff  in  error,  was  a  member  of  the  firm  of  Pierson,  Peter- 
son &  Co.,  merchants,  doing  business  in  Bosque  County.  On  the  17th 
day  of  December,  1894,  the  firm  made  a  deed  of  trust,  conveying  to 
Frank  Kell,  as  trustee,  for  the  benefit  of  certain  creditors,  the  property 
of  the  partnership,  and  contained  this  language:  "Also  the  separate 
property  of  P.  Pierson,  as  follows:  One  hundred  acres  of  land  out  of 
the  William  Winkler  survey,  on  the  waters  of  Neil's  Creek;  four  hun- 
dred and  twenty  acres  out  of  the  W.  B.  Morris  survey,  situated  ad- 
joining the  above  one  hundred  acres;  *  *  *  one  hundred  and  sixty 
acres  out  of  the  Thomas  Toby  survey.  *  *  *  All  of  said  property 
is  situated  in  Bosque  County  and  particularly  described  in  deeds  to 
me,  of  record  on  the  deed  records  of  the  said  county,  and  which  are 
made  a  part  hereof."  The  deed  records  of  Bosque  County  showed 
that  P.  Pierson  had  owned  each  of  the  surveys  named,  and  had  con- 
veyed to  other  persons  all  of  the  land  contained  in  each,  except  420 
acres  in  the  W.  B.  Morris  survey,  160  acres  of  the  Thomas  Toby  sur- 
vey, and  100  acres  in  the  William  Winkler  survey,  which  tracts  he 
owned  at  the  time  the  deed  of  trust  was  made. 

Huey  &  Phillip,  creditors  of  Pierson,  Peterson  &  Co.,  obtained  judg- 
ment against  the  firm  and  levied  upon  P.  Pierson's  interest  in  all  of 
the  named  surveys,  and  in  his  lifetime  caused  the  land  to  be  sold  under 
execution,  and  bought  the  lands  in,  after  which  they  conveyed  them 
to  the  Rotan  Grocery  Co.  P.  Pierson  died  after  the  sale,  and  sub- 
sequently the  trustee  sold  the  lands  under  the  deed  of  trust,  which 
were  bought  in  by  Rotan  Grocery  Co.,  of  Waco,  under  whom  Peter  J. 
Pierson  claims  title. 

Plaintiffs  excepted  to  the  answer  upon  the  ground  that  the  descrip- 
tion of  the  lands  in  the  deed  of  trust  was  not  sufficient  to  convey  them 
to  the  trustee.  The  trial  court  sustained  the  exception.  The  case  was 
tried  before  the  court  without  a  jury  and  judgment  rendered  in  favor 
of  the  plaintiffs,  which  was  affirmed  by  the  Court  of  Civil  Appeals. 

The  correctness  of  this  judgment  depends  upon  the  construction 
of  the  deed  of  trust  as  to  the  sufficiency  of  the  description  given  to  con- 
vey the  land  to  the  trustee.  It  is  the  duty  of  the  court  to  so  construe 
the  deed  of  trust  as  to  give  effect  to  the  intention  of  the  parties,  if  that 
intention  can  be  legally  ascertained.  Faulk  v.  Dashiell,  62  Texas,  646. 
The  language  of  the  deed  of  trust  under  which  the  plaintiff  in  error 
claims  title  is  not  of  such  a  character  that  the  court  can  say  that  the 
description  of  the  land  can  not  be  made  certain  by  extrinsic  evidence, 
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and,  taken  in  connection  with  the  facts  alleged  in  the  defendant's 
answer,  showed  a  good  defense  to  the  plaintiff's  claim  of  a  lien  upon 
the  land.  Wilson  v.  Smith,  50  Texas,  365;  Smith  v.  Westall,  76  Texas, 
509;  Hermann  v.  Likens,  90  Texas,  448. 

The  word  "separate"  used  in  the  deed  of  trust  designated  the  prop- 
erty thereafter  described  as  the  individual  property  of  Peter  Pierson 
in  contradistinction  to  the  partnership  property  which  had  been  pre- 
viously conveyed  by  that  instrument.  The  language,  "All  of  said  prop- 
erty is  srtuated  in  Bosque  County  and  particularly  described  in  deeds 
to  me  of  record  on  the  deed  records  of  the  said  county  and  which  are 
made  a  part  hereof,"  had  reference  to  and  described  the  original  sur- 
veys out  of  which  the  smaller  tracts  conveyed  were  taken.  It  does  not 
appear  upon  the  face  of  the  paper  that  Pierson  owned  a  greater  quan- 
tity of  land  in  either  of  the  original  surveys  than  that  conveyed,  but 
the  facts  alleged  in  the  answer  showed  that  before  that  time  he  had 
owned  each  of  the  original  surveys  and  had  conveyed  all  of  the  land 
in  each  except  the  quantity  specified  in  and  conveyed  by  the  deed  of 
trust.  It  was  competent  for  the  defendant  to  prove  these  facts  upon 
the  trial  and  thereby  to  give  effect  to  the  instrument. 

In  the  case  of  Wilson  v.  Smith,  cited  above,  James  Bankston  owned 
a  survey  of  1280  acres,  and,  at  various  times,  conveyed  to  different 
people  portions  of  that  survey  until  his  possession  was  reduced  to  360 
acres.  Upon  the  360  acres  he  had  a  homestead,  which  was  not  desig- 
nated. A  judgment  was  rendered  against  him  and  execution  levied 
upon  the  excess  of  his  homestead,  in  which  the  land  levied  upon  was 
described  as  "one  hundred  and  sixty  acres  of  land,  being  a  part  of  the 
homestead  tract  of  James  Bankston,  exclusive  of  two  hundred  acres, 
exempt  by  law."  It  was  proved  in  that  case  that  Bankston  had  owned 
all  of  the  survey  and  had  conveyed  it  to  other  parties,  as  above  stated. 
It  was  objected  that  the  deed  was  void  upon  its  face  for  want  of  a 
proper  description  of  the  land  levied  upon.  This  court  said:  "Ap- 
parently the  court  held  the  defendant's  title  insufficient  because  of 
uncertainty  of  description  of  the  land  sold  in  the  sheriff's  deed  and  in 
the  levy.  If  so,  we  are  of  opinion  that  the  court  erred.  Certainly 
the  deed  can  not  be  pronounced  void  upon  mere  inspection,  for  it  can 
not  be  said  that  it  appears  from  the  face  of  the  deed  that  the  land  can 
not  be  identified  by  the  aid  of  extrinsic  evidence." 

In  Hermann  v.  Likens,  supra,  the  land  was  described  in  the  deed  as 
"one-half  interest  in  and  to  89,3  acres  of  the  P.  W.  Rose  survey  in 
Harris  County."  This  court  held  that  the  deed  was  not  void,  but  ex- 
trinsic evidence  was  admissible  to  identify  the  land  conveyed. 

The  allegations  of  the  defendant's  answer  show  clearly  that  the  land 
conveyed  by  the  first  deed  of  trust  can  be.  identified  by  extrinsic  evi- 
dence; that  is,  by  deeds  of  conveyance  to  P.  Pierson  for  the  original 
surveys  and  deeds  from  him  to  other  persons  for  parcels  thereof,  leaving 
the  quantity  conveyed  in  each  of  the  original  surveys.  The  description 
is  sufficient.     The  District  Court  erred  in  sustaininor  the  demurrer  to 
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the  answer  of  the  defendant,  P.  J.  Pierson,  and  the  Court  of  Civil 
Appeals  erred  in  affirming  that  judgment.  It  is  therefore  ordered  that 
the  judgments  of  the  District  Court  and  Court  of  CivU  Appeals  be  re- 
versed and  the  cause  be  remanded. 

Reversed  and  remanded. 


Benjamin  R.  Thompson  et  al.  v.  ElIza  J.  Robinson  et  al. 

No.  837.    Decided  December  11,  1899. 

1.  Vendor  and  Vendee — Superior  Legal  Title — Foreclosure. 

A  sale  of  land  under  foreclosure  decree  in  a  suit  against  the  vendee  by  the  vendor 
who  had  retained  the  superior  legal  title,  passed  such  title,  as  well  as  the  right  to 
the  debt,  by  subrogation,  to  the  purchaser,  who  acquired  thereby  the  rights  of  the 
original  vendor  against  purchasers  from  the  vendee,  who  had  not  been  made  parties 
to  the  foreclosure  suit.    (P.  170.) 

2.  Same — Purchasers  Not  Hade  Parties^Bedemption. 

Foreclosure  of  the  vendor's  lien  did  not  affect  the  rights  of  prior  purchasers  from 
the  vendee,  not  made  parties  to  the  suit,  of  a  part  of  the  incumbered  land,  to  per- 
fect their  title  by  paying  their  equitable  proportion  of  the  debt  to  the  purchaser  at 
foreclosure  sale.    (P.  170.) 

8.    Same — Purchaser  in  Default — Sale  by  Superior  Owner. 

As  against  purchasers  from  the  vendee  who  were  in  default  in  payment  for  fifteen 
years,  though  not  parties  to  nor  affected  by  the  foreclosure,  the  owner  of  the  su- 
perior title  and  debt  could  disaffirm  the  contract  and  convey  the  land  to  another, 
unless  circumstances  made  it  inequitable  so  to  do.     (P.  170.) 

4.  Same — Default — ^Waiver  by  and  Notice  from  Vendor. 

A  vendor  who  has  waived  default  of  his  vendee  may  be  required  to  give  notice 
demanding  performance  before  abandoning  the  contract  and  retaking  the  land;  but 
see  this  case  for  circumstances  where  no  such  notice  was  necessary.    (Pp.  170,  171.) 

5.  Same — ^Waiver  of  Past  Defaults  Not  Prospective. 

Bringing  suit  to  foreclose  the  lien  was  a  waiver  of  the  superior  owner's  right  to 
terminate  the  contract  for  past  defaults;  but  it  did  not  relieve  purchasers,  not  par- 
ties to  the  foreclosure  proceedings,  and  remaining  in  default  for  fifteen  years  later, 
from  the  right  of  the  superior  owner  to  reclaim  the  land  and  sell  to  another.    (P.  171.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fourth  District,  in  an 
appeal  from  Bexar  County. 

Robinson  and  others  sued  Thompson  and  others  in  trespass  to  try 
title.  Defendants  had  judgment.  Plaintiffs  appealed  and  it  was  re- 
versed and  rendered.  Appellees,  defendants  below,  then  obtained  writ 
of  error. 

Ogden  &  Terrell  and  Denman,  Franklin,  Cobhs  d'  McGown,  for  plain- 
tiffs in  error. — As  the  undisputed  evidence  shows  a  continuous  default 
on  the  part  of  appellants  and  their  ancestors  since  185(),  in  the  pay- 
ment of  interest  due  under  the  contract  between  the  city  of  San  Antonio 
and  Schleicher,  and  that  only  one  of  the  parties  hereto  has  labored 
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under  disabilities  during  said  time,  and  that  this  party  ceased  to  labor 
under  such  disabilities  for  a  number  of  years  before  the  institution  of 
this  suit,  and  as  there  is  no  evidence  whatsoever  to  excuse  the  default 
of  either  appellants  or  their  ancestors,  and  none  to  excuse  their  delay 
in  asserting  their  right  to  pay  off  the  purchase  money,  and  as  the  un- 
disputed evidence  further  shows,  that,  since  the  foreclosure  sale  bv  the 
city,  the  property  in  controversy  has  changed  hands  several  times,  has 
largely  increased  in  value,  and  intervening  equities  have  grown  up, 
therefore  the  appellants  should  not,  at  this  late  date,  be  permitted  by 
a  court  of  chancery  to  assert  their  right  to  pay  off  the  original  in- 
debtedness to  the  city  and  specifically  enforce  the  contract  between  the 
city  and  said  Schleicher.  And  particularly  should  they  not  be  per- 
mitted to  do  this  when  they  do  not  offer  to  do  equity  in  the  case 
further  than  to  pay  the  purchase  money  paid  by  the  purchaser  at  said 
foreclosure  sale,  together  with  interest.  Under  the  facts  of  this  case 
it  must  be  held  that  appellants  and  their  ancestor  have  abandoned  the 
contract  between  the  city  of  San  Antonio  and  said  Schleicher,  and  a 
court  of  chancery  should  not  now,  at  their  instance,  specifically  enforce 
the  contract  so  abandoned  by  them. 

The  legal  title  to  the  land  remained  in  the  city  and  passed  to  the 
purchaser  at  the  foreclosure  sale:    Roosevelt  v.  Davis,  49  Texas,  472 
Baker  v.  Ramey,  27  Texas,  59;  Peters  v.  Clements,  46  Texas,  115 
Crafts  V.  Daugherty,  (59  Texas,  481;  Harris  v.  Catlin,  53  Texas,  8 
Jackson  v.  Palmer,  52  Texas,  434;  Masterson  v.  Cohen,  46  Texas,  520 
Hale  V.  Baker;  Dunlap  v.  Wright,  11  Texas,  597;  Keys  v.  Mason,  44 
Texas,  144;  Estes  v.  Browning,  11  Texas,  237;  Robertson  v.  Wood,  15 
Texas,  4;  Hamblen  v.  Folts,  70  Texas,  135;  Russell  v.  Kirkbride,  62 
Texas,  457;  Catlin  v.  Bennatt,  47  Texas,  170;  Rogers  v.  Blum,  56  Texas, 
6;  Stone  &  Co.  v.  Boon,  73  Texas,  555;  TJfTord  v.  Wells,  52  Texas,  617; 
Webster  v.  Mann,  52  Texas,  416. 

The  right  of  junior  purchaser  to  pay  off  a  vendors  lien  where  it  is 
expressly  reserved  in  deed,  after  a  foreclosure  to  which  he  is  not  a 
party,  is  not  absolute,  but  can  only  be  exercised  by  permission  of  the 
chancellor,  and  when  request  is  made  promptly,  and  there  are  no  in- 
tervening equities.  Stone  Land  and  Cattle  Co.  v.  Boon,  73  Texas,  555 ; 
Ufford  V.  Wells,  52  Texas,  619;  Robinson  v.  Black,  56  Texas,  215; 
Kennedy  v.  Embry,  72  Texas,  387;  Jackson  v.  Palmer,  52  Texas,  427; 
Thompson  v.  Westbrook,  56  Texas,  265;  Burgess  v.  Millican,  50  Texas, 
401;  Dunlap  v.  Wright,  11  Texas,  597;  Huffman  v.  Mulkey,  78  Texas, 
557;  Foster  v.  Powers,  64  Texas,  247;  Bradford  v.  Knowles,  86  Texas, 
509;  Pierce  v.  Moreman,  84  Texas,  597;  Maulding  v.  Coffin,  6  Texas 
Civ.  App.,  416;  Robinson  v.  Kampmann,  5  Texas  Civ.  x\pp.,  608;  Abra- 
ham V.  Ordway,  158  U.  S.,  417;  Connely  v.  Rue,  148  111.,  207;  Williams 
V.  Rhodes,  81^X11.,  571;  Foster  v.  Railway,  146  U.  S.,  88;  Parker  v. 
Dacres,  130  U.  S.,  43;  Richards  v.  Mackall,  124  F.  S.,  187;  Sullivan 
V.  Portland,  etc.,  R.  R.,  94  U.  S.,  811;  Godden  v.  Kimmell,  99  U.  S., 
201;  McKnight  v.  Taylor,  1  How.,  161;  Hayward  v.  Bank,  96  U.  S.,  611; 
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Oil  Co.  v.  Marbury,  91  U.  S.,  591;  Spiedel  v.  Henrici,  120  U.  S.,  387; 
Marsh  v.  Whitmore,  21  Wall.,  183;  Schlawig  v.  Fursiow,  59  Fed. 
Bep.,  853. 

The  contract  of  sale  between  the  city  and  Schleicher  was-  abandoned 
by  Roberson,  the  vendee  of  Schleicher,  and  his  heirs  can  not  demand 
performance  of  same.  Kennedy  v.  Embry,  72  Texas,  389,  citing  Dunlap 
V.  Wright,  11  Texas,  597;  Webster  v.  Mann,  52  Texas,  416;  Jackson  v. 
Palmer,  52  Texas,  434;  Ufford  v.  Wells,  52  Texas,  619;  Thompson  v. 
Westbrook,  56  Texas,  266. 

/.  A,  Buckler  and  Harris  &  Smithy  for  defendants  in  error. — Though 
a  subvendee,  his  heirs  and  representatives,  need  not  be  made  parties  to 
a  suit  to  foreclose  a  vendor^s  lien,  his  heirs  may  recover  the  land  from 
a  purchaser  at  the  foreclosure  sale,  who  has  notice  of  their  rights,  on 
refunding  the  price  paid  by  said  purchaser,  with  interest.  Pierce  v. 
Moreman,  84  Texas,  596;  Eobinson  v.  Kampmann,  24  S.  W.  Rep.,  529. 

Under  the  facts  of  this  case  the  plaintiffs  were  not  guilty  of  laches, 
and  are  entitled  to  the  relief  prayed  for.  Montgomery  v.  Noyse,  73 
Texas,  210. 

Tlie  plea  of  stale  demand  can  not  be  interposed  in  suits  of  trespass 
to  try  title,  even  where  plaintiff's  title  is  purely  equitable.  This  is  a 
suit  to  recover  land,  and  is  in  effect  a  suit  of  trespass  to  try  title.  Land 
Co.  V.  Hyland,  8  Texas  Civ.  App.,  616. 

Coverture  will  avoid  the  plea  of  stale  demand.  Hill  v.  Moore,  85 
Texas,  340. 

J.  D.  Robinson,  Jr.,  one  of  appellants  herein,  having  brought  this 
suit  about  four  years  after  his  majority,  is  not  guilty  of  laches.  Rob- 
inson V.  Kampmann,  24  S.  W.  Rep.pi29. 

Where  plaintiffs,  suing  for  land,  offer  to  do  equity  by  refunding  the 
price  paid  with  interest,  defendant  can  not  recover  taxes  paid  without 
showing  the  amount.    Robinson  v.  Kampmann,  24  S.  W.  Rep.,  529. 

BROWN",  Associate  Justice. — This  suit  was  instituted  by  Eliza  J. 
Robinson,  Joshua  D.  Robinson,  and  Jennie  P.  Whitney,  formerly  Jennie 
P.  Robinson,  joined  by  her  husband,  E.  Herbert  Whitney,  in  the  Dis- 
trict Court  of  Bexar  County,  against  Benjamin  R.  Thompson,  R.  A. 
Brantley,  E.  A.  Felder,  John  P.  Randolph,  T.  M.  Orr,  A.  B.  Coryell, 
Lawrence  Cole,  Thos.  TJpton,  H.  0.  Skinner,  and  G.  H.  Forcke,  to  re- 
cover lot  number  14,  in  range  3,  in  the  city  of  San  Antonio,  containing 
26  69-100  acres  of  land.  The  city  of  San  Antonio  was  subsequently 
made  a  party  to  the  suit.  The  original  suit  was  brought  in  the  form 
of  an  action  of  trespass  to  try  title,  but  subsequently,  in  1895,  what 
is  termed  a  supplemental  petition  was  filed  in  which  the  facts  were 
alleged  as  hereafter  shown  by  the  findings  of  the  court,  and  in  which 
the  plaintiffs  claim  the  right  to  pay  off  the  amount  bid  by  the  defend- 
ants at  the  sheriff's  sale,  and  also  offer  to  pay  any  balance  due  upon 
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the  original  contract  and  any  taxes  that  might  be  shown  to  have  been 
paid  by  the  defendants. 

The  defendants  pleaded  generally,  den3ring  the  right  of  the  plaintiffs, 
and  stale  demand  against  the  claim  asserted.  Some  of  the  defendants 
pleaded  over  against  their  warrantors  and  made  them  parties  to  the 
suit,  seeking  to  recover  against  them  upon  the  warranty  deeds,  in  case 
the  plaintiffs  should  recover  the  land  or  any  part  of  it.  The  case  was 
tried  in  the  District  Court  without  a  jury. 

The  city  of  San  Antonio  sold  and  conveyed  the  land  in  controversy 
to  Gustav  Schleicher  by  a  written  contract,  signed  by  both  parties, 
dated  the  6th  day  of  May,  1854.  The  conveyance  was  in  the  usual 
terms,  but  embraced  a  promise  by  Schleicher  to  pay  to  the  city  $526, 
the  balance  of  the  purchase  money  of  this  and  other  lands  conveyed 
in  the  same  instrument,  with  8  per  cent  interest  from  the  Ist  day  of 
February,  1854,  payable  semi-annually  on  the  1st  days  of  February 
and  August  of  each  year.  To  secure  the  payment  of  the  money,  a  ven- 
dor's lien  was  expressly  retained  and  the  contract  created  a  special 
mortgage  upon  the  land.  It  was  stipulated  that  Schleicher  might  pay 
off  any  part  or  the  whole  of  the  purchase  money  at  any  time  before 
the  expiration  of  fifty  years,  and,  if  he  should  fail  to  pay  any  install- 
ment of  interest  when  due,  the  whole  should  at  once  become  due,  and 
that  judgment  might  be  rendered  for  the  balance,  foreclosing  the  lien 
upon  the  land,  and  it  sold  to  pay  the  judgment.  The  contract  pro- 
vided that  whenever  the  debt  and  interest  should  be  paid,  the  vendor's 
lien  and  mortgage  would  be  released. 

On  the  15th  day  of  February,  1855,  Schleicher,  for  a  valuable  con- 
sideration, conveyed  the  land  in  controversy  to  M.  A.  Dooley  by  war- 
ranty deed,  excepting  from  the  warranty  the  contract  with  the  city  of 
San  Antonio.  The  deed  was  recorded  on  the  17th  day  of  February, 
1856,  in  the  deed  records  of  Bexar  County,  Texas. 

On  November  15,  1858,  Dooley  conveyed  the  land  to  Joshua  D.  Rob- 
inson by  deed,  which  was  duly  recorded  on  the  17th  day  of  November, 
1858,  in  the  records  of  Bexar  County.  Joshua  D.  and  Eliza  J.  Rob- 
inson were  married  in  1857. 

Joshua  D.  Robinson  died  in  San  Antonio,  Texas,  on  the  16th  day  of 
September,  1866,  leaving  Eliza  J.  Robinson,  his  surviving  widow,  and 
two  children,  Joshua  D.,  Jr.,  and  Jennie  P.  Robinson,  now  Whitney. 
Jennie  P.  was  born  July  25,  1865,  and  was  married  in  the  year  1881 
to  Edward  Herbert  Whitney.  Joshua  D.,  Jr.,  was  born  the  3d  day  of 
April,  1866.  Mrs.  Robinson,  with  her  two  children,  resided  in  Texas 
until  1870,  when  she  removed  with  them  to  the  State  of  Massachusetts, 
where  they  have  since  resided. 

In  the  year  1868  A.  0.  Cooley  was  appointed  administrator  of  the 
estate  of  Joshua  D.  Robinson,  deceased,  in  Bexar  County;  the  adminis- 
tration was  closed  in  the  year  1882.  The  property  in  controversy  was 
put  on  the  inventory  of  the  estate  and  appraised.  The  administrator 
did  not  pay  the  taxes  upon  this  land  and  no  dis])osition  was  made  of  it. 
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While  Cooley  was  administrator,  he  called  the  attention  of  the  city 
authorities  of  San  Antonio  to  the  claim  of  Robinson  to  the  property, 
but  was  unable  to  get  any  action  by  the  city  with  reference  thereto, 
"or  reply,  except  that  they  knew  of  no  claim  by  the  city  against  the 
said  Robinson  or  the  said  land  and  knew  nothing  of  Robinson's  title 
thereto." 

Default  in  payment  of  interest  on  Schleicher's  obligation  occurred 
in  the  year  1855  and  no  interest  was  paid  after  that  date.  In  the  year 
1870  the  city  of  San  Antonio  instituted  suit  in  the  District  Court  of 
Bexar  County  against  Schleicher  and  others,  whose  names  do  not  ap- 
pear, to  recover  the  balance  due  upon  the  contract  and  to  foreclose  the 
lien  upon  the  land  in  question  and  other  lands  named  in  the  judgment. 
Xeither  the  administrator  upon  the  estate  of  Robinson,  the  widow,  nor 
heirs  of  Robinson  were  made  parties  to  the  suit  or  had  any  knowledge 
of  its  existence.  On  the  31st  of  January,  1874,  by  agreement  between 
the  city  of  San  Antonio  and  Schleicher,  judgment  was  rendered  in  favor 
of  said  city  against  G.  Schleicher  for  the  sum  of  $150,  with  inter- 
est thereon  at  8  per  cent  per  annum  from  the  1st  day  of  February, 
1855,  amounting  in  the  aggregate  to  the  sum  of  $378,  together  with 
costs  of  suit.  The  vendor's  lien  and  special  mortgage  reserved  in  the 
contract  were  foreclosed  upon  the  following  described  property :  "Lots 
numbers  10  and  14,  range  3,  in  district  1,  of  the  plan  of  the  city  lands 
of  the  city  of  San  Antonio,  made  and  surveyed  by  Francis  Giraud,  city 
surveyor;  lot  number  10  containing  56  10-100  acres  and  lot  number 
14  containing  26  69-100  acres,  more  or  less,  the  same  being  situated 
in  the  county  of  Bexar,  in  the  corporate  limits  of  the  city  of  San 
Antonio."  Tinder  an  order  of  sale  issued  to  the  sheriff  of  Bexar 
County  upon  that  judgment,  the  lands  described  were  sold  to  different 
parties,  and  Ann  Eliza  Bohnet  became  the  purchaser  of  the  lot  in  con- 
troversy at  the  sum  of  $215.  From  the  sale  of  this  land  and  the  other 
lands,  the  entire  judgment  of  the  city  was  paid  off.  Mrs.  Ann  Eliza 
Bohnet  paid  the  sum  bid  and  received  the  sheriff's  deed  therefor  on 
the  7th  day  of  April,  1875.  The  plaintiffs  tendered  to  the  defendants, 
on  the  9th  day  of  May,  1896,  the  sum  of  $215,  with  8  per  cent  interest 
from  the  7th  of  April,  1875,  which  was  refused.  This  land  was  sold 
by  the  guardian  of  the  minor  heirs  of  Ann  Eliza  Bohnet  to  W.  A. 
Bohnet,  who,  with  J.  A.  Bohnet,  conveyed  it  to  Benjamin  R.  Thompson 
on  August  27,  1890,  from  whom  the  other  defendants  claim  by  alleged 
warranty  deeds. 

The  trial  court  entered  judgment  against  all  of  the  plaintiffs  that 
they  take  nothing  by  the  suit,  which  the  Court  of  Civil  Appeals  of 
the  Fourth  District  reversed  as  to  Joshua  D.  Robinson,  Jr.,  giving  judg- 
ment in  his  favor  for  one-fourth  of  the  land  and  that  he  pay  to'  the 
defendants  one-fourth  of  $215,  with  8  per  cent  interest  from  the  7th 
day  of  April,  1875. 

Plaintiffs  in  error  present  a  number  of  objections  to  the  judgment  of 
the  Court  of  Civil  Appeals  which  will  not  be  examined,  since  we  are  of 
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opinion  that  court  erred  in  reversing  the  judgment  of  the  District 
Court  as  to  Joshua  D.  Eobinson,  Jr.,  because  the  facts  found  by  the  crial 
court  show  that,  when  the  suit  was  filed,  he  had  no  title  to  the  land. 

The  contract  of  sale  between  the  city  of  San  Antonio  and  Qustav 
Schleicher  being  executory,  the  superior  title  to  the  land  remained  with 
the  city,  and  the  attempted  foreclosure  of  the  vendor's  lien  in  the  suit 
against  Schleicher  and  the  sale  of  the  land  under  that  judgment  passed 
the  legal  title  to  the  purchaser,  Ann  Eliza  Bohnet.  The  entire  debt  of 
the  city  of  San  Antonio  was  paid  by  the  sale  of  this  and  other  lands, 
and,  by  subrogation,  Mrs.  iJohnet  became  the  owner  of  the  part  of  the 
debt  which  constituted  a  lien  upon  this  lot.  Being  owner  of  the  legal 
litle  to  the  land  and  the  debt  for  the  purchase  money,  she  stood  in  the 
place  of  the  city,  and  her  rights  passed  to  W.  A.  Bohnet  through  his  pur- 
cljase  from  her  heirs.  Bradford  v.  Knowles,  86  Texas,  505;  Ufford  v. 
Wells,  52  Texas,  612;  Cattle  Co.  v.  Boon,  73  Texas,  548;  Foster  v. 
Powers,  64  Texas,  247. 

Joshua  D.  Robinson,  Sr.,  being  dead  at  the  time  the  suit  againit 
Schleicher  was  instituted  and  neither  his  administrator  nor  heirs  beiiig 
parties  to  that  suit,  the  judgment  of  foreclosure  and  the  sale  did  not 
affect  their  interest  in  the  land,  but  they  had  the  right  to  pay  to  Mrrf. 
Bohnet  the  purchase  money  paid  by  her  and  thereby  perfect  their  title. 
Pierce  v.  Moreman,  84  Texas,  596;  Ufford  v.  Wells,  52  Texas,  612. 
The  plaintiffs  below  being  in  default  of  such  payment  for  fifteen  years, 
Bohnet,  the  owner  of  the  superior  title  and  the  debt,  had  the  right  to 
disaffirm  the  contract  and  convey  the  land  to  B.  R.  Thompson,  if  the  cir- 
cumstances did  not  make  it  inequitable  for  him  to  do  so.  Howard  v. 
Davis,  6  Texas,  174;  Wheatley  v.  Griffin,  60  Texas,  209;  White  v.  Cole, 
87  Texas,  500;  Hatch  v.  Cobb,  4  Johns.  Ch.,  559;  King  v.  Wilson,  6 
Beav.,  126;  Smith  v.  Lawrence,  15  Mich.,  499;  Younger  v.  Welch,  22 
Texas,  426. 

White  V.  Cole  was  based  upon  these  facts :  Mrs.  White  became  owner 
of  a  note  given  by  Cole  for  the  pilrchase  money  of  land,  the  lien  being 
expressly  reserved  in  the  deed  to  Cole.  After  the  note  was  barred,  Mrs. 
White  sued  Cole  upon  it;  he  pleaded  the  statute  of  limitations,  after 
which  the  original  vendor  conveyed  the  land  to  Mrs.  White,  who 
amended  her  petition  and  claimed  the  land.  This  court  held  that  she 
could  recover.  The  decision  rests  upon  the  proposition,  that,  being 
owner  of  the  debt  and  of  the  superior  title  to  the  land,  Mrs.  White  had 
all  the  rights  that  belonged  to  the  original  vendor.  W.  A.  Bohnet  held 
the  superior  title  and  the  purchase  money  debt  as  effectually  as  if  the 
contract  had  been  assigned  and  the  land  conveyed  to  him  by  the  city, 
and  no  sound  reason  occurs  to  us  why  he  did  not  stand  in  the  same  re- 
lation to  the  heirs  of  Joshua  D.  Robinson  that  Mrs.  White  sustained  to 
Cole.     If  he  could  have  recovered  the  land  by  suit,  he  could  convey  it. 

It  is  frequently  said  that  when  a  vendor  has  waived  a  failure  by  the 
vendee  to  perform,  he  may  subsequently  give  notice  to  the  vendee,  de- 
manding performance  within  a  given  time,  and,  upon  failure,  may  aban- 
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don  the  contract  and  resume  possession  and  ownership  of  the  land. 
Whenever  it  would  be  unjust  for  the  vendor  to  disaffirm  without  notice 
to  the  vendee,  a  court  of  equity  will  require  that  notice  should  be  given. 
But  in  this  case,  Joshua  D.  Robinson  became  the  owner  of  Schleicher's 
right  to  this  land  in  1858,  and  neither  he  nor  his  heirs  ever  paid  the 
interest  or  any  part  of  the  principal  for  thirty-two  years.  Robinson 
died  in  1866,  and  his  widow  and  children  removed  to  the  State  of  Mas- 
sachusetts and  continued  to  reside  there,  so  that  there  was  no  opportu- 
nity for  W.  A.  Bohnet  to  give  notice  to  them,  if  it  would  otherwise  have 
been  nece8sar\%  which,  we  think,  under  the  circumstances,  it  was  not. 
It  is. true  that  by  the  suit  against  Schleicher,  the  city  of  San  An- 
tonio waived  the  right  to  rescind  the  contract  of  sale  for  any  ante- 
cedent failure  of  Robinson  or  hi&  heirs  to  make  payment,  but  it  did  not 
relieve  them  from  the  obligation  thereafter  to  perform  the  contract 
within  a  reasonable  time.  Scarbrough  v.  Arrant,  25  Texas,  129.  More 
than  fifteen  years  elapsed  between  the  purchase  by  Mrs.  Bohnet  and  the 
sale  by  W.  A.  Bohnet  to  Thompson,  during  which  time  the  land  had 
greatly  increased  in  value  and  no  claim  had  been  asserted  by  the  heirs 
of  Robinson,  nor  was  there  any  offer  of  performance  by  them.  They 
lived  in  another  State  far  from  the  land,  and  Bohnet  had  received 
nothing  from  them  to  be  accounted  for.  Under  these  circumstances,  he 
had  the  right  to  abandon  the  contract  and  to  convey  the  land  as  his  own, 
without  notice  to  the  defendants  in  error.  We  therefore  hold  that  the 
deed  from  W.  A.  and  J.  A.  Bohnet  to  B.  R.  Thompson  conveyed  the 
legal  and  equitable  title  to  the  land,  free  from  any  claim  of  the  heirs 
of  Joshua  D.  Robinson,  and  the  Court  of  Civil  Appeals  erred  in  re- 
versing the  judgment  of  the  District  Court  as  to  Joshua  D.  Robinson, 
Jr.,  for  which  error  the  judgment  of  the  Court  of  Civil  Appeals  is  re- 
versed and  the  judgment  of  the  District  Court  is  affirmed. 

Reversed  and  judgment  of  District  Court  affirmed. 


Sterling  P.  Clark,  Sheriff,  v.  R.  W.  Fin  ley.  Comptroller. 

No.  817.    Decided  December  14,  1899. 

1.  Constitution — Subject  of  Bill  Expressed  in  Title. 

The  Act  of  June  16,  1897,  limiting  compensation  of  certain  officers,  embraces  but 
one  general  subject,  and  sufficiently  expresses  that  subject  in  its  title,  as  required 
by  article  3,  section  35,  of  the  Constitution,  unless  it  be  the  portion  relating  to  ap- 
pointment of  deputies.    (Pp.  176,  177.) 

2.  Same. 

If  the  subject  of  appointment  of  deputies  is  not  in  the  purview  of  the  title  of  the 
act,  within  the  constitutional  rule,  the  remaining  provisions  of  the  act  are  not 
thereby  rendered  void.    (Pp.  176,  177.) 

3.  Same — Cases  Questioned. 

State  V.  Shadle,  41  Texas,  404,  and  Bills  v.  State,  42  Texas,  305,  questioned. 
(V,  177.) 
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4.  Constitution — ^Amending  Law  by  Reference  to  Title. 

The  Act  of  June  16,  1897,  limiting  compensation  of  certain  officers,  is  not  invalid 
as  being  an  amendment  of  previous  laws  by  reference  to  their  titles  only,  prohibited 
by  article  3,  section  36,  of  the  Constitution.     (P.  177.) 

5.  Same. 

Constitution,  article  3,  section  36,  does  not  prohibit  the  passage  of  a  law  (Act  of 
June  16,  1897,  in  regard  to  compensation  of  officers)  which  declares  fully  its  pro- 
visions without  reference  to  any  other  act,  nor  does  the  Constitution  require  that 
the  entire  law  as  amended  shall  be  set  out.  Snyder  v.  Compton,  87  Texas,  374.  (P. 
177.) 

6.  Constitution — Special  or  Local  Laws. 

The  Act  of  June  16,  1897,  reducing  the  compensation  of  certain  officers,  is  not  a 
local  or  special  law,  such  as  is  prohibited  by  article  3,  section  56,  of  the  /Tonstitu- 
tion.    Beyman  v.  Black,  47  Texas,  558.    (Pp.  177,  178,  180.) 

7.  Same— Special  Law  Defined. 

A  statute  which  relates  to  persons  oi  things  as  a  class,  is  a  general  law,  while  a 
statute  which  relates  to  particular  persons  or  things  of  a  class  is  special,  and  comes 
within  the  constitutional  prohibition.     (Pp.  178,  179.) 

8.  Same — Beasonableness  of  Classification. 

The  authorities  questioning  validity  of  statutes  on  the  ground  of  unreasonable 
classification  of  subjects  affected  by  them,  questioned.    (P.  179.) 

9.  Same. 

Legislative  classification  of  officers  with  reference  to  compensation,  based  upon 
the  population  of  their  resjKJctive  counties,  can  not  be  pronounced  unreasonable  by 
the  courts.     (Pp.  179,  180.) 

10.  Local  Law  Defined. 

A  local  law  is  one  the  operation  of  which  is  confined  to  a  fixed  part  of  the  terri- 
torj^  of  the  State.  A  law  applicable  to  the  whole  State,  restricting  the  fees  of  offi- 
cers in  counties  exceeding  a  certain  population,  and  subject  to  change  in  its  appli- 
cation according  to  the  increase  or  decrease  of  population  of  the  respective  coun- 
ties, is  not  a  local  law,  though  its  operation,  in  the  main,  may  be  restricted  to  a 
minority  of  the  counties  of  the  State.     (P.  180.) 

11.  Constitution — Commissioners  Court — County  Business. 

The  Act  of  June  16,  1897,  in  regard  to  fees  of  officers,  is  not  violative  of  article  5, 
section  18,  of  the  Constitution,  in  prescribing  that  the  county  judge  shall  designate 
the  number  of  deputies  to  which  certain  officers  may  be  entitled;  such  officers, 
though  called  county,  are  in  fact  State  officers,  and  the  number  to  be  allowed  is 
not  a  county  affair  committed  to  the  commissioners  court;  the  Constitution  does 
not  prohibit  the  Legislature  from  intrusting  to  other  agencies  county  business  not 
committed  by  it  to  the  commissioners  court;  nor  is  the  office  of  county  judge  wholly 
judicial.     (P.  181.) 

12.  Constitution — State  Funds  for  County  Purposes. 

The  provision  of  the  Act  of  July  16,  1897,  requiring  payment  by  officers  of  fee« 
collected  in  excels  of  8alar>'  into  the  county  treasur>'  is  not  violative  of  the  Constitu- 
tion, though  some  of  their  fees  may  be  paid  by  the  State  out  of  public  taxation. 
(Pp.  181,  182.) 

Origixal  applicatiox  for  writ  of  mandamus  against  the  Comp- 
troller. 

E.  G.  Senter,  for  conii)lainant. — The  State  can  not  arbitrarily  dis- 
criminate hetween  its  citizens,  its  counties,  or  its  officers,  and  is  without 
power  to  vary  its  penalties  for  crime  in  particular  counties.  Both  of 
these  thin<js  this  law  seeks  to  do. 

The  classification  of  counties,  in  the  law  for  the  regulation  of  fees 
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to  be  paid  to  sheriffs  in  felony  cases,  is  arbitrary,  unreasonable,  and  in- 
consistent with  other  provisions  of  the  bill  itself. 

If  the  law  has  an  object  within  the  purview  of  the  constitutional  rule 
(section  35,  article  3),  it  is  to  regulate  and  limit  the  maximum  compensa- 
tion to  be  paid  the  officers  named  in  it.  Its  object  with  reference  to  the 
sheriff  is  wholly  different,  being  a  measure  to  fix  certain  civil  fees,  and  to 
fix  fees  in  felony  cases  to  be  paid  sheriffs  in  certain  counties.  It  follows 
under  said  rule  that  even  if  the  law  be  sustained,  so  much  of  it  as  refers 
to  the  sheriff  is  inoperative  and  void. 

The  authority  of  the  Legislature  in  fixing  the  compensation  of  the 
sheriff  is  limited  to  prescribing  the  perquisites  and  fees  of  office  he  shall 
receive,  and  it  is  without  power  to  graduate  such  perquisites  and  fees 
upon  any  pretext.  The  law  fixes  a  minimum  compensation  for  all 
county  officers  except  the  sheriff  in  every  county  in  the  State,  but  pro- 
vides for  the  enforcement  of  this  limitation  in  only  about  one-fourth 
of  the  counties,  and  hence  is  unreasonable,  arbitrary,  and  inconsistent 
in  its  general  method  of  classification. 

The  law  provides  for  the  diversion  of  public  moneys  from  the  general 
revenue  fund  of  the  State  to  the  county  treasuries,  and  thereby  violates 
several  provisions  of  the  Constitution.  The  law  invests  the  county 
judge  with  powers  that  are  not  judicial  in  their  nature,  and  that  are 
expressly  reserved  to  the  commissioners  courts  by  the  Constitution. 

The  law  seeks  to  take  private  property  for  public  use  without  adequate 
compensation  being  made  therefor. 

Tarlton  &  Ayres  and  Wallace  Hendricks,  also  for  complainant. — Where 
an  act  embraces  all  of  a  group  of  objects  having  characteristics  suffi- 
ciently distinguished  to  make  them  a  class  by  themselves,  and  where 
such  a  class  calls  for  legislation  appropriate  thereto,  such  legislation 
is  general  in  character;  but  where  classification  refers  to  a  group  of 
objects,  such  as  counties,  which  possess  different  characteristics  and  at- 
tributes growing  out  of  difference  in  population,  so  that  in  the  nature 
of  things  the  classification  can  not  reasonably  rest  upon  a  similarity  of 
attributes  or  characteristics,  such  classification  is  arbitrary,  unjust,  and 
illusory,  and  the  legislation  embodying  the  classification  is  local  and 
special,  and  contravenes  the  provision  of  our  Constitution  forbidding 
local  and  special  legislation.  Richards  v.  Hammer,  42  X.  J.  Law,  435; 
State  V.  City,  23  J^w.  Rep.  Ann.,  525;  McCarthy  v.  Commonwealth, 
110  Pa.  St.,^  243;  Morrison  v.  Bachart,  112  Pa.  St.,  322;  Appeal  of 
Avars,  122  Pa.  St.,  266. 

The  law  in  question,  in  grouping  the  counties  of  the  State  into  two 
classifications  with  regard  to  the  fees  of  sheriffs,  works  a  classification 
which  is  arbitrary,  unnatural,  unreasonable,  and  illusory,  in  this,  that 
where  the  sheriff  of  a  county  having,  say,  a  voting  population  of  21)99 
receives  the  sum  of  one  dollar  for  a  given  service,  the  sheriff  of  another 
county  having,  say,  a  voting  population  of  3001  receives  but  ei,s;hty 
cents  for  the  same  service.    Illustrations  might  be  multiplied  by  citing 
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other  counties,  as  they  fall  within  the  one  or  the  other  of  this  unnatural 
classification. 

A,  T.  Watts,  also  for  complainant. — The  title  of  the  act  under  inves- 
tigation expresses  three  distinct  subjects  of  legislation,  and  therefore 
infringes  section  35,  article  3,  of  the  Constitution. 

As  early  as  Cannon  v.  Hemphill,  7  Texas,  207,  it  was  held  that  the 
provision  of  the  Constitution  as  to  the  title  of  acts,  was  mandator}*, 
and  this  is  the  established  rule  in  this  State.  See  Giddings  v.  San  An- 
tonio, 47  Texas,  548;  Peck  v.  San  Antonio,  51  Texas,  492;  Gunter  v. 
Land  Mortgage  Co.,  82  Texas,  502;  Adams  v.  Water  Co.,  86  Texas,'485; 
State  V.  Shadle,  41  Texas,  404;  Bills  v.  State,  42  Texas,  305. 

Section  36,  article  3,  of  the  Constitution  provides :  "No  law  shall  be 
revived  or  amended  by  reference  to  its  title;  but  in  such  case  the  act 
revived  or  section  or  sections  amended  shall  be  re-enacted  and  published 
at  length.^'  A  comparison  of  the  provisions  of  this  act  with  articles 
2447,  2453,  2460,  and  2464  of  the  Revised  Civil  Statutes,  and  articles 
1081,  1083,  and  1086  of  the  Code  of  Criminal  Procedure,  leads  to  the 
inevitable  conclusion  that  this  act  is  truly  and  substantially  an  amend- 
ment to  said  articles.  In  legislation,  "amendment"  means  "an  altera- 
tion in  the  draft  of  a  bill  proposed,  as  in  a  law  already  passed." 
Eapalje  &  Lawrence's  Law  Dictionary,  "Amendment ;"  23  Am.  and  Eng. 
Enc.  of  Law,  282;  Smails  v.  White,  4  Neb.,  353;  Sovereign  v.  State,  7 
Neb.,  409;  Steicklett  v.  State,  31  Neb.,  674;  In  re  House  Roll  284,  31 
Neb.,  505. 

Section  57,  article  3,  of  the  Constitution  provides:  "No  local  or  spe- 
cial law  shall  be  passed  unless  thirty  days  notice  shall  have  been  previ- 
ously published."  This  act  was  passed  and  approved  less  than  thirty 
days  after  the  Governor  issued  his  proclamation  convening  the  session 
(see  General  Laws  Called  Session,  1897) ;  and  there  is  no  pretense  that  it 
was  passed  as  a  local  or  special  law.  It  must  be  sustained,  if  at  all,  as  a 
general  law.  What  is  a  general  law?  As  said  in  Janes  v.  Reynolds, 
2  Texas,  252,  "They  are  now,  in  their  most  usual  acceptation,  regarded 
as  general  public  laws,  binding  all  the  members  of  the  community,  under 
similar  circumstances,  and  not  partial  or  private  laws  affecting  the  rights 
of  private  individuals  or  classes  of  individuals." 

As  this  act  does  not  api)ly  to  all  the  sheriffs  in  Texas,  but  only  to 
those  in  counties  where  3000  or  more  votes  were  cast,  it  is  not  equal  and 
uniform.  It  is  class  legislation, — but  it  is  conceded  that  all  class  legis- 
lation is  not  inhibited  by  the  spirit  of  the  Constitution.  The  Legislature 
may  classify  persons,  subjects,  or  objects,  and  enact  laws  applying  to  such 
classes;  such  legislation  is  a  departure  from  the  general  rule  of  uni- 
formity, and  is  justified  and  upheld  upon  the  ground  of  necessity.  For 
an  illustration  of  the  doctrine  of  class  legislation  under  this  rule  see 
Hayes  v.  Missouri,  120  U.  S..  68;  Railway  v.  Mackey,  127  U.  S.,  205; 
Walston  V.  Nevin,  128  V.  S.,  5TS;  Pacific  Express  Co.  v.  Seibert,  142  U. 
S.,  339;  Railway  v.  Wright,  151  V,  S..  470;  Railway  v.  Mathews,  165  U. 
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S.,  1.  These  decisions  are  generally  with  respect  to  railroad  legislation 
and  exercise  of  police  power. 

We  concede  the  proposition,  so  far  as  this  particular  point  is  involved, 
that  if  the  attempted  classification  of  sheriffs,  etc.,  for  legislative  pur- 
poses, attempted  by  the  act,  can  be  maintained,  then  the  law  would  not 
be  in  conflict  with  the  spirit  of  the  Constitution.  Now  what  we  claim  is 
that  the  attempted  classification  is  artificial  and  arbitrary,  and  an  .at- 
tempted evasion  of  the  constitutional  provision  prohibiting  the  enact- 
ment of  special  or  local  laws.  1  Thomp.  on  Corp.,  593;  Edmonds  v. 
Herbrandson,  50  Jf.  W.  Rep.,  970;  Darcy  v.  Mayor,  38  Pac.  Rep.,  500; 
State  V.  Hoagland,  16  Atl.  Rep.,  166;  Waterworks  v.  Waterworks,  44 
N.  J.  Eq.,  427;  Richards  v.  Hammer,  42  N.  J.  Law,  435;  Railway  v.  El- 
lis, 165  r.  S.,  150;  Appeal  of  Ayars,  122  Pa.  St.,  266;  People  v.  Railway, 
23  Pac.  Rep.,  303;  State  v.  Boyd,  19  Nev.,  43;  Closson  v.  Trenton,  48 
N.  J.  Law,  438;  Bray  v.  Hudson  County,  50  N.  J.  Law,  82;  Utsy  v.  Hiott, 
9  S.  E.  Rep.,  338;  Miller  v.  Kister,  68  Cal.,  142. 

In  Tennessee,  where  the  courts  have  pushed  the  doctrine  of  classifi- 
cation to  its  full  limit  in  sustaining  class  legislation,  it  is  well  established 
in  that  State  that  the  statutory  classification,  to  be  constitutional,  must 
be  natural  and  reasonable,  and  not  arbitrary,  and  must  rest  on  sound 
legal  ground.  See  Breyer  v.  State,  50  S.  W.  Rep.,  770;  Railroad  v.  Har- 
ris, 99  Tenn.,  704;  Henley  v.  State,  98  Tenn.,  698;  Demoville  v.  David- 
son County,  87  Tenn.,  218;  Fulk  v.  Board,  46  Ind.,  150;  Henderson 
v.  State,  137  Ind.,  552;  State  v.  Krost,  140  Ind.,  41;  State  v.  Boice, 
140  Ind.,  506 ;  Legler  v.  Paine,  45  N.  E.  Rep.,  604. 

r.  S.  Smith,  Attorney-General,  and  B.  H.  Ward,  Assistant,  on  behalf 
of  respondent,  cited  and  discussed;  Harwood  v.  Wentworth,  162  U.  S., 
562:  State  v.  Judges,  21  Ohio  St.,  1;  Groeseh  v.  State,  42  Ind.,  547; 
Hanlon  v.  Commissioners,  53  Ind.,  123;  State  v.  Reitz,  62  Ind.,  159; 
Henderson  v.  State,  137  Ind.,  553;  Legler  v.  Paine,  45  N.  E.  Rep.,  604; 
Anderson  v.  Sullivan,  75  N.  W.  Rep.,  9;  Winston  v.  Stone,  43  S.  W. 
Rep.,  397;  State  v.  Fogus,  19  Nev.,  247;  State. v.  Ream,  16  Neb.,  681; 
Baldwin  v.  Goldfrank,  9  Texas  Civ.  App.,  274;  same  case,  88  Texas, 
260. 

GAINES,  Chief  Justice. — At  the  called  session  of  the  Twenty-fifth 
Legislature,  a  statute  was  enacted  for  the  purpose  of  limiting  the  com- 
pensation of  certain  officers  and  reducing  the  fees  of  office.  It  specially 
reduced  certain  fees  of  sheriffs  and  constables  in  certain  counties  of  the 
State.  Laws  1897,  Called  Sess.,  p.  5.  Tarrant  County  belonged  to  the 
class  to  which  the  law  applied.  Sterling  P.  Clark  is  the  sheriff  of  that 
county,  and,  having  rendered  services  as  such  for  which  he  was  entitled 
to  be  paid  by  the  State,  he  made  out  account  therefor,  charging  the  foes 
allowed  by  the  law  as  it  existed  before  the  act  was  passed.  His  account 
was  approved  by  the  district  judge  and  was  presented  to  the  Comp- 
troller, who  refused  to  allow  the  same  for  the  fees  as  charged,  but  offered 
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to  draw  his  warrant  for  the  amount  authorized  by  the  new  law.  The 
sheriff,  as  relator,  has  filed  in  this  court  this,  his  original  petition  for 
the  writ  of  mandamus  against  the  Comptroller,  as  respondent,  to  com- 
pel the  latter  to  draw  his  warrant  for  the  amount  of  the  account  as 
charged  by  him  and  as  allowed  by  the  district  judge.  The  respondent 
has  demurred  to  the  petition.  If  the  Act  of  June  16,  1897,  is  valid, 
the  mandamus  must  be  denied ;  if  invalid,  the  writ  should  issue. 

Therefore  the  validity  of  the  act  is  the  question  for  our  determin- 
ation. 

The  validity  of  the  statute  is  assailed  upon  several  grounds.  First, 
it  is  contended  that  it  is  in  conflict  with  section  35  of  article  3  of  the 
Constitution.  This  section  provides  that  "Xo  bill,  except  general  ap- 
propriation bills,  *  *  *  shall  contain  more  than  one  subject, 
which  shall  be  expresed  in  its  title."  The  evident  purpose  of  the  act 
is  to  reduce  fees  and  to  limit  the  compensation  of  district  attorneys 
and  of  certain  county  officers  in  certain  of  the  larger  counties  of  the 
State.  The  underlying  theory  of  the  law  was  that  in  the  more  pop- 
ulous counties  of  the  State  the  officers  named  in  it  were  receiving  a 
compensation  in  excess  of  the  value  of  their  services.  It  reduces  fees 
throughout  the  State  for  certain  services,  and  fees  of  the  sheriffs  in 
certain  counties,  and  limits  the  compensation  of  other  county  officers 
and  district  attorneys.  It  also  attempts  to  regulate  the  appointment 
of  deputies  in  certain  cases.  All  these  matters  have  one  general  object 
and  relate  to  the  one  subject  of  the  compensation  of  the  State's  officers, 
except  possibly  the  last.'  It  matters  not,  in  our  opinion,  that  the  act 
prescribes  fees  both  in  criminal  cases  and  in  civil  actions;  and  that 
since  the  adoption  of  our  Code  of  Criminal  Procedure  these  two  classes 
of  fees  have  usually  been  provided  for  in  separate  enactments.  The 
title  of  the  act  is  as  follows:  "An  act  to  fix  certain  civil  fees  to  be 
charged  by  certain  county  and  precinct  officers,  and  to  fix  and  limit  the 
fees  and  compensation  of  clerks  of  the  district  court,  district  attorneys, 
county  attorneys,  sheriffs  and  constables  in  felony  cases,  to  be  paid  by 
the  State,  and  to  fix  the  compensation  of  assessors  and  collectors  of 
taxes,  and  to  limit  and  regulate  the  compensation  of  the  sheriff,  clerk 
of  the  county  court,  county  judge,  district  and  county  attorney,  clerk 
of  the  district  court,  assessor  and  collector  of  taxes,  justices  of  the 
peace,  and  constables,  and  to  prescribe  penalties  for  the  violation  of 
this  act,  and  to  repeal  all  laws  in  conflict  herewith."  With  the  excep- 
tion of  the  appointment  of  deputies,  the  subject  matter  of  the  bill  seems 
to  us  very  fully  expressed  in  the  title.  The  provision  in  regard  to  dep- 
uties was  intended  to  limit  their  number  and  i\x  their  compensation, 
but  w^hether  it  is  germane  to  the  subject  of  the  act  and  sufficiently 
within  the  purview  of  the  title  as  to  bring  it  within  the  rule  of  the 
Constitution  under  consideration,  we  need  not  pause  to  inquire.  No 
question  in  regard  to  that  provision  is  directly  involved  in  this  proceed- 
ing. The  section  of  the  Constitution  from  which  we  have  already 
quoted  has  this  additional  provision:    "But  if  any  subject  shall  be  em- 
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braced  in  an  act  which  shall  not  be  expressed  in  the  title,  such  act  shall 
be  void  only  as  to  so  much  thereof  as  shall  not  be  so  expressed."  It  fol- 
lows that  if  the  matter  of  the  appointment  of  deputies  does  not  come 
within  the  compass  of  the  title,  it  goes  for  naught;  but  the  vice  does 
not  otherwise  affect  the  law.  The  act  stands  as  if  the  obnoxious  pro- 
vision had  nev,er  been  inserted.  Our  conclusion  is  that  the  statute  in 
question,  in  so  far  as  it  regulates  the  compensation  of  officers  and  their 
fees,  is  not  in  conflict  with  section  35  of  article  3  of  the  Constitution. 
The  cases  of  State  v.  Shadle,  41  Texas,  404,  and  Bills  v.  State,  42  Texas, 
305,  relied  on  by  counsel  for  the  relator,  are  not  at  all  satisfactory  to  us. 
In  the  former,  the  statute  was  held  inoperative  before  they  reached  the 
constitutional  question;  and  when  reached,  the  court  merely  say:  "It 
also  embraces  more  than  one  object  and  is  repugnant  to  the  provisions 
of  the  Constitution  on  this  subject."  What  the  two  or  more  objects 
were  is  not  pointed  out  by  the  court  and  they  are  not  apparent  to  us. 
In  the  latter  case  (which,  by  the  way,  was  dismissed  for  the  want  of 
jurisdiction),  the  court  simply  refer  to  the  decision  in  the  former 
case. 

It  is  also  insisted  that  the  act  in  question  is  an  amendment  to  various 
provisions  of  our  Kevised  Statutes  which  prescribe  the  fees  and  fix  the 
compensation  of  the  officers  named  therein;  and  that  it  is  therefore  pro- 
hibited by  section  36  of  article  3  of  the  Constitution.  That  article  pro- 
vides that  "No  law  shall  be  revived  or  amended  by  reference  to  its  title; 
but  in  such  case  the  act  revived  or  the  section  or  sections  amended 
shall  be  re-enacted  and  published  at  length.^'  A  similar  question  was 
certified  for  the  decision  of  this  court  in  the  case  of  Snyder  v.  Comp- 
ton,  87  Texas,  347,  and  in  disposing  of  it,  the  court  say:  "It  is  not 
meant  by  this  provision  that  every  act  which  amends  the  statutory  law 
shall  set  out  at  length  the  entire  law  as  amended.  Under  such  a  rule, 
legislation  would  in  many  instances  be  impracticable.  This  is  especially 
the  case  in  this  State,  where  the  existence  of  the  common  law  is  due  to 
statutory  enactment.  The  practice  which  it  was  the  purpose  of  the 
provision  in  question  to  prohibit  was  that  of  amending  a  statute  by 
referring  to  its  title,  and  by  providing  that  it  should  be  amended  by 
adding  to  or  striking  out  certain  words,  or  by  omitting  certain  language 
and  inserting  in  lieu  thereof  certain  other  words.  It  was  not  intended 
to  prohibit  the  passage  of  a  law  which  declared  fully  its  provisions 
without  direct  reference  to  any  other  act,  although  its  effect  should 
be  to  enlarge  or  restrict  the  operation  of  some  other  statutes.  Similar 
provisions  in  other  Constitutions  have  been  construed  not  to  apply  to 
implied  amendments."  There  is  no  attempt  in  the  act  in  question  to 
amend  any  law  ^T)y  reference  to  its  title,"  and  hence  it  would  seem  that 
section  36  has  no  application  whatever. 

In  the  next  place  it  is  urged  that  the  act  in  question  is  repugnant 
to  that  section  of  the  Constitution  which  prohibits  the  passage  of 
s|>ecial  or  local  laws  in  certain  specified  cases  and  in  every  case  where  a 
Vol.  LXXXXIII.  Supreme -12 


Digitized  by 


Google 


178  93  Texas  Reports.  [December, 

general  law  may  be  made  applicable.  Art.  3,  sec.  56,  of  the  Consti- 
tution of  1876.  The  ground  of  the  contention  is  that  most  of  the  vital 
provisions  of  the  act  are,  by  its  terms,  made  applicable  to  a  minority 
only  of  the  counties  in  the  State.  Its  most  important  provisions  do 
not  apply  to  counties  in  which  the  vote  at  the  last  election  for  president 
was  less  than  3000.  Does  this  make  a  local  or  special  law  within  the 
meaning  of  section  56  of  article  3  of  the  Constitution  ?  We  might  rest 
our  determination  of  the  question  upon  a  former  decision  of  this  court. 
A  similar  provision  to  that  embraced  in  the  section  in  question  was 
incorporated  in  the  Constitution  of  1869  by  an  amendment  which 
took  effect  by  ratification  of  the  two  houses  of  the  Legislature  in  Jan- 
uary, 1874.  ^Sayles'  Const.,  art.  476.  On  the  23d  day  of  March,  1874, 
the  same  Legislature  which  ratified  the  amendment  (as  was  required  by 
that  Constitution)  passed  an  act  "for  the  encouragement  of  stockraising 
and  for  the  protection  of  stockraisers,"  which  contained  many  impor- 
tant provisions  and  from  the  operation  of  which  more  than  fifty 
counties  of  the  State  were  exempted  by  name.  The  question  of  the 
validity  of  the  act  came  before  the  court  in  Beyman  v.  Black,  47  Texas, 
558,  and  it  was  held  valid.  The  court,  in  their  opinion,  say :  "The  act 
in  question  is  general  in  its  terms  and  in  its  operation,  save  in  certain 
specified  counties,  and  can  with  no  propriety  be  termed  a  local  or  special 
law.  Indeed,  it  has  not  been  argued  that  the  act  violates  any  of  the 
provisions  of  the  constitutional  amendments  of  January,  1874,  for- 
bidding local  or  special  laws  in  certain  enumerated  cases,  and  providing 
that  ^in  all  other  cases,  where  a  general  law  can  be  made  applicable, 
no  special  law  shall  be  enacted;'  and  that  ^the  Legislature  shall  pass 
general  laws  providing  for  the  cases  before  enumerated  in  this  section, 
and  for  all  other  cases  which,  in  its  judgment,  may  be  provided  by  gen- 
eral laws.'  Laws  14th  Leg.,  235."  If  that  act  was  not  a  local  or 
special  law,  clearly  the  statute  under  consideration  is  not. 

But  we  do  not  find  it  necessary  to  repose  upon  the  former  ruling  of 
the  court.  A  law  is  not  special  because  it  does  not  apply  to  all  persons 
or  things  alike.  Indeed,  most  of  our  laws  apply  to  some  one  or  more 
classes  of  persons  or  of  things  and  exclude  all  others.  Such  are  laws 
as  to  the  rights  of  infants,  married  women,  corporations,  carriers,  etc. 
Indeed,  it  is  perhaps  the  exception  when  a  statute  is  found  which  ap- 
plies to  every  person  or  thing  alike.  Hence  it  can  not  be  that  the 
statute  under  consideration  is  special  merely  because  it  is  made  to 
operate  in  some  counties  of  the  State  and  not  in  others.  The  definition 
of  a  general  law  as  distinguished  from  a  special  law  given  by  the  Su- 
preme Court  of  Pennsylvania  in  the  case  of  Wheeler  v.  Philadelphia, 
77  Pennsylvania  State,  338,  and  approved  by  the  Supreme  Court  of  Mis- 
souri is  perhaps  as  accurate  as  any  that  has  been  given.  State  v.  ToUe, 
71  Mo.,  645.  The  court  in  the  former  case  say:  "Without  entering 
at  large  upon  the  discussion  of  what  is  here  meant  by  a  local  or  special 
law,'  it  is  sufficient  to  say  that  a  statute  which  relates  to  persons  or 
things  as  a  class  is  a  general  law,  while  a  statute  which  relates  to  par- 
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ticular  persons  or  things  of  a  class  is  special,  and  comes  within  the 
constitutional  prohibition/^  The  law  in  question  is  applicable  to  every 
county  of  the  designated  class.  Now  we  do  not  propose  to  be  led  off 
into  any  extended  discussion  as  to  what  is  a  proper  class  for  the  applica- 
tion of  a  general  law.  The  tendency  of  the  recejit  decisions  upon  the 
subject,  as  it  seems  to  us,  is  to  drift  into  refinements  that  are  rather 
more  specious  than  profitable.  It  is  said  in  some  of  the  cases  that  the 
classification  must  be  reasonable,  in  others  that  it  must  not  be  un- 
reasonable or  arbitrary,  etc.  If  it  is  meant  by  this  that  the  Legis- 
lature can  not  evade  the  prohibition  of  the  Constitution  as  to  special 
laws  by  making  a  law  applicable  to  a  pretended  class  which  is,  in  fact,  no 
class,  we  concur  in  the  proposition.  Such  was  the  law  passed  upon  in 
the  case  of  Commonwealth  v.  Patton,  88  Pennsylvania,  258.  That  stat- 
ute was  made  applicable  to  all  counties  in  which  there  was  a  population 
of  more  than  60,000  and  an  incorporated  city  with  a  population  exceed- 
ing 8000  "situate  at  a  distance  from  the  county  seat  of  more  than  twen- 
ty-seven miles  by  the  usually  traveled  public  road.'^  There  was  but  one 
city  in  the  State  which  came  within  the  pretended  class.  The  court 
held  this  a  covert  attempt  at  special  legislation  and  that  the  act  was  a 
nulhty.  It  seems  that  in  Pennsylvania  there  has  been  a  studied  and 
constant  effort  by  the  Legislature  to  evade  the  constitutional  require- 
ment of  that  State  as  to  local  and  special  legislation,  and  that  the 
Supreme  Court  of  that  State  has  found  it  necessary  to  repress  it  with  a 
strong  hand.  In  so  far  as  the  courts  which  undertake  to  define  the 
basis  upon  which  the  classification  must  rest  hold  that  the  Legislature 
can  not,  by  a  pretended  clasrification,  evade  a  constitutional  restriction, 
we  fully  concur  with  them.  But  if  they  hold  that  a  classification  which 
does  not  manifest  a  purpose  to  evade  the  Constitution  is  not  sufficient 
to  support  a  statute  as  a  general  law,  merely  because  in  the  court's 
opinion  the  classification  is  unreasonable,  we  are  not  prepared  to  concur. 
To  what  class  or  classes  of  persons  or  things  a  statute  should  apply  is, 
as  a  general  rule,  a  legislative  question.  When  the  intent  of  the  Legis- 
lature is  clear,  the  policy  of  the  law  is  a  matter  which  does  not  concern 
the  courts.  A  Legislature  may  reach  the  conclusion  that  the  compen- 
sation of  certain  officers  in  certain  counties  of  the  State  is  excessive, 
while  in  others  it  is  not  more  than  enough.  By  the  reduction  of  the 
fees  of  office  throughout  the  State,  they  may  correct  the  evil  in  those 
in  which  the  compensation  is  too  great;  but  they  would  probably  in- 
flict a  greater  evil  by  making  the  compensation  too  small  in  all  the 
others.  In  such  a  case,  it  becomes  necessary  to  make  the  law  appli- 
cable to  some  and  not  to  all.  There  must  be  a  classification.  That 
classification  may  be  either  by  population  or  by  taxable  values.  One 
Legislature  might  do  as  the  Legislature  of  Texas  did, — make  the  classi- 
fication by  population;  another,  as  was  done  by  the  Legislature  of  Ari- 
zona, might  make  the  taxable  values  of  the  respective  counties  the 
basis  of  the  classification.  Shall  the  courts  inquire  which  is  correct? 
Can  they  say  that  the  work  of  an  officer  is  not  in  some  degree  propor- 
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tionate  to  the  population  of  his  county  ?  On  the  other  hand,  can  they 
say  that  the  more  the  property  of  a  county,  the  more  the  crime?  To 
ask  these  questions  is  to  make  it  apparent  that  they  are  questions  of 
policy,  determinable  by  the  political  department  of  the  government,, 
and  not  questions  the  determination  of  which  by  the  Legislature  is  sub- 
ject to  review  by  the  courts.  Therefore,  should  we  adopt  the  rule  that 
in  order  to  make  an  act  a  general  law,  the  classification  adopted  should 
be  reasonable,  we  should  still  be  constrained  to  hold  the  statute  in  ques- 
tion a  general  law  and  valid,  under  our  Constitution,  for  we  can  not  say 
that  the  classification  is  unreasonable.  It  may  be,  as  urged  in  the 
argument,  that  there  are  counties  in  the  class  to  which  the  law  is  made 
applicable,  the  population  of  which  very  slightly  exceeds  that  of  other 
counties  which  are  without  it;  and  that  it  seems  unreasonable  to  make 
a  discrimination  upon  so  slight  a  difference.  To  this  the  answer  is, 
the  line  must  be  drawn  somewhere  and  that  a  similar  difficulty  would 
probably  result  if  the  classification  were  made  upon  any  other  basis. 
Exact  equality  in  such  matters,  however  desirable,  is  practically  un- 
attainable. 

Nor  do  we  think  the  act  in  question  can  be  considered  a  local  law 
within  the  meaning  of  the  term  as  used  in  the  provision  of  the  Con- 
stitution under  consideration.  We  have  found  no  very  satisfactory 
definition  of  a  local  law.  But  it  seems  to  us  that  it  is  one  the  operation 
of  which  is  confined  to  a  fixed  part  of  the  territory  of  the  State.  It  i*^ 
plain  from  the  reading  of  the  statute  in  question  that  it  was  not  contem- 
plated that  it  should  have  eifect  in  every  county  of  the  State.  While 
by  the  determination  of  an  extrinsic  fact,  its  operation  in  the  main  may 
be  restricted  to  a  minority  of  the  counties  in  the  State,  still  it  applies 
generally  to  the  whole  State.  Besides,  the  territory  is  not  fixed,  but 
is  subject  to  change  according  to  the  increase  or  decrease  of  the  pop- 
ulation of  the  respective  counties  as  may  appear  by  the  vote.  And 
again,  it  is  held  that  a  statute,  although  its  enforcement  be  restricted 
to  a  fixed  locality,  is  not  local  in  its  character,  if  persons  or  things 
throughout  the  State  be  affected  by  it.  Williams  v.  People,  24  X.  Y., 
405;  Healey  v.  Dudley,  5  Lans.,  115. 

But,  holding  as  we  do,  that,  as  to  the  question  before,  us,  there  is  no 
material  difference  whether  the  classification  be  by  population  or  by  the 
taxable  value  of  the  counties,  we  have  high  authority  that  a  statute  of 
the  character  of  that  under  consideration  is  neither  a  special  nor  a 
local  law.  An  act  of  Congress  prohibited  the  legislatures  of  the  ter- 
ritories of  the  Ignited  States  from  passing  local  or  special  laws  in  terms 
similar  to  those  employed  in  section  56  of  article  3  of  our  Constitution. 
The  territory  of  Arizona  passed  a  statute,  which  fixed  the  compensation 
of  the  county  officers  at  different  sums,  according  to  a  classification  of 
the  counties  based  on  the  assessed  value  of  property.  In  Harwood  v. 
Wentworth,  162  U.  S.,  547,  the  validity  of  the  act  was  attacked  upon  the 
ground  that  it  was  a  local  or  special  act  and  was,  as  such,  prohibited  by 
the  act  of  Congress.    The  act  was  held  valid,  and  in  disposing  of  the 
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question  thp  court  say :  "We  are  of  the  opinion  that  the  territorial  act 
is  not  a  local  or  special  law  within  the  meaning  of  the  act  of  Congress. 
It  is  true  that  the  practical  effect  of  the  former  is  to  establish  higher 
salaries  for  the  particular  officers  named,  in  some  counties,  than  for  the 
same  class  of  officers  in  other  counties.  But  that  does  not  make  it  a  local 
or  special  law.  The  act  is  general  in  its  operation;  it  applies  to  all 
counties  in  the  territory;  it  prescribes  a  rule  for  the  stated  compensa- 
tion of  certain  public  officers;  no  other  of  the  classes  named  is  exempted 
from  its  operation;  and  there  is  such  a  relation  between  the  salaries  fixed 
for  each  class  of  counties,  and  the  equalized  assessed  valuation  of  prop- 
erty in  them,  respectively,  as  to  show  that  the  act  is  not  local  and  special 
in  any  just  sense." 

The  fact  that  the  statute  prescribes  that  the  county  judge  shall  desig- 
nate the  number  of  deputies  to  which  certain  officers  may  be  entitled 
is  also  urged  as  a  ground  for  holding  the  act  invalid.  In  discussing 
the  question  whether  or  not  the  act  embraces  more  than  one  subject, 
we  have  already  partially  considered  this  question.  But  it  is  especially 
contended  that  this  provision  vitiates  the  law,  because  it  attempts  to 
devolve  a  function  upon  the  county  judge,  which,  under  the  Constitu- 
tion, can  be  legally  devolved  upon  the  commissioners  court  only.  But 
we  do  not  concur  in  the  proposition  that  the  determination  of  the  num- 
ber of  deputies  which  may  be  employed  by  an  officer  is  a  county  affair, 
within  the  meaning  of  that  provision  of  the  Constitution  which  pre- 
scribes that  the  commissioners  court  "shall  exercise  such  powers  and 
jurisdiction  over  all  countv  business,  as  is  conferred  by  this  Constitu- 
tion and  the  laws  of  this  State,  or  as  may  be  hereafter  prescribed." 
Art.  5,  sec.  18.  The  officers  to  whom  the  provision  applies,  though 
called  county  officers,  are  in  fact  officers  of  the  State  (Fears  v.  Nacog- 
doches County,  71  Texas,  337);  and  the  number  of  deputies  to  be  al- 
lowed to  each  can  not  properly  be  deemed  a  county  affair.  Besides, 
under  the  provision  quoted,  the  power  of  the  commissioners  court  ex- 
tends only  to  such  business  as  is  intrusted  to  it  by  the  Constitution  and 
to  such  as  the  Legislature  may  confide  to  it.  The  provision  does  not 
inhibit  the  Legislature  from  committing  a  matter  of  county  business 
upon  some  other  agency.  But  it  is  also  contended  that  the  act  is 
invalid  because,  by  the  provision  under  consideration,  the  Legislature 
attempts  to  confer  upon  a  judicial  officer  a  power  which  is  not  judicial. 
To  this  it  is  sufficient  to  answer  that  the  county  judge  is  not  a  judicial 
officer  only.  When  holding  sessions  of  his  court,  his  powers  are,  as  a 
rule,  purely  judicial;  but,  in  addition  to  his  duties  as  a  judge,  there  are 
various  executive  and  ministerial  functions  conferred  upon  him  by 
the  Constitution  and  laws.  Besides  this,  we  have  held  that  a  court 
may,  if  it  will,  exercise  an  extrajudicial  power  conferred  upon  it  by 
the  legislature,  such  as  the  removal  of  the  disabilities  of  a  minor. 
Brown  v.  Wheetlock,  75  Texas,  385. 

The  statute  provides  that  those  officers  whose  Compensation  is  limited 
to  a  maximum  shall  pay  any  surplus  of  fees  received  ])y  them,  over  a 
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sufficiency  to  pay  their  respective  salaries  and  those  of  their  deputies, 
into  the  county  treasury;  and  since  the  State  pays  certain  fees  to  the 
district  clerks,  county  judges,  and  justices  of  the  peace,  it  is  contended 
that  the  effect  of  the  law  is  to  take  from  the  revenues"  of  the  State, 
raised  by  taxation  at  large,  moneys  to  pay  fees  of  office  and  to  ap- 
propriate them  to  the  use  of  certain  counties.  If  this  were  shown  to  be 
true,  however  inequitable  and  out  of  harmony  with  the  spirit  of  the 
Constitution  it  may  seem,  we  do  not  see  that  it  violates  any  special 
provision  of  that  instrument.  He  who  claims  that  an  act  of  the  Legis- 
lature infringes  the  fundamental  law  should  point  out  the  restriction 
which  is  claimed  to  have  been  violated.  But,  unless  the  fees  paid  by 
the  State  to  any  particular  officer  should  be  more  than  sufficient  to 
pay  his  salary,  we  do  not  see  how  it  could  be  said  that  the  tax  money 
was  covered  into  the  county  treasury.  If  it  were  unlawful  so  to  appro- 
priate the  State's  revenues,  it  would  be  deemed  that  the  surplus  which 
was  to  be  paid  to  the  use  of  the  counties  was  paid  from  the  fees  collected 
from  private  parties.  It  has  not  been  shown  in  this  proceeding  that  the 
fees  of  office  paid  by  the  State  to  any  officer  affected  by  the  act  will  be 
more  than  sufficient  to  pay  his  salary;  and  we  gravely  doubt  whether 
such  fees  will  be  sufficient  to  pay  the  compensation  of  any  officer  in 
any  county  in  the  State,  to  which  the  provision  applies. 

We  conclude  that  the  act  in  question  in  this  case  is  valid,  and  there- 
fore the  writ  of  mandamus  is  denied. 

Writ  of  mandamus  refiLsed. 


Charles  E.  Anderson  v.  Charles  Rogan,  Commissioner. 

No.  818.    Decided  December  18,  1899. 

Commissioner   of   General   Land    Office— Examination   of   Becords— Man* 
damns. 

Under  Revised  Statutes,  articles  4045,  4047,  4048,  the  Commissioner  of  the  Gen- 
eral Land  Office  is  intrusted  \\nth  a  discretion  as  to  permitting  examination  of  the 
records  of  that  office  by  others  than  employes,  and  can  not  be  compelled  by  man- 
damus to  permit  such  examination.     (Pp.  186,  187.) 

Original  application  for  writ  of  mandamus  against  the  Commis- 
sioner of  the  General  Land  Office. 

D.  W,  Doom,  Ashby  S.  James,  and  D,  H.  Doom,  for  petitioner. — It  is 
contended  by  the  petitioner  that  the  records  set  forth  in  his  petition  are 
public  records  of  such  a  character  that  any  citizen  of  this  State  has  the 
lawful  right  to  demand  an  inspection  of  the  same,  and  that  the  Land 
Commissioner  has  no  power  arbitrarily  to  withhold  from  the  public  an 
examination  of  such  public  records  kept  in  his  office  for  the  benefit  of 
the  public,  and  not  as  private  papers  of  his,  which  he  has  the  right  to 
conceal  from  the  scrutiny  of  any  citizen.     A  public  office  is  a  public 
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trust,  and  should  be  administered  for  the  benefit  of  the  public  generally, 
and  no  oflBcial  should  convert  his  department  into  a  star  chamber,  where 
the  transactions  had  with  his  department  in  connection  with  the  matters 
administered  by  him  are  concealed  from  the  public,  and  those  who  may 
wish  to  avail  themselves  of  privileges  conferred  upon  them  by  the  law 
are  kept  in  ignorance  of  their  rights,  by  reason  of  their  inability  to  in- 
spect public  records  for  the  purpose  of  preparing  themselves  to  take 
advantage  of  the  privileges  conferred  upon  the  citizen  of  the  State  by 
its  laws. 

The  Legislature  of  the  State  of  Texas  has  seen  fit  to  make  the  Com- 
missioner of  the  General  Land  Office  the  agent  of  the  State  for  the  sale 
and  lease  of  the  lands  belonging  to  the  public  free  school  fund,  and  the 
law  in  force  at  the  time  of  the  filing  of  this  petition  required  all  citizens 
who  sought  to  acquire  title  to  any  portion  of  the  land  belonging  to  the 
public  free  school  fund  to  file  their  applications  to  purchase  same  in  the 
General  Land  Office  where  such  applications  were  required  to  be  kept, 
as  the  first  link  in  the  chain  of  title  to  such  land. 

The  act  of  the  Legislature  in  force  at  the  date  of  the  filing  of  this 
petition,  and  still  in  force  in  regard  to  the  records  of  the  General  Laod 
Office,  is  as  follows:  "Sec.  15.  The  Commissioner  of  the  General 
Land  Office  shall  retain  in  his  custody  as  records  of  his  office  all  applica- 
tions, obligations,  and  all  other  papers  relating  to  the  sales  of  said  lands, 
and  shall  cause  to  be  kept  accurate  accounts  with  each  purchaser.*^ 
Acts  of  1895,  p.  68.     Also  Rev.  Stats.,  arts.  62,  4042,  4043. 

It  has  been  alleged  by  the  petitioner  that  the  Commissioner  of  the 
Land  Office  has  in  his  department  a  register  in  which  is  kept  a  record 
of  these  applications  to  purchase  school  land  as  they  are  filed  in  his 
office;  and  the  facts  alleged  show  that  this  register  is  a  record  of  the 
land  department  of  this  State.  Article  2436  of  the  Revised  Statutes  of 
this  State  is  as  follows :  '^t  shall  be  the  duty  of  the  Secretary  of  State, 
Commissioner  of  the  General  Land  Office,  Comptroller,  Treasurer,  Com- 
missioner of  Agriculture,  Insurance,  Statistics,  and  History,  Adjutant- 
General,  and  Attorney-General,  to  furnish  any  person  who  may  apply 
for  the  same  with  a  copy  of  any  paper,  document,  or  record  in  their  re- 
spective offices,  and  also  to  give  certificates  attested  by  the  seals  of  their 
respective  offices,  certifying  to  any  fact  or  facts  contained  in  the  papers, 
documents,  or  records  of  their  offices  to  any  person  applying  for  the 
same'^  (Revised  Statutes,  page  481);  thus  showing  that  it  is  con- 
templated by  our  laws  that  the  records  of  the  heads  of  the  various  de- 
partments are  public  records  concerning  which  a  citizen  has  a  right  to 
demand  information.  The  right,  however,  to  a  personal  examination 
of  such  records  is  especially  recognized  by  our  law  in  article  2441  of  the 
Revised  Statutes,  authorizing  the  Commissioner  of  the  General  Land 
Office  to  charge  fees  for  such  examinations  as  follows :  "The  Commis- 
sioner of  the  General  Land  Office  is  authorized  and  required  to  charge 
for  the  use  of  the  State  the  following  fees :  When  an  examination  of 
the  records  of  the  office  is  demanded  by  any  person  other  than  the 
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owner  of  the  survey  to  be  examined,  his  agent  or  attorney,  such  person 
shall  be  charged  a  fee  of  25  cents."  Again  this  right  of  examination 
of  the  public  records  is  recognized  by  our  statutes  in  article  2482  of  the 
Revised  Statutes,  as  follows :  "No  clerk  of  a  court,  justice  of  the  peace, 
or  other  officer  shall  be  allowed  to  charge  any  fee  for  the  examination 
of  any  paper  or  record  in  his  office."  This  article  is  apparently  in  con- 
flict with  the  preceding  one,  authorizing  the  Commissioner  of  the  Gen- 
eral Land  Office  to  charge  a  fee  for  such  examinations,  which  question, 
however,  is  immaterial  here,  as  the  petitioner  has  tendered  the  fees 
which  might  possibly  be  collectible  under  the  article  authorizing  the 
Land  Commissioner  to  demand  same.  Also  Rev.  Stats.,  arts.  4045, 
4046,  4047,  4053. 

T.  S.  Smith,  Attorney-General,  and  R.  H.  Ward,  Assistant,  for  re- 
spondent.— At  common  law  public  records  were  not  open  to  everyone  gen- 
erally ;  but  only  such  persons  as  had  some  specific  interest  in  the  subject 
matter  to  which  the  record  related  had  the  right  to  inspect  and  examine 
the  same.  The  conunon  law  being  the  rule  of  decision  in  this  State, 
except  when  abrogated  by  statute,  and  there  being  no  statute  in  this 
State  in  force,  thus  repealing  the  common  law,  and  as  relator  fails  to 
allege  or  show  in  himself  any  interest  in  the  index  or  roll,  or  said  applica- 
tions, or  any  right  or  interest  that  could  be  affected  by  the  same,  then, 
even  if  the  same  was  a  public  record,  relator  failed  to  show  any  lawful 
right  in  himself  to  inspect  said  index  or  roll,  or  said  applications.  Mer- 
rill on  Mandamus,  sees.  14  and  165;  14  Am.  and  Eng.  Enc.  of  Law,  p. 
171 ;  20  Am.  and  Eng.  Enc.  of  Law,  p.  521 ;  Randolph  v.  State,  60  Am. 
Rep.,  762;  Webber  v.  Townley,  43  Mich.,  535;  Match  Co.  v.  Powers,  51 
Mich.,  146;  Buck  v.  Collins,  51  Ga.,  391;  Bean  v.  People,  7  Colo.,  200. 

The  answer  of  respondent  shows  that  if  relator  and  other  persons 
similarly  situated  are  permitted  to  have  the  custody  of,  and  to  inspect 
and  examine,  the  index  and  roll,  and  said  applications,  such  practice 
would  most  seriously  interfere  with  the  dispatch  of  business  in  the 
General  Land  Office  in  regard  to  the  sale  and  lease  of  the  school  and 
other  public  lands;  that  employes  of  the  office  would  be  denied  access 
to  the  same,  when  the  continued  and  uninterrupted  use  of  the  same  is 
absolutely  essential  to  the  efficient  discharge  of  the  duties  of  the  office. 
That  under  such  circumstances  relator's  private  business  or  interest  are 
subordinate  to  the  general  right  of  the  public  to  have  the  business  of 
the  Land  Office  disposed  of  with  promptness  and  dispatch.  The  right 
to  examine  even  a  public  record  does  not  exist  when  such  examination 
interferes  with  public  interests  or  public  business,  Randolph  v.  State, 
82  Ala.,  527;  Brewer  v.  Watson,  61  Ala.,  310;  Webber  v.  Townley,  43 
Mich.,  535 ;  People  v.  Richards,  99  N.  Y.,  620 ;  State  v.  Rachac,  35  N. 
W.  Rep.,  7;  Cormack  v.  Wolcott,  15  Pac.  Rep.,  245;  Bean  v.  People.  2 
Pac.  Rep.,  909;  Buck  v.  Collins,  51  Ga.,  395;  Scribner  v.  Chase,  27  111. 
App.,  36. 

There  can  be  no  doubt  that  under  the  common  law  a  private  person 
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has  no  right  to  examine  or  inspect  public  records  unless  he  is  interested 
in  or  affected  in  some  manner  by  such  public  record.  That  the  common 
law,  unless  abrogated  by  statute,  is  the  rule  of  decision  in  this  State. 
Conceding,  then,  for  the  sake  of  the  argument,  that  the  index  or  roll  and 
said  applications  under  consideration  are  public  records,  the  question 
arises  is  there  any  statute  altering  the  common  law.  The  only  statutes 
in  force  in  this  State  on  this  subject  are  articles  2441,  4043,  4045,  4046, 
4047,  4048,  Revised  Statutes  1895.  Each  and  all  of  said  articles,  ex- 
cept article  4043,  are  literally  taken  from  an  act  of  the  Legislature  ap- 
proved June  2,  1873,  entitled  "An  act  to  better  protect  the  papers, 
records,  and  files  in  the  General  Land  OflSce."     See  Acts  1873,  p.  180. 

By  this  statute,  it  will  be  observed  that  the  private  citizen,  instead  of 
being  given  the  unrestricted  right  to  inspect  or  examine  the  records  or 
files  of  the  General  Land  Office,  it  was  made  a  criminal  offense  for  such 
citizen  to  inspect  or  examine  the  records  "without  first  obtaining  the 
consent  of  the  Commissioner,  and  an  order  for  the  detail  of  a  clerk  of 
said  office  to  be  present  and  superintend  such  examination."  And  it  is 
also  an  offense  to  make  such  examination  "without  the  presence  or  super- 
intendence of  such  clerk  detailed  for  that  purpose." 

When  the  fact  is  considered  that  the  examination  can  only  take  place 
in  the  presence  of  a  clerk  detailed  for  that  purpose,  the.  Legislature 
meant,  by  making  it  necessary  to  obtain  "the  consent  of  the  Commis- 
sioner, and  an  order  for  the  detail  of  a  clerk  to  be  present  and  super- 
intend such  examination,"  that  the  Commissioner  of  the  Land  Office 
should  be  vested  with  discretion  as  to  whether  or  not  such  examination 
should  be  made.  If  it  was  not  intended  by  the  law  to  give  the  Commis- 
sioner a  discretion  in  this  regard,  the  law  would  have  given  the  citizen 
the  unrestricted  right  to  make  the  examination,  and  have  expressly  made 
it  the  duty  of  the  Commissioner  to  give  his  consent,  and  to  detail  the 
clerk,  etc. 

BROWN,  Associate  Justice. — This  action  was  brought  by  the  plain- 
tiff against  Charles  Bogan,  Commissioner  of  the  General  Land  Office, 
by  petition  filed  in  this  court,  in  which  the  facts  alleged  are  substantially 
these:  There  were  deposited  and  filed  in  the  General  Land  Office  cer- 
tain papers,  application  rolls,  and  indexes,  concerning  the  public  free 
school  lands  belonging  to  the  State  of  Texas  lying  in  Wheeler  County. 
The  plaintiff  Anderson  was  employed  by  one  X.  White  to  inquire  into 
and  ascertain  if  certain  sections  of  the  public  free  school  land  in  the 
said  county  were  open  for  application  to  purchase,  and  to  secure  permis- 
sion from  the  Commissioner  to  examine  the  roll  or  index  and  applica- 
tions for  purchase  of  such  land  in  the  said  county.  That  plaintiff  ap- 
plied to  the  defendant,  the  Commissioner  of  the  General  Land  Office, 
for  permission  to  make  such  examination,  but  he  refused  to  permit 
plaintiff,  on  behalf  of  the  said  White,  to  examine  the  said  applications, 
roll,  or  index.  The  petition  contained  many  other  allegations  not 
necessary  to  be  enumerated ;  it  was  full  in  stating  all  the  facts.     Plain- 
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tiff  prayed  that  an  alternative  writ  of  mandamus  issue  to  the  defendant, 
and  that,  upon  final  hearing,  a  peremptory  writ  be  issued,  commanding 
the  said  Eogan,  Commissioner  of  the  General  Land  OflSee,  to  permit 
him  to  make  the  examination  under  the  rules  prescribed  by  law.  De- 
fendant Eogan  filed  an  answer  containing  a  general  demurrer,  special 
exceptions,  and  a  special  answer  setting  up  facts  showing  why  he  had 
refused  to  give  his  consent  for  the  plaintiff  to  make  such  examination* 
It  is,  however,  unnecessary  for  us  to  notice  any  of  the  pleadings  of  the 
defendants,  except  the  general  demurrer. 

Article  4045  of  the  Eevised  Civil  Statutes  reads  as  follows:  ^'Any- 
one desirous  to  examine  any  of  the  papers,  records,  or  files  in  the  General 
Land  Office  shall  first  obtain  the  consent  of  the  Commissioner  or  the 
chief  clerk,  in  writing,  so  to  do,  and  an  order  for  the  detail  of  a  clerk 
of  said  office  to  be  present  and  superintend  such  examination."  Articles 
4047  and  4048  require  that  the  clerk  detailed  to  superintend  the  ex- 
amination shall,  before  he  permits  such  person  to  handle  the  papers  or 
files,  indorse  on  the  wrapper  or  cover  a  list  of  the  papers  contained  in 
the  wrapper,  with  the  corresponding  numbers  thereof,  and,  after  the 
examination  has  been  completed,  the  clerk  shall  examine  the  papers  of 
the  file  and  see  that  they  correspond  with  the  list  on  the  wrapper  and 
are  in  place. 

If  the  statute  quoted  invests  the  Commissioner  of  the  General  Land 
Office  with  a  discretion  in  the  matter  and  empowers  him  to  determine 
whether  or  not  the  examination  may  be  made,  then  the  mandamus  can 
not  be  issued.  De  Poyster  v.  Baker,  Com.,  89  Texas,  155.  This  proposi- 
tion needs  neither  argument  nor  more  authority  to  sustain  it,  because  it* 
lies  at  the  foundation  of  the  law  governing  the  writ  of  mandamus. 

The  requirement  that  the  applicant  shall  first  procure  the  consent  of 
the  Commissioner  necesarily  implies  that  he  has  not  the  right  to  make 
the  examination  without  that  consent;  and  also,  that  the  Commissioner, 
having  the  power  to  consent,  must  necessarily  be  invested  with  authority 
to  refuse  consent.  This  would  seem  to  be  plain  enough  from  the  lan- 
guage of  the  statute  itself  and  to  result  necessarily  from  the  very  words 
used;  but  the  provisions  prescribing  the  manner  of  examination,  when 
consent  has  been  procured,  emphasize  the  fact  that  the  Legislature  in- 
tended to  commit  to  the  Commissioner  of  the  General  Land  Office  the 
care  and  custody  of  the  records  of  the  State  concerning  its  public  lands, 
SLB  well  as  the  lands  belonging  to  private  individuals,  with  a  very  broad, 
if  not  an  absolute,  discretion  over  the  subject  of  examination  made  by 
persons  not  employed  in  the  office.  Without  exception,  no  citizen  of 
Texas  has  the  right  to  make  any  examination  of  the  records  of  the  Gen- 
eral Land  Office  except  under  the  supervision,  and,  we  might  say,  sur- 
veillance of  a  clerk  detailed  especially  for  the  purpose  of  overlooking 
such  examination.  It  must  be  in  the  presence  of  the  clerk,  and  not 
only  that,  but  the  clerk  must,  before  he  commits  to  the  examiner  any  of 
the  papers,  write  a  list  of  them  upon  the  cover,  with  their  corresponding 
numbers,  so  as  to  thoroughly  identify  each  one,  and,  when  the  examina- 
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tion  has  been  completed,  no  matter  by  whom  made,  the  clerk  is  enjoined 
to  make  a  careful  examination  of  ^  the  papers,  comparing  them  with  the 
indorsement  upon  the  cover  to  ascertain  that  all  have  been  returned 
safely.  These  extraordinary  measures  indicate  clearly  that  there  was  a 
strong  reason  for  the  enactment  of  these  provisions  of  the  law,  which,  in 
the  opinion  of  the  Legislature,  made  it  necessary  that  a  strict  guard 
aad  watch  should  be  placed  over  the  records  of  the  General  Land  Office. 

Prior  to  the  year  1873,  great  liberty  was  allowed  in  the  examination  of 
the  records  of  the  General  Land  Office,  and  many  valuable  papers  were 
missing  from  the  files  which  should  have  been  there.  About  that  time, 
many  forged  titles  to  land  were  placed  of  record  in  this  State,  in  aid  of 
which  information  might  have  been  obtained  from  that  office,  and,  un- 
der these  circumstances,  the  Legislature  which  assembled  in  that  year 
enacted  a  law  entitled  "An  act  to  better  protect  the  papers,  records,  and 
files  in  the  General  Land  Office,"  approved  June  2,  1873,  which  em- 
braced the  provisions  before  quoted,  and  in  addition  made  it  a  penal 
offense  to  handle  or  examine  any  of  the  records  of  that  office  without  the 
consent  of  the  Commissioner,  which  is  embraced  in  article  117,  Penal 
Code.  The  surrounding  circumslfances  and  the  caption  of  the  bill  show 
that  the  act  was  passed  to  meet  an  imperative  demand  for  protection 
to  the  records  of  that  office,  and  nothing  short  of  the  rigid  regulations 
prescribed  would  have  answered  the  purpose. 

We  can  see  no  reasonable  ground  to  doubt  that  the  Commissioner  of 
the  Land  Office  has  the  right  to  refuse  permission  to  anyone  to  examine 
any  papers  in  the  General  Land  Office,  and  that  such  person  must  resort 
to  the  regular  methods  of  getting  certified  copies  or  certificates  of  fact 
as  provided  by  the  law.  In  all  ordinary  cases,  this  character  of  infor- 
mation would  be  sufficient. 

We  would  not  say  that  there  might  not  arise  cases  in  which  the  Com- 
missioner of  the  General  Land  Office  would  be  required  to  permit  an 
examination  of  the  records;  but  the  petition  in  this  case  presents  no 
such  state  of  facts.  If  the  records  of  Wheeler  County  did  not  show  the 
land  to  be  upon  the  market,  it  could  not  be  the  subject  of  application 
to  purchase;  if  shown  by  such  records  to  be  upon  the  market  for  sale, 
any  citizen  who  possessed  the  prescribed  qualifications  could  make  ap- 
plication therefor.  But  it  is  unnecessary  to  add  reasons  for  the  decision 
at  which  we  have  arrived.  It  is  sufficient  for  us  that  the  statute  commits 
this  matter  to  the  discretion  of  the  Commissioner  of  the  General  Land 
OflBce,  and  this  court  has  no  power  to  compel  him  to  give  that  consent. 
The  application  for  writ  of  mandamus  is  therefore  refused. 

Writ  of  mandamus  refused. 


Digitized  by 


Google 


188  93  Texas  Reports.  [December, 

W.  L.  Bullock  v.  Fkaxk  Sprowls. 

No.  834..  Decided  December  18,  1809. 

1.  Minor — Conveyance  by — ^DisafELrmance— Betuming  Consideration. 

Plaintiff  is  not  required  to  tender  back  the  consideration  received  by  him  and  spent 
for  other  than  necessaries  during  his  minority,  as  a  condition  to  recovering  back, 
on  coming  of  age,  land  conveyed  by  him  while  a  minor.    (Pp.  190,  192.) 

2.  Same — Cases  Limited. 

The  general  rule  requiring  a  return  of  the  consideration  received  by  a  minor, 
as  a  condition  for  disafHrming  his  conveyance,  announced  in  Cummings  v.  Powell, 
8  Texas,  88;  Womack  v.  Womack,  8  Texas,  417;  Kilgore  v.  Jordan,  17  Texas,  356; 
Stuart  V.  Baker,  17  Texas,  421;  Bingham  v.  Barley,  56  Texas,  286;  Graves  v.  Hick- 
man, 59  Texan,  383;  Harris  v.  Musgrove,  59  Texas,  403;  Vogelsang  v.  Null,  67  Texas, 
465;  Wade  v.  Love,  69  Texas,  522;  Ferguson  v.  Railway,  73  Texas,  344;  and  Railway 
V.  Ferguson,  73  Texas,  349,  is  limited  to  cases  in  which  such  consideration  is  still  un- 
der his  control,  or  has  been  disposed  of  after  attaining  majority,  or  perhaps  where 
spent  for  necessaries  while  still  a  minor.     (P.  191.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fifth  District,  in  an  ap- 
peal from  Dallas  County. 

Sprowls  brought  trespass  to  try  title  against  Bullock,  and  had  judg- 
ment recovering  land  conveyed  by  him  while  a  minor.  Bullock  ap- 
pealed, and  on  afl&rmance  of  the  judgment  obtained  a  writ  of  error. 

A.  II,  Field  and  Jeff  ^Yord,  for  plaintiff  in  error. — Where  a  minor 
sells  and  conveys  property  and  after  arriving  at  the  age  of  majority 
elects  to  disaffirm  his  said  sale  and  conveyance  and  brings  suit  against 
his  vendee  to  set  same  aside,  he  must  offer  to  restore,  and  restore,  the  con- 
sideration received  by  him,  and  it  is  the  duty  of  the  court  to  provide  in  its 
decree  for  the  protection  of  such  vendee  in  the  recovery  and  return  to  him 
of  the  consideration  so  received  by  said  minor.  Bingham  v.  Barley,  55 
Texas,  281;  Vogelsang  v.  Xull,  67  Texas,  465;  Rutherford  v.  Stamper, 
60  Texas,  447 ;  O'Connor  v.  Vineyard,  91  Texas,  496. 

Harry  P.  Lawther,  for  defendant  in  error. — It  is  not  a  condition 
precedent  to  the  disaffirmance  by  one,  upon  coming  of  age,  of  a  sale  of 
land  made  during  infancy,  that  he  shall  return  the  consideration  re- 
■ceived,  if  during  infancy  he  have  sjKmt,  consumed,  or  wasted  the  same, 
fio  that  upon  coming  of  age  and  to  disaffirm  his  act,  he  has  it  not  in  his 
possession,  nor  under  his  control,  and  can  not  restore  it.  Tyler  on  In- 
fancy and  Coverture,  sec.  37;  Bishop  on  Con.,  sees.  940,  921;  10  Am. 
and  Eng.  Enc.  of  Law,  654;  1  Dev.  on  Deeds,  sec.  96;  1  Minors'  In- 
stitutes, 493,  494;  McGreal  v.  Taylor,  167  U.  S.,  688;  Eureka  County 
V.  Edwards,  71  Ala.,  248;  Manning  v.  Johnson,  26  Ala.,  446;  Railway 
V.  Higgins,  44  Ark.,  293 ;  Shuford  v.  Alexapder,  74  Ga.,  293 ;  Brandon 
V.  Brown,  106  111.,  519;  Reynolds  v.  McCurry,  100  111.,  356;  Dill  v. 
Bowen,  54  Ind.,  204 ;  Carpenter  v.  Carpenter,  45  Ind.,  142 ;  Briggs  v. 


Digitized  by 


Google 


1899.]  Bullock  v.Sprowls.  189 

McCabe,  27  Ind.,  327;  Miles  v.  Lingerman,  24  Ind.,  385;  Pitcher  v. 
Layeock,  7  Ind.,  398;  Hawes  v.  Railway,  64  Iowa,  315;  Jenkins  v.  Jen- 
kins, 12  Iowa,  195;  Vallandingham  v.  Johnson,  85  Ky.,  288;  Eichardson 
V.  Linney,  7  B.  Mon.,  571;  Walsh  v.  Young,  110  Mass.,  396;  Chandler 
V.  Simmons,  97  Mass.,  508;  Harvey  v.  Briggs,  68  Miss.,  60;  Brantley 
V.  Wolf,  60  Miss.,  420;  Building  Assn.  v.  Hermann,  33  Md.,  128; 
Brawner  v.  Franklin,  4  Gill,  463;  Boody  v.  McKenney,  23  Me.,  517; 
Dawson  v.  Helmes,  30  Minn.,  107 ;  Lacy  v.  Pixler,  25  S.  W.  Rep.,  206 ; 
Craig  V.  Van  Bebber,  100  Mo.,  584;  Engelbert  v.  Froxell,  40  Xeb., 
195;  Green  v.  Green,  69  X.  Y.,  553;  Lenunon  v.  Beeman,  45  Ohio  St., 
505;  Cressinger  v.  Welch,  15  Ohio,  156;  Shaw  v.  Boyd,  5  Serg.  &  R., 
309;  Lane  v.  Dayton,  etc.,  Co.,  48  S.  W.  Rep.,  1094;  Xichol  v.  Steger, 
2  Tenn.  Ch.,  328. 

Where,  upon  a  sale  of  land  by  an  infant,  the  consideration  was  paid 
not  to  the  infant,  but  to  another  who  delivered  the  deed  for  the  infant, 
but  who  did  not  pay  over  the  money  to  him,  the  infant  is  not  bound  to 
restore  the  consideration  when,  upon  coming  of  age,  he  elects  to  dis- 
aflBnn  the  sale.  Vogelsang  v.  Xull,  67  Texas,  465 ;  Stull  v.  Harris,  51 
Ark.,  294 ;  Fox  v.  Drewry,  35  S.  W.  Rep.,  533 ;  Richardson  v.  Pate,  93 
Ind.,  423;  Law  v.  Long,  41  Ind.,  586;  Robinson  v.  Weeks,  56  Me., 
102;  Engelbert  v.  Troxell,  40  Xeb.,  195;  Clark  v.  Tate,  7  Mont.,  171; 
Grif&s  V.  Younger,  6  Ired.  Eq.,  520;  Ruchizky  v.  De  Haven,  97  Pa.  St., 
202;  Bedinger  v.  Wharton,  27  Gratt.,  857. 

A  close  consideration  of  the  Texas  cases  will  show  that  the  question 
as  to  the  infant's  obligation  to  restore  the  consideration,  when  the  same 
has  been  spent  or  disposed  of  during  infancy,  has  never  been  passed 
upon  in  this  State. 

WILLIAMS,  Associate  Justice. — The  facts  affecting  the  question 
on  which  this  writ  of  error  was  granted  are  the  following: 

Defendant  in  error,  Sprowls,  on  the  3d  day  of  February,  1894,  being 
a  minor  17  years  of  age,  agreed  with  his  stepfather,  E.  J.  Allen,  to  buy 
a  fifth  interest  in  a  mercantile  business  which  the  latter  owned,  and, 
in  order  to  raise  money  to  pay  for  it,  proposed  to  sell  to  plaintiff  in 
error,  Bullock,  the  one-sixth  interest  now  in  controversy  in  land  which 
he  had  inherited  from  his  father.  The  parties  met  and  discussed  the 
proposition  to  sell  the  land  to  Bullock,  who  at  first  demurred  on  account 
of  Sprowls^  minority,  but  finally  consented  to  buy,  upon  Sprowls  and 
Allen  agreeing  to  execute  a  bond,  with  security,  binding  Sprowls  to  ob- 
tain the  removal  of  his  disabilities ;  or,  if  he  failed  in  that,  to  ratify  the 
sale  when  he  attained  his  majority ;  and,  in  the  event  of  his  failure  to  do 
both,  to  refund  the  money  expended  on  the  land,  etc.  The  deed  and 
bond  were  then  executed  by  Sprowls  and  delivered  to  Allen,  to  be  by 
him  carried  and  deliverecl  to  Bullock.  S[)rowIs,  at  the  same  time, 
authorized  Allen  to  receive  from  Bullock  the  purchase  money  of  the 
land  and  retain  it  as  payment  for  the  interest  in  the  mercantile  busi- 
ness, and  gave  Allen  an  order  on  Bullock,  authorizing  the  latter  to  pay 
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to  the  former  the  money  for  the  purpose  stated.  The  transaction  was 
thus  closed.  Allen  received  and  used  the  money,  $666.66,  and  admitted 
Sprowls  into  the  business  as  joint  owner.  While  this  joint  business 
continued,  Sprowls  drew  out  of  it  $100.  In  a  short  time,  Allen  bought 
Sprowls'  interest  in  the  business  in  exchange  for  a  tract  of  land  worth 
$1200,  incumbered  by  mortgages  amounting  to  $900,  besides  interest. 
Xot  being  able  to  discharge  the  liens,  Sprowls  sold  his  interest  in  the 
land  for  some  personal  property  which  he  disposed  of  for  $150.  All 
of  these  transactions  occurred  while  he  was  still  a  minor,  and  the  money 
received  for  the  personal  property  was  likewise  spent,  for  what,  he 
states,  he  does  not  remember,  before  he  reached  his  majority.  In  the 
opinion  of  the  Court  of  Civil  Appeals  it  is  stated  that  this  money  was 
expended  for  clothing  and  support,  but  there  is  no  evidence  in  the  record 
to  this  effect.  What  the  $100  received  by  him  out  of  the  store  consisted 
of  and  the  disposition  made  of  it  are  not  stated.  Sprowls  had  none 
of  it  when  he  became  of  age.  During  the  whole  time  covered  by  these 
transactions,  Sprowls'  mother  was  living  and  was  his  legal  guardian. 

This  action  was  brought  by  Sprowls  upon  reaching  majority,  having 
for  one  of  its  objects  the  setting  aside  of  his  deed  to  Bullock  and  the 
recovery  of  the  interest  thereby  conveyed.  A  judgment  in  his  favor 
was  affirmed  by  the  Court  of  Civil  Appeals. 

The  writ  of  error  was  granted  upon  the  assignment  that  the  judgment 
was  erroneous  in  allowing  plaintiff  to  recover  without  restoring  the 
consideration  received  by  him,  our  impression  being  that  he  should, 
at  least,  have  been  required  to  restore  the  $150  which  the  Court  of  Civil 
Appeals  stated  had  been  used  by  him  in  obtaining  a  support  and  cloth- 
ing. Since  the  record  does  not  bear  out  that  statement,  it  is  unneces- 
sary to  consider  what  would  have  been  the  proper  judgment  if  the  fact 
stated  had  existed. 

The  question  presented  is,  whether  or  not  the  plaintiff  was  required, 
as  a  condition  of  disaffirming  his  conveyance  and  recovering  the  land, 
to  restore  a  consideration  received  for  it  which  was  not  in  his  possession 
or  control  when  he  arrived  at  full  age,  but  had  been  dissipated  by  him 
while  still  a  minor.  If  he  is  to  be  required  to  restore,  without  inquiry 
as  to  the  disposition  made  by  him  of  such  consideration,  we  can  see  no 
reason  why  the  exaction  should  not  be  a  restoration  of  the  whole  sum 
paid  by  Bullock.  He  would  not,  in  our  opinion,  be  exempted  from 
this  requirement  by  the  principle  laid  down  in  Vogelsang  v.  Null,  67 
Texas,  465.  In  that  case,  the  minor  never  received  the  purchase  money, 
but  it  went  into  the  hands  of  and  was  appropriated  by  those  who  joined 
with  her  in  the  conveyance.  Here,  while  the  money  was  not  paid  into 
the  minor's  hands,  it  was  paid  to  Allen  with  his  consent  and  in  accordance 
with  his  agreement.  He  received  it  in  the  way  in  which  he  stipulated 
to  receive  it.  The  transaction  was,  in  effect,  the  same  as  if  the  money 
had  been  paid  to  him  and  by  him  turned  over  to  Allen,  as  the  price  of 
the  interest  in  the  business,  and  the  question  is  exactly  the  same  as  would 
have  arisen  had  such  been  the  facts.     He  thus  completely  disposed  of 
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the  money  during  his  minority,  and,  in  the  same  way,  he  disposed  of  the 
property  received  for  the  business,  and  the  money  eventually  received 
for  the  property.  There  can  be  no  reason  for  holding  him  bound  to 
restore  the  avails  of  the  property  which  would  not  equally  authorize 
the  requirement  that  he  restore  the  original  purchase  money.  He  dis- 
posed of  all  during  minority  without  substantial  or  enduring  benefit 
to  himself. 

In  many  of  the  opinions  of  this  court,  the  general  rule  has  been 
broadly  announced  that  an  attempt  by  the  maker  of  a  deed  to  disaffirm 
it  on  the  ground  that  it  was  executed  while  he  was  under  the  disability 
of  minority,  must,  in  order  to  be  successful,  be  accompanied  by  a  re- 
storation of  the  consideration  received  for  the  property  conveyed.  Cum- 
mings  V.  Powell,  8  Texas,  88;  Womack  v.  Womack,  8  Texas,  417;  Kil- 
gore  V.  Jordan,  17  Texas,  356;  Stuart  v.  Baker,  17  Texas,  421 ;  Bingham 
V.  Barley,  55  Texas,  285 ;  Graves  v.  Hickman,  59  Texas,  383 ;  Harris  v. 
Musgrove,  59  Texas,  403 ;  Vogelsang  v.  Null,  supra ;  Wade  v.  Love,  69 
Texas,  522;  Ferguson  v.  Houston,  etc.,  Eailway  Co.,  73  Texas,  344; 
Houston,  etc.,  Railway  Co.  v.  Ferguson,  73  Texas,  349.  But  we  think 
these  decisions  do  not  go  farther  than  to  state  a  general  principle,  the 
facts  of  the  cases  under  consideration  not  requiring  a  more  particular 
consideration  of  the  subject  for  the  purpose  of  defining  the  qualifications 
to  which  the  rule  might  be  subject.  In  all  of  them  in  which  the  right 
to  disaffirm  was  denied,  except  Ferguson  v.  Railway,  other  reasons  for 
the  judgment  besides  the  failure  to  restore  existed;  and  in  several  of 
them,  the  rule  was  stated  in  general  terms  only  by  way  of  argument 
or  illustration  of  other  propositions.  In  none  of  them  does  any  ques- 
tion appear  to  have  been  raised  as  to  the  disposition  made  by  the  minor 
of  the  consideration  during  his  minority. 

In  the  ease  of  Ferguson  v.  Railway  there  was  evidence  to  justify  the 
conclusion  that  the  party  whose  land  was  sold  under  a  power  of  attor- 
ney executed  by  him  while  a  minor,  received  and  appropriated  the  pro- 
ceeds of  property,  in  which  the  money  received  by  the  agent  for  the 
land  had  been  invested  for  his  benefit,  after  he  had  arrived  at  full  age, 
and  that  he  then  delayed  action  to  disaffirm  the  transaction  for  two 
years.  The  case  was  decided  upon  all  of  the  facts,  of  which  the  failure 
to  restore  the  purchase  money  was  only  one. 

That  one  disaffirming  his  deed  on  the  ground  that  it  was  ex- 
ecuted when  he  was  a  minor  must  restore  the  consideration,  if  it  is  still 
in  his  possession  or  within  his  control,  is  a  proposition  about  which 
there  can  be  no  doubt.  It  may  also  be  true  that  if  he  has  used  it  during 
minority  for  purposes  for  which  the  law  would  permit  him  to  charge  his 
estate,  as  for  obtaining  necessaries,  he  must  restore  or  account  for  its 
equivalent.  Searcy  v.  Hunter,  81  Texas,  646;  Womack  v.  Womack,  8 
Texas,  supra.  If  he  has  retained  it  until  he  reached  full  age  and  then 
appropriated  it,  this  may  be  a  sufficient  reason,  ordinarily,  to  preclude 
him  from  disaffirming  the  contract ;  or,  if  not  to  preclude  him  absolutely, 
to,  at  least,  require  him  to  pay  its  equivalent  without  inquiry  as  to  the 


Digitized  by 


Google 


192  93  Texas  Kepobts.  [December, 

purposes  to  which  he  has  devoted  it.  What  are  the  proper  rules  in  such 
cases,  as  well  as  in  those  in  which  minors  have  deceived  persons  honestly 
dealing  with  them  into  buying  their  property  in  the  belief  that  they 
are  of  full  age,  are  questions  which  have  no  bearing  upon  this  inquiry. 
The  trade  in  this  case  was  made  with  full  knowledge  by  all  parties  that 
Sprowls  had  no  power  to  bind  himself  by  his  conveyance.  The  effect 
of  it,  if  it  is  to  stand,  was  to  convert  property,  which  the  law  put  it 
beyond  his  power  to  waste  by  injudicious  management,  into  money, 
which  he  could  waste  and  has  wasted. 

If  a  recovery  of  the  land  is  to  be  denied  him  until  he  shall  restore 
an  equivalent  for  the  money  which  he  has  thus  been  enabled  to  dis- 
sipate, the  purpose  of  the  law  will  be  defeated,  and  his  estate  will  be 
taken  to  make  good  the  money  which  the  person  dealing  with  him  has 
put  it  in  his  power  to  squander  through  his  lack  of  discretion.  The 
disability  laid  upon  minors  to  sell  their  property  will  afford  small  pro- 
tection if  purchasers  may  pay  them  money  upon  it,  and,  after  it  has 
been  lost  through  extravagance  or  indiscretion,  hold  the  property  as  a 
security  for  the  return  of  the  money.  Proper  consideration  for  the 
interests  of  parties  who  thus  knowingly  deal  with  minors  does  not  de- 
mand that  the  purposes  of  the  law  in  imposing  the  disability  should  be 
defeated.  Losses  which  occur  in  such  dealings  are  only  what  persons 
buying  property  from  and  paying  money  to  minors  should  expect  from 
their  presumed  incapacity  to  judiciously  manage  business  affairs,  and 
they  are  natural  consequences  of  such  risks  which  can  furnish  no  good 
reason  for  denying  to  the  minors  the  protection  which  it  is  the  purpose 
of  the  law  to  give  them. 

We  do  not  think  it  was  ever  the  purpose  of  the  learned  judges  who 
wrote  the  opinions  in  the  cases  cited  to  lay  down  a  rule  so  broad  that, 
in  its  operation,  it  would  conflict  with  the  leading  principle  which  ren- 
ders minors  incapable  of  conveying  away  their  property;  but  that  it 
was  only  meant  to  state  a  general  principle  under  which  all  persons 
would  be  protected  from  loss  as  far  as  this  could  be  done  consistently 
with  the  protection  designed  to  be  given  to  the  interests  of  the  minor. 

Other  courts  have  stated  the  rule  quite  as  broadly  as  has  been  done 
in  the  previous  cases  in  this  court,  and  some  of  their  decisions  are  cited 
in  Cummings  v.  Powell  and  Kilgore  v.  Jordan;  but  when  circumstances 
s^uch  as  exist  in  this  case  have  arisen,  the  same  courts  have  generally 
admitted  the  qualification  that  where  the  consideration  has  been  wasted 
by  the  minor  during  his  minority,  he  is  not  required  to  pay  its  equivalent 
as  a  condition  of  recovering  property  conveyed  by  him.  Badger  v.  Phin- 
ney,  15  Mass.,  363;  Chandler  v.  Simmons,  97  Mass.,  508;  Taft  v.  Pike, 
14  Vt.,  405;  Whitcomb  v.  Joslyn,  51  Vt.,  79;  Roof  v.  Stafford,  7  Cow., 
182 ;  Hillyer  v.  Bennett,  3  Edw.^  Ch.,  222 ;  Green  v.  Green,  69  N.  Y.,  553 ; 
Hill  V.  Anderson,  5  Smedes  &  M.,  216;  Harvey  v.  Briggs,  68  Miss.,  60; 
Brantley  v.  Wolf,  60  Miss.,  420;  Craig  v.  Van  Bebber,  100  Mo.,  584. 
The  great  weight  of  authority,  and,  we  think,  the  clear  reason  is  in 
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favor  of  this  proposition.     McGreal  v.  Taylor,  167  U.  S.,  688,  same  case, 
L.  C.  P.,  326,  where  many  of  the  authorities  are  cited. 

We  therefore  conclude  that  the  courts  below  rightly  held  that  the 
plaintiff  was  not,  under  the  circumstances  appearing,  required  to  pay 
to  the  defendant  any  sum  before  recovering  the  land. 

Affirmed. 


G.  F.  Barnett  v.  John  W.  Squyres. 

No.  851.    Decided  December  18,  1899. 

Begistratioxi — Judgment  Lien — Notice. 

As  between  a  purchaser  of  land  at  execution  sale,  and  one  claiming  under  a  fore 
closure  sale  upon  a  mortgage  unrecorded  at  the  attaching  of  the  judgment  creditor*? 
lien,  the  burden  was  upon  the  one  claiming  under  the  unrecorded  instrument  to 
show  notice  thereof  to  the  creditor  before  his  lien  attached.    (P.  194.) 

Erkor  to  the  Court  of  Civil  Appeals  for  the  Second  District,  in  an 
appeal  from  Parker  County. 

Squyres  sued  Barnett  in  trespass  to  try  title,  and  had  judgment  re- 
covering the  land,  which  was  aflSrmed  on  appeal  by  defendant,  who 
then  obtained  writ  of  error. 

E.  L.  Mosley,  A.  0,  Boyle,  and  Alexander  &  Fain,  for  plaintiff  in 
error. 

John  W.  Squyres,  defendant  in  error,  in  his  own  behalf. 

WILLIAMS,  Associate  Justice. — This  was  an  action  of  trespass 
to  try  title  by  Squyres  against  Barnett  to  recover  the  land  in  con- 
troversy. The  answer  was,  not  guilty.  Both  parties  claim  under  Spain 
Fondren,  their  titles  being  as  follows:  Spain  Fondren,  on  the  18th 
day  of  February,  1896,  executed  to  Squyres  a  mortgage  on  the  land 
to  secure  a  note  executed  at  same  time  by  Fondren  to  Squyres,  which 
mortgage  was  not  recorded  until  February  2,  1897.  It  was  foreclosed 
by  judgment  of  the  District  Court  in  October,  1897,  and  a  sale  of  the 
land  was  thereafter  made  under  this  judgment,  and  Squyres  became  the 
purchaser  and  claims  title  under  such  purchase.  On  the  16th  day  of  De- 
cember, 1896,  in  the  County  Court  of  Parker  County,  one  Mrs.  Eice 
recovered  a  judgment  for  money  against  Spain  Fondren,  and,  on  same 
day,  caused  an  abstract  thereof  to  be  regularly  filed  and  recorded  in  the 
office  of  the  county  clerk  of  that  county,  and  subsequently  caused  a  sale 
of  the  land  in  controversy  under  execution,  as  the  property  of  Fondren, 
to  be  regularly  made,  at  which  Barnett  became  the  purchaser  and  ac- 
quired such  title  as  passed  thereby. 
Vol.  LXXXXIII.  Supreme -13 
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There  was  no  evidence  as  to  whether  or  not  Mrs.  Rice,  before  the 
recording  of  the  abstract,  had  notice  of  the  unrecorded  mortgage  to 
Squyres,  but  it  was  shown  that  her  attorney  and  Barnett  had  notice  of 
it  before  the  issuance  of  the  execution.  The  District  Court  held  that 
the  burden  was  upon  defendant  to  show  affirmatively  that  Mrs.  Rice  had 
no  notice  of  the  mortgage  when  her  abstract  was  recorded,  in  order  to 
acquire  a  lien  superior  to  the  mortgage,  and  rendered  judgment  for  the 
plaintiff.  The  Court  of  Civil  Appeals  approved  this  view  and  affirmed 
the  judgment. 

The  decisions  of  this  court  have  determined  the  rule  to  be  otherwise, 
placing  the  burden  upon  the  person  asserting  right  under  the  un- 
recorded instrument  to  show  notice  to  the  creditor  prior  to  the  acquisi- 
tion of  his  lien.  Linn  v.  Le  Compte,  47  Texas,  442,  443;  Wright  v. 
Lassiter,  71  Texas,  644,  645. 

Under  the  facts  the  defendant  was  entitled  to  judgment,  and  the. 
judgments  of  the  District  Court  and  of  the  Court  of  Civil  Appeals  will 
be  reversed  and  judgment  will  be  rendered  that  plaintiff  take  noth- 
ing, etc. 

Reversed  and  rendered. 


JANUARY,  1900. 


Mabt  Sbidebs  v.  Merchants  Life  Association  of  the 
United  States. 

No.  843.    Decided  January  11,  1900. 

1.  Contract — Coxporation  Created  by  Another  State. 

Quaere:  Whether  the  contract  of  a  foreign  corporation  in  this  State  is  affected 
by  the  laws  of  the  State  of  its  creation?    (P.  198.) 

2.  Contract — Conflict  of  Laws. 

A  contract  providing  for  performance  of  the  acts  agreed  upon  in  another  State, 
18  governed  by  the  law  of  the  place  of  performance.    (Pp.  198,  199.) 

3.  Same— Insurance— Place  of  Performance. 

A  policy  of  life  insurance  which  promised  payment  on  fulfillment  of  its  condi- 
tions, at  the  home  office  of  the  company,  in  Missouri,  was  governed,  as  to  the 
effect  of  its  conditions  as  to  misrepresentations  in  the  application,  by  the  statute 
of  that  State,  and  therefore  not  avoided  by  the  falsity  of  such  statements  where 
the  matter  misrepresented  did  not  contribute  to  the  event  on  which  the  policy 
became  payable.     (Pp.  198-200.) 

4.  Same— Local  Office  and  Agent. 

The  fact  that  the  laws  of  this  State  require  an  insurance  company  of  another 
State  to  maintain  in  this  a  local  office  and  agent  on  whom  service  may  be  had, 
as  a  condition  of  doing  business,  does  not  make  its  contract,  where  performable  at 
its  home  office,  governed  by  the  laws  of  Texas.     (P.  200.) 
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5.  Foreigrn  Law — ^Proof — Construction. 

While  the  construction  placed  on  statutes  pi  another  State  by  its  courts  will 
usually  be  followed  by  ours,  their  opinions  are  not  evidence  of  the  existence  of 
the  statutes  which  they  construe.    (P.  200.) 

6.  Insuranoe— <:k>n8truction  of  Contract — Forfeiture. 

Insurance  contracts  will  be  construed  most  strongly  against  the  company,  and 
so  as  to  prevent  forfeitures  of  the  rights  of  the  insured  if  consistent  with  the 
terms  of  the  policy.     (Pp.  200,  201.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Third  District,  in  an 
appeal  from  Travis  County. 

Mrs.  Seiders  sued  the  insurance  company  and  the  latter  had  judgment 
in  the  trial  court  canceling  the  policy  sued  on  upon  return  of  the 
premium  paid.  Plaintiff  appealed,  and  on  affirmance  of  the  judgment 
obtained  a  writ  of  error. 

Z.  T.  Fulmore,  for  plaintiff  in  error. — The  court  erred  in  holding,  as 
a  matter  of  law,  that  the  Missouri  statute  does  not  control  the  terms 
of  the  contract  sued  upon  in  this  case,  the  defendant  being  a  Missouri 
corporation,  incorporated  under  the  laws  of  that  State  and  doing  busi- 
ness as  a  Missouri  corporation  in  Texas.  The  laws  of  the  State  in 
which  an  insurance  company  is  chartered  apply  to  its  contracts  made 
outside  the  State  where  chartered,  and  the  laws  of  Missouri  apply  to 
this  contract.  Insurance  Co.  v.  Fields,  26  S.  W,  Rep.,  280;  Rue  v. 
Railway,  74  Texas,  474;  Fowler  v.  Bell,  35  S.  W.  Rep.,  822;  Matthews 
V.  Skinner,  62  Mo.,  331;  Black  v.  Canal  Co.,  22  N.  J.  Eq.,  422;  2  Beach 
on  Corp.,  sec.  742;  Fletcher  v.  Insurance  Co.,  4  McCrary,  440;  13  Fed. 
Rep.,  526. 

The  misrepresentations  upon  which  the  appellee  relied  to  defeat  the 
plaintiff's  cause  of  action  were  immaterial,  having  in  no  manner  con- 
tributed to  the  death  of  Seiders,  and  therefore  not  a  valid  basis  of  de- 
fense. 

The  statute  of  Missouri  in  force  when  this  policy  was  issued,  pro- 
vided as  follows:  "No  defense  based  upon  misrepresentations  made 
in  obtaining  or  securing  a  policy  of  insurance  on  the  life  or  lives  of 
any  person  or  persons,  shall  be  deemed  material  or  render  the  policy 
void,  unless  the  matter  misrepresented  shall  have  actually  contributed 
to  the  contingency  or  event  on  which  the  policy  is  to  become  due  or 
payable,  and  whether  it  so  contributed  in  any  case  shall  be  a  question 
for  the  jury."  Rev.  Stats.,  Mo.,  sec.  596.  The  court  erred  in  holding 
that  the  contract  sued  on  in  this  case,  although  by  its  terms  the  pre- 
miums were  payable  at  the  home  office  in  Missouri,  loss  was  to  be  paid 
at  the  home  office  in  Missouri,  and  the  policy  was  issued,  signed,  and 
sealed  in  Missouri,  was  a  Texas  contract.  The  application  of  P.  W. 
Seiders,  for  insurance,  having  been  accepted  in  St.  Louis,  Mo.,  the  loss 
and  premiums  being  payable  at  the  home  office  in  Missouri,  and  the 
policy  issued  in  Missouri,  the  law  of  Missouri  should  prevail  in  the 
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construction  of  the  policy,  it  being  a  Missouri  contract.  Richards  on 
Ins.,  sec.  44;  Shattuck  v.  Insurance  Co.,  4  Cliff.,  C.  C,  598;  Whitcomb 
V.  Insurance  Co.,  8  Repr.,  642;  Smith  v.  Insurance  Co.,  5  Fed.  Rep., 
582 ;  Desmazes  v.  Insurance  Co.,  7  Ins.  L.  J.,  926. 

Fiset  &  Miller,  for  defendant  in  error. — It  is  well  established  that 
the  statements  and  answers  found  by  the  trial  court  to  have  been  false 
avoided  the  contract  unless  the  Missouri  statute  is  applicable.  Fitz- 
maurice  v.  Insurance  Co.,  84  Texas,  61;  Insurance  Co.  v.  Hazlewood, 
75  Texas,  338;  Insurance  Co.  v.  Fletcher,  117  U.  S.,  530. 

The  statute  of  Missouri  was  passed  in  pursuance  of  a  local  policy  of 
the  State  for  the  protection  of  its  own  citizens,  and  there  is  no  reason 
for  supposing  the  Missouri  Legislature  intended  it  should  apply  outside 
of  that  State;  the  true  rule  of  comity  therefore  does  not  require  the 
courts  of  other  States  to  give  effect  to  that  statute  in  regard  to  acts 
and  matters  occurring  outside  of  the  State  of  Missouri.  Taylor  on 
Corp.,  sec.  391;  Insurance  Co.  v.  Insurance  Co.,  11  Humph.  (Tenn.),. 
1 :  American  Bible  Society  v.  Marshall,  15  Ohio  St.,  537 ;  White  v. 
Howard,  38  Conn.,  342;  Healy  v.  Reed,  153  Mass.,  197;  Thompson  v. 
Swoope,  24  Pa,  St.,  480. . 

The  presumed  intention  of  the  parties  to  a  contract  as  to  what  law 
should  be  applicable  must  govern.  The  contract  was  made  in  Texas, 
and  if  broken  was  expected  to  be  enforced  there.  The  transaction  was 
therefore  intended  to  be  governed  by  the  general  laws  of  Texas.  This 
is  particularly  evident  when  it  is  considered  that  the  parties  can  not  be 
presumed  to  have  contemplated  a  law  which  would  defeat  their  engage- > 
ments.  Assurance  Soc.  v.  Clements,  140  U.  S.,  226;  Cravens  v.  In- 
surance Co.,  50  S.  W.  Rep.,  522;  Pomeroy  v.  Insurance  Co.,  40  111.,^ 
398;  Cromwell  v.  Insurance  Co.,  33  Am.  Rep.,  258;  Addler  v.  Stoffel, 
46  X.  W.  Rep.,  891;  Pace  v.  Pace,  19  Fla.,  438;  Insurance  Co.  v. 
Webb,  54  Ala.,  698;  Fletcher  v.  Insurance  Co.,  13  Fed.  Rep.,  526; 
Pritchard  v.  Xorton,  106  U.  S.,  140;  Scudder  v.  Bank,  91  U.  S.,  411; 
Ryan  v.  Railway,  65  Texas,  13;  Liverpool  Co.  v.  Insurance  Co.,  129 
r.  S.,  397;  Ruse  v.  Railway,  23  X.  Y.,  516;  Insurance  Co.  v.  Warwick, 
^   20  Grat.,  614;  Cantu  v.  Bennett,  39  Texas,  304. 

BROWX,  Associate  Justice. — The  plaintiff  sued  the  defendant 
upon  a  policy  of  life  insurance  upon  the  life  of  her  husband,  P.  W. 
Seiders,  for  the  sum  of  $3000.  The  defendant  pleaded,  among  other 
things,  that  the  deceased,  in  his  application  for  insurance,  represented 
and  warranted  that  he  had  never  made  application  for  insurance  to  any 
other  company  which  had  been  rejected,  and  that  the  said  representa- 
tions were  false  in  fact.  The  plaintiff  replied,  setting  up  the  law  of 
the  State  of  Missouri  hereafter  copied  in  the  statement  of  the  case. 
The  trial  was  had  before  the  district  judge,  who  filed  conclusions  of 
fact,  of  which  we  make  the  following  condensed  statement:  The  de- 
fendant was  incorporated  under  the  laws  of  the  State  of  Missouri,  and 
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has  its  principal  oflSce  in  the  city  of  St.  Louis  in  that  State.  On  the 
28th  day  of  September,  1897,  it  was  doing  business  in  the  county  of 
Travis  and  State  of  Texas  through  its  resident  agent,  W.  A.  Elder, 
who  was  authorized  agent  and  district  manager  for  the  corporation. 
On  that  day,  P.  W.  Seiders,  who  was  the  husband  of  the  plaintiff  and 
resided  in  Travis  County,  made  application  to  the  company  through 
Elder,  its  agent,  for  a  policy  of  insurance  on  his  life  in  the  sum  of 
$3000.     Seiders  was  examined  by  the  defendant's  medical  examiner. 

The  application  was  signed  by  Seiders  and  delivered  to  Elder  in 
Travis  County,  to  be  forwarded  to  the  defendant's  home  office  in  St. 
Louis.  The  application  contained  the  following  questions  and  an- 
swers : 

'*16.  Did  any  life  insurance  organization  ever  reject  your  applica- 
tion? Ans. — Yes.  Postpone?  Ans. — No.  Change  plan?  Ans. — Xo. 
Or  reduce  amount  applied  for?  Ans. — No.  If  so,  give  name  of  each 
and  when.     Ans.— Provident,  $1000,  July,  1897. 

"19.  Was  any  policy  ever  issued  upon  your  life  which  was  after- 
wards canceled  by  company,  or  association,  which  issued  it?     Ans. — Xo. 

"45.     Do  you  use  ardent  spirits,  wine  or  malt  liquor?     Ans. — Yes. 

"46.  If  so,  what  kind  and  largest  quantity  in  any  day?  Ans. — One 
glass  beer  and  not  regularly.     Sometimes  two  months  without  any." 

The  application  also  contained  a  clause  by  which  the  insured  agreed 
that  if  he  had  made  any  false  or  fraudulent  statements  in  his  applica- 
tion, or  should  use  alcoholic  or  malt  liquors  in  excess  of  the  "present 
use."  as  stated,  the  association  should  be  released  from  the  insurance 
and  liable  only  to  an  amount  equal  to  the  actual  reserve  on  the  said 
policy.  Upon  the  receipt  of  the  application  at  the  home  office  in  St. 
Louis,  the  defendant,  on  the  2d  of  October,  1897,  duly  executed  under 
its  seal  a  policy  which  contained  these  provisions :  "The  Merchants  Life 
Association  of  the  United  States,  *  *  *  .  in  consideration  of  the 
first  annual  premium  of  $64.05,  the  written  and  printed  application 
for  this  policy  and  the  payment  of  all  premiums  as  stated  in  the  in- 
surance plan  indorsed  hereon,  which  application  and  plan  are  hereby 
made  a  part  of  this  contract,  does  promise  to  pay  to  Mary  Seiders,  wife 
of  the  insured,  at  the  office  of  the  association  in  the  city  of  St.  Louis, 
State  of  Missouri,  $3000,  within  thirty  days  after  receipt  and  approval 
by  it  of  satisfactory  proofs  of  the  death  of  Pinkney  W.  Seiders,  Austin, 
Texas."  The  policy  being  executed  by  the  defendant  company,  was 
mailed  by  it  in  St.  Louis  to  W.  A.  Elder,  its  agent  in  Austin,  Texas, 
and  by  him  delivered  to  Pinkney  W.  Seiders,  in  Travis  County,  Texas, 
October  4,  1897,  when  Seiders  paid  Elder  $16.02  in  cash  and  executed 
three  promissory  notes,  each  dated  St.  Louis,  Mo.,  October  1,  1897,  for 
the  sum  of  $16.01  each,  payable  to  defendant  company,  or  order,  at  its 
home  office  in  St.  Louis,  in  three,  six,  and  nine  months  respectively  from 
date.  The  cash  payment  and  the  notes  constituted  the  first  annual 
premium,  amounting  to  $64.05.  The  casli  and  the  notes  were  for- 
warded by  Elder  to  the  defendant  at  its  home  office.     The  first  and 
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second  of  the  notes  were  paid  by  Seiders  to  Elder  in  Travis  County, 
Texas,  as  they  fell  due. 

Pinkney  W.  Seiders  died  April  11,  1898,  and  proofs  of  his  death 
were  duly  forwarded  to  the  defendant  on  May  1,  1898,  and  payment  of 
the  policy  demanded,  which  was  refused  and  suit  brought. 

Before  signing  the  application  for  this  policy,  Seiders  had  applied 
to  the  New  York  Life  Insurance  Company  for  a  policy  of  insurance  and 
also  to  the  Provident  Life  Insurance  Company,  and  in  each  case  his  ap- 
plication had  been  rejected.  His  answers  to  the  questions  upon  this 
point  were  untrue.  Before  signing  the  application,  Seiders  had  pro- 
cured a  policy  from  the  Mutual  Life  Insurance  Company  of  Xew  York, 
which  was  afterwards  canceled.  After  the  execution  and  delivery  of 
the  said  policy  sued  upon,  Seiders  did  use  alcoholic  and  malt  liquors  in 
excess  of  the  amount  stated  in  his  application. 

The  following  is  an  extract  of  the  statute  of  the  State  of  Missouri 
in  force  when  this  contract  was  executed  and  at  the  time  of  the  death 
of  Seiders:  "No  defense  based  upon  misrepresentations  made  in  ob- 
taining or  securing  a  policy  of  insurance  on  the  life  or  lives  of  any 
person  or  persons  shall  be  deemed  material  or  render  the  policy  void, 
unless  the  matter  misrepresented  shall  have  actually  contributed  to  the 
contingency  or  event  on  which  the  policy  is  to  become  due  or  payable, 
and  whether  it  so  contributed  in  any  case  shall  be  a  question  for  the 
jury."  None  of  the  facts  misrepresented  in  the  application  contributed 
to  the  death  of  Pinkney  W.  Seiders. 

The  trial  court  found  that  $300  was  a  reasonable  fee  for  the  ser- 
vices of  plaintiff'-s  attorney  in  bringing  this  suit;  that  the  annual  pre- 
mium amounted  to  $6-1.05,  of  which  sum  $48.04  and  $1  interest  has 
been  paid  in  cash  and  a  note  for  $16.01,  which  cash  payment  and  note 
were  tendered  into  court  by  the  defendant.  The  trial  judge  entered 
judgment  against  the  plaintiff  which  was  affirmed  by  the  Court  of  Civil 
Appeals. 

The  question  in  this  case  is,  does  the  law  of  the  State  of  Missouri 
apply  to  this  contract  ?  If  it  does,  the  plaintiff  was  entitled  to  recover 
and  the  judgment  must  be  reversed;  if  it  does  not,  then  the  judgment 
must  be  affirmed. 

The  defendant  in  error  insists  that  the  contract  of  insurance  was 
made  in  Texas  and  must  be  governed  by  the  laws  of  this  State.  The 
plaintiff  in  error  contends,  (1)  that  the  life  association,  being  a  cor- 
poration created  by  the  laws  of  the  State  of  Missouri,  its  contract, 
though  made  in  Texas,  must  be  construed  by  the  statute  of  the  State 
of  Missouri,  which  was  pleaded  and  proved;  (2)  that  the  contract  is  to 
be  performed  by  the  defendant  in  error  in  the  State  of  Missouri  and 
must  be  interpreted  by  the  laws  of  that  State. 

We  are  not  inclined  to  hold  that  a  corporation,  created  by  the  laws  of 
another  State,  brings  w^ith  it  into  this  State  the  general  statute  laws  of 
the  State  of  its  creation,  but,  in  view  of  our  conclusion  upon  another 
point,  it  is  not  neces>ary  to  decide  the  question.     Conceding  that  the 
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contract  of  insurance  was  made  in  Texas,  it  is  made  payable  at  the 
home  office  in  the  State  of  Missouri,  and  all  premiums  are  likewise  made 
payable  there.  It  does  not  provide  for  any  act  to  be  done  elsewhere 
by  the'  company.  A  tender  of  the  money  at  the  home  oflBce  would  have 
been  valid.  Unless  there  bfe  something  in  the  circumstances  which  in- 
dicate that  the  parties  contracted  with  reference  to  the  laws  of  Texas, 
the  legal  effect  of  the  contract  must  be  determined  according  to  the 
laws  of  the  State  of  Missouri.  Story,  Con.  Laws,  sec.  280,  note  a; 
Andrews  v.  Pond,  13  Pet.,  65;  Railway  v.  Ashland  Bank,  12  Wall., 
226;  Lewis  v.  Headley,  36  111.,  433;  Bank  v.  Hall,  150  Pa.  St.,  466; 
Byan  v.  Railway,  65  Texas,  13. 

The  case  of  Junction  Railroad  Co.  v.  Ashland  Bank  involved  a  ques- 
tion very  similar  to  this.  The  railroad  company  issued  its  bonds  in 
the  State  of  Indiana,  payable  in  the  State  of  New  York,  bearing  10 
per  cent  interest,  and  sold  and  delivered  them  in  the  State  of  Ohio. 
The  rate  of  interest  in  the  State  of  New  York  was  less  than  10  per 
cent,  and  it  was  claimed  by  the  railroad  company  that  the  bonds,  being 
payable  in  New  York,  were  usurious  and  therefore  void  under  the  laws 
of  that  State;  but  the  Supreme  Court  of  the  United  States,  in  the  case 
cited,  held  that  the  law  of  New  York,  the  place  of  performance,  gov- 
erned, and  that  by  the  law  of  that  State  a  corporation  could  not  plead 
usury,  and  therefore  the  bonds  were  not  invalid  on  that  account. 

Waverly  National  Bank  v.  Hall,  cited  above,  involved  the  construc- 
tion of  a  written  contract  made  between  parties  in  the  State  of  Penn- 
sylvania, whereby  certain  individuals  agreed  to  furnish  to  another  a 
certain  amount  of  money  with  which  to  carry  on  a  business  in  the  State 
of  New  York,  the  profits  of  the  business  to  be  divided  among  them. 
The  person  to  whom  the  money  was  to  be  furnished,  in  the  course  of  the 
business  provided  for,  contracted  a  debt  in  his  individual  name  and 
suit  was  brought  in  the  State  of  Pennsylvania  to  enforce  it  against  all 
of  the  parties  to  the  written  agreement,  as  partners.  The  Supreme 
Court  of  Pennsylvania  said:  "If  this  were  a  Pennsylvania  contract, 
the  question  would  be  answered  in  the  negative  by  the  Act  of  April  6, 
1870.  But,  although  made  in  this  State,  it  was  to  be  executed  in  the 
State  of  New  York.  Such  cases  are  stated  by  approved  text-writers  to 
be  an  exception  to  the  general  rule  that  the  lex  loci  applies  in  respect 
to  the  nature,  obligation,  and  construction  of  contracts.  That  excep- 
tion is  thus  stated  by  Judge  Story:  'But  where  the  contract  is  either 
expressly  or  tacitly  to  be  performed  in  any  other  place,  the  general  rule 
is  in  conformity  to  the  presumed  intention  of  the  parties  that  the  con- 
tract, as  to  its  validity,  nature,  obligation,  and  interpretation,  is  to  be 
governed  by  the  laws  of  the  place  of  performance.'  Chancellor  Kent, 
after  stating  the  exception  in  substantially  the  same  terms,  adds  that 
it  is  more  embarrassed  than  any  other  branch  of  the  subject  (the  lex 
loci)  by  distinctions  and  jarring  decisions.  But,  whatever  conflict  of 
authority  there  may  be  in  respect  to  the  exception,  all  agree  that  mat- 
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ters  connected  with  the  performance  of  a  contract  are  regulated  by  the 
law  prevailing  at  the  place  of  performance." 

Under  the  rule  so  clearly  stated  in  these  two  cases,  the  interpretation 
of  this  contract,  that  is,  the  effect  to  be  given  to  the  warranties  of 
Seiders,  is  to  be  determined  by  the  laws  of  the  State  of  Missouri. 

Counsel  for  the  defendant  in  error  claim  that  because  the  law  of  this 
State  requires  that  the  defendant  corporation  should,  as  a  condition 
precedent  to  doing  business  here,  establish  an  office  and  appoint  an 
agent  upon  whom  service  of  process  could  be  had,  this  contract  is  to  be 
performed  in  the  State  of  Texas.  The  effect  of  the  law  upon  this  sub- 
ject is  simply  to  provide  that  in  case  the  insurance  company  shall  fail 
to  perform  its  contract  by  paying  the  insurance,  the  insured,  who  lives 
in  Texas,  may  maintain  an  action  here  for  its  enforcement,  but  this 
does  not  change  the  contract,  nor  provide  that  the  performance  shall 
be  by  the  company  in  this  State.  Performance  is  the  doing  of  that 
which  the  contract  enjoins,  not  the  enforcement  of  it  by  law.  The 
provision  of  our  statutes  simply  puts  a  foreign  corporation  doing  busi- 
ness in  this  State  upon  the  same  footing  as  an  individual  citizen  of 
another  State  would  be,  under  like  circumstances,  that  is,  if  found 
here,  the  individual  might  be  sued  and  process  served  upon  him,  but 
the  corporation  could  not  be,  except  under  such  provisions  as  our  stat- 
utes contain,  because  there  would  be  within  this  State  no  officer  upon 
whom  process  could  be  served  so  as  to  make  the  judgment  binding 
upon  it. 

Counsel  assert  that  the  statute  of  Missouri,  as  proved,  does  not  apply 
to  the  policy  sued  upon  because  the  insurer  is  an  assessment  association. 
The  court  did  not  find  it  to  be  such,  and  we  can  not  say  from  the 
record  that  it  belongs  to  that  class ;  besides,  the  terms  of  the  law  proved 
are  broad  enough  to  embrace  such  policies,  and  the  provision  of  the 
statute  under  which  the  exemption  is  claimed  has  not  been  proved. 
While  this  court  would  usually  follow  the  construction  placed  by  the 
Supreme  Court  of  a  sister  State  upon  a  statute  proved  to  exist  there, 
its  existence  can  not  be  proved  by  producing  the  opinion  which  con- 
strues it. 

It  is  suggested  in  the  argument,  that,  under  the  laws  of  this  State, 
provision  is  made  for  a  deposit  to  secure  the  payment  of  such  policies; 
but  the  statute  upon  that  subject  does  not  apply  to  corporations  created 
by  the  laws  of  any  State  of  the  United  States,  but  those  organized  un- 
der the  laws  of  foreign  countries,  except  where  the  laws  of  the  State 
under  which  the  corporation  seeking  to  do  business  in  Texas  is  created 
require  a-  like  corporation  created  under  the  laws  of  our  State  to  make 
a  deposit  of  securities,  in  which  case,  our  statute  requires  the  same  of 
the  corporations  of  that  State.     Rev.  Stats.,  art.  3066. 

It  is  a  well  established  rule  of  construction  applied  to  this  character 
of  contracts  that  courts  will  construe  them  so  as  to  prevent  a  forefeiture 
of  the  rights  of  the  insured,  if  it  can  be  done  consistently  with  the  terms 
of  the  policy  and  the  law,  and  in  case  of  doubt,  the  contract  will  be 
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construed  most  strongly  against  the  insurance  company.  Under  this 
rule,  the  court  would,  if  there  were  doubt  upon  the  subject,  presume 
that  the  contract  was  made  with  reference  to  the  laws  of  the  State  of 
Missouri,  by  which  the  rights  of  the  insured  would  be  protected.  The 
terms  of  the  policy  which  are  invoked  to  prevent  a  recovery  are  harsh, 
demanding  "the  pound  of  flesh,"  because  of  mispresentations  which 
caused  no  injury  and  are  not  entitled  to  enforcement  except  in  obedience 
to  the  mandate  of  the  law.  Under  the  statute  of  the  State  of  Missouri, 
the  representation  made  by  P.  W.  Seiders,  although  false,  did  not  have 
the  effect  to  avoid  the  policy,  because  the  matter  misrepresented  did 
not  contribute  to  his  death,  and  the  District  Court  erred  in  not  enter- 
ing judgment  for  plaintiff. 

This  court  proceeding  to  enter  such  judgment  upon  the  findings  of 
fact  filed  by  the  judge  of  the  trial  court  as  that  court  should  have 
rendered,  it  is  ordered  that  Mary  Seiders  recover  of  the  Merchants  Life 
Association  of  the  United  States  the  sum  of  $3000,  with  6  per  cent 
interest  from  June  1,  1898;  also  the  sum  of  $300,  reasonable  attorney's 
fees,  with  6  per  cent  interest  from  this  date,  and  all  costs. 

Reversed  and  rendered  for  plaintiff  in  error. 


P.  M.  Olliviek  et  al.  v.  City  of  Houstox. 

No.  846.    Decided  January  11,  1900. 

Constitutioiial  Law — Beleasingr  Debt  to  City — Taxes— Limitation.  • 

Section  55  of  article  3  of  the  Constitution  of  the  State,  which  prohibits  the  Legis- 
lature from  extinguishing  any  obligation  to  the  State  or  a  municipality,  renders 
void  a  law  empowering  defendants  to  plead  limitation  in  pending  suits  by  a  city 
for  taxes  due  more  than  four  years  before  the  suit  began.    (P.  211.) 

Question  certified  from  the  Court  of  Civil  Appeals  for  the  First 
District,  in  an  appeal  from  Harris  County. 

BulKU  &  Louis  and  Joe  M.  Sam,  for  appellants. — By  section  17  of 
the  Bill  of  Rights  all  privileges  granted  by  the  Legislature  or  created 
under  its  authority  remain  subject  to  its  control,  and  the  power  to  levy 
and  collect  taxes  by  a  municipal  corporation  is  a  privilege  granted  to 
it  by  the  Legislature,  and  it  may  at  any  time,  and  in  any  way  it  sees 
fit,  exercise  this  control  over  this  privilege.  -Bill  of  Rights,  sec.  17; 
Charter  of  City  of .  Houston,  sec.  40,  LaAvs  of  1899;  Alley  v.  Denson, 
8  Texas,  297;  Bass.  v.  Fauntleroy,  11  Texas,  350;  Walker  v.  Tarrant 
County,  W  Texas,  16;  Blessing  v.  Galveston,  4:2  Texas,  ()41 ;  Weekes  v. 
Galveston,  51  S.  W.  Rep.,  544;  City  of  Covington  v.  Kentucky,  decided  . 
Feb.  20,  1899,  Supreme  Court  U.  S.;  Denioval  v.  Davidson  County,  10 
S.  W.  Rep.,  353;  Meriwether  v.  Garrett,  12  Otto,  472;  City  of  Augusta 
V.  Xorth,  2  Am.  Rep.,  55;  Coo).  Const.  Lim.,  sees.  192,  379,  380,  383; 
15  Am.  and  Eng.  Enc.  of  Law,  pp.  985,  986. 
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A  retroactive  law  is  one  that  takes  away  and  impairs  vested  rights, 
acquired  under  existing  laws,  in  respect  to  transactions  or  considera- 
tions past.  In  so  far  as  it  may  be  concerned  in  determining  this  cause, 
and  where  a  privilege  is  granted  by  the  Legislature  on  the  expressed 
condition  that  it  shall  always  be  under  its  control,  the  special  powers 
conferred  upon  them  are  not  vested  rights — being  wholly  political — as 
against  the  State,  as  this  power  only  exists  during  the  will  of  the  Legis- 
lature. Hamilton  v.  Avery,  20  Texas,  612;  Blessing  v.  Galveston,  42 
Texas,  657;  Graham  v.  Greenville,  67  Texas,  65;  City  of  St.  Louis  v. 
Shields,  52  Mo.,  351;  Mellinger  v.  City  of  Houston,  67  Texas,   47; 

1  Desty  on  Tax.,  sec.  56,  pp.  265,  266;  6  Am.  and  Eng.  Enc.  of  Law, 

2  ed.,  938,  939;  City  of  Sherman  v.  Langham,  42  S.  W.  Rep.,  961. 
The  privilege  granted  to  municipal  corporations  to  exercise  the  power 

of  taxation  is  absolutely  under  the  control  of  the  Legislature.  The 
only  exception  to  this  is,  that  the  Legislature  has  no  power  to  pass 
any  law  impairing  contracts,  and  a  charter  granted  a  municipal  corpo- 
ration is  not  a  contract.  Notes  to  Sedgwick,  Stat,  and  Con.  Law,  582, 
583. 

Section  10,  article  8,  of  the  Constitution  is  as  follows:  "The  Legis- 
lature shall  have  no  power  to  release  the  inhabitants  of  or  property  in 
any  county,  city  or  town,  from  the  payment  of  taxes  for  State  or  county 
purposes,  unless,''  etc.  Section  55,  article  3,  is  as  follows:  "The  Leg- 
islature shall  have  no  power  to  release  or  extinguish,  or  to  authorize 
the  releasing  or  extinguishing,  in  whole  or  in  part,  the  indebtedness, 
liability,  or  obligation  of  any  incorporated  town  or  individual  to  this 
State,  or  to  any  county,  or  other  municipal  corporation  therein." 
Where  the  Constitution  speaks  in  plain  language  in  reference  to  a  par- 
ticular matter,  the  courts  have  no  right  to  place  a  different  meaning 
on  the  words  employed  because  the  literal  interpretation  may  happen 
to  be  inconsistent  with  other  parts  of  the  instrument  in  relation  to  other 
subjects,  and  as  section  10,  article  8,  refers  to  taxation,  and  only  cer- 
tain things  are  prohibited,  those  things  not  prohibited  are  left  within 
the  control  of  the  Legislature;  and  the  things  referred  to  in  section 
55,  article  3,  do  not  refer  to  the  power  of  the  Legislature  over  the  priv- 
ilege granted  to  municipal  corporations  to  levy  and  collect  taxes,  and 
the  control  that  the  Legislature  has  over  these  privileges  under  article 
17,  Bill  of  Rights.  Warren  v.  Shuman,  5  Texas,  442;  Erwin  v.  Blanks, 
60  Texas,  583;  Lufkin  v.  Galveston,  63  Texas,  437;  Railway  v.  Rambolt, 
67  Texas,  654;  Cool.  Const.  Lim.,  sees.  57,  65,  130. 

Where  a  constitutional  provision  is  made  upon  a  subject*  it  is  pre- 
sumed to  be  a  complete  expression  upon  that  subject,  and  as  section 
10  of  article  8  of  the  Constitution  is  upon  the  subject  of  releasing  from 
taxation,  it  is  conclusively  presumed  to  contain  all  the  restrictions 
that  exist  against  the  power  of  the  Legislature  upon  this  the  most  im- 
portant part  of  legislation;  and  for  a  stronger  reason  is  this  true,  as 
article  8  of  the  Constitution  contains  all  the  restrictions  that  are  to  be 
found  upon  the  direct  question  of  taxation,  except  those  provisions 
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throwing  special  restrictions  around  municipal  corporations,  found  in 
article  11  of  the  Constitution.  Const.,  arts.  8,  11;  McFadden  v.  Long- 
ham,  58  Texas,  5T9. 

As  section  10  of  article  8  is  the  last  expression  in  the  Constitution 
uj)on  taxation,  and  is  found  in  the  only  article  devoted  to  taxation,  it 
is  a  specific  expression  upon  this  subject,  and  controls  the  more  general 
expression  found  in  section  55  of  article  3,  if  indeed  this  section  has 
any  reference  to  taxation.  Railway  v.  Rambolt,  67  Texas,  654;  Sedg. 
on  Laws,  360. 

The  charter  of  the  city  of  Houston  is  not  a  contract,  and  if  a  law 
impairs  the  obligation  of  contracts,  the  persons  injuriously  affected 
thereby  are  the  proper  parties  to  apply  to  set  it  aside.  Third  parties 
have  no  standing  in  court  for  that  purpose.  City  of  St.  Louis  v. 
Shields,  52  Mo.,  351 ;  Oilman  v.  City  of  Sheboygan,  2  Black,  510. 

John  S.  Stewart,  for  appellee. — No  bill  of  attainder,  ex  post  facto  law, 
retroactive  law,  or  any  law  impairing  the  obligation  of  contracts  shall 
be  made.  .  The  Constitution  of  the  State  of  Texas  is  made  more  com- 
prehensive than  that  of  the  United  States  and  most  of  the  States  of 
the  Union,  in  that  it  not  only  inhibits  laws  impairing  obligations  of 
contracts,  vested  rights,  and  ex  post  laws,  but  distinctly,  and  in  express 
terms,  prohibits  the  Legislature  from  passing  any  retroactive  law. 
Const,  of  Texas,  art.  1,  sec.  16;  Mellinger  v.  City  of  Houston,  68  Texas, 
37;  De  Cordova  v.  City  of  Galveston,  4  Texas,  480. 

The  Ijegislature  shall  have  no  power  to  release  or  extinguish,  or  to  au- 
thorize the  releasing  or  extinguishing,  in  whole  or  in  part,  the  indebt- 
edness, liability,  or  obligation  of  any  incorporation  or  individual  to  this 
State,  or  to  any  county  or  other  municipal  corporation  therein.  Const*, 
art.  3,  sec.  55;  Henrietta  v.  Eustis,  87  Texas,  14;  Dugan  v.  Mayor,  I 
Gill  &  J.,  499;  City  of  Oakland  v.  Whipple,  39  Cal.,  112. 

The  Legislature  of  the  State  of  Texas  has  no  power  to  pass  any  local 
or  special  law  exempting  propertv  from  taxation.  Const.,  art.  3  sec. 
56. 

•'Taxation  shall  be  equal  and  uniform.^^  If  certain  of  the  taxpayers 
are  compelled  to  pay  taxes  and  others  are  allowed  by  a  retroactive  law 
of  limitation  to  defeat  the  collection  of  the  same  tax  due  from  them, 
then  certainly  this  is  not  equality  in  taxation.  The  evidence  showed 
that  90  per  cent  of  the  tax  for  the  year  sued  on  had  been  paid,  so  that 
the  effect  of  the  amendment  was  to  release  10  per  cent  of  the  taxes  after 
90  per  cent  had  been  paid.  Const.,  art.  8,  sec.  1 ;  Cool,  on  Tax.,  140- 
180;  Fletcher  v.  Oliver,  25  Ark.,  280;  Wilson  v.  Supervisors,  47  Cal.. 
91;  State  v.  Indianapolis,  69  Ind.,  375;  Demoval  v.  Davidson  County, 
10  S.  W.  Rep.,  353;  Hunsaker  v.  Wright,  30  111.,  146. 

Section  17  of  the  Bill  of  Eights  merely  stipulates  that  all  privileges 
and  franchises  granted  by  the  Legislature,  or  created  under  its  author- 
ity, shall  be  subject  to  the  control  thereof,  but  does  not  say  that  the 
Legislature  shall  exceed  the  powers  and  limitations  recited  in  the  Con- 
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stitutiou.  The  Legislature  can  withhold  the  charter  of  a  city  if  it 
wishes  to,  or  it  can  bring  about  the  death  of  the  corporation  by  repeal- 
ing the  charter,  but  when  it  has  once  chartered  the  city,  it  still  being 
a  going  concern,  it  can  only  legislate  in  reference  thereto,  in  accordance 
with  the  Constitution,  and  not  in  violation  thereof.  Wolff  v.  New 
Orleans,  103  U.  S.,  358. 

After  a  tax  has  been  duly  levied  by  a  municipal  corporation  a  Statute 
exempting  property  from  such  taxation  is  unconstitutional.  City  of 
Dubuque  v.  Kailway,  39  Iowa,  5(). 

Limitation  laws  when  made  to  act  retroactively  must  allow  reason- 
able time  in  which  to  bring  suit.  Wade  on  Retroactive  Laws,  sees. 
225,  226,  227;  Berry  v.  Kandsall,  4  Mete.  (Ky.),  292;  Pereles  v.  Water- 
town,  6  Biss.,  79;  Scarbrough  v.  Dugan,  10  Cal.,  305;  Terry  v.  Ander- 
son, 95  U.  S.,  628. 

The  particular  mention  of  one  class,  or  thing,  excludes  others,  there- 
fore, when  section  10  of  article  8  of  the  State  Constitution  said  that  the 
Legislature  had  the  power  to  release  from  the  payment  of  taxes  levied 
for  State  or  county  purposes  in  case  of  great  public  calamity,  it  excluded 
the  power  to  release  from  the  payment  of  taxes  levied  for  city  purposes, 
even  in  case  of  great  public  calamity.    Suth.  Stat.  Con.,  sec.  328. 

Under  the  law  the  city  of  Houston  was  the  only  power  that  could 
collect  taxes  levied  by  said  city  to  pay  its  bonded  indebtedness.  The 
bondholders  could  mandamus  the  city  to  force  it  to  collect  the  tax,  if 
it  failed  or  refused  to  do  so;  but  a  judgment  against  the  city  for  the 
tax  released  the  property  and  the  delinquent  taxpayer  from  all  demands 
of  the  bondholder  as  to  that  tax.  The  bondholder  could  have  made 
himself  a  party  to  this  suit,  but  the  city,  as  it  legally  owed  the  bonded 
debt,  had  full  power  and  the  right  in  its  own  protection  to  make  all 
the  defenses  which  the  bondholder  could  have  made. 

A  law  seeking  to  have  a  retroactive  power  and  to  affect  the  existing 
rights  of  bondholders  and  creditors  of  the  city  is  invalid.  Morris  v. 
State,  62  Texas,  728;  Wade  on  Retroactive  Laws,  sees.  109,  111;  Soutter 
V.  City  of  Madison,  15  Wis.,  30;  Bank  v.  Gunnell,  26  Grat.,  131. 

Even  if  the  current  expenses  of  the  city  for  the  years  sued  on  had 
been  paid,  this  fact  would  in  nowise  release  the  delinquent  taxpayer, 
and  the  tax  should  be  collected  for  the  use  of  the  city,  to  be  appropri- 
ated to  the  best  purpose  as  the  city  government  sees  fit.  The  theory 
of  government  is  that  all  should  bear  the  burdens  of  taxation  alike,  and 
the  proof  shows  that  already  had  90  per  cent  of  this  tax  been  collected. 

It  is  admitted  that  one  dollar  on  every  hundred  dollars  was  levied 
for  the  purpose  of  paying  the  bonded  indebtedness  of  the  city  of  Hous- 
ton, and  that,  for  the  years  sued  for  in  this  suit,  the  bonded  indebted- 
ness amounted  to  $1,609,300,  and  that  the  same  bonded  indebtedness 
was  still  due  and  unpaid  at  the  time  of  the  trial  of  this  suit.  This  being 
a  contract  and  obligation  of  appellee,  the  Legislature  of  the  State  of 
Texas  had  no  power  to  pass  a  law,  as  it  did  by  the  passing  of  the  amend- 
ment to  the  charter  under  consideration,  "so  as  to  impair  their  obliga- 
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tion  by  abrogating  or  lessening  the  means  of  their  enforcement.'^  City 
of  Sherman  v.  Langham,  92  Texas,  13;  Wolff  v.  Xew  Orleans,  103  U.S., 
358;  Morris  v.  State,  62  Texas,  728;  Mt.  Pleasant  v.  Beekwith,  100 
U.  S.,  514. 

The  opinions  of  the  Court  of  Civil  Appeals  upon  the  question  here 
certified  on  dissent  of  the  judges  were  as  follows: 

MAJORITY    OPINION. 

"Gill,  Associate  Justice. — This  cause  was  instituted  on  February 
13,  1899,  in  the  District  Court  of  Harris  County,  by  appellee,  the  city 
of  Houston,  against  P.  M.  Ollivier  and  his  codefendants  (appellants 
here)  to  recover  for  taxes  levied  by  said  city  for  the  years  1892  and  1893, 
and  to  foreclose  the  lien  therefor  upon  certain  lands  situated  in  said 
city.  The  defendants  answered  by  general  denial  and  by  plea  of  lim- 
itation of  four  years.  At  the  date  of  the  institution  of  the  suit  the 
taxes  sued  for  had  been  due  for  more  than  four  years,  but  from  a  date 
prior  to  the  le\'y  until  May,  1899,  cities  were  exempt  from  the  opera- 
tion of  the  statute  of  limitation. 

"The  plea  was  interposed  under  the  provision  in  the  amendment  to 
section  40  of  the  charter  of  the  city  of  Houston,  which  took  effect  in 
May,  1899,  and  permitted  such  plea  to  be  urged  as  to  suits  instituted 
prior  to  such  date  and  pending  at  the  date  when  it  went  into  effect. 
The  appellee  is  a  municipal  corporation  with  a  population  exceeding 
10,000  and  operating  under  a  special  charter.  In  this  suit  the  con- 
stitutionality of  the  law  was  assailed  by  the  city  in  so  far  as  it  affected 
pending  suits,  and  the  trial  court  held  the  law  unconstitutional  and 
rendered  judgment  for  appellee. 

"Appellants  have  perfected  this  appeal  and  the  assignments  of  error 
present  the  one  question  of  the  validity  of  the  law. 

"It  was  admitted  that  the  taxes  sued  for  were  duly  and  legally  ^aid, 
levied,  and  assessed'  and  became  due  in  the  years  1892  and  1893.  It 
was  shown  that  they  became  a  lien  upon  the  property  sought  to  be 
subjected  and  were  unpaid  at  the  date  of  the  judgment.  It  was  further 
made  to  appear  that,  of  the  tax  sought  to  be  collected,  half  was  to  go 
into  the  fund  for  the  support  of  the  city  government  and  the  remainder 
was  to  become  a  part  of  the  fund  created  for  the  payment  of  the  prin- 
cipal and  interest  of  the  city's  bonded  debt.  This  latter  was  shown  to 
have  amounted  at  the  date  of  the  levy  and  assessnient  to  more  than 
$1,600,000,  and  the  amount  had  not  been  materially  reduced  at  the  date 
of  this  judgment.  About  nine-tenths  of  the  property  owners  of  the 
city  had  paid  their  taxes  due  for  the  years  named,  and  appellants  were 
among  the  remaining  one-tenth  which  was  delinquent. 

"The  part  of  the  section  of  the  charter  in  question  provides  that 
*any  delinquent  taxpayer  shall  have  the  right  to  plead  the  statute  of 
limitations  of  four  years  in  any  suit  for  taxes  alleged  to  be  due  tlie  city 
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of  Houston,  whether  such  suit  has  heretofore  or  may  hereafter  be 
brought,  and  in  no  case  wherein  such  limitation  is  plead  and  the  taxes 
sued  for  or  any  part  thereof  are  shown  to  have  been  due  and  payable 
for  four  years  or  more  before  the  suit  was  instituted  shall  judgment  be 
rendered  for  such  taxes.     *     *     *^ 

"Other  provisions  of  the  charter  provide  that  no  property  shall  be 
seized  and  sold  for  taxes  which  have  been  due  for  four  years  or  more 
at  the  time  of  such  seizure,  thus  taking  from  the  city  the  power  to  col- 
lect by  any  means  the  tax  thus  shown  to  be  due  for  four  years,  and  in 
effect  relinquishing  the  liability  for  such  delinquent  tax. 

"The  learned  trial  judge  in  a  strong  opinion  holding  the  law  invalid 
assigned,  among  other  reasons  for  so  holding: 

"First.  That  the  law  is  in  contravention  of  section  16,  article  1,  of 
the  State  Constitution  prohibiting  the  passage  of  retroactive  laws. 

"Second.  That  it  is  in  contravention  of  section  55,  article  3,  of  the 
State  Constitution,  declaring  that  Hhe  Legislature  shall  have  no  power 
to  extinguish  in  whole  or  in  part  the  indebtedness,  liability,  or  obliga- 
tion of  any  corporation  or  individual  to  this  State,  or  to  any  county,  or 
other  municipal  corporation  therein.' 

"This  court  is  unanimously  of  the  opinion  that  the  Legislative  con- 
trol over  a  municipal  corporation  is  such  that  it  can  change  its  charter 
at  will  and  control  or  abolish  the  powers  conferred  and  the  municipality 
will  not  be  heard  to  complain. 

"That  the  power  to  levy  and  collect  taxes  when  conferred  upon  a  city 
is  a  delegated  power,  a  privilege,  in  which  it  acquires  no  vested  right, 
and  such  power  is  always  subject  to  legislative  control. 

"That  a  tax  due  by  a  citizen  to  a  city  is  not  technically  a  debt,  nor 
is  his  obligation  to  the  city  to  pay  it,  a  contract,  though  the  weight  of 
authority  is  to  the  effect  that  the  liability  is  a  personal  one  and  an  ac- 
tion of  debt  can  be  maintained  for  its  collection.  City  of  Henrietta 
V.  Eustis,  87  Texas,  14,  and  authorities  there  cited. 

"The  contention  of  appellant,  that  an  uncollected  tax  is  not  a  part 
of  the  property  of  a  city  and  the  Legislature  can  at  will  withdraw  from 
the  city  the  power  to  collect  it,  and  that  the  law  in  question  does  not 
come  within  the  constitutional  inhibition  against  the  passage  of  retro- 
active laws,  is  also  believed  to  be  sound,  and  thus  far  the  propositions 
urged  by  appellants  are  conceded.  We  are  aware  that  as  to  some  of 
these  propositions  there  is  respectable  authority  to  the  contrary,  but 
we  think  the  vast  weight  of  authority  tends  to  support  them.  Many 
cases  are  cited  in  the  able  briefs  of  counsel,  bearing  one  way  or  the 
other  upon  the  various  propositions  stated,  and  they  have  received 
careful  consideration  at  our  hands.  It  is  regretted  that  the  business 
of  the  court  will  not  permit  an  extended  discussion  of  the  interesting 
questions  thus  ])resented.  But  the  appeal  will  be  disposed  of  with  refer- 
ence to  section  55  of  article  3  of  the  Constitution,  and  we  content  our- 
selves with  a  brief  discussion  of  its  bearing  upon  the  law  in  question. 

"The  inevita])le  effect  of  the  law  under  consideration  is  to  extinguish 
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the  liability  of  appellants  for  the  taxes  alleged  to  be  due  by  them,  and 
this  as  to  pending  suits  for  taxes  coming  within  its  provision  was  its 
manifest  purpose.  Attention  is  called  to  the  fact  that  no  other  city  in 
the  State  is  subject  to  a  like  provision. 

"The  power  of  the  Legislature  to  pass  such  laws  of  limitation  as  may 
be  deemed  expedient  may  not  be  questioned,  nor  is  it  doubted  that  the 
power  of  a  municipal  corporation  to  collect  a  tax  already  levied  may 
be  withdrawn,  and  the  corporation  be  otherwise  permitted  to  retain  its 
powers  and  functions,  or  its  existence  may  be  terminated.  But  in  such 
ease  the  right  to  collect  passes  to  the  State,  and  such  abolitioi}  or  with- 
drawal of  the  power  of  the  corporation  does  not  operate  to  extinguish 
the  liability  for  taxes  thus  due.  The  State  may  proceed  to  collect 
through  other  properly  appointed  agencies,  and  appropriate  the  pro- 
ceeds to  the  purposes  for  which  they  were  originally  designed.  Meri- 
wether V.  Garrett,  12  Otto,  472. 

^*In  the  case  before  us  no  power  of  the  city  was  in  this  sense  with- 
drawn. Neither  the  levy  nor  the  purpose  of  the  levy  was  declared  void 
or  in  any  respect  changed.  On  the  other  hand,  it  is  provided  in  the 
same  section  of  the  law,  that  if  for  any  cause  the  city  council  shall  fail 
in  any  year  to  levy  the  taxes  theretofore  levied  for  the  purpose  of  liqui- 
dating the  debts  of  the  city,  and  for  certain  other  named  purposes,  the 
levy  of  the  previous  year  shall  be  enforced. 

"The  act  instead  of  directly  destroying  or  withdrawing  some  power 
theretofore  granted  the  city,  simply  clothes  the  delinquent  taxpayer 
with  the  power  to  defeat  legal  proceedings  rightfully  brought  under 
existing  law  and  then  rightfully  pending  against  him. 

*lt  is  contended,  however,  that  the  power  to  remit  municipal  taxes 
remains  in  the  Legislature  unimpaired  by  the  Constitution,  by  reason 
of  the  provisions  of  section  10,  article  8,  of  that  instrument  permitting 
the  Legislature  to  release  *the  inhabitants  of  or  property  in  any  county, 
city,  or  town  from  payment  of  taxes  for  State  or  county  purposes  in  cases 
of  great  public  calamity  in  such  county  city  or  town,'  and  making  no 
provision  as  to  municipal  taxes.  It  is  argued  that  absolute  power  for 
the  remission  of  municipal  taxes  was  left  in  the  Legislature  by  failure 
to  mention  them.  That  instead  of  conferring  a  power,  it  was  a  mere 
limitation  upon  a  power  inherent  in  that  body,  and  that  the  power  as 
to  municipal  corporations  remained. 

*lt  is  further  contended  that,  as  this  is  the  only  utterance  in  the 
Constitution  upon  the  question  of  remission  of  taxes,  section  55  of 
article  3  must  be  held  not  to  include  within  its  inhibitions  liabilities 
in  the  nature  of  taxes.  The  rule  of  construction  invoked  by  appellant 
is  conceded  to  be  sound,  but  is  thought  to  be  inapplicable  here,  and  a 
majority  of  this  court  are  of  opinion  that  municipal  taxes,  levied  but 
uncollected,  are  a  liability  on  the  part  of  the  delinquent,  and  clearly 
such  a  liability  as  comes  within  the  last  cited  provision  of  the  Consti- 
tution. Indeed  the  charter  itself  in  this  instance  declares  the  owner 
of  property  to  be  personally  liable  for  the  taxes  thereon. 
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"By  that  provision  of  the  Constitution  the  Legislature  is  forbidden 
to  pass  any  law  which  would  ^extinguish  any  liability,  indebtedness,  or 
obligation  to  the  State  or  any  county  or  city,'  and  thereby  power  to 
extinguish  liability  for  taxes  was  denied.  The  Constitution  itself  fur- 
nishes many  evidences  of  the  earnest  purpose  of  its  framers  to  render 
impossible  every  fonn  of  governmental  favoritism, — the  granting  of 
special  privileges,  the  bestowal  of  favors.  The  lightening  of  the  public 
burdens  as  to  one  citizen  at  the  expense  of  others  is  contrary  both  to 
its  spirit  and  its  letter.  So  it  is  declared  that  taxation  shall  be  equal 
and  uniform;  but  the  force  of  this  provision  would  be  defeated  if  the 
power  remained  to  relinquish  at  will  the  liability  thus  justly  and  fairly 
fixed.  For  the  prevention  of  these  evils  this  provision  was  inserted. 
Its  terms  are  broad  enough  to  cover  every  conceivable  obligation  or 
liability,  the  remission  of  which  would  diminish  the  public  revenue 
and  thereby  either  directly  or  indirectly  impose  a  heavier  tax  upon 
those  not  affected  by  the  exemption.  In  the  light  of  the  sweeping  effect 
of  this  provision  it  was  seen  that  in  case  of  great  public  calamity  in 
particular  sections  or  subdivisions  of  the  State  the  power  should  rest  in 
some  department  of  the  government  to  grant  relief.  To  this  end,  sec- 
tion 10  of  article  7  was  inserted,  the  exercise  of  the  power  being  ex- 
pressly limited  to  the  circumstances  which  should  call  it  into  action. 

"The  difficulty  of  formulating  tax  laws  which  may  surely  accomplish 
the  equal  distribution  of  the  burdens  of  government  seems  to  have 
been  fully  realized  by  the  framers  of  the  instrument  embodying  our 
organic  law,  and  therefore  the  citizen  is  hedged  about  with  provisions 
safeguarding  him  against  the  abuse  of  the  taxing  power.  For  these 
reasons  the  contention  of  appellant  that  the  power  rests  in  the  Legis- 
lature to  extinguish  the  liability  of  a  citizen  of  a  municipal  corporation 
for  taxes  levied  and  assessed  in  a  case  where  the  vast  majority  of  his 
fellow  citizens  have  paid  their  part  of  the  taxes  thus  levied,  seems  in- 
consistent with  the  spirit  of  our  institutions  and  utterly  untenable  from 
any  point  of  view. 

"But  it  is  urged  that  the  law  in  question  while  it  may  operate  to  ex- 
tinguish the  liability  of  the  citizen  is,  after  all,  but  a  law  fixing  the 
limitations  of  actions,  and  that  its  incidental  effect  upon  such  cases 
as  the  one  before  us  does  not  effect  its  validity.  That  a  power  can  not 
be  exercised  incidentally  or  by  indirection  which  could  not  be  directly 
exercised,  is  elementary.  The  effect  of  the  act  is  to  relinquish  liabilit3\ 
The  purpose  to  accomplish  that  end  is  manifest.  The  ordinary  effect 
of  changes  in  the  law  of  limitation  is,  not  to  extinguish  any  right  or 
liability,  but  to  limit  the  time  within  which  it  may  be  enforced.  The 
right  may  be  lost  or  the  liability  extinguished  by  delay  or  negligence, 
but  such  result  is  not  chargeable  to  the  law.  So  in  this  instance,  if  the 
city  were  required  to  sue  hereafter  within  a  prescribed  time,  the  valid- 
ity of  the  act  would  be  beyond  question.  But  as  the  matter  is  pre- 
sented, the  city  had  already  undertaken,  within  a  time  permitted  by  the 
then  existing  law,  to  enforce  the  collection  of  these  taxes.    The  liabil- 
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ity  was  existent  and  the  rights  thereunder  unimpaired  when  the  act 
took  effect.  No  opportunity  was  given  to  the  city  to  proceed  with  its 
remedy.  The  result  was  the  effectual  exemption  of  the  property  of 
appellants  from  taxation  for  the  years  named.  The  character  and 
amount  of  property  exempt  from  taxation  is  fixed  by  the  Constitution 
and  can  not  be  increased  or  extended  by  legislative  act.  Const.,  sees. 
1,  2,  art.  8. 

"Of  course  this  court  understands  that  no  purpose  existed  on  the 
part  of  the  lawmaking  body  to  bestow  favors  or  to  make  distinctions. 
The  general  purpose  of  the  act  was  doubtless  to  hasten  rather  than 
retard  the  collection  of  public  revenue,  and  its  effect  will  doubtless  be 
to  clear  the  dockets  of  tax  suits  and  spur  tax  collectors  to  prompt 
action.  The  act  has  been  discussed  from  the  standpoint  of  its  effect 
upon  this  class  of  cases  alone,  and  in  so  far  as  it  would  have  the  effect 
of  defeating  actions  pending  at  the  time  it  became  effective,  it  is  held 
to  be  unconstitutional. 

**The  power  of  the  city  to  raise  the  question  of  legislative  power  is 
questioned  by  appellants  though  the  law  should  properly  be  held  to  be 
in  contravention  of  the  Constitution. 

*'To  this  we  deem  it  sufficient  to  say,  that  if  we  are  correct  in  our 
construction  of  the  scope  and  meaning  of  section  55,  article  8,  then  to 
deny  to  a  city  or  county  the  right  to  raise  the  question,  when  a  tax- 
payer seeks  protection  behind  an  invalid  law,  would  be  to  render  the 
constitutional  provision  nugatory.  The  provision  is  not  for  the  ben- 
efit of  creditors  of  such  corporations,  and  if  the  right  to  invoke  it  does 
not  rest  in  the  corporation,  it  can  not  be  invoked  at  all. 

"The  judgment  is  affirmed." 

DISSENTING   OPINION. 

"Pleasants,  Associate  Justice. — I  respectfully  dissent  from  the 
opinion  rendered  in  this  case  by  a  majority  of  the  court,  which  holds 
that  the  amendment  to  the  charter  of  the  city  of  Houston,  by  act  of 
the  Legislature,  which  took  effect  in  May,  1899,  is  in  conflict  with  sec- 
tion 55,  article  3,  of  the  State  Constitution,  which  prohibits  the  Legis- 
lature from  extinguishing,  in  whole  or  in  part,  the  indebtedness,  liabil- 
ity, or  obligation  of  any  corporation  or  individual  to  this  State,  or  to 
any  county,  or  other  municipal  corporation  therein.  The  act  in  ques- 
tion does  not  purport  to  be  an  act  for  the  relief  of  any  individual  or 
coqwration  from  any  debt  due  to  or  obligation  or  liability  incurred 
to  the  city,  but  said  act  simply  prohibits  the  city  from  enforcing  by 
buit  or  otherwise  the  collection  of  any  tax  dua  the  city,  and  which  has 
been  due  for  four  years;  and  in  my  judgment  it  is  but  a  rightful  ex- 
ercise of  power  by  the  Legislature.  An  act  of  the  Legislature  should 
not  be  declared  void  except  when  plainly  and  unmistakably  so.  Every 
reasonable  presumption  must  be  indulged  in  support  of  every  legis- 
Vol.  IJXXXXIII.  Supreme- 14 
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lative  act.  Whether  taxes  come  within  the  literal  meaning  of  the  lan- 
guage of  section  55  of  article  3  of  the  Constitution  is  immaterial.  If 
the  Legislature  believed  that  public  policy  demanded  that  taxes  should 
be  collected  by  the  city  within  four  years  after  they  became  due,  it  was 
its  duty  to  prohibit  their  enforced  collection  after  the  expiration  of  that 
time;  and  this  it  might  do,  although  nine-tenths  of  the  citizens  of 
Houston  had  voluntarily  paid  like  taxes  assessed  against  them  for  the 
same  y6ars  as  were  the  taxes  the  enforced  collection  of  which  was  pro- 
hibited. Neither  the  city,  nor  any  of  its  citizens,  nor  the  creditors  of 
the  city,  had  any  vested  right  in  uncollected  taxes.  The  power  of  the 
Legislature  to  levy  and  collect  taxes  necessarily  carries  with  it  the  power 
to  prescribe  the  mode  and  manner  of  collecting,  and  the  time  within 
which  the  collections  shall  be  made;  and  such  power  should  not  be 
frittered  away  by  judicial  construction.  The  Constitution  must  be  con- 
strued in  its  entirety,  and  when  this  is  done,  1  think  that  section  55, 
article  3,  can  not  be  interpreted  as  imposing  restrictions  upon  the  Leg- 
islature in  the  exercise  of  its  imdoubted  power  to  prescribe  a  period 
in  which  the  payment  of  taxes  assessed  and  levied  may  be  forced.  For 
the  reasons  here  indicated,  I  think  the  decision  of  this  court  affirming 
the  judgment  of  the  lower  court  is  erroneous. 
"Filed  November  1,  1899.'' 

WILLIAMS,  Associate  Justice. — The  Court  of  Civil  Appeals  for 
the  First  District  has  submitted  for  our  decision  the  question  stated 
in  a  certificate  of  dissent,  as  follows: 

"This  is  an  appeal  from  a  judgment  of  the  District  Court  of  Harris 
County,  rendered  in  favor  of  the  city  against  appellants  for  taxes  due  by 
them  for  the  years  1892  and  1893. 

"The  taxes  had  been  due  for  more  than  four  years  when  the  suit  was 
instituted  and  the  suit  was  pending  and  undisposed  of  in  May,  1899. 
Section  40  of  the  charter  of  the  city  of  Houston,  empowering  parties 
liable  to  said  city  for  taxes  to  plead  limitation  of  four  years  in  bar  of 
pending  suits  of  said  city  for  taxes,  took  effect  in  May,  1899,  and  was 
pleaded  by  appellants  in  bar  of  this  action.  The  trial  court  held  the 
provision,  in  so  far  as  it  affected  pending  suits,  to  be  in  contravention 
of  section  55  of  article  3  of  the  State  Constitution,  and  a  majority  of 
this  court  has  affirmed  the  judgment.  Justice  Pleasants  dissenting  on 
the  question  of  the  constitutionality  of  the  law.  The  constitutionality 
of  the  law  is  the  only  question  presented  on  the  appeal. 

"The  cause  is  now  pending  before  us  on  motion  for  rehearing,  and, 
on  motion  of  appellants,  the  following  question  is  respectfully  certified 
for  your  decision: 

"Is  the  provision  in  question,  in  so  far  as  it  affects  actions  by  the  city 
for  taxes  pending  at  the  time  the  law  took  effect,  in  contravention  of 
the  State  Constitution? 

"The  taxes  sued  for  were  rightfully  due  by  appellants  for  the  years 
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named.     Nine-tenths  of  the  taxes  due  for  the  years  1892  and  1893  had 
been  paid  by  the  other  property  owners  of  the  city. 

"The  bonded  debt  of  the  city,  at  the  date  of  the  judgment,  was 
more  than  $1,600,000,  and  half  the  taxes  sued  for  were  to  be  appropri- 
ated for  the  support  of  the  city  government  generally  fend  the  remainder 
was  part  of  a  provision  for  the  liquidation  of  the  city^s  bonded  debt." 

The  charter  of  the  city  of  Houston  is  made  a  public  law'  of  which 
the  courts  are  required  to  take  judicial  notice,  and  the  amendment  of 
1899,  not  stated  in  the  certificate,  is  expressly  made  applicable  to  pend- 
ing suits  and  has  the  effect,  if  valid,  to  extinguish  the  right  of  the  city 
to  exact  payment  of  taxes  which  had  been  due  to  it  for  more  than  four 
years  when  such  suits  were  instituted,  there  having  previously  been  no 
limitation  applicable  to  such  actions.  The  majority  of  the  Court  of 
Civil  Appeals  held  that  the  amendment,  so  far  as  it  applied  to  pend- 
ing jsuits,  was  in  conflict  with  section  55  of  article  3  of  the  Constitution, 
which  is  as  follows:  "The  Legislature  shall  have  no  power  to  release 
or  extinguish  or  to  authorize  the  releasing  or  extinguishing,  in  whole 
or  in  part,  the  indebtedness,  liability,  or  obligation  of  any  incorporation 
or  individual  to  this  State  or  to  any  county  or  other  municipal  corpo- 
ration therein.''  We  agree  with  the  majority  of  the  court  in  this  opin- 
ion, and  therefore  answer  the  question  stated  in  the  affirmative.  The 
majority  opinion  sufficiently  discusses  the  question,  and  this  makes 
it  unneeessar}'  for  us  to  do  more  than  announce  our  conclusion.  • 

Affirmed. 


SAi^  Antonio  &  Aransas  Pass  Eailway  Company 

T.    C.    W.    HOLDEN. 
No.  847.    Decided  January  11,  1900. 

1.  Briefs — ^Time  for  Filings— Statute  Construed. 

Article  1417,  Revified  Statutes,  requires  briefo  to  be  filed  not  less  than  five  days 
before  the  transcript  is  actually  filed  in  the  appellate  court,  though  it  may  not 
be  required  to  be  filed  till  a  later  date.    (P.  213) 

2.  Same— Effect  of  Delay  in  Tiling. 

The  statute  does  not,  however,  authorize  a  dismissal  of  the  appeal  for  every 
slight  departure  from  the  rule,  but  only  that  such  direction  be  given  the  case  as 
to  secure  appellee  the  substantial  benefits  of  the  act.    (P.  213.)  . 

3.  Same— Bule  39  for  Ck>urts  of  Civil  Appeals. 

Neither  does  the  rule  of  court  on  the  same  subject  (Rule  39,  Courts  of  Civil 
Appeals)  require  a  dismissal  of  the  appeal  for  every  slight  departure  from  its  pro- 
visions, where  no  injury  could  result  from  the  infraction.     (Pp.  213,  214.) 

4.  Same— Excuse  for  Failure. 

Appeal  was  perfected  June  7th;  brief  filed  August  28th;  transcript  required  to  be 
filed  in  the  appellate  court  by  September  5th,  but  actually  filed  August  30th,  the  next 
term  beginning  on  October  2d.  Held,  that  appellee  was  not  prejudiced  by  the  fail- 
ure to  postpone  the  filing  of  the  transcript  until  five  days  after  the  filing  of  the 
brief,  and  the  appeal  should  not  be  dismissed.     (Pp.  212,  214.) 
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Questions  certified  from  the  Court  of  Civil  Appeals  for  the  Third 
District,  in  an  appeal  from  ^fcLennan  County. 

A,  TV.  Houston  and  Baker  &  Ross,  for  appellant. 

f 
T,  A.  Blair  and  John  L.  Dyer,  Jr,,  for  appellee. 

GAINES,  Chief  Justice. — The  appeal  was  perfected  in  this  case 
on  June  7,  1899.  A  copy  of  appellant's  brief  was  filed  in  the  office 
of  the  clerk  of  the  District  C^ourt  in  which  the  case  was  tried  on  the 
28th  day  of  August  next  thereafter;  and,  on  the  30th  of  the  same 
month,  the  transcript  was  filed  with  the  clerk  of  the  Court  of  Civil 
Appeals.  A  motion  was  made  to  dismiss  the  appeal  because  of  the 
failure  of  appellant's  counsel  to  file  its  brief  in  the  office  of  the  clerk 
of  the  District  Court  five  days  before  filing  the  transcript  in  the  Court 
of  Civil  Appeals,  as  is  prescribed  by  article  1417  of  the  Revised  Statutes. 
The  appellant  resisted  the  motion,  but,  as  found  by  the  Court  of  Civil 
Appeals,  showed  no  sufficient  excuse  for  the  failure  to  file  the  brief  the 
full  five  days  before  filing  the  transcript.  The  motion  was  sustained 
and  the  cause  dismissed;  but  a  motion  for  a  rehearing  having  been  filed, 
the  Court  of  Civil  Appeals  certified  for  our  determination  the  fol- 
lowing questions: 

"1.  Does  the  language  of  article  1417  of  the  Revised  Statutes,  'not 
less  than  five  days  before  the  time  of  filing  of  the  transcript  in  the  Court 
of  Civil  Appeals,'  mean  not  less  than  five  days  before  the  last  day  per- 
mitted by  law  for  filing  the  transcript  in  said  court,  or  does  it  mean  not 
less  than  five  days  before  the  transcript  is  actually  filed? 

"2.  When  the  appellant's  brief  is  not  filed  in  the  District  Court 
within  the  time  prescribed  by  statute,  and  a  timely  motion  is  made  by 
the  appellee  to  dismiss  the  appeal  on  that  account,  is  he  entitled  to 
have  the  motion  sustained  and  the  appeal  dismissed,  unless  the  appel- 
lant furnishes  a  reasonable  excuse  for  not  having  filed  his  brief  within 
the  time  required;  and,  in  addition  thereto,  it  is  made  to  appear  that  no 
injury  will  result  to  appellee  from  such  failure? 

"3.  Did  this  court  commit  error,  under  the  facts  stated  above,  in 
sustaining  the  motion  to  dismiss  the  appeal  in  this  case?*' 

The  foregoing  is  but  a  brief  outline  of  the  facts  upon  which  the 
Court  of  Civil  Appeals  propound  the  questions;  other  facts  stated  in 
their  certificate  may  be  mentioned  in  course  of  this  opinion. 

It  is  to  be  noted  that,  under  the  statute,  the  appellant  had  ninety 
days  from  the  day  on  which  his  appeal  was  perfected  within  which  to 
file  the  transcript  in  the  office  of  the  clerk  of  the  Court  of  Civil  Ap- 
peals, and  that  in  consequence  he  could  lawfully  have  delayed  the  filing 
until  the  5th  day  of  September.  It  is  also  to  be  borne  in  mind  that  the 
term  of  the  Court  of  Civil  Appeals  extends,  under  the  law,  from  the 
first  Monday  in  October  of  each  year  until  the  first  Monday  of  the  next 
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succeeding  July.  In  the  year  1899,  the  term  of  court  began  on  the 
2d  day  of  October. 

The  determination  of  the  questions  certified  requires  a  construction 
of  article  1417  of  the  Revised  Statutes  and  of  rule  39  for  the  govern- 
ment of  the  Courts  of  Civil  Appeals.    They  are  as  follows: 

"Art.  1417.  Xot  less  than  five  days  before  the  time  of  filing  of  the 
transcript  in  the  Court  of  Civil  Appeals,  the  appellant  or  plaintiff  in 
error  shall  file  with  the  clerk  of  the  district  court  a  copy  of  his  brief, 
which  shall  be  by  the  clerk  deposited  with  the  papers  of  the  cause, 
with  the  date  of  filing  indorsed  thereon,  and  the  clerk  shall  forthwith 
give  notice  to  the  appellee  or  defendant  in  error,  or  his  attorney  of 
record,  of  the  filing  of  such  brief,  and  that  in  twenty  days  after  such 
notice  the  appellee  or  defendant  in  error  shall  file  a  copy  of  his  brief 
^ith  the  clerk  of  said  court  below,  and  with  the  clerk  of  the  Court  of 
Civil  Appeals  four  copies." 

Rule  39.  "The  failure  of  appellant  or  plaintiff  in  error  to  file  an 
assignment  of  errors  and  briefs  in  the  lower  court  and  in  the  appellate 
court  in  the  time  and  in  the  manner  prescribed  by  law  and  by  the 
rules,  shall  be  ground  for  dismissing  the  appeal  or  writ  of  error  for 
want  of  prosecution,  by  motion  made  by  appellee  or  defendant  in  error, 
as  other  motions  under  rule  8,  unless  good  cause  is  shown  why  it  was  not 
done  in  the  time  and  manner  as  prescribed,  and  that  they  have  been 
filed  at  such  time  and  under  such  circumstances  as  that  the  appellee 
or  defendant  in  error  has  reasonably  not  suffered  any  material  injury 
in  the  defense  of  the  case  in  the  appellate  court.  In  deciding  said 
motion,  the  court  will  give  such  direction  to  the  case  as  will  cause  the 
least  inconvenience  or  damage  from  such  failure,  so  far  as  practicable." 

We  are  of  opinion  that  the  statute  means  that  the  appellant  or  plain- 
tiff in  error  shall  file  his  brief  ^ve  days  before  the  transcript  is  actually 
filed  in  the  Court  of  Civil  Appeals.  The  object  of  the  law  was  to 
afford  the  appellee  or  defendant  in  error  a  convenient  opportunity 
and  sufficient  time  to  prepare  his  brief  in  answer  to  that  of  his  adver- 
sary. Under  the  other  construction,  an  appellant  could  file  his  tran- 
script within  sixty  days  after  the  date  of  the  perfecting  of  his  appeal 
and  then  file  his  brief  just  five  days  before  the  expiration  of  ninety 
days  from  such  date  and  thereby  defeat  the  purpose  of  the  statute. 

But  while  we  think  that  the  object  of  the  article  in  question  was  to 
direct  the  tiling  of  the  brief  five  days  before  the  filing  of  the  transcript, 
we  do  not  think  that  it  was  the  purpose  of  the  Legislature  to  authorize 
a  dismissal  of  the  appeal  on  account  of  every  slight  departure  from 
the  rule.  It  was  doubtless  intended  that,  in  case  of  a  failure  to  comply 
with  the  provision,  the  court  should  give  such  direction  to  the  case  as 
to  secure  to  the  appellee  the  substantial  benefits  intended  to  be  secured 
to  him  by  the  act.  In  our  opinion,  the  Legislature  contemplated  no 
greater  penalty  when  there  was  neither  a  willful  nor  grossly  negligent 
infraction  of  the  rule. 

But  the  construction  of  rule  39  is  more  difficult.     The  present  rules 
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for  the  government  of  the  courts  of  civil  appeals  were  the  rules  for  the 
government  of  the  Supreme  Court  before  the  adoption  of  the  late 
amendments  lo  the  judiciary  article  of  the  Constitution, — ^with  very 
slight  modifications.  They  were  made  applicable  to  the  courts  of  civil 
appeals  after  the  organization  of  the  courts  under  the  amendments. 
Before  the  act  which  organized  the  courts  of  civil  appeals,  there  was 
no  statute  which  prescribed  that  the  appellant  should  file  a  copy  of  his 
brief  in  the  office  of  the  clerk  of  the  district  court.  There  was  a  rule, 
however,  which  required  a  copy  to  be  filed  there  at  least  ten  days  before 
the  first  day  of  the  assignment  to  which  it  was  returnable.  Rule  37, 
47  Texas,  605.  In  readopting  rule  39  and  making  it  applicable  to  the 
courts  of  civil  appeals,  this  court,  in  all  probability,  paid  but  little 
attention  to  the  fact  that  the  Legislature,  in  the  act  organizing  the 
courts  of  civil  appeals,  had  passed  a  law  upon  the  subject.  Hut  we 
can  hardly  think  that  in  adopting  the  original  rule  or  in  readopting  it 
for  the  courts  of  civil  appeals,  this  court  ever  intended  to  prescribe 
so  rigid  a  penalty  as  to  require  a  dismissal  of  an  appeal  for  every  slight 
departure  from  its  provisions,  when  no  possible  injury  had  resulted  or 
could  result  from  the  infraction.  Such  a  construction  is  so  manifestly 
unjust  and  so  utterly  out  of  accord  with  the  spirit  of  our  jurisprudence 
and  the  rules  of  practice  which  have  ever  obtained  in  the  courts  of  our 
State,  that  it  ought  not  to  prevail  unless  the  language  be  so  express 
as  to  admit  of  no  other  construction.  Is  such  the  case  with  respect 
to  the  rule  in  question?  We  think  not.  In  the  first  place,  the  rule 
reads,  "the  failure  to  file  *  *  *  an  assignment  of  errors  and 
briefs,"  and  not  "the  failure  to  file  either  an  assignment  of  errors  or 
briefs.'^  Literally,  the  rule  applies  only  when  there  is  a  failure  to  file 
both;  and  hence  if  we  are  to  be  governed  by  the  letter  of  the  role,  it 
does  not  apply  in  this  case.  But  we  do  not  rest  our  conclusion  upon 
this  ground. 

The  appellant  might  have  complied  with  the  law  in  every  respect 
by  withholding  the  transcript  until  the  5th  day  of  September  and  filing 
it  on  that  day.  The  Court  of  Civil  Appeals  could  not  sit  until  the  2d 
day  of  October,  and  they  state  as  a  fact,  in  substance,  that,  under  their 
rules  and  the  condition  of  their  docket,  it  could  not  have  been  submitted 
for  several  weeks  after  the  beginning  of  the  term.  Evidently  it  was  a 
matter  of  no  moment  to  the  appellee  whether  the  transcript  was  filed  on 
the  30th  day  of  August  or  on  the  4th  or  5th  day  of  September.  When 
these  facts  are  made  to  appear,  either  by  affidavit  or  by  the  record  and 
papers  before  the  court,  is  not  "good  cause  shown  why"  the  brief  was 
not  filed  "in  the  time  and  manner  prescribed?"  Is  it  not  good  cause 
to  say,  "we  filed  our  transcript  two  days  after  filing  our  brief,  because 
it  would  have  been  of  no  possible  advantage  to  the  appellee  to  have  de- 
layed the  filing  of  the  former  until  the  lapse  of  five  days?" 

But  again ;  we  do  not  construe  the  rule  as  requiring  the  court  to  ab- 
solutelv  dismiss  in  every  case  when  there  has  been  a  failure  to  file  the 
brief  in  time,  and  no  cause  is  shown  for  the  delay.     It  'loes  not  say  that 
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the  court  shall  dismiss  in  such  case.  It  simply  makes  the  failure  a 
"ground  for  dismissing."  This,  as  we  think,  was  meant  merely  to  em- 
power the  court  to  dismiss  when  the  delay  was  of  such  a  character  as 
to  demand  that  course,  and  not  to  make  it  mandatory  to  do  so  when 
no  injury  has  resulted  to  the  appellee.  The  last  provision  in  the  rule 
is  noteworthy.  It  reads:  'In  deciding  said  motion,  the  court  will 
give  such  direction  to  the  case  as  will  cause  the  least  inconvenience  or 
damage  from  such  failure,  so  far  as  practicable."  It  does  not  say  that 
in  case  the  motion  to  dismiss  be  overruled,  "the  court  shall  give  such 
direction  to  the  case  as  will  cause  the  least  inconvenience,"  etc.,  to  the 
appellee;  but  that  "in  deciding  the  motion,"  the  court  shall  do  this. 
We  think  it  was  meant  by  the  language  last  quoted  that  in  deciding  the 
motion  all  the  circumstances  should  be  considered  and  that  the  courf 
should  not  be  bound  to  dismiss  when  no  delay  or  other  injury  had  re- 
sulted to  the  appellee. 

We  answer  the  second  question  in  the  negative  and  the  third  in  the 
affirmative. 


First  Baptist  Church  of  Paris  v.  J.  M.  Fort  et  al. 

No.  803.    Decided  January  15,  1900. 

1.  Independent  Church  Qovemment— Status  of  Property— Dedication  to 

Doctrine. 
Property  of  a  church  of  strictly  congregational  or  independent  organization,  ac- 
quired by  purchase  or  donation  charging  it  with  no  specific  trust  other  than  for 
the  use  of  the  congregation  as  a  religious  society,  is  not  dedicated  to  the  propa- 
gation of  the  particular  doctrines  adopted  and  held  by  the  society  at  the  time 
it  was  acquired.     (Pp.  223-230.) 

2.  Same— Schism — Departure  from  Doctrine. 

In  the  case  of  schism  in  such  a  congregation  no  inquiry  can  be  had  into  the  ex< 
isting  reUgious  opinions  of  those  who  comprise  the  legal  or  regular  organization; 
the  proper  inquiry  is,  which  of  the  two  factions  constitutes  the  church,  and  those 
who  adhere  to  the  acknowledged  organization  are  entitled  to  the  use  of  the  prop- 
erty, whether  adhering  or  not  to  the  doctrines  originally  professed.  Watson  v. 
Jones,  13  WaU.,  679.     (Pp.  228-230.) 

8.   Sanfe— Gases  Distingtiished. 

The  foregoing  rule  distinguished  from  that  applying  to  property  expressly  devoted 
to  the  support  or  spread  of  some  specific  form  of  religious  doctrine,  and  from  the 
caae  of  a  religious  body  which  is  a  subordinate  member  of  some  general  church  or- 
ganization, subject  to  the  control  of  superior  ecclesiastical  tribunals.     (P.  227.) 

4.  Church  Subscription — ^Dedication  to  Trust — ^Presumption. 

In  the  circumstances  under  which  subscriptions  for  procuring  places  of  worship 
are  commonly  made  in  this  country,  no  presumption  can  be  indulged  that  the  sub- 
scribers intended  a  condition  that  the  house  shall  be  devoted  to  the  teaching  of  the 
peculiar  views  then  professed  by  the  members  or  declared  by  the  body.  (Pp.  225, 
226,  229,  230.) 

5.  Church  Doctrine— When  Courts  Will  Inquire. 

It  is  not  within  the  province  of  the  courts  to  determine  which  of  two  factions  is 
right  from  a  biblical  or  theological  point  of  view,  nor  which  conforms  to  the  faith 
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origiiially  adopted  by  the  churchy  except  where  that  is,  in  explicit  terms,  made  a 
condition  of  the  donation  of  property.     (P.  290.) 

6.  Church  Property — ^Adherence  to  Faith — Case  Stated. 

A  Baptist  church,  having  adopted  the  ''New  Hampshire  Confession  of  Faith/'  be- 
came incorporated  and  acquired  a  house  of  worship;  thereafter  a  minority  of  the 
members,  claiming  that  the  majority  had  abandoned  that  faith,  incorporated  under 
the  same  name  and  sued  to  obtain  possession  of  the  building.  Held,  that  the  right 
to  its  use  and  control  remained  with  the  original  organization,  and  the  courts  would 
not  inquire  whether  it  or  its  members  adhered  to  the  "New  Hampshire  Confession." 
(Pp.  220-230.) 

7.  Baling  Bxplained. 

The  refusal  of  a  writ  of  error  by  this  court  in  Peace  v.  First  Christian  Church,  20 
Texas  Civil  Appeals,  85,  explained  as  an  approval  of  the  result  reached  in  that  case, 
but  not  of  the  views  announced  in  the  opinion.    (P.  231.) 

8.  Pleadings — ^Foreclosure — Corporation. 

It  was  error  to  award  foreclosure  of  a  mortgage  in  a  case  where  no  such  relief  was 
asked  by  either  party,  and  especially  where  the  corporation  made  a  party  was  held 
not  to  be  identical  with  the  one  of  the  same  name  which  owned  the  property.  (Pp. 
231,  232.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fifth  District,  in  an  ap- 
peal from  Lamar  County. 

Suit  was  brought  by  the  First  Baptist  Church  and  others,  against 
Fort  and  others.  Plaintiffs  recovered,  and  upon  reversal  upon  defen- 
dant's appeal  obtained  writ  of  error. 

James  G,  Dudley,  for  plaintiffs  in  error. — Property  thus  acquired 
became  a  trust,  for  the  promulgation  and  teaching  of  the  doctrines  and 
tenets  upon  which  this  particular  church  was  organized,  without  specify- 
ing in  the  deed  the  particular  doctrines  that  should  be  taught  therein. 
Hale  V.  Everett,  53  N.  H.,  9;  Miller  v.  Gable,  2  Denio,  492;  Mt.  Zion 
Baptist  Church  v.  Whitmore,  83  Iowa,  138;  Ferraria  v.  Vasconcellos, 
31  111.,  54;  Kniskern  v.  Lutheran  Church,  1  Sandf.  Ch.,  439;  First  Re- 
form Presbyterian  Church  V.  Bowden,  14  Abb.  X.  C, '356;  Smith  v. 
Pedigo,  32  Law.  Rep.  Ann.,  846. 

We  understand  the  law  to  be  that  the  religious  doctrine,  tenets,  and 
faith  of  a  particular  church  can  not  be  abandoned  or  changed  by  a 
majority  of  its  members,  but  those  adhering  to  the  doctrines  and  articles 
of  faith  upon  which  the  church  was  organized  constitute  the  church  and 
are  entitled  to  the  church  property.  The  articles  of  faith  upon  which 
the  church  was  organized  and  the  property  acquired  is  a  solemn  com- 
pact, and  when  repudiated  by  any  number  of  its  members,  they  forfeit 
all  right  to  the  use  or  title  to  the  church  property.  It  was  said  by 
Sharswood,  Justice,  speaking  for  the  Supreme  Court  of  Pennsylvania, 
in  Schnorr's  Appeal,  67  Pennsylvania,  138,  **in  church  organizations 
those  who  adhere  and  submit  to  the  regular  order  of  the  church, 
though  a  minority,  are  the  true  congregation,  and  incorporation,  if 
incorporated."  Chief  Justice  Shaw  announced  the  same  doctrine  in 
Stebbins  v.  Jennings,  10  Pick.,  181.  In  Smith  v.  Pedigo,  supra,  the 
Supreme  Court  of  Indiana  reviews  the  ease  of  Watson  v.  Jones,  13  Wal- 
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lace,  679,  and  especially  the  language  of  Judge  Miller,  which  was  used 
by  the  Court  of  Civil  Appeals  to  support  the  holding  in  this  case. 

We  respectfully  invite  the  court^s  attention  to  the  following  author- 
ities bearing  upon  the  question:  Mt.  Zion  Baptist  Church  v.  Whit- 
more,  83  Iowa,  138;  Smith  v.  Pedigo,  19  Law.  Rep.  Ann.,  433,  same  case 
on  rehearing,  32  Ijaw.  Rep.  Ann.,  838;  Nance  v.  Busby,  18  S.  W.  Rep., 
874;  Rottmann  v.  Bartling,  22  Xeb.,  375;  Baker  v.  Ducker,  79  Cal., 
m:  Roshi's  Appeal,  69  Pa.,  462;  Lamb  v.  Cain,  129  Ind.,  486;  20  Am. 
and  Eng.  Enc.  of  Law,  799,  note  4. 

Hale  &  Hale,  for  defendants  in  error. — The  mortgage  was  valid,  and 
the  sale  thereunder  to  the  appellants  valid,  and  passed  the  title  to 
the  property  sold  to  the  appellants,  and  the  prior  sale  to  appellees 
conveyed  no  title  to  them,  because  they  failed  to  comply  with  their 
hid,  and  the  pretended  tender  by  them  was  not  valid  and  not  suf- 
ficient to  entitle  them  to  a  conveyance  of  the  property,  because  they 
had  no  right  to  give  the  receipt  of  the  church,  or  to  receive  the  ex- 
cess of  the  bid  over  the  amount  of  the  Crittenden  debt,  and  because 
the  pretended  tender  was  not  unconditional  and  valid  in  law.  Sayles' 
Civ.  Stats.,  arts.  651,  par.  4,  653,  665,  713;  Olcott  v.  Gabert,  86  Texas, 
124;  Threadgill  v.  Pumphrey,  87  Texas,  5';7;  Gordon  v.  Preston,  26 
Am.  Dec.,  75.  On  tender,  see  1  Dev.  on  Deeds,  see.  390 ;  Perre  v.  Cas- 
tro, 76  Am.  Dec,  444;  18  S.  W.  Rep.,  874;  22  Am.  and  Eng.  Corp.  Cases, 
«03.  604;  Faulk  v.  Dashiell,  62  Texas,  642;  2  Perry  on  Trusts,  602-602f ; 
Flake  v.  Nuse,  51  Texas,  102;  Renard  v.  Clinck,  30  Am.  State  Rep., 
459;  McCalley  v.  Otey,  42  Am.  State  Rep.,  89;  Moynahan  v.  Moore,  77 
Am.  Dec,  476,  note. 

We  presume  it  will  not  be  denied  that  our  courts  have  no  ecclesi- 
astical jurisdiction  except  so  far  as  may  become  necessary  to  determine 
a  property  right,  for  all  the  authorities  show  that.  The  court  determined 
that  in  this  case  it  did  have  the  ecclesiastical  jurisdiction,  because  it  was 
necessary  to  determine  a  property  right,  but  we  think  it  was  error  to 
so  hold,  remembering  that  this  is  not  a  suit  between  two  factions  of  a 
church  in  reference  to  the  ownership  of  property,  or  anything  else,  but 
a  suit  between  a  faction  of  a  church  and  certain  individuals  in  reference 
^0  the  ownership  of  the  property  in  controversy.  The  fact  that  appel- 
lants are  members  of  the  church  can  make  no  difference,  for  were  they 
not  members  their  rights  would  be  no  higher  or  lower  than  the  present 
appellants,  for  they  were  acting,  not  for  the  church,  so  far  as  this  suit 
is  concerned,  whatever  may  have  been  their  intention  with  reference  to 
the  church  after  their  title  became  fixed,  as  may  be  inferred  from  their 
l)ennitting  the  church  to  use  the  house  rent  free  since  they  bought  it. 
This  can  make  no  difference,  for  the  facts  remain,  and  the  court  found 
that  appellees  were  acting  for  themselves  as  individuals,  and  ])aid  their 
individual  money  for  the  (Vittenden  note.  Such  being  the  status  of 
the  case,  it  seems  to  us  that  the  court  went  beyond  its  jurisdiction 
in  Uie  determination  of  this  case.     The  trust  would  not  be  permitted 
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to  fail  for  want  of  trustees,  even  if  all  the  trustees  had  abandoned  the 
faith  upon  which  the  church  was  founded,  and  followed  after  Fortune 
and  Fortuneism;  it  would  have  been  the  duty  of  the  court  to  have 
appointed  new  trustees  to  take  charge  of  the  church  property  and  pre- 
serve and  keep  alive  the  trust.  Vernon  Society  v.  Hills,  6  Cow.,  23; 
People  V.  Peck,  11  Wend.,  604;  East  Lake  Church  v.  Halvorson,  42 
Minn.,  503;  Bank  v.  Mfg.  Co.,  32  N.  J.  Eq.,  236;  Association  v.  Bald- 
win, 1  Mete.  (Mass.),  359;  Green  v.  Cady,  9  Wend.,  414;  Reformed 
Methodist  Church  v.  Draper,  97  Mass.,  349;  McGargell  v.  Coal  Co.,  4 
W.  &  S.,  425;  Mining  Co.  v.  Bank,  104  U.  S.,  192;  Smith  v.  Pedigo, 
on  rehearing,  32  Law.  Rep.  Ann.,  847. 

If  the  power  existed  to  mortgage  the  church  property,  and  the  deed 
of  trust  was  legal  and  valid,  so  as  to  be  a  lien  upon  the  property,  the 
title  to  the  property  passed  to  and  vested  in  plaintiffs  in  error,  under 
the  first  sale  by  the  trustee  Spivy,  and  the  Court  of  Civil  Appeals  erred 
in  not  so  holding,  as  was  held  by  the  trial  judge.  Pierce  v.  Weaver, 
65  Texas,  44;  Carleton  v.  Roberts,  1  Posey,  TJ.  C,  587;  Willis 
V.  Smith,  66  Texas,  31;  Shropshire  v.  Behrens,  77  Texas,  275;  Rev. 
Stats.  1895,  arts.  642,  651,  653,  677,  713;  Fitzhugh  v.  Land  Co.,  81 
Texas,  306;  In  re  Church  of  the  Messiah,  12  N.  Y.  Supp.,  489;  Gash- 
wilier  V.  Willis,  33  Cal.,  11-24;  Baptist  Church  v.  Baptist  Church,  46  ^ 
K  Y.,  131;  1  Jones  on  Mort.,  sec.  128,  note  2,  and  sec.  129;  Perry  on 
Trusts,  sees.  733,  735,  737,  742-744.  The  reasoning  of  Judge  Stayton 
in  Perry  Stove  Mfg.  Co.  v.  Lyons-Thomas  Hardware  Co.  applies  here. 
Galloway  v.  Hamilton,  68  Wis.,  651;  Griffin  v.  Blanchard,  17  Cal.,  71; 
Angel  &  Ames  on  Corp.,  sees.  225,  226,  291,  295;  2  Kent.  Com.,  283. 

Dudley  0.  Wooten,  also  for  defendants  in  error.— The  finding  and 
the  judgment  of  the  trial  court  that  the  mortgage  was  invalid,  because 
not  attested  by  the  corporate  seal,  and  without  being  authorized  by 
a  majority  of  the  church  voting  in  regular  session,  are  erroneous  and 
unsupported  by  the  facts  or  the  law,  and  are  moreover  wholly  imma- 
terial and  irrelevant,  because  the  court  held  the  debt  and  mortgage  to 
be  valid  and  enforcible  by  estoppel.  4  Thomp.  on  Corp.,  sees.  5045, 
5051,  5052,  5083;  Kerr  on  Fraud  and  Mistake,  420,  note;  Rev.  Stats. 
1895,  arts.  4862,  651,  676,  713;  1  Jones  on  Mort.,  sec.  126;  1  Mora,  on 
Priv.  Corp.,  sec.  338;  2  Waterm.  on  Corp.,  593;  Rutland  v.  Paige,  24 
Vt.,  181;  Green  Co.  v.  Blodgett,  50  Am.  St.  Rep.,  154;  Olcott  v.  Gabert, 
86  Texas,  124;  Bond  v.  Terrell  Mfg.  Co.,  82  Texas,  311;  Threadgill  v. 
Pumphrey,  87  Texas,  577;  Railway  v.  Gentry,  69  Texas,  625;  Bank  v. 
Emery,  78  Texas,  498;  Faulk  v.  Dashiell,  62  Texas,  642;  Indianola  v. 
Railway,  56  Texas,  594;  Iless  v.  Dean,  m  Texas,  663;  Miners'  Co.  v. 
Zellerbach,  99  Am.  Dec,  300,  and  notes;  Pixley  v.  Railway,  91  Am. 
Dec,  632  and  notes;  Gordon  v.  Preston,  26  Am.  Dec,  75;  4  Thomp.  on 
Corp.,  sees.  514,  5246,  5258,  3084. 

The  finding  that  plaintiffs  were  the  le^rally  constituted  trustees  of  the 
church,  or  in  any  manner  authorized  to  represent  the  corporation  or 
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the  congregation,  so  as  to  make  the  tender  of  the  receipt  a  legal  compli- 
ance with  their  bid,  is  not  only  not  supported  by  the  testimony,  but  is 
contrary  thereto,  inasmuch  as  the  undisputed  evidence  demonstrated 
that  they  had  rebelled  against  the  rules  and  regular  authority  of  the 
church,  had  been  expelled  from  the  church,  held  an  illegal  meeting 
in  violation  of  the  rules  of  the  church,  repudiated  the  charter  and  cor- 
porate existence  of  the  body,  and  elected  themselves  trustees  in  viola- 
tion of  the  church  charter  and  the  laws  of  the  State.  1  Mora,  on  Priv. 
Corp.,  sec.  482;  1  Thomp.  on  Corp.,  sees.  706-717;  Bernard  Township 
v.  Stebbins,  109  U.  S.,  349,  352;  1  Perry  on  Trusts,  sec.  491;  2  Id.,  sec. 
602,  602f;  People  v.  Nappa,  80  Mich.,  484;  Church  v.  Hillery,  51  Cal., 
155:  American  Prim.  Soc.  v.  Pilling,  24  X.  J.  Law.,  653;  Prickett  v. 
Wells,  24  S.  W.  Rep.,  52. 

Under  the  facts  of  this  case  there  was  no  question  of  religious  faith 
or  Baptist  doctrine  involved,  nor  was  there  any  such  division  of  opin- 
ion in  the  church  upon  matters  of  essential  religious  belief  and  Baptist 
teachings  as  to  amount  to  what  the  court  found  to  be  a  fundamental 
variance  between  the  two  **f actions,'^  requiring  the  intervention  of  a 
secular  court  to  adjust  the  property  rights  of  a  divided  congregation. 
So  far  as  the  church  difficulties  were  concerned,  they  arose  upon  the 
right  of  the  majority  to  rule  in  the  selection  and  retention  of  a  pastor, 
which  was  a  fixed  written  rule  of  the  Paris  church  and  is  a  historic 
and  distinctive  rule  of  Baptist  church  government;  and  so  far  as  the 
case  in  court  was  concerned,  it  was  simply  an  issue  of  law  between  the 
appellants  as  valid  lienholders  and  the  appellees  as  usurping  seceders 
and  expelled  members  from  their  own  church.  It  is  a  question  of 
church  government,  and  not  one  of  religious  faith  or  property  rights, 
so  far  as  the  church  was  concerned.  2  Beach  on  Corp.,  sec.  219,  note  5; 
1  Waterm.  on  Corp.,  80-83;  Bouldin  v.  Alexander,  15  Wall.,  137;  Steb- 
bins V.  Jennings,  10  Pick.,  181;  Baker  v.  Fales,  16  Mass.,  503;  McGin- 
nis,  V.  Watson,  41  Pa.  St.,  13;  Fulbright  v.  Higginbotham,  34  S.  W. 
Rep.,  875;  Li\'ingston  v.  Trinity  Church,  45  N.  J.  L.,  230;  Bajftist 
Church  v.  Witherell,  3  Paige  Ch.,  296;  Russell  v.  Brazell,  49  Am.  St. 
Rep.,  542,  544;  Watson  v.  Jones,  13  Wall.,  680. 

So  far  as  any  division  of  opinion  existed  in  the  church,  it  did  not 
affect  the  original  articles  of  faith  upon  which  the  church  was  organized, 
nor  the  essential  doctrines  of  the  Baptists,  because  no  member  of  either 
faction  ever  repudiated  those  articles  or  denied  those  doctrines,  but 
on  the  contrary'  the  majority  reaffirmed  their  allegiance  to  the  original 
articles  of  faith  twice  after  this  controversy  arose,  and  all  along  avowed 
their  adherence  to  them.  There  was  a  dispute  as  to  whether  the  pas- 
tor's preaching  on  some  points  was  in  accord  with  the  articles  of  faith, 
but  this  did  not  amount  to  such  a  fundamental  antagonism  of  religious 
principles  as  to  create  what  is  known  in  law  as  '*a  divided  congrega- 
tion," involving  the  interposition  of  a  court  to  decide  and  adjust  prop- 
erty rights  and  trust  relations.     Chase  v.  Chenev,  58  111.,  509;  White 
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Lick,  etc.,  v.  White  Lick,  etc.,  89  Iiid.,  136:  Lamb  v.  Cain,  129  Ind., 
486;  Nance  v.  Busby,  91  Tenn.,  317;  Bapt.  Church  v.  Whitmore,  83 
Iowa,  138. 

BROWX,  Associate  Justice. — The  First  Baptist  Church  of  Paris, 
joined  by  B.  F.  Fuller,  Stuart  Lee,  8.  H.  Webb,  W.  F.  Edwards,  J.  C. 
Hunt,  R.  M.  Miller,  and  J.  B.  Johnson,  who  sue  as  trustees  of  the  said 
church  and  in  their  own  right  as  members  thereof,  instituted  this  suit 
in  the  District  Court  of  Lamar  County  against  J.  M.  Fort,  B.  W.  Lewis, 
S.  B.  M.  liong,  Mrs.  M.  C.  Maxey,  F.'l.  Williams,  T.  S.  Preston,  M.  C. 
Spivey,  G.  M.  Fortune,  and  the  executors  and  heirs  of  Mrs.  Emily 
Williams,  deceased,  naming  them.  Plaintiffs  sought  to  recover  the  pos- 
session of  certain  church  property,  consisting  of  the  building  and  lot 
located  in  the  city  of  Paris,  Ijamar  County,  Texas,  and  to  cancel  cer- 
tain conveyances  named  therein,  and  to  restrain  the  defendants  from 
interfering  with  plaintiffs'  possession  of  the  church  property. 

The  petition  sets  up  the  facts  with  regard  to  the  original  organization 
of  the  church,  the  building  of  the  house  upon  the  lot  acquired  for  that 
purpose,  and  the  facts  and  circumstances  which  brought  about  a  divi- 
sion among  the  members  of  the  said  church,  charging  that  the  defend- 
ants and  their  adherents,  a  majority  of  the  members,  had  departed 
from  the  original  confession  of  faith  adopted  by  the  church  in  its  or- 
ganization, and  had  diverted  said  property  from  the  purposes  to  which 
it  was  dedicated;  and  that  the  plaintiffs  and  those  represented  by  them, 
a  minority  of  the  said  congregation,  had  adhered  to  the  original  con- 
fession of  faith,  and  were,  in  fact,  the  First  Baptist  Church  of  Paris 
and  entitled  to  the  possession  of  the  said  property.  The  case  was  tried 
before  the  court  without  a  jury  and  the  following  conclusions  of  fact 
were  filed,  upon  which  judgment  was  entered  for  the  plaintiffs  below. 

"1.  The  court  finds  that  this  church  was  originally  organized  in  about 
the  year  1854,  under  the  name  of  the  United  Baptist  Church,  and 
adopted,  as  its  articles  of  faith  and  covenant,  the  articles  of  faith  and 
covenant  introduced  in  evidence,  known  as  the  Xew  Hampshire  Confes- 
sion of  Faith. 

"2.  The  court  finds  that  on  the  luth  day  of  April,  1861,  the  lot  in 
controversy  upon  which  a  church  building  had  been  erected  was  deeded 
to  Lemuel  H.  Williams,  (loodmau  Tucker,  and  Hardy  Moore,  trustees 
for  said  church,  under  and  by  the  name  of  the  Paris  Baptist  Church, 
to  have  and  to  hold  under  them  and  their  successors,  as  a  place  of  wor- 
ship for  said  Paris  Baptist  Church,  and  said  church  and  the  members 
thereof  continued  to  hold  religious  worship  on  said  lot  and  in  said 
church  building  under  the  name  of  the  Paris  Baptist  Church,  and  upon 
the  articles  of  faith  and  covenant  upon  which  it  was  originally  organ- 
ized until  it  became  incorporated  on  the  21st  of  March,  1890,  under 
the  general  im-orporation  laws  of  Texas,  when  it  was  incorporated 
under  the  name  of  the  Urst  Baptist  Church  of  Paris,  and  afterwards 
erected  u])on  said  lot  their  present  church  building  at  a  cost  of  about 
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$20,000;  that  in  order  to  complete  said  building  or  ehnreh,  the  said 
First  Baptist  Church  of  Paris  borrowed  of  one  S.  D.  Crittenden  the 
sum  of  $5000,  and  executed  by  and  through  some  of  its  trustees  a  note 
for  said  amount,  and  a  deed  of  trust  or  mortgage  on  the  said  church 
property  to  secure  the  payment  of  the  same. 

'  **3.  The  court  finds  that  the  trustees  of  the  said  First  Baptist  Church 
of  Paris  named  in  its  charter  were  U.  Hearon,  F.  I.  Williams,  B.  F. 
Fuller,  Stuart  Lee,  Samuel  H.  Webb,  T.  S.  Preston,  and  Ira  Webster; 
that  said  mortgage  or  deed  of  trust  was  executed  to  M.  C.  Spivey,  trus- 
tee, by  B.  F.  Fuller,  T.  S.  Preston,  Stuart  Lee,  and  W.  F.  Edwards  a& 
trustees  of  said  First  Baptist  Church  of  Paris ;  that  said  W.  F.  Edward& 
had  been  elected  trustee  by  said  church  to  fill  a  vacancy  caused  by  the 
resignation  of  U.  Hearon. 

"4.  The  court  finds  that  the  First  Baptist  Church  of  Paris  had  power 
to  mortgage  said  property,  but  that  the  said  deed  of  trust  was  invalid 
because  not  executed  as  required  by  the  statutes  of  Texas,  under  the  seal 
of  the  corporation,  and  for  the  further  reason  that  said  deed  of  trust 
was  executed  without  having  been  authorized  by  a  majority  of  said 
church,  voting  in  regular  session,  as  provided  by  its  charter;  but,  how- 
ever, the  court  finds  that  the  said  First  Baptist  Church  of  Paris  is  es- 
topped from  denying  the  validity  of  said  deed  of  trust  because  it  ob- 
tained the  money  and  used  the  same  in  the  completion  of  its  church  on 
the  faith  of  said  deed  of  trust  and  afterwards  ratified  the  same,  and 
by  bidding  the  property  in  at  the  sale  under  said  deed  of  trust. 

'^5.  That  said  church,  from  its  original  organization  up  to  about  the 
time  of  the  completion  of  its  church  building  in  1895,  continued  to 
worship  and  hold  religious  services  upon  the  articles  of  faith  and  church 
covenant  upon  which  it  was  organized,  when  dissensions  arose  among 
the  members  of  said  church  over  the  teachings  and  preaching  of  ita 
then  pastor,  one  G.  M.  Fortune;  that  said  Fortune,  by  his  preaching 
and  published  sermons  and  articles,  denied  the  full  inspiration  of  the 
Scriptures,  and  denied  and  repudiated  the  vicarious  atonement  of  Christ 
for  sinners,  and  denied  that  Christ  died  for  and  instead  of  sinners  and 
became  their  substitute,  and  denied  that  Christ's  righteousness  was 
imputed  to  the  righteous,  all  of  which  was  contrary  to  the  doctrines 
and  teachings  of  the  Baptist  Church  and  contrary  to  the  articles  of 
faith  upon  which  this  church  was  organized  and  had  continued  to  wor- 
ship since  its  organization. 

"6.  The  court  finds  that  at  the  time  said  dissensions  arose  the  mem- 
bership of  the  First  Baptist  Church  of  Paris  was  about  four  hundred. 
That  said  dissensions  continued  to  grow  until  the  church  was  divided 
into  two  factions,  one  faction  adhering  to  the  doctrines,  teachings,  and 
preaching  of  the  said  G.  AI.  Fortune,  and  the  other  faction  standing 
by  and  adhering  to  the  doctrines  of  the  Baptist  Church  and  the  articles 
of  faith  upon  which  the  church  was  organized.  That  the  faction  which 
adhered  to  the  original  articles  of  faith  and  the  doctrines  and  teach- 
ings of  the  Baptist  Church,  which  faction  is,  for  tonvcnience,  herein- 
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after  styled  the  anti-Fortuneites,  strenuously  opposed  the  re-employ- 
ment of- said  Fortune  as  pastor  of  said  church,  and,  after  he  was  em- 
ployed, insisted  upon  his  resignation  because  of  his  doctrines;  but  at 
the  several  metings  when  these  matters  came  up  and  were  discussed  and 
passed  upon,  the  faction  which  adhered  to  the  doctrines  of  said  Fortune 
(which  faction  is  hereinafter  styled,  for  convenience,  the  Fortuneites), 
had  a  majority  of  the  members  present  and  voting  and  refused  to  re- 
quest the  resignation  of  said  Fortune  and  refused  to  accept  his  resig- 
nation when  offered  by  him,  and  re-employed  him  as  pastor  for  an 
indefinite  period  of  time.  That  some  time  in  the  month  of  July,  1896, 
said  Fortune  tendered  his  resignation  as  pastor  of  the  First  Baptist 
Church  of  Paris,  which  was  accepted  by  the  Fortuneites,  and  that  about 
the  30th  of  August,  1896,  said  Fortune  rented  a  hall  in  the  city  of  Paris 
and  delivered  therein  a  series  of  sermons  and  lectures  in  opposition 
and  criticism  of  the  creed,  of  the  Baptist  Church,  which  were  attended 
by  his  adherents;  that  during  this  time  anti-Fortuneites  continued  to 
meet  and  hold  services  and  Sunday-school  in  the  First  Baptist  Church 
building  until  Sunday  next  preceding  the  6th  day  of  October,  1896, 
when  the  church  doors  were  locked  and  the  windows  barred  by  the 
Fortuneites. 

"7.  The  court  finds  that  on  the  30th  of  September,  1896,  the  anti- 
Fortuneites,  representing  and  acting  as  the  First  Baptist  Church  of 
Paris,  met  in  church  session  at  the  church  building  and  elected  the  fol- 
lowing persons,  members  of  said  church,  to  fill  vacancies  in  its  board 
of  trustees,  to  wit,  J.  C.  Hunt,  J.  B.  Johnson,  R.  M.  Miller,  and 
George  T.  Saunders  (which  last  named  trustee  subsequently  resigned), 
and  by  resolution,  authorized  and  directed  said  trustees  to  borrow  money 
and  pay  off  said  indebtedness  to  said  S.  D.  Crittenden,  or  buy  said 
church  property  at  the  sale  under  the  said  deed  of  trust,  which  was 
then  advertised  for  October  6,  1896,  for  the  said  First  Baptist  Church  of 
Paris,  and  to  do  anything  else  that  in  their  judgment  might  be  nec- 
essary for  the  interest  of  said  church. 

"8.  That  on  the  6th  of  October,  1896,  and  before  the  sale  under  the 
aforesaid  deed  of  trust,  the  said  trustees  of  the  First  Baptist  Church 
of  Paris,  acting  for  said  church,  procured  the  money  and  offered  to 
pay  to  M.  C.  Spivey,  trustee  in  the  deed  of  trust,  the  full  amount  of  the ' 
note,  principal  and  interest  and  commissions,  if  any,  if  he  would  trans- 
fer to  them  the  note  and  mortgage,  or  deliver  to  them  said  note  and 
mortgage  without  transfer,  which  offer  was  refused  by  the  said  Spivey, 
and  the  church  property  was  put  up  and  offered  for  sale  by  the  said 
trustee  Spivey,  under  tlie  deed  of  trust,  at  public  outcry,  to  the  highest 
bidder  for  cash,  and  the  plaintiffs'  trustees,  the  said  trustees  of  the 
First  Baptist  Church,  for  and  on  behalf  of  said  church,  being  the  high- 
est and  best  bidder,  the  property  was  knocked  off  to  them  for  the  sum 
of  $10,050,  and  thereupon  said  trustees  of  the  First  Baptist  Church  of 
Paris,  for  and  on  behalf  of  said  church,  tendered  to  said  trustee  Spivey, 
in  cash,  the  full  amount  of  the  Crittenden  note,  secured  by  the  deed 
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of  trust,  principal  and  interest,  costs  and  commissions,  if  any,  amount- 
ing to  $5378,  and  a  receipt,  signed  by  them  as  trustees  of  the  First 
Baptist  Church  of  Paris  for  the  balance  of  the  bid  over  and  above  the 
said  note,  principal,  interest,  and  commissions,  and  that  thereupon 
the  said  M.  C.  Spivey,  at  the  instance  of  and  upon  demand  made  by 
T.  S.  Preston  and  F.  I.  Williams,  two  of  the  charter  trustees  of  the 
First  Baptist  Church  and  adherents  of  Fortune,  that  he,  the  said  Spivey, 
require  payment  of  the  whole  amount  of  said  bid  of  $10,050  in  cash, 
and  that  if  not  so  paid,  Spivey  resell  said  property,  he,  the  said  Spivey, 
refused  the  said  tender,  and  proceeded  to  resell  said  property,  which 
second  sale  was  forbidden  by  said  trustees  of  the  First  Baptist  Church 
of  Paris.  At  said  second  sale,  J.  M.  Fort,  F.  I.  Williams,  B.  W.  Lewis, 
S.  B.  M.  Long,  Mrs.  Emily  Williams,  and  Mrs.  M.  C.  Maxey  became  the 
purchasers  at  the  sum  of  $5000,  being  less  than  the  amount  of  the 
Crittenden  note,  which  was  credited  thereon  by  the  said  Spivey,  and  said 
Spivey  made  them  a  deed  to  the  church  property. 

"9.  The  court  finds  that  before  the  sale  of  said  church  property  by 
the  said  Spivey,  and  before  the  Crittenden  note  became  due,  the  said 
purchasers  under  the  second  sale  had  bought  up  the  Crittenden  note 
and  the  sale  by  Spivey  was  directed  by  them,  and  the  said  purchasers 
were  all  members  of  the  said  First  Baptist  Church  (some  of  them  trus- 
tees) and  adherents  of  Fortune;  that  as  soon  as  the  aforesaid  defend- 
ants bought  in  said  church  property  and  got  a  deed  to  it  from  said  trus- 
tee Spivey,  the  said  G.  M.  Fortune  was  called  back  to  preach  in  said 
church  by  the  Fortuneites  as  a  supply,  and  continued  to  preach  in  said 
church  until  about  the  25th  of  July,  1897,  and  the  anti-Fortuneites,  or 
the  adherents  to  the  original  articles  of  faith,  were  thereby  excluded 
from  holding  services  in  said  church  building  under  the  teachings  and 
instructions  of  a  pastor  of  the  original  Baptist  faith,  and  since  tlieir 
exclusion,  have  held  religious  worship  as  the  First  Baptist  Church  of 
Paris  in  the  Aiken  Institute  and  Meyer's  Hall. 

"10.  The  court  finds  that  the  faction  of  the  church  styled  the  anti- 
Fortuneites  and  who  adhered  to  the  articles  of  faith  upon  which  the 
church  was  organized  and  the  doctrines  and  teachings  of  the  First 
Baptist  Church,  were  and  are  the  First  Baptist  Church  of  Paris,  and 
that  the  plaintiflfs'  trustees  were  and  are  the  legal  trustees  of  said  First 
Baptist  Church  of  Paris,  and  that  they  acted  for  the  said  First  Baptist 
Church  of  Paris  in  trying  to  save  the  church  property  and  secure  it  for 
said  church  at  the  trustee's  sale,  and  that  the  said  purchasers  of  said 
property,  at  the  second  sale  by  Spivey,  were  acting  for  themselves  and 
not  trying  to  secure  said  church  pro()erty,  and  were  not  acting  for  the 
said  First  Baptist  Church  of  Paris." 

The  case  of  the  plaintiffs  in  error  depends  upon  the  correctness  of  the 
following  proposition,  submitted  as  the  first  assignment  of  error  in  this 
court : 

**The  Court  of  Civil  Appeals  erred  in  holding  that  the  church  prop- 
erty in  controversy  was  not  trust  property ;  because  when  the  property 
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was  acquired  by  the  church,  under  its  then  name,  Taris  Baptist  Church,' 
the  title  was  vested  in  three  trustees  and  their  successors  for  the  sole 
and  exclusive  use  of  said  church  as  a  place  of  worship.  The  property 
thus  acquired  by  denominational  name  became  a  trust  for  the  promul- 
gation of  the  tenets  and  doctrines  of  that  particular  denomination, 
without  any  specific  declaration  of  the  particular  doctrines  and  teach- 
ings that  should  be  taught  or  advanced.  Moreover,  the  evidence  in 
the  record  and  the  findings  of  the  trial  judge  show  conclusively  the 
fundamental  doctrines  of  the  Baptist  denomination  on  the  subject  of  the 
vicarious  atonement  of  Christ  for  sinners  and  the  full  inspiration  of 
the  Scriptures,  and  that  this  church  had  been  organized  upon  these 
doctrines,  set  forth  at  the  time  the  church  property  was  acquired/^ 

The  findings  of  fact  and  the  undisputed  evidence  establish  that  on 
the  10th  day  of  April,  1861,  there  was  in  existence  in  the  city  of  Paris, 
Texas,  a  church  known  as  the  Paris  Baptist  Church,  to  which  Milton 
Webb,  X.  \V.  Towns,  and  T.  C.  Poindexter  on  that  day  conveyed  the 
lot  on  which  the  church  house  in  question  is  situated,  by  a  deed  made 
and  delivered  to  "I^emuel  H.  Williams,  Hardy  Moore,  and  Goodman 
Tucker,  trustees  of  the  Paris  Baptist  Church,  and  their  successors,  for 
the  use  of  the  said  Paris  Baptist  Church.'^  The  deed  contained  the  fol- 
lowing habendum  clause:  "To  have  and  to  hold  unto  the  said  L.  H. 
Williams,  Hardy  Moore,  and  Goodman  Tucker  and  their  successors,  for 
the  sole  and  exclusive  use  and  benefit  of  the  said  Paris  Baptist  Church." 
At  its  organization  and  before  the  making  of  this  deed,  the  church  had 
adopted  what  is  known  as  the  New  Hampshire  Articles  of  Faith.  A 
church  building  was  erected  upon  the  said  lot  and  paid  for  by  subscrip- 
tions from  the  members  of  the  church  and  others.  There  is  nothing  to 
show  that  any  subscriber  attached  any  conditions  to  his  subscription  or 
prescribed  any  terms  upon  which  it  should  be  used. 

The  Paris  Baptist  Church  was  an  independent  body  having  no  ec- 
clesiastical superior  and  might  have  organized  by  adopting  the  Phila- 
delphia Confession  of  Faith,  or  might  have  had  its  articles  of  faith  writ- 
ten out  to  suit  the  members,  or  might  have  organized  without  adoptmg 
a  declaration  of  faith.  The  Bible  is  received  as  the  creed  of  the  Baptist 
Church,  whether  any  be  adopted  or  not. 

It  is  claimed  by  the  plaintiffs  that  upon  the  conveyance  of  the  lot  to 
trustees  for  the  use  and  benefit  of  the  "Paris  Baptist  Church,"  there  at- 
tached to  the  property  a  trust  that  it  should  be  used  for  the  propagation 
and  support  of  the  faith  professed  by  that  church  and  expressed  in  the 
articles  of  faith  adopted  by  it  before  the  conveyance  was  made  and 
then  in  force;  and  that  the  minority  which  adhered  to  the  articles  of 
faith  adopted  by  the  church  at  its  organization  constitute  the  "Bap- 
tist Church  of  Paris,"  for  the  use  of  which  the  lot  was  conveyed, — ^now 
the  "First  Baptist  Church  of  Paris."  In  support  of  the  proposition, 
plaintiffs  cite  the  following  cases:  Hale  v.  Everett,  53  N.  H.,  71,  16  Am. 
Kep.,  118;  Blanc  v.  Alsbury,  H3  Texas,  489;  Smith  v.  Pedigo,  32  L.  R.  A.. 
844;  Miller  v.  Gable,  2  Den.,  492;  Ferraria  v.  Vaseoncellos,  31  111.,  54; 
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Bowden  v.  MeLeod,  1  Edw.  Ch.  (N.  Y.),  588;  Morville  v.  Fowle,  144 
Mass.,  109.  Smith  v.  Pedigo  and  Mt.  Zion  Baptist  Church  v.  Whitmore, 
13  Lawyers'  Reports  Annotated,  198,  sustain  the  judgment  of  the  trial 
court  in  this  case.  Both  cases  practically  hold  that  a  church,  inde- 
pendent of  any  other  organization,  may  adopt  a  confession  of  faith  by 
a  majority  vote  which  will  bind  them  and  all  members  who  may  unite 
with  them  thereafter;  and  that  no  change  can  be  made  except  by  the 
unanimous  consent  of  the  entire  membership.  The  reasoning  by  which 
this  conclusion  is  reached  is  not  satisfactory  to  us. 

In  Hale  v.  Everett,  53  New  Hampshire,  9,  the  court  uses  language 
broad  enough  to  cover  all  that  is  claimed  by  the  plaintiffs,  but  the  point 
decided  is  against  them.  The  learned  judge  who  wrote  that  opinion 
took  a  wide  field  for  discussion  and  most  of  the  propositions  discussed 
are  irrelevant  to  the  issue  before  that  court.  In  that  case,  a  society  had 
been  organized  by  the  name  of  the  "First  Unitarian  Society  of  Chris- 
tians in  Dover/^  The  majority  had  organized  another  church,  and  were 
not  in  any  sense  the  beneficiaries  named  in  the  deed.  The  court 
held  that  the  use  of  the  term  "Unitarian  Christians"  necessarih  ex- 
cluded any  organization  or  church  that  promulgated  doctrines  which 
denied  the  divinity  of  Christ,  and  upon  the  two  grounds  that  the  ma- 
jority were  not  Christians,  and  had  organized  another  body,  they  were 
denied  the  right  to  hold  under  the  deed. 

The  opinion  of  the  court  in  the  case  of  Ferraria  v.  Vasconcellos,  31 
Illinois,  25,  does  not  support  the  proposition  to  which  it  is  cited;  it,  in 
fact,  decides  nothing  except  that  both  factions  had  the  right  to  do  as 
they  did  and  decreed  a  division  of  the  property.  Chief  Justice  Caton, 
however,  delivered  a  separate  opinion,  in  which  he  broadly  lays  down 
the  proposition  contended  for  by  plaintiffs  in  the  following  terms: 
**Church  property  is  rarely  paid  for  by  those  alone  who  there  worship, 
and  those  who  contribute  to  its  purchase  or  erection  are  presumed  to  do 
so  with  reference  to  a  particular  form  of  worship,  or  to  promote  the  pro- 
mulgation or  teachings  of  particular  doctrines  or  tenets  of  religion, 
which,  in  their  estimation,  tend  most  to  the  salvation  of  souls;  and  to 
pervert  the  property  to  another  purpose,  is  an  injustice  of  the  same  char- 
acter as  the  application  of  other  trust  property  to  purposes  other  thau 
those  designed  by  the  donor."  We  think  it  is  correctly  assumed  as  a 
matter  of  common  knowledge  that  in  this  country  houses  for  religious 
worship  are  usually  built  by  subscription,  not  confined  to  the  member- 
ship of  the  particular  church  or  denomination,  but,  in  fact,  members  of 
all  denominations,  as  well  as  those  who  belong  to  no  church,  contribute 
freely  to  the  erection  of  such  buildings.  Upon  this  fact  is  based  the 
presumption  asserted  by  Judge  Caton,  that  each  donor  contributes  with 
the  distinct  purpose  that  the  house  shall  be  dedicated  to  the  propagation 
of  the  faith  then  professed  by  the  congregation  for  which  the  structure 
is  to  be  built;  out  of  the  facts  presumed  springs  the  asserted  trust  rela- 
tion between  the  donor  and  the  church.     It  is  not  claimed  that  a  eon- 
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gregation  of  Baptists  who  organize  themselves  into  an  independent 
church  and  adopt  articles  of  faith  by  a  majority  vote  thereby  bind 
themselves  to  adhere  to  the  articles  so  adopted  for  all  time;  if,  however, 
they  should  afterwards  take  up  a  subscription  for  the  purpose  of  build- 
ing a  house  of  worship  or  receive  donation  of  a  lot,  under  the  doctrine 
asserted  by  plaintiffs,  the  articles  already  adopted  would  become  im- 
mutable and  the  church  be  deprived  of  the  power  to  change  or  modify 
that  declaration,  for  beneficiaries  can  not  abolish  a  trust  without  con- 
sent of  the  donor,  though  they  be  unanimous  in  the  wish.  If  the  propo- 
sition be  sound,  it  results  that  before  buying  the  lot  or  building  the 
church  for  the  Paris  Baptist  Church,  a  majority  of  that  congregation 
could  have  abolished  the  New  Hampshire  Confession  of  Faith,  and  could 
have  adopted  the  Philadelphia  confession,  or  could  have  substituted  a 
confession  drafted  by  themselves,  or  they  might  have  abolished  all  ar- 
ticles of  faith  and  have  relied  upon  the  Bible  alone  as  their  creed.  But, 
when  the  deed  was  made  to  the  lot  and  the  house  built  by  subscription, 
the  right  to  change  or  repeal  the  articles  of  faith  was  taken  away  from 
the  congregation,  and  to  change  it  would  not  only  forfeit  their  rights 
in  the  property,  but  would  deprive  them  absolutely  of  their  membership 
and  good  standing  in  the  church,  which,  to  a  Christian,  is  of  greater 
value  than  houses  or  lands. 

The  presumption  involves  the  absurdity  that  a  Methodist  who  con- 
tributed to  the  building  of  the  house  of  worship  for  the  Paris  Baptist 
Church  did  so  for  the  express  purpose  of  perpetuating  and  promulgating 
the  doctrine  that  imniersion  alone  is  baptism  and  that  infants  are  ex- 
cluded from  the  rights  of  the  church.  The  contributing  Jew — they  are 
not  few — is  presumed  to  be  especially  anxious  that  the  Messiahship  of 
Christ  should  be  taught,  though  the  failure  to  believe  it  cast  down  his 
temple  and  broke  down  the  walls  of  his  holy  city,  making  his  people 
wanderers  upon  the  earth.  If  the  majority  of  such  a  congregation 
should  be  converted  to  the  belief  that  sprinkling  is  valid  baptism  and 
80  change  their  teachings  and  practice,  the  Methodist  brother  who 
aided  to  build  the  house  could  interfere  and  say  "No,  you  must  teach  im- 
mersion as  the  only  valid  mode,  because  my  gift  was  based  upon  your 
continuance  in  teaching  that  error."  Or,  if  the  majority  should  abandon 
their  faith  in  Christ  as  the  Messiah  and  change  their  teaching,  as  did  the 
Unitarians  in  Hale  v.  Everett,  the  Jew  contributor  could  say,  "Nay, 
you  must  not  abandon  your  doctrine,  because  my  donation  binds  you  to 
teach  the  divinity  of  Christ,  although  false  in  fact.''  If  a  member  of 
another  Baptist  church  which  adopted  the  Philadelphia  confession  con- 
tributed, he  might  enjoin  the  church  at  Paris  from  abolishing  the  exist- 
ing articles  and  adopting  that  which  his  own  church  indorsed.  The 
soundness  of  the  teachings  is  not  involved  in  the  proposition;  error  is 
perpetuated  the  same  as  truth.  Courts  can  not  decide  between  conflict- 
ing opinions  upon  theological  questions.  The  fallacy  lies  in  presuming 
the  existence  of  a  purpose  of  which  there  is  no  proof,  and  in  binding  the 
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minds  and  consciences  of  men  by  the  presumed  secret  intentions  of 
those  persons  who  aid  in  such  enterprises. 

In  the  case  of  Watson  v.  Jones,  13  Wallace,  679,  Justice  Miller,  in  a 
very  clear  opinion,  brought  order  out  of  the  chaos  which  reigned  among 
the  decisions  upon  this  subject  and  expressed  the  true  doctrine  in  the 
following  manner: 

"The  questions  which  have  come  before  the  civil  courts  concerning  the 
rights  to  property  held  by  ecclesiastical  bodies,  may,  so  far  as  we  have, 
been  able  to  examine  them,  be  profitably  classified  under  three  general 
heads,  which  of  course  do  not  include  cases  governed  by  considerations 
applicable  to  a  church  established  and  supported  by  law  as  the  religion 
of  the  State. 

"1.  The  first  of  these  is  when  the  property  which  is  the  subject  of 
controversy  has  been,  by  the  deed  or  will  of  the  donor,  or  other  instru- 
ment by  which  the  property  is  held,  by  the  express  terms  of  the  instru- 
ment devoted  to  the  teaching,  support,  or  spread  of  some  specific  form  of 
religious  doctrine  or  belief. 

"2.  The  second  is  when  the  property  is  held  by  a  religious  congrega- 
tion, which,  by  the  nature  of  its  organization,  is  strictly  independent 
of  other  ecclesiastical  associations,  and  so  far  as  church  government 
is  concerned,  owes  no  fealty  or  obligation  to  any  higher  authority. 

"3.  The  third  is  where  the  religious  congregation  or  ecclesiastical 
body  holding  the  property  is  but  a  subordinate  member  of  some  general 
church  organization  in  which  there  are  superior  ecclesiastical  tribunals 
with  a  general  and  ultimate  power  of  control  more  or  less  complete  in 
some  supreme  judicatory  over  the  whole  membership  of  that  general 
organization." 

We  believe  that  this  classification  fully  and  fairly  presents  the  result 
of  previous  decisions  of  the  courts  upon  this  question.  The  opinions  of 
learned  judges  are  of  great  length,  and  varied  in  the  subjects  discussed, 
but  the  points  at  issue  and  decided  in  the  cases  that  we  have  been  able 
to  examine  are  fairly  represented  by  Judge  Miller's  statement.  This  case 
comes  distinctly  within  the  second  class. 

As  applicable  to  the  question  before  the  court,  we  quote  further  from 
that  opinion  as  follows: 

"The  second  class  of  cases  which  we  have  described  has  reference  to 
the  case  of  a  church  of  a  strictly  congregational  or  independent  organi- 
zation, governed  solely  within  itself,  either  by  a  majority  of  its  members 
or  by  such  other  local  organism  as  it  may  have  instituted  for  the  purpose 
of  ecclesiastical  government;  and  to  property  held  by  such  church, 
either  by  way  of  purchase  or  donation,  with  no  other  specific  trust  at- 
tached to  it  in  the  hands  of  the  church  than  that  it  is  for  the  use  of  that 
congregation  as  a  religious  society. 

"In  such  cases  where  there  is  a  schism  which  leads  to  a  separation 
into  distinct  and  conflicting  bodies,  the  rights  of  such  bodies  to  the  use 
of  the  property  must  be  determined  by  the  ordinary  principles  which 
govern  voluntary  associations.    If  the  principle  of  government  in  such 
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cases  is  that  the  majority  rules,  then  the  numerical  majority  of  members 
must  control  the  right  to  the  use  of  the  property.  If  there  be  within 
the  congregation  officers  in  whom  are  vested  the  powers  of  such  control, 
then  those  who  adhere  to  the  acknowledged  organism  by  which  the 
body  is  governed  are  entitled  to  the  use  of  the  property.  The  minority 
in  choosing  to  separate  themselves  into  a  distinct  body  and  refusing  to 
recognize  the  authority  of  the  governing  body,  can  claim  no  rights  in  the 
property  from  the  fact  that  they  had  once  been  members  of  the  church 
or  congregation.  This  ruling  admits  of  no  inquiry  into  the  existing 
religious  opinions  of  those  who  comprise  the  legal  or  regular  organi- 
zation; for,  if  such  were  permitted,  a  very  small  minority,  without  any 
officers  of  the  church  among  them,  might  be  found  to  be  the  only  faith- 
ful supporters  of  the  religious  dogmas  of  the  founders  of  the  church. 
There  being  no  such  trust  imposed  upon  the  property  when  purchased 
or  given,  the  court  will  not  imply  one  for  the  purpose  of  expelling  from 
its  use  those  who  by  regular  succession  and  order  constitute  the  churchy 
because  they  may  have  changed  in  some  respect  their  views  of  religious 
truth."  In  support  of  this  position,  we  cite  Bouldin  v.  Alexander,  15 
Wall.,  131;  Cox  v.  Walker,  2G  Me.,  504;  Shannon  v.  Frost,  3  B.  Mon., 
253;  Gibson  v.  Armstrong,  7  B.  Mon.,  481;  Harper  v.  Straws,  14  B. 
Mon.,  48;  Presbyterian  Congregation  v.  Johnson,  1  Watts  &  S.,  9;  Me- 
Ginnis  v.  Watson,  41  Pa.  St.,  9;  Harmon  v.  Dreher,  1  Speers'  Eq.,  87; 
Miller  \.  Gable,  2  Den.,  492;  Hendrickson  v.  Decow,  1  Saxton's  Ch.^ 
577;  Bowden  v.  McLeod,  1  Edwards'  Ch.,  588. 

The  First  Baptist  Church  of  Paris  is  a  corporation  created  under  the 
laws  of  the  State  of  Texas  and  is  the  successor  ol  the  Paris  Baptist 
Church,  to  the  use  of  which  the  deed  for  the  property  in  ([uestion  was 
made.  Under  the  rule  laid  down  in  the  case  of  Watson  v.  Jones,  wliich 
we  approve,  the  proper  inquiry  is,  which  of  the  two  factions  constitutes 
the  First  Baptist  Church  of  Paris  ?  To  test  this  question,  the  courts  can 
not  examine  the  members  of  the  two  parties  to  ascertain  what  their  be- 
liefs are  upon  any  given  theological  question,  but  must  decide  upon  the 
legal  phases  of  the  ease.  In  the  ease  of  Harper  v.  Straws,  before  cited^ 
Chief  Justice  Marshall  of  the  Supreme  Court  of  Kentucky,  said :  "The 
true  question  is,  which  of  these  congregations  is  the  society  which  wor- 
shiped at  Asberry  Chapel,  that  is,  in  the  house  at  the  corner  of  Fourtli 
and  Green  streets,  at  and  after  tlie  date  of  the  deed  conveying  the 
property  to  that  society  ?  It  is  a  question  of  identity,  not  of  individuals, 
but  of  the  body.  And,  as  the  deed  makes  no  reference  to  the  connection 
of  the  beneficiaries  with  any  other  church  organization  as  essential  to 
their  rights,  the  continuance  of  the  connection  which  existed  at  its  date 
can  not  be  regarded  as  entering  into  the  question  of  identity  by  which  it 
is  to  be  determined  who  are  the  beneficiaries.  That  question  is  to  l)e  de- 
termined by  reference  to  the  acts  and  internal  organization  of  the  body 
itself."  The  facts  show  that  the  plaintiffs,  as  they  now  claim  to  be  organ- 
ized, were  not  a  separate  body  existing  at  the  time  the  deed  was  made  nor 
when  the  charter  of  the  church  was  procured,  but  were  members  of  the 
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congregation  which  worshiped  in  the  house  in  question.  Upon  a  question 
of  faith  and  adherence  to  the  original  articles  of  faith,  the  plaintiffs,  a 
minority  of  the  members,  assumed  that  they  alone  adhered  to  the  origi- 
nal confession  of  faith  and  organized  themselves  into  a  body  under  the 
same  name  as  that  borne  by  the  church  to  which  they  had  formerly  be- 
longed. In  doing  so,  they  did  not  become  the  incorporated  church,  but 
constituted  themselves  into  an  independent  voluntary  organization.  Of 
a  proceeding  similar  to  this.  Chief  Justice  Marshall,  in  the  case  of  Har- 
per V.  Straws,  said :  "When  this  proceeding  took  place,  the  old  Asberry 
Chapel,  considered  as  the  place  of  worship  referred  to  in  the  deed  by 
which  it  was  conveyed,  had  ceased  to  be  a  place  of  worship.  But  the 
society  which  had  worshiped  there  until  it  was  taken  by  the  Masons, 
continued  to  exist  as  an  organized  society  of  Christians,  forming  a  con- 
gregation with  the  same  officers,  the  same  pastor,  and  the  same  records. 
The  party  which  felt  itself  driven  to  reorganize  in  the  old  organization 
had  never  before  been  an  organized  body  or  society  of  Christians,  and, 
notwithstanding  the  assumption  of  the  old  name  and  the  mystery  of 
reorganizing  in  the  old  organization,  it  can  not  be  that  while  the  old  or- 
ganization remained  complete  and  distinct  and  competent  to  the  per- 
formance of  its  proper  functions  and  to  the  enjoyment  of  its  rights, 
it  could  be  merged  in  or  superseded  by  this  new  organization.  The 
movement  indicated  by  these  resolutions  was  revolutionary.  Those 
who  participated  in  it,  if  they  had,  up  to  that  time,  been  members  of  the 
society  which  had  worshiped  at  Asberry  Chapel,  acted  in  this  measure  of 
reorganization  independently  of  that  society,  threw  off  its  authority, 
and  renounced  their  connection  with  it.  They  formed,  in  fact,  a  new 
society  which,  whatever  name,  form,  or  right  it  might  assume  or  claim, 
had  never,  as  a  society,  worshiped  at  Asberry  Chapel.  *  *  *  By 
their  secession,  they  ceased  to  be  members  of  it,  and  being,  therefore, 
no  longer  within  the  description  of  the  grantees  or  beneficiaries  of  the 
deed,  they  ceased  to  have  any  interest  in  the  title  or  the  use."  It  is  not 
claimed  that  the  defendants  abandoned  their  organization  as  the  First 
Baptist  Church  of  Paris,  but  the  findings  of  fact  establish  conclusively 
that  the  church  organization,  as  it  existed  prior  to  the  division,  con- 
tinued and  that  plaintiffs  entered  into  a  new  organizanoa  upon  the 
ground  that  the  defendants  had  abandoned  the  faith  and  thereby  for- 
feited their  rights  in  the  church  property. 

The  presumption  upon  which  the  supposed  trust  is  based  belongs  to 
the  class  known  as  disputable  presumptions  of  law,  which  are  "the  result 
of  the  general  experience  of  a  connection  between  certain  facts  or  things, 
the  one  being  usually  found  to  be  the  companion  or  the  effect  of  the 
other."  1  Taylor  Ev.,  sec.  109;  1  Greenl.  Ev.,  sec.  33.  Before  accepting 
the  presumption  as  a  rule  of  decision,  it  is  well  to  examine  its  foundation 
and  ascertain  if  it  is  well  grounded  in  fact.  Is  it  the  general  exj)erience 
of  men  that  persons  who  subscribe  to  a  fund  to  build  a  church  have  in 
their  minds  a  condition  that  the  house  shall  be  devoted  to  the  teaching 
of  the  peculiar  views  then  professed  by  the  members  or  declared  by  the 
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body  ?  If  we  recur  each  to  his  own  experience,  we  will  not  recall  a  case  in 
which  this  was  known  to  be  true.  If  we  consult  each  his  own  purposes, 
when  making  like  contributions,  the  result  will  be  the  same, — no  such  in- 
tent existed  in  our  own  minds.  In  the  examination  of  this  question,  we 
have  not  found  a  case  in  which  the  donor  of  property  for  church  purposes 
or  a  subscriber  to  such  a  fund  has  sought  to  enforce  the  trust,  either 
when  it  was  expressed  in  some  instrument  or  in  those  cases  where  a  trust 
has  been  presumed  by  the  courts;  but,  in  every  instance,  the  action  has 
been  by  a  faction  of  the  congregation,  which,  failing  to  control  the 
church,  sought  the  interposition  of  a  court  to  decide  their  doctrinal 
differences  in  order  to  control  the  property  of  the  church.  The  fact 
that  no  subscriber  to  a  church  fund  has  sought  in  the  courts  of  any 
State  to  enforce  the  observance  by  a  church  of  the  faith  professed  by  it 
at  the  time  his  donation  was  made  and  that  our  own  experiences  do 
not  attest  the  existence  of  such  conditions,  show  that  the  supposed  pur- 
pose does  not  generally  exist  in  the  minds  of  those  who  subscribe  to  these 
enterprises.  The  presumption  of  such  intent  discredits  the  public 
spirit  and  liberality  of  our  people,  who,  whether  Christians  or  not,  when 
called  upon  to  aid  in  such  enterprises,  do  not  stop  to  inquire  into  the 
particular  religious  belief  of  the  congregation;  neither  does  the  con- 
tinuance in  a  particular  doctrine  concern  them;  they  are  actuated  by  the 
more  laudable  purpose  of  advancing  the  cause  of  Christianity. 

It  is  not  within  the  province  of  courts  to  determine  which  of  two 
factions  is  right  from  a  biblical  or  theological  point  of  view,  nor  which 
conforms  to  the  faith  originally  adopted  by  the  church,  except  when 
that  is  in  explicit  terms  made  a  condition  of  the  donation.  Granting 
that  the  defendants  have  abandoned  the  Xew  Hampshire  Confession  of 
Faith,  the  rules  of  that  church  prescribed  that  a  majority  should  con- 
trol. The  minority  took  membership  with  those  rules  in  force  and  must 
abide  the  result.  In  Miller  v.  Gable  it  is  said:  "If  any  class  of  our  cit- 
izens are  of  opinion  that  spiritual  blessings  can  only  flow  in  a  particular 
channel ;  if  the  church  or  a  creed  in  their  minds  usurps  the  place  of  the 
revelation  upon  which  they  suppose  them  to  be  founded,  and  if  such  per- 
sons found  churches,  they  must  declare  their  opinions  explicitly,  to  have 
them  respected.  Such  was  not  the  belief  of  the  plain  men  who  estab- 
lished this  church.  They  have  left  enough  on  record  to  show  that  they 
were  anxious  that  the  essential  truths  of  Christianity,  which  were  recog- 
nized by  the  great  body  of  the  reformers  of  that  day,  should  be  preached 
to  them  and  to  their  children.  This  has  been  done.  If  we  go  farther  and 
bind  this  church  to  a  particular  creed  and  compel  a  reluctant  submis- 
sion to  a  judicatory  whose  authority  they  have  renounced,  it  will,  in  my 
opinion,  be  the  act  of  this  court,  and  not  that  of  the  founders  of  the 
charity.  I  am  of  opinion  that  the  decree  appealed  from  should  be  re- 
versed.^'  And  Judge  Miller  expressed  the  same  thought  in  Watson  v. 
Jones,  in  the  extract  before  made,  of  which  we  repeat  this  forcible 
sentence:  **There  being  no  such  trust  imposed  upon  the  property  when 
purchased  or  given,  the  court  will  not  imply  one  for  the  purpose  of  ex- 
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pelling  from  its  use  those  who  by  regular  succession  and  order  consti- 
tute the  church,  because  they  may  have  changed  in  some  respect  their 
views  of  religious  truth/* 

In  support  of  the  judgment  of  the  District  Court,  the  plaintiffs  jn 
error  cite  the  case  of  Peace  v.  First  Christian  Church  of  McGregor,  in 
which  this  court  refused  an  application  for  writ  of  error  from  the  judg- 
ment of  the  Court  of  Civil  Appeals  of  the  Third  District.  The  trial 
court,  in  that  case,  found  that  the  majority  of  the  congregation  "per- 
mitted only  its  principles  and  doctrines  to  be  taught  in  the  church  and 
its  customs  and  usages  to  be  followed,  and  would  not  permit  those  ad- 
hering to  and  holding  a  doctrine  with  the  progressive  faction  (the  mi- 
nority) to  hold  religious  services  or  preach  their  principles  and  doc- 
trines in  the  church  building,"  and  that  "on  September  23, 1897,  defend- 
ants G.  A.  Trott  and  R.  M.  Peace,  elders  as  aforesaid  (of  the  majority), 
locked  the  church  house  and  took  possession  thereof  for  themselves  and 
the  other  defendants,  all  of  whom  adhered  to  the  firm  foundation  faction 
(the  majority),  claiming  that  they  are  the  original  Christian  Church 
of  McGregor,  and  defendants  now  hold  exclusive  possession  of  the 
church  property  against  the  plaintiff  corporation  and  those  composing 
said  corporation."  The  court  also  found  that  the  minority  organized 
a  corporation  in  the  name  of  the  First  Christian  Church  of  McGregor, 
which  was  the  plaintiff  in  that  case.  It  was  the  opinion  of  this  court, 
on  examining  the  application  for  writ  of  error,  that  without  regard  to 
the  differences  of  opinion  which  prevailed  between  the  members  of  the 
congregation,  the  majority  had  no  right  to  exclude  the  minority  from 
the  use  of  the  building  so  long  as  the  latter  were  not  dismissed  from 
membership  in  the  church,  and  that  the  effect  of  the  judgment  in  favor 
of  the  corporation  was  to  restore  the  building  to  the  use  of  the  whole 
church.  Upon  this  ground  the  application  was  refused,  and  not  because 
this  court  approved  of  the  opinion  filed  by  the  trial  judge  which  was  ap- 
proved by  the  Court  of  Civil  Appeals,  holding  that  the  majority  had  de- 
parted from  the  faith  and  that  therefore  the  minority  constituted  the 
original  church.  We  may  have  been  in  error  as  to  the  effect  of  the 
judgment  in  this  respect,  because  it  may  be  true  that  the  action  of  the 
minority  in  that  case  amounted  to  an  abandonment  of  their  membership 
in  the  original  church  by  which  they  lost  their  rights  in  the  property, 
which  was  deeded  to  the  original  organization,  and  that  the  corporation 
did  not  include  the  majority;  if  so,  the  writ  of  error  should  have  been 
granted.  But  the  case  is  not  authority  upon  the  questions  involved  in 
this. 

The  plaintiffs  in  error  assign  that  the  Court  of  Civil  Appeals  erred  in 
entering  a  judgment  foreclosing  the  deed  of  trust  upon  the  church  prop- 
erty and  ordering  the  property  to  be  sold.  This  assignment  is  well 
taken.  Neither  party  to  this  suit  sought  a  foreclosure  of  the  deed  of 
trust  and  sale  of  the  property,  and  there  was  no  pleading  to  sustain 
the  judgment  of  the  court;  besides,  the  incorporated  "First  Baptist 
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Church  of  Paris/'  which  owned  the  property,  was  not  a  party  to  the  suit 
and  could  not  be  bound  by  the  judgment.  "The  First  Baptist  Church," 
which  was  jpined  by  the  plaintiffs  in  error,  was  a  voluntary  association 
formed  by  the  minority  of  the  church  which  could  not,  by  using  the 
name  of  the  incorporated  church,  appropriate  a  charter  that  had  al- 
ready been  granted  by  the  State,  and  under  which  there  was  an  ex- 
isting organization.  The  judgment  of  the  Court  of  Civil  Appeals  is 
affirmed  in  so  far  as  it  reverses  the  judgment  of  the  District  Court  and 
in  all  other  respects  it  is  reversed. 

Proceeding  to  enter  such  judgment  as  the  Court  of  Civil  Appeals 
should  have  entered  upon  the  facts  found  by  the  District  Court,  it  is  or- 
dered that  the  plaintiffs  in  error  take  nothing  by  this  suit,  and  that 
the  defendants  in  error  go  hence  without  day  and  recover  of  the  plain- 
tiffs in  error,  B.  F.  Fuller,  Stewart  Lee,  S.  H.  Webb,  W.  F.  Edwards,  J. 
C.  Hunt,  R.  M.  Miller,  and  J.  B.  Johnson,  all  costs  expended  in  all  of  the 
courts. 

Reversed  and  rendered. 


J.  F.  Standifer  v.  T.  K.  Wilson. 

No.  840.    Decided  January  15,  1900. 

1.  School  Land — ^Purchase — ^Default — ^Bescission — Constitutional  I«aw. 

A  purchase  of  school  land  under  the  Act  of  July  8,  1879,  which  provided  for  for- 
feiture, on  default  in  payment,  by  judicial  ascertainment,  could  be  rescinded  by 
forfeiture  for  nonpayment  of  interest,  declared  by  the  Commissioner  of  the  Gr«neral 
Land  Office  under  the  subsequent  Act  of  March  5,  1897.     (Pp.  236,  236.) 

2.  Same — Statutes  Construed. 

All  the  terms  of  the  contract  between  the  State  and  the  purchaser  under  the  Act 
of  1879  were  contained  in  sections  6  to  10  of  that  act;  the  provision  for  judicial  for- 
feiture contained  in  section  12  was  not  a  contract  with  the  purchaser  that  such  rem- 
edy should  be  exclusive;  the  original  contract  was  executory,  subject  to  rescission  by 
the  vendor  on  default  of  the  purchaser, — a  right  not  enforceable,  however,  till  the 
State,  by  the  Act  of  1897,  designated  the  person  who  should  exercise  its  election  as 
vendor  to  declare  the  rescission;  and  this  was  not  unconstitutional  as  being  retro- 
active, or  a  law  impairing  the  obligation  of  the  contract.  Fristoe  v.  Blum,  92 
Texas,  76.    (Pp.  236-238.) 

8.    Constitutional  Law — Contract — ^Existing  Law. 

The  laws  which  become  a  part  of  contracts  made  during  their  existence  are  those 
which  determine  and  fix  the  obligation  of  the  contract,  not  laws  of  mere  procedure, 
prescribing  remedies.    (Pp.  236,  238.) 

4.    Constitution — ^BetroactiTe  Law — ^Impairing  Contract. 

Though  a  specific  remedy  provided  by  contract  constitutes  a  part  of  it  and  can 
not  be  changed  by  legislation,  and  existing  remedies  can  not  be  so  altered  as  to  take 
away  or  impair  contract  rights,  the  creation  of  an  additional  remedy  for  enforcing 
a  right  existing  from  the  formation  of  the  contract  is  not  unconstitutional.      (P.  238.) 

Questions  certified  from  the  Court  of  Civil  Appeals  for  the  Third 
District,  in  an  appeal  from  Tom  Green  County. 
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A.  R.  Burgess,  for  appellant. — The  Act  of  March  25,  1897,  related 
only  to  the  remedy  and  authorized  the  forfeiture  of  the  Dolan  pur- 
chase without  the  necessity  of  re-entry  or  judicial  ascertainment,  and 
was  therefore  constitutional  and  valid,  and  did  not  impair  the  obliga- 
tion of  his  contract  with  the  State.  '  Acts  1897,  ch.  28,  pp.  23  to  27; 
1881,  ch.  105,  pp.  119  to  122;  1897,  ch.  37,  pp.  39  and  40;  Fristoe  v. 
Blum,  92  Texas,  76;  Millett  v.  McCombs,  48  S.  W.  Rep.,  1119;  Wag- 
goner  v.  Flack,  52  S.  W.  Rep.,  584. 

The  Act  of  March  25,  1897,  relating  only  to  the  remedy,  the  forfeiture 
declared  August  20,  1897,  for  nonpayment  of  interest  then  due,  was  not 
premature,  and  the  Commissioner  of  the  General  Land  Office  was  war- 
ranted by  said  act  in  declaring  a  forfeiture  for  nonpayment  of  interest 
due  on  the  1st  day  of  November  prior  to  the  time  said  act  became  a  law. 
Fristoe  v.  Blum,  45  S.  W.  Rep.,  998;  Millett  v.  McCombs,  48  S.  W.  Rep., 
1119;  Bender  v.  Crawford,  33  Texas.  745;  De  Cordova  v.  City  of  Gal- 
veston, 4  Texas^  470. 

The  forfeiture  of  the  Thomas  Dolan  purchase  made  and  entered 
August  20,  1897,  was  constitutional  and  valid,  because  when  said  Dolan 
and  his  vendees  failed  to  pay  the  interest  due  to  January  1,  1896,  the 
State  had  her  common  law  right  of  rescission.  Fristoe  v.  Blum,  .92 
Texas,  76;  Millett  v.  McCombs,  48  S.  W.  Rep.,  1119;  Lanier  v.  Foust, 
81  Texas,  189;  Thurston  v.  Blanchard,  33  Am.  Dec,  700,  and  note; 
Sheldon  Axle  Co.  v.  Schofield,  85  Mich.,  177;  Waggoner  v.  Flack,  52 
S.  W.  Rep.,  584 ;  Sutherland  v.  DeLeon,  1  Texas,  305 ;  Johnson  v.  Tay- 
lor, 60  Texas,  362;  Moore  v.  Letchford,  35  Texas,  186;  Bronson  v. 
Kinzie,  1  How.,  311;  Cool.  Const.  Lim.,  5  ed.,  346-350;  Bronson  v. 
Xewberry,  2  Doug.   (Mich.),  38. 

UUl  &  Wright,  for  appellee.— The  Act  of  July  8,  1879,  under  which 
appellee  holds  title,  having  provided  a  remedy  by  judicial  proceedings 
to  forfeit  the  contract  of  purchase  for  nonpayment  of  the  annual  interest, 
that  act  became  a  part  of  the  contract  between  the  State  and  the  pur- 
chaser and  his  vendees,  and  the  Act  of  March  25,  1897,  or  any  other  act 
of  the  Legislature  which  authorized  a  forfeiture  of  that  contract  of 
purchase  without  judicial  ascertainment  or  proceedings  was  and  is 
in  contravention  of  section  10,  article  1,  of  Constitution  of  United  States, 
as  impairing  the  obligation  of  the  contract,  and  the  forfeiture  declared 
August  20,  1897,  by  the  Commissioner  of  the  General  Land  Office,  of 
the  contract  under  which  the  appellee  held  and  claimed  title,  having 
been  made  by  virtue  of  the  Act  of  March  25,  1897,  without  any  judicial 
proceeding,  was  therefore  illegal  and  void,  and  did  not  affect  appellee's 
title.  Acts  Spec.  Sess.,  1879,  chap.  28,  sec.  12,  p.  26;  Acts  of  1881,  p. 
119 ;  Acts  of  1897,  p.  39 ;  Loan  Co.  v.  Hardy,  86  Texas,  612 ;  Cattle  Co.  v. 
Bacon,  79  Texas,  15 ;  Boone  v.  Miller,  86  Texas,  80 ;  Fristoe  v.  Blum, 
92  Texas,  76;  Miller  on  Const.  IJ.  S.,  531;  Cool.  Const.  Lim.,  332,  346; 
Suth.  Stat.  Const.,  sec.  474;  Fletcher  v.  Peck,  6  Craneh,  87;  Mc- 
Cracken  v.  Hayward,  2  How.,  608;  Bron^^on  v.  Kinzie,  1  How.,  311;  Brei- 
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tenbach  v.  Bush,  44  Pa.  St.,  313;  Billmeyer  v.  Evans,  40  Pa.  St.,  327 
Hansen  v.  Wilson,  19  Pac.  Rep.,  717;  Johnson  v.  Fletcher,  54  Miss.,  628 
Aycock  V.  Martin,  37  Ga.,  124;  State  v.  Carew,  13  Rich.  Law,  498 
Webster  v.  Rose,  6  Heisk.,  93;  Von  Baumbach  v.  Bade,  9  Wis.,  559 
Black's  Const.  Prohib.,  sec.  149. 

The  forfeiture  declared  August  20,  1897,  was  premature,  because, 
prior  to  the  Act  of  March  25,  1897,  there  was  no  authority  in  the  Com- 
missioner of  the  Land  Office  to  forfeit  without  judicial  ascertainment 
contracts  which  provided  for  such  forfeiture  through  judicial  proceed- 
ings, and  said  act  could  not  be  made  to  apply  to  past  defaults  without 
violating  section  16,  article  1,  of  the  Constitution  of  Texas,  prohibiting 
retroactive  laws.  Acts  1897,  chap.  28,  sec.  12,  p.  26;  Acts  1897,  p.  39; 
Suth.  Stat.  Const.,  sec.  322. 

A  common  law  rescission  could  not  be  had  of  a  sale  of  public  free 
school  lands,  because  prohibited  by  section  4,  article  7,  of  the  Constitu- 
tion of  Texas.  Const,  of  Texas,  sec.  4,  art.  7;  Acts  1879,  chap.  28,  sec. 
12,  p.  26 ;  Barker  v.  Torrey,  69  Texas,  7;  21  Am.  and  Eng.  Enc.  of  Law, 
pp.  84-92. 

The  right  of  the  State  to  change  or  alter  the  remedy  relates  to  the 
judicial  remedy  which  the  law  gives  for  the  enforcement  of  contract,  and 
not  to  remedies  which  the  parties  have  provided  for  in  their  contract. 
Cargill  V.  Power,  1  Mich.,  369;  Black's  Const.  Prohib.,  sees  139,  146. 

WILLIAMS,  Associate  Justice. — The  questions  embraced  in  the 
following  certificate  are  presented  for  our  decision  by  the  Court  of  Civil 
Appeals  for  the  Third  District. 

"The  land  involved  in  this  suit  is  public  free  school  land,  the  sale 
of  which  was  authorized  under  the  Act  of  the  Legislature  of  Texas, 
approved  July  8,  1879,  and  the  amendment  thereto,  approved  April 
6,  1881,  and  was  duly  and  regularly  placed  upon  the  market  for  sale 
under  said  acts,  when  one  Thomas  Dolan  became  the  purchaser  thereof, 
complying  with  the  provisions  of  the  law  in  affecting  the  purchase. 
The  appellee  claims  title  under  the  Dolan  purchase.  Default  in  payment 
of  the  interest  due  under  the  Dolan  purchase  having  been  made  Janu- 
ary 1,  1S96,  the  Commissioner  of  the  GeneraJ  Land  Office,  on  August 
20,  1897,  declared  a  forfeiture  of  said  purchase,  without  re-entry  or  judi- 
cial ascertainment,  and  the  land  was  duly  and  regularly  reclassified  and 
appraised  under  chapter  47  of  the  Acts  of  1895,  and  the  amendment 
thereto,  chapter  129,  Acts  of  1897,  and  placed  upon  the  market  and  pur- 
chased by  appellant  as  an  actual  settler.  The  forfeiture  declared  August 
20,  1897,  was  .under  and  by  virtue  of  the  Act  of  the  Legislature  of  the 
State  of  Texas,  approved  March  5,  1897.  The  contention  of  appellant 
is  that  this  forfeiture  was  valid  and  his  purchase  thereafter  vested  in  him 
title  to  said  land,  subject  to  the  payment  of  the  purchase  money  therefor 
to  the  State.  The  contention  of  appellee  is  that  the  forfeiture  declared 
August  20,  1897,  whether  done  by  virtue  of  the  Act  approved  March  5, 
1897,  or  any  other  act  of  the  Legislature,  was  invalid  and  did  not  af- 
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feet  his  right  in  the  land,  because  the  Dolan  purchase,  under  which  he 
held  title,  having  been  made  under  the  Act  approved  April  6,  1881,  which 
provided  for  a  forfeiture  on  default  of  payment  of  interest  by  a  judicial 
ascertainment,  that  method  of  forfeiture  or  rescission  became  and  was 
a  part  of  the  contract,  and  any  subsequent  act  of  the  Legislature  which 
authorized  a  forfeiture  of  a  purchase  under  said,  act  without  judicial  as- 
certainment was  an  impairment  of  the  obligation  of  contract,  and  is  in 
violation  of  section  10,  article  1,  of  the  Constitution  of  the  United 
States.  The  question  was  submitted  to  the  court  below,  which  held  the 
forfeiture  invalid,  and  rendered  judgment  for  the  appellee. 

"The  above  statement  is  taken  from  the  brief  of  appellee,  which  we 
find  substantially  correct.  The  Court  of  Civil  Appeals,  through  its  Chief 
Justice,  certifies  to  the  Supreme  Court,  under  the  facts  as  stated,  the 
following  questions: 

"1.  Did  the  State,  through  its  Commissioner  of  the  General  Land 
Office,  without  judicial  proceedings,  have  the  authority  to  legally  declare 
a  forfeiture  of  the  Dolan  title  on  account  of  the  failure  to  pay  the  inter- 
est, as  stated  ? 

"2.  Are  the  principles  of  law,  as  decided  by  the  Supreme  Court  of 
this  State  in  the  ease  of  Fristoe  v.  Blum,  92  Texas,  76,  applicable  and 
controlling  of  the  question  certified?" 

In  the  case  of  Fristoe  v.  Blum,  it  was  aflBrmed  that  when  the  State  be- 
comes a  party  to  a  contract  with  a  citizen,  the  same  law. applies  to  it 
a^i  under  like  conditions  governs  the  contracts  of  individuals,  and  when 
the  contract  in  any  form  comes  before  a  court,  the  rights  and  obligations 
of  the  contracting  parties  must  be  adjudged  upon  the  same  principles  as 
if  both  the  contracting  parties  were  private  persons.  Applying  the  prop- 
osition to  a  contract  for  the  sale  and  purchase  of  school  lands,  under 
the  Act  of  1883,  it  was  further  said  that,  on  the  one  hand,  the  rights  of 
the  purchaser  v^'ere  the  same  as  if  the  vendor  had  been  a  citizen  in- 
stead of  the  State,  and  that  so  long  as  he  complied  with  his  obligation 
to  pay  interest  as  it  matured,  the  State  could  not  deprive  him  of  the 
land ;  and,  on  the  other,  that  upon  his  breach  of  his  obligation  by  a  fail- 
ure to  pay  interest,  the  State  had  the  same  right  which  an  individual, 
under  a  like  contract,  would  have  had  to  rescind  the  sale  and  to  resume 
c-ontrol  of  the  land.  The  statute  under  which  the  sale  in  question  in  that 
case  was  made  provided,  in  terms,  for  a  nonjudicial  forfeiture  upon  de- 
fault in  payment  of  interest  installments,  which  provision  was  conceded, 
for  the  purposes  of  the  decision,  to  have  been  subsequently  repealed; 
but  it  was  held  that  authority  could  be  given  to  the  Commissioner  of  the 
Land  Office,  by  a  still  later  statute,  to  exercise  the  State's  right  of  re- 
scission arising  from  the  purchaser's  breach  of  his  obligation  to  pay 
the  interest.    As  to  this  the  court  said : 

"But  it  is  said  that  a  construction  of  section  11,  which  would  give 
to  the  Commissioner  of  the  General  I^nd  Otiice  the  authority  to  enter 
a  forfeiture  as  in  this  case,  would  render  the  act  unconstitutional,  be- 
cause it  would  be  giving  to  it  a  retroactive  effect  by  which  it  would  vio- 
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late  the  obligation  of  the  contract.  A  sufficient  answer,  so  far  as  this 
case  is  concerned,  to  that  proposition  would  be  that  this  contract  was  en- 
tered into  when  such  a  law  existed  and  provided  for  the  doing  of  the  very 
thing  that  the  Commissioner  has  done,  and  the  repeal  of  that  law  could 
not  constitute  on  the  part  of  the  State,  an  obligation  that  it  should  not 
be  restored  in  the  future.  We  prefer,  however,  to  put  this  decision  upon 
the  broader  ground  and  stronger  position  that  where  a  right  exists  the 
Legislature  may  give  a  new  remedy,  provided  it  does  not  deprive  either 
party  of  a  substantial  right.  Sutherland  v.  De  Leon,  1  Texas,  305; 
Johnson  v.  Taylor,  60  Texas,  362." 

Neither  that  decision  nor  the  principles  declared  in  the  opinion  are 
questioned  by  appellee,  but  his  counsel  contend  that  this  case  is  not 
governed  by  them,  because  the  Act  of  1879,  under  which  the  contract 
here  in  question  was  made,  provided  for  a  judicial  forfeiture  of  the 
rights  of  the  purchaser  for  nonpayment  of  interest,  and  that  the  Act  of 
1897,  which  undertook  to  substitute  action  by  the  Commissioner  of  the 
General  Land  Office,  if  applicable  to  such  contracts,  is  unconstitutional, 
both  because  it  is  retroactive  and  because  it  impairs  the  obligation  of 
contracts.  This  contention  is  based  upon  the  assumption  that  the  pro- 
vision of  the  Act  of  1879  for  a  judicial  forfeiture  became  a  part  of  the 
contract  and  fixed,  by  the  agreement  of  the  parties,  the  only  method  of 
determining  the  rights  of  the  purchaser  for  default  in  payment  of  in- 
terest. If  tbe  provision  referred  to  is  to  be  considered  a  term  of  the 
contract  specially  providing  for  such  a  remedy,  it  may  be  true  that 
it  should  be  treated  as  prescribing  the  exclusive  mode  of  rescission,  or, 
in  the  language  of  the  act  itself,  of  ^^forfeiture,""  and  that  a  subsequent 
law  which  undertook  to  substitute  another  mode  would  be  subject  to 
the  objection  urged. 

On  the  other  Iiand  we  think  it  must  be  conceded  that  if  the  statute  of 
1879  simply  had  the  effect  of  providing  for  the  breach  of  the  contract  a 
remedy  which  was  not  stipulated  for  in  the  contract  itself  and  which  was 
not,  in  itself,  essential  to  the  full  enjoyment  or  exercise  of  the  rights 
or  the  enforcement  of  the  duties  arising  from  it,  but  which  could  be 
supplanted  by  another  remedy  without  taking  away  or  impairing  such 
rights  and  duties,  a  subsequent  statute  merely  working  such  a  change  in 
the  remedy  would  not  be  repugnant  to  any  constitutional  provision. 

The  statute  required  that,  after  the  preliminaries  by  which  the  land 
was  to  become  subject  to  purchase  had  been  arranged,  a  person  desiring 
to  purchase  should  make  application  to  the  surveyor,  designating  the 
land  intended;  that  the  surveyor  should  record  the  application  and  de- 
liver it  to  the  applicant ;  that  the  applicant  should  forward  the  appli- 
cation, with  one-tenth  of  the  appraised  value  of  the  land,  to  the  State 
Treasurer ;  that  the  Treasurer  should  enter  such  payment  to  the  credit  of 
the  applicant  and  issue  and  forward  his  receipt  for  such  payment,  to- 
gether with  the  application,  to  the  Commissioner  of  the  Land  Office; 
that  the  Commissioner  should  file  the  application  and  receipt  in  his  office 
and  issue  his  certificate,  stating  the  amount  paid  to  the  Treasurer  and 
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the  quantity  and  valuation  of  the  land  applied  for,  which  should  au- 
thorize the  surveyor  to  survey  the  land  and  enter  the  same  on  his  books 
as  sold,  and  that  he  should  not  entertain  another  application  to  purchase 
the  same  land  until  notified  of  their  forfeiture  "as  hereinafter  specified  ;^ 
that  so  soon  as  the  application  had  been  received  by  the  surveyor,  the  ap- 
plicant should  execute  his  obligation  for  the  balance  of  the  appraised 
value  of  the  land,  stipulating  to  pay  one-tenth  of  such  amount  on  the 
first  day  of  January  of  each  year,  with  10  per  cent  interest  on  such 
amount  of  the  principal  as  may  be  due  at  the  date  of  each  payment; 
provided,  that  the  purchaser  might  pay  the  entire  purchase  money  at 
date  of  purchase  or  such  amount  of  principal  and  interest  as  might  be 
due  at  any  time  subsequent ;  and  that  any  payment  of  principal,  except 
the  first,  might  be  deferred  for  one  or  more  years,  but  all  payments  of 
principal  and  interest  "must  be  made*'  in  ten  years  and  all  interest 
"must  be  paid"  annually  on  or  before  the  first  day  of  March  of  each 
year;  that  upon  presentation  of  the  certificate  of  the  Commissioner,  the 
surveyor  should  survey  the  land  and  record  and  forward  to  the  Com- 
missioner the  field  notes,  and  the  obligation  for  purchase  money  should 
be  forwarded  to  the  Commissioner  and  by  him  registered  and  delivered 
to  the  Treasurer. 

These  provisions  are  contained  in  sections  6,  7,  8,  9,  and  10  of 
the  act. 

Section  13  provides  that  if,  upon  the  first  day  of  March  following 
the  maturity  of  any  payment,  the  interest  thereon  has  not  been  paid  to 
the  Treasurer  and  his  receipt  filed  with  the  Commissioner,  the  latter 
shall  notify  the  proper  county  or  district  attorney  of  such  failure  and 
the  latter  shall  institute  proceedings  to  forfeit  the  purchase,  and  thereon 
judgment  of  forfeiture  shall  be  entered,  upon  failure  of  the  purchaser 
to  show  that  the  interest  has  been  paid,  as  provided,  and  upon  receipt 
of  such  judgment,  the  Commissioner  shall  indorse  the  application  of  the 
purchaser  forfeited,  and  the  land  shall  then  be  subject  to  resale. 

The  Act  of  1897,  under  which  the  Commissioner  took  the  action 
the  effect  of  which  is  in  question,  authorized  the  Commissioner,  when 
any  portion  of  the  interest  due  by  purchasers  of  such  lands  has  not  been 
paid,  to  declare  a  forfeiture  of  the  purchase  without  judicial  aid  and 
gave  to  his  action  the  effect  of  putting  an  end  to  the  contract.  That 
this  statute,  by  its  terms,  applies  to  cases  such  as  this,  is  not  disputed. 

We  think  it  clear  that  all  of  the  terms  of  the  contract  between  the 
State  and  a  purchaser,  under  the  Act  of  1879,  are  contained  in  sections 
6,  7,  8,  9,  and  10,  above  outlined,  and  their  rights,  the  obligations  of 
their  contract,  arise  from  a  compliance  with  those  provisions.  The 
contract  there  provided  for  -is  an  executory  contract  of  sale  and  pur- 
chase which  arises  upon  acceptance  of  and  compliance  with  the  stated 
terms  of  the  offer  made  by  the  State  for  the  sale  of  the  lands.  The 
purchaser  presents  his  application,  makes  the  cash  payment,  causes  the 
land  to  be  sun*eyed,  and  executes  his  obligation  to  perform  the  things 
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to  be  done  in  the  future.  The  contract  then  is  complete  and  its  terras 
are  fixed.  Jumbo  Cattle  Co.  v.  Bacon  &  Graves,  79  Texas,  12.  Both 
the  State  and  the  purchaser  are  bound,  so  long  as  there  is  compliance 
with  the  obligation,  the  purchaser  to  make  the  further  payments,  and 
the  State,  upon  completion  thereof,  to  grant  the  land  to  the  purchaser. 
But  no  title  passes  and  a  right  of  rescission  in  the  State  may  arise  just 
as  it  might  arise  in  an  individual  upon  default^  in  performance  on  the 
part  of  the  other  party. 

This  right  might  be  exercised  either  by  legislative  adt  or  by  the  act 
of  some  officer  properly  empowered  thereto.  This  is  the  doctrine  of 
Fristoe  v.  Blum.  The  statute  of  1879  does  not  give  authority  to  any 
officer  to  rescind  without  judicial  action,  but  the  right  of  rescission 
existed  in  the  State  and  its  exercise  might  be  subsequently  authorized 
through  the  lawmaking  power;  and  an  exercise  of  it,  based  upon  the 
default  of  the  other  party,  would  not  be  a  denial  of  any  right  of  his. 
It  could  only  be  held  that  the  right  of  rescission,  for  default  of  the  pur- 
chaser, did  not  exist,  by  holding  that  the  contract  had  provided  that  it 
should  not  exist,  or  that  it  should  be  exercised  in  a  particular  manner. 
But  the  contract  embraces  no  such  provision.  There  is  no  undertaking 
on  the  part  of  the  State  with  the  purchaser  that  the  remedy  prescribed 
in  this  statute,  and  no  other,  shall  be  pursued,'  unless  it  is  to  be  implied 
from  the  mere  presence  of  the  provision  in  the  statute;  and  we  think 
it  well  settled  that  no  such  implication  arises.  In  the  proposition  often 
stated  in  the  decisions,  that  parties  contract  with  reference  to  existing 
laws  and  that  such  laws  become  a  part  of  the  contract,  the  reference  is 
to  those  laws  which  determine  and  fix  the  obligation  of  the  contract,  the 
correlative  rights  and  duties  springing  from  it,  and  not  to  laws  of  mere 
procedure  prescribing  remedies.  With  reference  to  these,  there  is  ordi- 
narily no  obligation  arising,  but  the  contract  is  made  in  contemplation 
of  the  power  of  the  Legislature  to  change  them.  Of  course,  all  remedy 
can  not  be  taken  away,  nor  can  the  existing  remedy  be  so  altered  as  to 
take  away  or  impair  any  of  the  rights  given  by  the  contract  as  inter- 
preted by  existing  law. 

It  is  also  true  that  a  specific  remedy  provided  by  the  contract  itself 
can  not  be  changed  by  legislation,  because  it  constitutes  a  part  of  the 
contract.     Loan  Co.  v.  Hardy,  S6  Texas,  610. 

But  none  of  these  limitations  on  legislative  power  are  applicable  to 
this  legislation.  The  Act  of  1897  simply  enforces  a  right  which  existed 
in  the  State  from  the  formation  of  the  contract.  It  takes  away  no 
right  of  the  purchaser,  unless  it  can  be  said  that  he  had  the  right  to 
demand  that  the  particular  remedy  provided  by  the  Act  of  1879  should 
be  followed.  This  could  only  be  true  if  the  contract  made  that  remedy 
exclusively  applicable,  which  was  not  the  case. 

That  prompt  pavment  of  interest  installments  was  made  an  essential 
part  of  this  contract  is  made  very  clear  by  the  terms  of  the  statute  as 
well  as  by  its  purpose  to  provide  available  funds  annually  for  the  sup- 
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^ort  ot  the  public  schools,  and  that  a  breach  of  his  obligation  to  make 
such  payment,  on  the  part  of  the  purchaser,  gave  the  State  the  right  to 
rescind  the  contract  is  equally  clear.  If  the  facts  did  not  exist  to 
authorize  the  action  taken  by  the  Commissioner,  that  could  be  made  to 
appear  whenever  such  action  came  in  question  in  the  courts,  and  thus 
the  purchaser  could  be  deprived  of  no  right  by  such  action.  The  statute 
could  only  be  taken  as  authorizing  rescission  when  the  right  of  rescission 
existed. 

We  think  it  also  plain  that  such  a  statute  is  not  forbidden  by  section 
4,  article  7-,  of  the  Constitution,  which  forbids  the  Legislature  to  grant 
relief  to  purchasers  of  school  lands. 

We  answer  both  questions  in  the  affirmative. 


Gulf,  Colorado  &  Santa  Fe  Railw^ay  Company  v.  J.  0.  Haytek. 

No.  84L    Decided  January  15,  1900. 

Personal  Injury — Damages— Physical  Injury  Resulting  from  Mental  Emo- 
tion. 

Though  there  can  be  no  recovery  for  mere  fright  neither  attended  nor  followed  ] 
by  any  other  injury,  where  a  physical  injury  results  from  a  fright  or  other  mental 
shock,  caused  by  the  wrongful  act  or  omission  of  another,  the  injured  party  is  en-  i 
titled  to  recover  his  damages;  provided  the  act  or  omission  is  the  proximate  cause  I 
of  the  injury,  and  the  injury  ought,  in  the  light  of  all  the  circumstances,  to  have 
been  foreseen  as  a  natural  and  probable  consequence  thereof — these  being  questions  I 
for  the  jury.     (Pp.  241,  242.) 

Errob  to  the  Court  of  Civil  Appeals  for  the  Fifth  District,  in  an  ap- 
peal from  Hunt  County. 

Hayter  brought  the  suit  against  the  railway  company,  and  the  latter 
obtained  a  writ  of  error  on  affirmance  by  the  Court  of  Civil  Appeals  of 
a  judgment  obtained  by  plaintiff  in  the  trial  court. 

J .  W.  Terry,  for  plaintiff  in  error. — Damages  which  are  attributable 
to  mere  mental  fright  or  shock  are  not  recoverable  when  the  same  are 
accompanied  by  no  physical  injury  or  disturbance.  Haile  v.  Railway, 
23  L.  R.  A.,  774;  Spade  v.  Railway,  ;^8  L.  R.  A.,  512 ;  Ewing  v.  Railway, 
14  K  R.  A.,  ^^^\  Mitchell  v.  Railway,  34  L.  R.  A.,  781;  Railway  v. 
Trott,  86  Texas,  412. 

Injuries,  the  result  of  mere  fright,  are  so  rare  and  infrequent  that 
the  same  can  not  be  reasonably  anticipated  by  the  wrongdoer,  and 
hence  are  not,  within  the  contemplation  of  law,  the  proximate  result 
of  the  negligence  complained  of.  Scale  v.  Railway,  G5  Texas,  274; 
Railway  v.  FoUiard,  66  Texas,  603 ;  Railway  v.  Terrv,  ^'l  Texas,  380 ; 
Cleveland  v.  Steamboat  Co.,  89  N.  Y.,  627 ;  125  X.  Y.,  299 :  Hailcs  v. 
Railway,  60  F.  R.,  557;  Scheffer  v.  Railway,  105  U.  S.,  249;  Eames  v. 
Bailwaj,  63  Texas,  660;  Jones  v.  George,  61   Texas,  346;  Sellars  v. 
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Railway,  25  Am.  and  Eng.  Ry.  Cases,  451;  Railway  v.  Mutch,  54  Am. 
and  Eng.  Ry.  Cases,  107;  Craven  v.  Braun,  73  111.  App.,  189;  42  La. 
Ann.,  199;  Braun  v.  Craven,  175  111.,  401. 

Neyland  &  Neylamd,  T.  D,  Montrose,  and  Lee  A,  Clark,  for  defendant 
in  error. — If  the  negligence  of  a  railway  company  places  a  person  in 
a  position  of  such  imminent  peril  as  to  cause  fright,  and  the  fright 
causes  illness  and  disease,  the  negligence  is  the  proximate  cause  of  the 
injury,  and  the  injury  is  one  for  which  an  action  may  be  brought.  Hill 
V.  Kimball,  76  Texas,  210;  Railway  v.  McKenzie,  41  S.  W.  Rep.,  831; 
Yoakum  v.  Kroeger,  27  S.  W.  Rep.,  953;  2  Sedg.  on  Dam,  8  ed.,  sec. 
861;  Purcell  v.  Railway,  50  X.  W.  Rep.,  1034;  Mitchell  v.  Railway, 
25  N.  Y.  Supp.,  744;  McGlinchey  v.  Casualty  Co.,  6  Am.  State  Rep., 
190;  Railway  v.  Latimer,  28  111.  App.,  552,  128  111.,  163;  Fitzpatrick 
v.  Railway,  12  U.  C.  Q.  B.,  645. 

The  negligence  of  a  railway  company  in  running  its  train  into  an- 
other in  which  a  passenger  is  riding  is,  in  itself,  sufficient  "impact'^  to 
fix  liability  even  for  fright,  especially  where  the  negligence  (as  in  this 
case)  is  gross  and  the  passenger  is  injured  physically,  although  the 
harm  consists  mainly  of  nervous  shock  which  results  in  disease.  See 
foregoing  authorities  and  also  authorities  cited  by  appellant  under  its 
first  proposition.  Warren  v.  Railway,  163  Mass.,  484 ;  Canning  v.  Wil- 
liamstown,  1  Cush.,  451;  Stutz  v.  Railway,  73  Wis.,  157;  Bell  v.  Rail- 
way, 26  L.  R.  (Ir.),  428. 

GAIXES,  Chief  Justice. — This  suit  was  brought  by  the  defendant 
in  error  against  the  plaintiff  in  error.  He  recovered  a  judgment,  which, 
upon  appeal,  was  affirmed  by  the  Court  of  Civil  Appeals. 

The  plaintiff  was  a  passenger  on  a  train  of  the  Missouri,  Kansas  & 
Texas  Railway  Company  which  was  struck  by  a  freight  train  of  the 
defendant  company  at  a  point  where  the  road  of  the  former  company 
is  crossed  by  that  of  the  latter.  He  was  seated  in  the  smoking  car,  and 
the  train  upon  which  he  was  riding  was  passing  the  crossing  at  the  time 
the  collision  occurred.  It  was  struck  about  the  coupling  between  the 
chair  car  and  the  sleeping  car.  Among  other  things,  he  testified  as 
follows:  "That  the  Missouri,  Kansas  &  Texas  train  had  stopped  for 
the  crossing  and  was  just  moving  forward  when  he  saw  the  Santa  Fe 
train  approaching  the  crossing  at  a  rapid  rate  of  speed,  at  a  distance 
therefrom  of  about  one-quarter  oL«  mile.  I  did  not  think  at  this  time 
that  there  would  be  a  collision.  /About  the  time  the  Katy  train  started 
over  the  track  at  the  crossing,  it^uddenly  moved  forward  with  a  jerk, 
and  increased  speed;  the  whole  of  it  got  across  the  crossing  except  the 
chair  car  and  the  sleeper;  the  Santa  Fe  train  ran  into  the  Katy  train 
about  the  coupling  between  the  chair  car  and  the  sUx^per;  the  Katy  train 
came  to  a  sudden  stop,  jarring  plaintiff  considerably,  but  he  did  not 
realize  that  he  was  hurt  until  he  got  off  the  train.  *  ♦  *  The 
coach  that  plaintiff  was  sitting  in  did  not  leave  the  track,  but  the  chair 
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car,  which  was  next  behind  the  car  in  which  plaintiff  was  riding,  and 
the  sleeping  car,  which  was  the  rear  car  of  the  train,  both  left  the 
track,— were  derailed;  that  plaintiff  was  not  knocked  off  his  seat,  nor 
did  the  collision  tear  his  hands  loose  from  the  hold  he  had  taken,  nor 
knock  him  from  the  seat,  nor  disturb  his  position  any  that  he  could  tell, 
but  it  frightened  him  greatly/'  There  was  testimony  tending  to  show 
that  a  serious  nervous  affection  knotim  as  traumatic  neurasthenia  resulted 

I  from  the  accident,  and  that  this  may  have  been  caused  either  by  the 
physical  shock  or  by  the  mental  shock  produced  by  fright  or  by  both.  ^ 
The  trial  court  ruled  and  in  effect  charged  the  jury  that  if  the  negligence^ 
of  the  servants  of  the  defendant  company  caused  a  collision  between  the 
two  trains,  "and  *  *  *  that  as  a  direct  result  of  said  collision  plain- 
tiff received  a  mental  shock,  or  a  physical  injury,  or  both,  that  caused  a 
disease  or  sickness  to  develop  from  which  plaintiff  has  suffered  physical 
pain  and  mental  anguish ;  and  *  *  *  such  negligence  of  the  Santa 
Fe  company  was  the  proximate  cause  of  such  disease  or  sickness,''  they 
should  find  a  verdict  for  him^ 

The  only  error  assigned  in  mis  court  is  "that  the  Couri;  of  Civil  Ap- 
peals erred  in  holding  that  the  plaintiff  can  recover  for  injuries,  the 
result  of  mere  shock  or  fright,  when  the  defendant  had  not  inflicted 
any  bodily  injury  and  had  caused  no  other  disturbance  to  the  plaintiff 
than  such  fright  or  shock." 

The  question  thus  presented  is  one  upon  which  there  is  a  decided 
conflict  of  authority.  /It  is  generally  held  that  for  mental  suffering 
accompanying  physical  injuries,  negligently  inflicted,  damages  may  be 
recovered;  but  many  courts  hold  that  for  sickness,  impairment  of  the 
mental  faculties,  or  physical  lesions  which  merely  result  from  a  mental 
emotion  caused  by  the  wrongful  act  or  omission  of  another,  but  which 
do  not  accompany  such  mental  emotion,  no  recovery  can  be  had.  This 
court  has  held  that  there  can  be  no  recovery  for  mere  fright  neither 
attended  nor  followed  by  any  other  injury.  Eailway  v.  Trott,  86  Texas, 
412.  But  in  Hill  v.  Elimball,  76  Texas,  210,  which  presented  a  similar 
question  to  that  before  us,  we  held  that  a  recovery  could  be  had  for  a 
miscarriage  alleged  to  have  been  caused  by  a  mental  shock  unaccom- 
panied by  any  physical  violence  whatever  to  the  person  of  the  injured 
woman.  That,  however,  was  a  very  strong  case;  and  when  we  granted 
the  writ  of  error,  we  were  in  doubt  whether  that  decision  justified  the 
ruling  of  the  trial  court  and  of  the  Court  of  Civil  Appeals  in  the  present 
ease.  We  have  therefore  re-examined  the  question  in  the  light  of  the 
very  numerous  authorities  which  have  been  presented  by  counsel,  with 
the  result  that  we  have  been  unable  to  discover  any  substantial  difference 
between  the  case  where  an  injury  has  been  inflicted  through  physical 
agencies  and  one  in  which  a  mental  emotion  constitutes  one  of  the  links 
in  the  chain  of  causes  which  have  led  to  the  injurious  result.  As  has 
been  pointed  out  by  the  Supreme  Court  of  South  Carolina,  the  courts 
which  deny  the  right  of  recovery  in  the  latter  case  are  not  in  accord  as  to 
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the  ground  upon  which  their  conclusion  is  based.  Mack  v.  Eailway,  29 
S.  E.  Rep.,  905.  By  some,  it  is  held  that  a  physical  injury  is  not  a  natural 
and  probable  consequence  of  a  mental  emotion,  however  potent,  and 
that  the  injury  in  such  case  is  one  not  reasonably  to  be  anticipated. 
Others  content  themselves  by  saying,  in  eflfect,  that  a  contrary  ruling 
would  result  in  a  multiplication  of  damage  suits  and  in  intolerable  and 
vexatious  litigation.  The  uncertainty  and  obscurity  attending  the  facts 
and  the  consequent  difficulty  of  administering  the  law  are  also  urged 
as  an  objection  to  allowing  damages  for  such  injuries.  To  our  minds, 
noicher  proposition  affords  a  sufficient  reason  for  denying  a  recovery 
in  these  cases.  This  court  has  announced  the  doctrine  that  in  order  to 
constitute  negligence,  the  act  or  omission  must  be  the  proximate  cause 
of  an  injury,  which,  in  the  light  of  the  attending  circumstances,  ought 
to  have  been  foreseen  as  a  natural  and  probable  consequence  of  such  act 
or  omission.  Railway  v.  Bigham,  90  Texas,  223.*  But  in  the  light  of 
'modern  science,  nay,  in  the  light  of  common  knowledge,  can  a  court  say 
J'^  a  matter  of  law  that  a  strong  mental  emotion  may  not  produce  in  the 
'  subject  bodily  or  mental  injury  ?  May  not  epilepsy  or  other  nervous  h 
disorder  or  insanity  result  from  fright?  May  not  a  miscarriage  result! 
from  a  mental  shock?  In  several  of  the  adjudicated  cases  in  which 
the  question  under  consideration  has  been  passed  upon,  there  was.  a 
miscarriage  caused  by  fright  or  other  mental  emotion.  Mitchell  v. 
Railway,  151  N.  Y.,  107;  Renner  v.  Canfield,  36  Minn.,  90;  Rock  v. 
Deni8,i4  Mont.  L.  R.,  356;  Fitzpatrick  v.  Railway,  12  U.  C.  Q.  B., 
645. 

On  the  other  hand,  the  reported  cases  would  indicate  that  the  litiga- 
tions arising  from  injuries  inflicted  through  a  mental  shock  are  not  so 
numerous  as  to  cause  any  considerable  increase  of  litigation.  So  that 
this  objection,  as  it  seems  to  us,  rests  upon  an  imaginary  ground.  It 
is  true  that  in  most  cases  it  may  be  difficult  to  determine  the  extent  of 
a  mental  shock  and  its  result  upon  the  physical  system.  But,  in  our 
opinion,  this  is  not  a  sufficient  reason  for  refusing  a  remedy  for  dam- 
ages resulting  from  a  wrong.  The  same  difficulty  exists  in  many  other 
cases  in  which  that  objection  has  never  been  urged  as  a  reason  why  a 
recovery  should  be  denied.  .^^^^ 

We  conclude  that  where  a  physical  injury  results  from  a  fright  or 
other  mental  shock,  caused  by  the  wrongful  act  or  t)mi88ion  of  an- 
other, the  injured  party  is  entitled  to  recover  his  damages,  provided 
the  act  or  omission  is  the  proximate  cause  of  the  injury,  and  the  injury 
ought,  in  the  light  of  all  the  circumstances,  to  have  been  foreseen  as  a 
natural  and  probable  consequence  thereof.  In  our  opinion,  as  a  general 
rule,  these  questions  should  be  left  to  the  determination  of  the  jury.    ^^ — ^ 

The  following  cases  are  in  accord  with  our  views:  Bell  v.  Railway, 
26  L.  R.  (Ir.),  428;  Sloane  v.  Railway,  111  Cal.,  668;  Mack  v.  Rail- 
way, 29  S.  E.  Rep.  (So.  Car.),  905;  Purcell  v.  Railway,  48  Minn., 
134;  Fitzpatrick  v.  Railway,  12  U.  C.  Q.  B.,  645.  In  the  following 
the  contrary  doctrine  is  laid  down :     Spade  v.  Railway,  168  Mass.,  285 ; 
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Ewing  V.  Railway,  14  Law.  Rep.  Ann.  (Pa.),  666;  Mitchell  v.  Railway, 
151  X.  Y.,  107;  Victorian  CommTS  v.  Coultas,  L.  R.  13  App.  Cas., 
222;  Braun  V.  Craven,  175  111.,  401. 

For  the  reasons  given,  we  think  that  the  assignment  points  out  no 
error,  and.  therefore  the  judgment  of  the  District  Court  and  that  of  the 
Court  of  Civil  Appeals  are  affirmed. 

Affirmed. 


The  State  of  Texas  ex  rel.  Alice  Wood  v.  Daniel  Deaton. 

No.  850.    Decided  January  16,  1900. 

1.  Custody  of  Child — ^Burden  of  Proof. 

The  burden  of  proving  that  the  best  interests  of  a  child  mil  be  subserved  thereby 
is  not  upon  the  parent  seeking  to  recover  its  custody,  bwitupon  the  party  denying 
such  restoration  of  the  child  to  the  charge  of  its  P9i(g{it.    (Pp.  246,  247.) 

2.  Same.  4-^^'  \ 

In  habeas  corpus  brought  by  a  mother  to  recover  the^  tmstody  of  her  minor  child, 
which  she  had  relinquished  to  another  who  had  adopted  it,  a  finding  that  the  child's 
interest  would  be  as  well  if  not  better  subserved  by  remaining  with  the  adop^ve 
parent  did  not  justify  a  refusal  to  restore  it  to  its  mother.    (Pp.  246,  248.) 

3.  Aame— Case  Explained.    >^ 

The  case  of  Legate  v.  Legate,  87^  Texas,  248,  shown  not  to  conflict  with  the  ruling 
herein  on  the  burden  of-proof.     (Pp.  246,  247.) 

fMEOR  to  the  Court  ofCml  Appeals  for  the  Second  District,  in  an 
f vtpp*al  from  Wise  County!^ 

AHce  Wood  brought  habeas  corpus  to  recover  the  custody  of  her  child 
from  Daniel  Deaton.  She  appealed  from  a  judgment  for  defendant, 
and  on  its  affirmance  obtained  a  writ  of  error. 

Clendenin  &  BuckcUer,  for  plaintiff  in  error. — The  parol  agreement 
by  which  the  custody  of  the  child  was  transferred  to  respondent  is  void ; 
and  the  parent  is  entitled  to  recover  the  custody  of  the  child  notwith- 
standing the  agreement,  unless  it  appears  from  the  evidence  that  the 
interest  of  the  child  would  be  better  subserved  by  permitting  it  to  remain 
in  the  custody  of  those  to  whom  it  has  been  intrusted  by  the  parent. 
State  V.  Baldwin,  45  Am.  Dec,  399 ;  People  v.  Mercein,  38  Am.  Dec. 
644;  Schoul.,  Dom.  Rel.,  sec  251. 

The  parent  is  entitled  to  recover  the  custody  of  the  child  notwith- 
standing a  parol  agreement  that  another  may  have  its  permanent  cus- 
*  tody,  unless  the  evidence  shows  that  the  interests  or  the  happiness  of  the 
chOd  would  be  sacrificed  by  the  return  to  the  parent.     Weir  v.  Marley, 
12  S.  W.  Kep.,  798;  State  v.  Libbey,  82  Am.  Dec,  223. 

The  presumption  of  the  law  is  that  it  is  to  the  interest  of  the  child 
to  be  in  the  custody  of  its  parent.  While  the  parent  may,  by  his  in- 
ability or  failure  to  provide  for  his  child,  forfeit  his  right  to  the  cus- 
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tody,  because  the  interest  of  the  child  demands  it,  yet,  upon  the  trial  of 
the  issue  of  forfeiture  he  is  entitled  to  this  presumption,  and  unless  the 
interest  of  the  child  does  demand  it,  such  forfeiture  can  not  take  place. 
He  can  liot  deprive  himself  of  this  right  of  custody,  which  is  the  con- 
comitant of  a  personal  trust  imposed  upon  him  by  the  law  of  nature  as 
well  as  by  positive  enactment,  by  contract.  Weir  v.  Marley,  12  S.  W. 
Rep.,  798. 

AH  of  the  cases,  including  the  Legate  case,  hold  that  the  agreement 
is  no  bar  to  recovery  of  possession  by  the  parent.  It  served  no  other 
purpose  than  to  give  the  respondent  lawful  possession  of  the  child  for 
the  time  being,  and  if  the  opinion  of  the  trial  court  is  correct,  any  per- 
son who  may  get  possession  of  a  child  may  retain  it  until  the  parent 
is  able  to  prove  to  the  satisfaction  of  the  court  that  the  interest  of  the 
child  requires  the  return  to  him. 

Bullock  &  Tanhersley,  for  defendant  in  error. — While  it  is  a  pre- 
sumption of  law  '^that  the  best  interest  of  the  child  will  be  subserved 
by  allowing  it  to  remain  in  the  custody  of  the  parents,^'  there  is  noth- 
ing found  in  the  records  in  this  case  or  in  the  conclusions  of  fact  and 
law  found  by  the  trial  court,  from  which  it  may  be  inferred  that  the 
trial  court  did  not,  in  this  case,  give,  such  presumption  its  full  force 
and  effect. 

It  was  not  a  question  alone  of  ability  of  the  appellant  to  support  her 
child,  but  it  having  been  proven  that  she  had  voluntarily  transferred 
and  delivered  the  child  into  the  possession  of  appellee  and  his  wife,  and 
had  herself  been  instrumental  in  creating  new  domestic  relations  with 
the  child,  such  possession  and  custody  by  appellee  become  prima  facie 
legal,  and  the  only  question  to  be  determined  by  the  trial  court  was 
how,  under  all  the  evidence  before  him,  could  the  interest  of  the  child 
be  best  subserved. 

It  having  been  proven  that  appellant  had  voluntarily  relinquished 
the  custody  of  her  child  to  appellee  and  his  wife,  who  had  cared  for  it 
for  four  years,  and  mutual  attachments  had  been  created  between  the 
child  and  its  foster-parents,  and  the  trial  court,  having  heard  all  the 
evidence  and  adjudged  that  the  child  should  remain  in  the  possession  of 
the  appellee  and  his  wife,  the  judgment  of  the  trial  court  should  not  be 
disturbed  unless  it  should  appear  that  the  interest  of  the  child  would  be 
promoted  thereby.     T^egate  v.  Legate,  87  Texas,  248. 

BROWN,  Associate  Justice. — Alice  Wood,  joined  by  her  husband, 
brought  this  action  by  writ  of  habeas  corpus  to  recover  possession  of 
her  minor  child  by  a  former  husband.  The  case  was  tried  before  the 
judge  without  a  jury,  who  filed  the  following  conclusions  of  fact: 

"1.  I  find  that  Alice  Wood,  the  applicant  herein,  is  the  mother  of 
Austin  Dillard,  a  minor  about  six  years  of  age;  that  when  said  Austin 
Dillard  was  about  two  years  of  age,  his  mother,  the  applicant  herein, 
who  was  then  Alice  Dillard,  was  a  widow  without  a  home,  and  without 
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means  of  support,  went  to  live  with  an  uncle,  who  had  a  large  family 
of  small  children ;  that  her  said  uncle  was  not  so  situated  that  he  could 
furnish  a  home  to  applicaut  and  her  child,  Austin  Dillard,  but  could 
and  would  furnish  a  home  to  applicant  if  she  could  and  would  find  a 
home  for  the  said  Austin  Dillard  in  some  other  family;  that  the  ap- 
plicant then  applied  to  Daniel  Deaton,  the  respondent  herein,  whose 
wife  was  a  distant  relation  to  applicant,  to  take  said  child  and  raise  and 
care  for  it  as  if  it  was  his  own  child;  that  applicant  then  promised  and 
assured  the  respondent  that  the  care  and  custody  of  said  Austin  should 
continue  until  said  child  leached  his  majority, — applicant  promised 
at  the  time  that  she  would  never  take  from  respondent  said  child ;  that 
with  these  assurances,  the  respondent,  after  consulting  with  his  wife, 
agreed  with  applicant  that  he  and  his  wife  would  take  said  child,  and 
raise  and  care  for  it  as  their  own  child ;  and  that  thereupon  respondent 
and  his*  wife  took  said  child,  and  have  ever  since  had  the  care  and  cus- 
tody thereof;  that  it  was  about  four  years  ago  when  respondent  took 
said  child. 

"2.  I  find  that  since  the  said  Deaton  has  had  the  care  and  custody 
of  said  child,  he  and  his. wife  have  looked  after  and  cared  for  said  child 
with  as  much  care  as  could  its  natural  parents  have  done;  that  they 
have  supplied  all  the  wants  of  said  child  during  this  time;  that  both 
the  applicant  and  his  said  wife  are  very  much  attached  to  said  child, 
and  appear  to  be  as  much  attached  to  the  child  as  if  it  was  their  own ; 
and  that  said  child  is  as  much  attached  to  respondent  and  his  wife  as 
if  they  were  his  natural  parents. 

"3.  That  respondent  and  his  wife  have  been  married  about  eleven 
years,  and  never  had  any  children ;  that  respondent  and  his  wife  are  both 
good,  moral  people,  and  suitable  to  have  the  care  and  custody  of  said 
child;  that  respondent  is  about  35  years  of  age  and  his  wife  about  30 
years  of  age;  that  they  are  industrious  and  economical;  that  while 
respondent  and  his  said  wife  are  not  possessed  of  very  much  property, 
they  have  a  home  of  about  100  acres,  and  personal  property  sufficient 
to  live  comfortably  and  carry  on  said  farm,  and  which,  with  their 
habits,  is  sufficient  to  enable  them  to  properly  raise,  care  for,  and 
educate  said  child. 

"4.  I  find  that  about  eight  months  ago  the  applicant  herein,  the 
mother  of  the  said  Austin  Dillard,  was  married  to  W.  M.  Wood ;  that 
from  the  time  the  said  child  was  left  by  applicant  with  respondent 
until  her  marriage,  she  never  sought  to  regain  the  care  and  custody  of 
said  child ;'  that  during  said  time  she  lived  with  her  uncle  as  one  of  his 
family  and  could  not  have  taken  her  child  there  to  live ;  that  soon  after 
the  marriage  of  applicant,  she  applied  to  the  said  Daniel  Deaton,  re- 
spondent herein,  for  the  custody  of  her  said  child,  which  was  refused, 
and  this  proceeding  was  commenced  to  recover  the  possession  and  care 
of  said  child. 

"o.  That  the  said  W.  M.  Wood,  the  present  husband  of  applicant, 
is  a  man  about  50  years  of  age;  is  a  man  of  good  moral  character,  and 
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possessed  of  a  good  home  of  about  200  acres,  and  stock  and  personal 
property  sufficient  and  ample  to  work  and  manage  said  farm ;  that  said 
Wood  is  an  industrious  and  economical  man;  that  applicant  herein, 
Mrs.  Alice  Wood,  is  a  lady  of  good  moral  character  and  standing,  is 
about  27  or  28  years  of  age;  and  that  she  and  her  present  husband  are 
suitable  persons  to  have  the  care  and  custody  and  raising  of  the  child 
in  controversy;  that  applicant  is  very  much  attached  to  her  said  child, 
as  much  so  as  is  ordinarily  the  case,  and  is  much  grieved  at  not  being 
able  to  regain  the  possession  of  her  said  child. 

"6.  That  applicant's  husband,  the  said  W.  M.  Wood,  is  very  anxious 
for  his  wife,  the  applicant  herein,  to  have  the  possession  of  her  said 
child,  and  is  willing  and  will,  if  his  wife  should  gain  the  custody  and 
care  of  said  child,  do  what  he  can  to  properly  raise  and  educate  said 
child;  that  applicant's  husband  has  property  sufficient  to  enable  them 
to  properly  care  for,  maintain,  and  educate  said  child;  that  applicant 
has  but  little  property;  that  the  applicant  is  the  second  wife  of  the 
said  W.  M.  Wood ;  that  the  said  Wood  has  three  children  by  his  former 
wife,  all  living  and  grown,  and  not  living  with  their  father,  as  they 
are  married  and  have  homes ;  that  the  children  of  the  said  Wood  have  a 
community  interest  in  a  great  part  of  the  property  now  in  possession 
of  the  said  Wood,  and  herein  referred  to  as  being  owned  by  the  said 
Wood ;  that  the  respondent  and  his  wife  would  be  much  grieved  if  they 
should  be  compelled  to  surrender  the  possession  and  care  of  said  child 
to  anyone  else;  that  said  respondent  and  his  wife  have  adopted  said 
child  in  the  manner  prescribed  by  the  statute  of  Texas.  I  find  that  the 
interest  and  welfare  of  the  child,  Austin  Dillard,  will  be  as  well,  if  not 
better,  subserved  by  remaining  with  the  respondent  and  his  wife,  who 
have  adopted  it  as  their  own,  than  if  his  possession  and  custody  were 
given  to  his  mother,  the  applicant  herein." 

Judgment  was  rendered  in  the  District  Court  against  Mrs.  Wood, 
from  which  she  appealed,  and  the  Court  of  Civil  Appeals  affirmed  that 
judgment. 

Under  the  facts  found  by  the  trial  court,  there  is  no  question  as  to 
the  moral  or  other  qualifications  of  the  plaintiff  for  the  discharge  of 
her  parental  duties  to  the  child,  Austin  Dillard,  but  the  trial  court, 
upon  the  facts,  expressed  the  conclusion  "that  the  interest  and  welfare 
of  the  child,  Austin  Dillard,  will  be  as  well,  if  not  better,  subserved 
by  remaining  with  the  respondent  and  his  wife,  who  have  adopted  it 
as  their  own,  than  if  his  possession  and  custody  were  given  to  his 
mother,  the  applicant  herein."  The  court  seems  to  have  acted  upon 
the  idea  that  the  burden  of  proof  rested  upon  the  applicant,  Mrs. 
Wood,  to  establish  the  fact  that  the  best  interest  of  her  child  would 
be  subserved  by  restoring  him  to  her  possession,  and  the  Court  of  Civil 
Appeals  reluctantly  affirmed  the  judgment  of  the  trial  court  under  the 
belief  that  the  case  of  legate  v.  Legate,  87  Texas,  248,  established  that 
as  a  rule  of  decision  in  such  cases.  The  vigorous  language  and  strong 
reasoning  of  the  learned  judge   who  wrote  the  opinion  in  that  case 
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would  justify  the  conclusion  reached  by  the  Court  of  Civil  Appeals, 
but  a  careful  examination  of  the  case  will  show  that  the  question  was 
not  decided  nor  intended  to  be  decided,  but  was  expressly  waived  by 
the  court.  The  third  certified  question  stated,  in  substance,  that  both 
the  applicant  and  the  respondent  were  equally  qualified  to  care  for  the 
child,  and,  upon  that  state  of  facts,  the  Court  of  Civil  Appeals  pro- 
pounded this  question:  ^'Should  the  child  be  taken  from  the  custody 
of  the  respondent  and  given  to  the  natural  father  and  mother  ?'  After 
laying  down  the  general  principles  of  law  applicable  to  questions  of  this 
character,  this  court  said :  "Since  the  third  question  above  propounded 
by  the  Court  of  Civil  Appeals  does  not  find  or  state  the  question  of 
fact  as  to  whose  custody  would  be  to  the  best  interest  of  the  infant, 
under  the  evidence,  we  can  not  answer  the  question  either  in  the  affirm- 
ative or  in  the  negative."  The  court  then  referred  to  a  number  of 
authorities  as  discussing  the  rules  applicable  to  the  question,  among 
others,  the  case  of  Weir  v.  Marley,  99  Missouri,  484,  same  case,  12 
Southwestern  Reporter,  798,  in  which  the  following  language  is  used 
upon  this  identical  question:  ^^hat  is  for  the  best  interest  of  the 
infant  is  the  question  upon  which  all  cases  turn  at  last,  whatever  may 
be  said  in  the  opinion  about  contracts;  and  the  answer  returned  is  that 
the  custody  of  the  child  is  by  law  with  the  father,  unless  it  appears  by 
satisfactory  evidence  that  the  best  interest  of  the  child  demands  that 
he  should  be  deprived  of  that  custody,  and  upon  him  who  so  avers 
devolves  the  burden  of  proof, — the  presumptions  are  against  it."  If 
this  court  had  intended  to  decide  that  the  burden  of  proof  rested  upon 
the  parent,  there  was  no  reason  why  it  should  not  have  answered  the 
question  propounded,  and  it  would  not  have  referred  the  Court  of  Civil 
Appeals  to  the  case  of  Weir  v.  Marley  as  furnishing  a  proper  rule  to 
guide  it  in  deciding  the  issue. 

(Jod,  in  his  wisdom,  has  placed  upon  the  father  and  mother  the  ob- 
ligation to  nurture,  educate,  protect,  and  guide  their  offspring,  and 
has  qualified  them  to  discharge  those  important  duties  by  writing  in 
their  hearts  sentiments  of  affection  and  establishing  between  them  and 
their  children  ties  which  can  not  exist  between  the  children  and  any 
other  persons.  Especially  is  this  the  case  with  the  mother.  Parents 
can  not  divest  themselves  of  the  obligation  imposed  upon  them  by  their 
Creator,  but  when  they  become  disqualified  for  a  proper  discharge  of 
such  duties,  civil  government  has  the  right,  in  the  interest  of  the  child, 
to  provide  for  its  proper  nurture  and  education. 

When  the  parent  has  parted  with  the  possession  and  control  of  his 
or  her  child  and  seeks  to  regain  that  possession  through  the  courts,  it 
becomes  the  duty  of  the  court,  in  a  proper  case,  to  protect  the  child 
against  the  evil  results  that  may  flow  to  it  from  an  improper  direction 
through  incompetent  or  disqualified  parents.  The  rule  which  should 
guide  the  court  is  aptly  expressed  in  the  case  of  Weir  v.  Marley,  which 
we  have  quoted,  and  is  supported  by  the  case  of  State  v.  Richardson, 
40  New  Hampshire,   275,  in  this  language:     "The   discretion   to   be 
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exercised  is  not  an  arbitrary  one,  but,  in  the  absence  of  any  positive 
disqualification  of  the  father  for  the  proper  discharge  of  his  parental 
duties,  he  has,  as  it  seems  to  us,  a  paramount  right  to  the  custody  of  his 
infant  child,  which  no  court  is  at  liberty  to  disregard.  And  while  we 
are  bound  also  to  regard  the  permanent  interests  and  welfare  of  the 
child,  it  is  to  be  presumed  that  its  interests  and  welfare  will  be  best 
promoted  by  continuing  that  guardianship  which  the  law  has  provided, 
until  it  is  made  plainly  to  appear  that  the  father  is  no  longer  worthy 
of  the  trust.  The  breaking  of  the  ties  which  bind  the  father  and  the  child 
can  never  be  justified  without  the  most  solid  and  substantial  reasons. 
Upon  the  father,  the  child  must  mainly  depend  for  support,  education, 
and  advancement  in  life,  and  as  security  for  this  he  has  the  obligation 
of  law  as  well  as  the  promptings  of  that  parental  affection  which  rarely 
fail  to  bring  into  the  service  of  the  child  the  best  energies  and  the  most 
thoughtful  care  of  the  father.  In  any  form  of  proceeding,  the  sunder- 
ing of  these  ties  will  always  be  approached  by  the  courts  with  great 
caution,  and  with  a  deep  sense  of  responsibility."  The  rule  laid  down 
is  sustained  by  the  authorities,  of  which  we  cite  the  following:  Richards 
V.  Collins,  45  N.  J.  Eq.,  286;  Miller  v.  WaUace,  76  Ga.,  479;  State  v. 
Banks,  25  Ind.,  500;  Rust  v.  Vanvacter,  9  West  Va.,  612;  State  v. 
Libbey,  44  N.  H.,  324;  Moore  v.  Christian,  56  Miss.,  408;  31  Am. 
Rep.,  375;  Chapsky  v.  tVood,  26  Kan.,  653;  In  the  matter  of  Bernice 
S.  Scarritt,  76  Mo.,  577. 

The  facts  found  do  not  establish  with  that  certainty  which  the  courts 
must  require  that  the  interest  of  the  child,  Austin  Dillard,  or  of  society 
itself,  demands  that  he  shall  be  taken  from  his  mother  and  continued 
in  the  possession  of  another.  The  District  Court  erred  in  giving  judg- 
ment remanding  the  child  to  the  custody  of  the  respondents  and  the 
Court  of  Civil  Appeals  erred  in  affirming  that  judgment,  for  which 
error  the  judgments  of  both  courts  are  reversed  and  judgment  is  here 
entered  that  the  child,  Austin  Dillard,  be  delivered  to  his  mother,  Alice 
Wood,  and  that  the  plaintiff  in  error  recover  of  the  defendant  in  error 
all  costs  of  this  proceeding. 

Reversed  and  rendered  for  plaintiff  in  error. 


().  F.  Walker  v.  Ciiakleis  Rogan,  Commissioxer  of  tiie 
.    General  Land  Office. 

No.  844.    Decided  Januan^  22,  1900. 

1.  Minors — Statute— Belief  from  Disability. 

A  statute  requiring  or  permitting  a  minor  to  enter  into  an  obligation,  removes,  to 
that  extent,  his  disability;  but  the  intention  to  take  away  his  incompetency  must 
affirmatively  appear  in  the  statute,  and  is  not  to  be  deduced  from  the  mere  use  of 
general  words,  such  as  "any  person."     (P.  253.) 

2.  Same — Sale  of  School  Land — Minors. 

The  authority  to  buy  school  land  from  the  State  on  complying  with  the  terms  of 
the  law,  given  to  "any  person  desiring  to  purchase'  by  section  6  of  Act  of  July  8, 
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1879  (April  6,  1881)),  did  not  aut)iorize  purchase  by  a  minor,  who  could  not  law- 
fully execute  the  required  obligation.     (Pp.  252-255.) 

3.  Same. 

The  requirement  that  all  who  purchase  should  execute  obligations,  excludes  from 
those  who  may  purchase  persons  who  are  not  legally  capable  of  complying  with 
rach  condition.    (P.  253.) 

4.  Contract— State— OfOLcers. 

The  State  could  only  become  a  party  to  a  contract  for  sale  of  school  land  by  com- 
pliance with  the  law  by  a  purchaser;  the  acts  of  its  officers  in  that  connection  are 
not  the  acts  of  the  State  unless  they  are  such  as  the  statute  authorizes.    (Pp.  254,  255.) 

Original  application,  before  the  Supreme  Court,  for  writ  of  man- 
damus to  the  Commissioner  of  the  General  Land  Office. 

T.  W.  Gregory  and  0.  W.  Allen,  for  relator. — There  is  nothing  in  the 
law  relating  to  the  sale  of  the  public  free  school  lands  of  the  State, 
under  which  the  purchase  in  controversy  was  made,  that  prohibits  a 
minor  from  purchasing  said  land,  if  the  Commissioner  of  the  General 
Land  OflSce,  who  is  charged  with  the  duty  of  selling  the  same,  sees  fit 
to  award  land  to  a  minor  under  his  application  to  purchase.  Weather- 
ford  V.  McFadden,  21  Texas  Civ.  App.,  260. 

The  contract  of  a  minor  is  never  void,  except  in  cases  where  the  same 
contract  would  be  void  if  entered  into  by  an  adult  person,  but  only 
voidable  at  the  option  of  the  minor.  Cummings  v.  Powell,  8  Texas, 
84';  Stuart  v.  Baker.  17  Texas,  418;  Bingham  v.  Barley,  55  Texas, 
285:  Ferguson  v.  Railway,  73  Texas,  346;  Askey  v.  Williams,  74  Texas, 
294;  all  text-books. 

The  State  having  received  the  full  value  of  the  land,  and  the  price 
at  which  it  was  placed  on  the  market,  and  there  being  no  evidence  of 
fraud  in  procuring  the  award  of  the  land  to  the  minor  on  her  appli- 
cation, the  court  can  not  set  aside  the  contract  made  between  the  State 
and  said  minor. 

We  submit  that  there  is  absolutely  nothing  in  the  law  that  prohibits 
the  sale  of  the  public  free  school  lands  to  a  minor.  The  purpose  of  the 
law  under  which  the  application  to  purchase  in  this  case  was  made  was 
to  obtain  revenue  or  income  for  the  public  free  schools.  This  is  shown 
from  the  law  itself,  and  besides,  is  a  matter  of  common  knowledge  and 
history.  What  did  it  matter  to  the  State  who  purchased  these  lands, 
so  long  as  it  received  their  value,  which  value  was  ascertained  accord- 
ing to  law?  There  was  nothing  in  that  law  that  prescribed  residence 
on  the  land  or  even  residence  in  the  State,  the  law  being  absolutely 
silent  as  to  those  features.  It  was  therefore  clearly  the  intention  of 
the  Legislature  in  passing  the  law  to  raise  money  for  the  public  free 
schools.  WTien  the  minor  entered  into  the  contract  with  the  State, 
that  contract  had  the  same  status  as  a  contract  made  between  the  minor 
and  an  individual.  It  could  not  be  repudiated  by  the  minor  until  he 
arrived  at  his  majority,  and  if  the  State  received  the  money  by  virtue 
of  that  contract,  as  it  did  in  this  case,  it  can  no  more  set  up  the  void- 
ableness  of  that  contract  than  could  an  individual  if  made  with  such 
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individual.  In  addition  to  this,  after  the  money  was  obtained  by  the 
State  from  the  minor,  even  if  the  minor  attempted  to  repudiate  after 
he  attained  his  majority,  there  was  no  way  by  which  he  could  secure  a 
return  of  the  money  he  had  paid,  because  he  could  not  sue  the  State. 
So,  what  did  the  State  lose  by  its  contract  with  the  minor?  It  has 
received  every  dollar  it  would  have  received  if  the  original  contract 
had  been  made  by  an  adult  person,  and  even  if  it  had  not  done  so  it 
could  have  gotten  the  land  back  by  forfeiture  for  nonpayment,  which 
is  all  that  it  would  have  gotten  if  an  adult  person  had  been  the  pur- 
chaser, for  who  ever  heard  of  a  suit  being  brought  by  the  State  to 
recover  a  personal  judgment  against  the  purchaser  of  school  land  on 
his  obligation,  except  under  the  law  that  required  suit  to  be  brought  in 
order  to  work  a  forfeiture? 

T.  S.  Smith,  Attorney-General,  and  R.  H,  Ward,  Assistant,  for  re- 
spondent.— The  most  important  question  in  the  case  is  as  to  whether 
or  not  a  minor  can  buy  the  public  lands  of  the  State.  Respondent 
contends  that  it  was  not  the  intent  of  the  law  to  confer  upon  minors 
the  right  to  buy.  or  upon  the  Commissioner  the  right  or  authority  to 
sell  to  minors  the  public  lands  of  the  State. 

The  purchaser  was  required  by  the  law  to  make  application  for  the 
purchase  of  the  land;  the  application,  after  having  been  presented  to 
the  surveyor,  was  then  required  to  be  forwarded,  together  with  one- 
twentieth  of  the  appraised  value  of  the  land,  to  the  State  Treasurer, 
who  then  opened  an  account  with  the  purchaser.  As  soon  as  the  appli- 
cation was  received  by  the  surveyor,  the  applicant  for  purchase  was  re- 
quired to  execute  his  obligation  or  promissory  note  for  the  balance  of 
the  appraised  value  of  the  land,  agreeing  and  stipulating  to  pay  the 
Governor,  on  the  first  day  of  January  of  each  year,  one-twentieth  of 
the  amount  of  his  obligation  or  promissory  note,  with  8  per  cent  inter- 
est of  principal  as  may  be  due  at  the  date  of  each  payment. 

In  section  602,  HalFs  Mexican  Land  Law,  it  is  said  "*  *  *  that 
a  minor  can  not  denounce  public  land,  except  when  he  has  become  of 
full  age  by  special  law  and  authorized  to  make  contracts."  In  the  case 
of  Tatro  v.  French,  33  Kansas,  49,  it  was  held  that  "A  person  under 
21  vears  of  age  can  not  obtain  a  pre-emption  right  under  the  lavs  of 
the  tTnited  States." 

What  is  implied  in  a  Statute  is  as  much  a  part  of  it  as  what  is  ex- 
pressed in  it.  If  this  statute  means  that  only  persons  who  can  make 
binding  contracts  have  the  right  to  buy  lands,  then  it  follows  that 
only  adult  persons  can  purchase,  and  the  statute  should  be  read  as  if 
these  words  were  in  it. 

In  the  case  of  Gimm  v.  Culverson,  5  Sawyer  (U.  S.),  605,  it  was 
held:  "The  applicant  for  pre-emption  under  the  statute  of  May  30, 
1862,  authorizing  settlements  upon  California  lands,  must  have  all  of 
the  qualifications  prescribed  under  the  general  pre-emption  law." 

An  infant  can  not  be  appointed  executor  or  trustee,  for  want  of 
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discretion,  and  because  of  inability  to  execute  binding  bond  to  secure 
faithful  performance  of  duty.  10  Am.  and  Eng.  Enc.  of  Law,  616, 
and  the  authorities  cited  in  notes.. 

In  the  case  of  Carrell  v.  Potter,  23  Michigan,  377,  it  was  held 
specific  performance  will  not  be  decreed  in  favor  of  the  assignee  of  an 
agreement  for  the  conveyance  of  land,  where  the  purchaser  in  such 
agreement  was  an  infant  when  the  agreement  was  executed  and  assigned 
the  same  during  minority,  without  proof  that  the  infant  affirmed  the 
same  after  becoming  of  age. 

Infants  are  not  included  in  bankruptcy  or  insolvent  laws,  although 
the  language  of  the  statute  is  broad  enough  to  include  them.  10  Am. 
and  Eng.  Enc.  of  Law,  641;  Farris  v.  Richardson,  6  Allen,  121. 

In  the  case  of  Weatherford  v.  McFadden,  21  Texas  Civil  Appeals, 
260,  the  Fort  Worth  Court  of  Civil  Appeals  held :  "But  the  question 
suggests  itself,  did  the  Legislature  intend  to  authorize  the  Commis- 
sioner of  the  General  Land  Office  to  sell  the  school  land  to  minors? 
The  homestead  donation  law  allows  a  single  man  of  the  age  of  15 
years  or  over  to  acquire  eighty  acres  of  vacant  and  unappropriated 
public  lands  (Revised  Statutes,  article  4161) ;  but  we  know  of  no  sim- 
ilar provision  in  the  law  providing  for  the  sale  of  the  school  lands. 
Purchasers  under  that  law  are  required  to  execute  their  written  obli- 
gations to  the  State  for  the  deferred  payments  of  purchase  money,  prin- 
cipal and  interest,  which  would  seem  to  indicate  that  persons  under 
legal  disability  of  minority  were  not  contemplated  as  purchasers." 

WILLIAMS,  Associate  Justice. — The  plaintiff,  by  original  pro- 
ceeding instituted  in  this  court,  seeks  by  mandamus  to  compel  the 
respondent,  as  Commissioner  of  the  General  Land  Office,  to  issue  to 
him  a  patent  for  a  section  of  land  belonging  to  the  public  school  fund 
to  which  he  claims  right  under  a  purchase  thereof  made  by  Ellen  Clarke 
under  the  provisions  of  the  Act  of  July  8,  1879,  and  of  the  act  amend- 
atory thereof,  approved  April  6,  1881,  regulating  sales  of  such  lands. 
Laws  Spec.  Ses.  16th  Leg.,  p.  23,  et  seq;  Laws  Reg.  Ses.  18th  Leg.,  p. 
119,  et  seq. 

The  facts  upon  which  his  claim  depends  are  these:  Ellen  Clarke, 
at  the  time  a  minor  between  11  and  12  years  of  age,  made  application 
on  the  first  day  of  October,  1881,  for  the  purchase  of  the  section,  and 
thereafter  all  things  required  by  the  statute  were  done  so  as  to  give 
rise  to  a  contract  between  her  and  the  State  for  the  sale  and  purchase 
of  the  land,  unless  the  fact  of  her  minority  prevented  the  creation  of 
such  contract.  The  payn;ents  required  by  the  law  upon  such  a  purchase 
were  made  thereafter  by  her  until  the  latter  part  of  1882,  when  her 
interest  in  the  land  was  regularly  sold  and  conveyed  by  her  guardian, 
under  orders  of  the  probate  court,  to  plaintiff,  who  assumed  payment 
of  the  balance  due  from  her  to  the  State.  No  notice  of  this  sale  was 
filed  in  the  Land  Office,  and  the  account  continued  to  stand  in  the 
name  of  Ellen  Clarke.     In  her  name  all  subsequent  payments  were  made 
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by  plaintiff,  until  all  the  money  required  by  her  obligation  had  been 
paid.  'Plaintiff  then,  on  the  29th  day  of  March,  1899,  filed  in  the 
Land  Office  his  deed,  paid  the  necessary  fee,  and  demanded  the  issuance 
of  a  patent  to  himself.  This  was  the  first  information  received  by  the 
officers  of  the  State  of  Ellen  Clarke's  minority  and  of  plaintiff's  pur- 
chase of  her  title.  The  Commissioner  refused  to  issue  the  patent  on 
the  ground  that  a  sale  to  a  minor  was  not  authorized  by  the  law. 
Whether  or  not  this  is  true  constitutes  the  principal  question  presented. 

Section  6  of  the  statute  provides  that  "any  person  desiring  to  pur- 
chase" shall  make  the  prescribed  application  and  do  the  prescribed  acts. 
No  persons,  natural  or  artificial,  are,  in  express  terms,  excluded  from 
purchasing.  Xo  qualifications  are  prescribed  for  purchasers,  as  that 
they  shall  be  actual  settlers,  such  as  are  found  in  subsequent  statutes. 
If  minors  are  prohibited  from  buying,  it  is  by  implication  arising  from 
the  nature  of  the  acts  and  obligations  required  of  purchasers. 

Section  8  requires  any  applicant  to  execute  his  obligation  for  the 
unpaid  balance  of  the  appraised  value  of  the  land,  stipulating  to  pay 
one-twentieth  of  the  amount  on  the  first  day  of  January  of  each  year, 
with  8  per  cent  interest  on  such  amount  of  the  principal  as  may  be 
due  at  the  date  of  each  payment.  "  It  further  provides  that  such  pur- 
chaser may  pay  the  entire  purchase  money  at  the  date  of  purchase,  or 
such  amount  of  principal  and  interest  as  may  be  due  at  any  subsequent 
time;  that  any  payment  of  principal  may  be  deferred  for  one  or  more 
years,  but  that  all  interest  shall  be  i)aid  annually,  on  or  before  the  first 
day  of  March  of  each  year,  and  the  whole  amount  shall  be  paid  in  twenty 
years. 

No  provision  is  made  for  a  suit  upon  the  obligation,  or  other  action 
to  enforce  collection,  in  case  of  default;  but  section  12  requires  the 
Commissioner,  in  case  any  installment  of  interest  shall  be  unpaid  on 
the  first  of  March  following  its  maturity,  to  cause  judicial  proceedings 
to  be  instituted  to  declare  a  forfeiture  of  the  purchase.  Xo  such  pro- 
ceeding is  directed  in  case  of  failure  to  pay  the  principal  after  its 
maturity. 

The  obligation  which  all  purchasers,  except  those  who  choose  to  pay 
cash,  are  required  to  execute  is  such  as  a  minor  can  not  impose  upon 
himself,  and  clearly  shows  to  our  minds  that  the  Legislature  did  not 
contemplate  purchases  by  them. 

Again,  section  15  provides  that  any  purchaser  may  sell  the  land 
bought  by  him,  and,  upon  the  filing  of  his  transfer  in  the  Land  Office, 
the  vendee  shall  be  liable  to  the  obligations  of  the  original  purchaser: 
and,  upon  final  payment  of  purchase  money,  the  Commissioner  is  re- 
quired to  issue  the  patent  to  such  assignee.  This,  also,  permits  the 
doing  of  an  act  which  a  minor,  on  general  principles,  can  not  legally 
do.  It  conteni])lates  a  conveyance,  final  and  binding  on  the  party 
executing  it,  and  not  one  which  the^party  may  be  at  liberty  to  avoid  at 
will ;  for  it  gives  complete  effect  to  the  conveyance  by  a  substitution 
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of  the  assignee  for  the  purchaser,  by  requiring  the  discharge  of  all  ob- 
ligations by  him,  and  the  issuance  of  the  patent  to  him. 

It  is  true  that  a  statute  may  capacitate  a  minor  to  enter  into  special 
engagements  such  as  the  general  rule  of  law  would  hold  not  to  be 
binding  on  him.  A  statute  which  in  terms  requires  or  permits  a  minor 
to  enter  into  an  obligation  would  have  the  effect  of  removing,  to  that 
extent,  his  disability  and  of  making  such  obligation  valid.  Sedgwick 
Const.  Stat.  Law,  p.  81 ;  Bishop  on  Con.,  sec.  922.  "But  mere  general 
words  in  a  statute  are  not  ordinarily  interpreted  to  exclude  infants 
from  their  privilege  of  minority."     Bishop,  ut  supra. 

This  rule  of  construction  would  require  that  in  order  to  take  away 
the  incompetency  of  minors,  so  far  as  to  permit  them  to  execute  binding 
obligations,  the  intention  to  do  so  must  affirmatively  appear  in  the 
statute  and  is  not  to  be  deduced  from  the  mere  use  of  general  words, 
such  as  "any  person."  No  such  intention  appears  in  the  statute  under 
^nsideration.  If  the  Legislature  had  intended  such  a  result,  a  rule 
on  the  subject  would  doubtless  have  been  made  and  the  age  of  such 
minors  as  were  permitted  to  contract  would  have  been  prescribed.  As 
it  is,  the  proposition  that  this  statute  includes  minors  would  lead  to  the 
absurdity  of  allowing  all  infants,  whatever  their  ages,  to  become  par- 
ties to  these  transactions. 

It  would  seem  plain  that  the  requirement  that  all  who  purchase  should 
execute  obligations,  excludes  from  those  who  may  purchase  persons 
who  are  legally  incapable  of  complying  with  such  condition.  The  law 
intends  that  an  effectual  obligation  shall  be  taken,  one  that  will  bind 
the  purchaser,  and  a  person  who  can  not  make  it  can  not  comply  with 
the  law. 

It  is  urged  that  the  validity  of  the  obligation  was  not  essential  to 
the  purpose  in  view  in  selling  the  land,  since  there  was  no  purpose  to 
sne  on  the  obligation,  but  merely  to  assert  the  rights  of  the  State  by 
a  forfeiture  for  default  in  payment,  which  could  be  done  against  a 
minor  as  well  as  an  adult;  that  the  contract,  at  the  worst,  was  only 
voidable  and  could  not  be  repudiated  by  the  State  and  could  only  have 
been  repudiated  by  the  minor  after  she  reached  majority,  and  that  then 
she  could  not  have  recovered  the  purchase  money  since  she  could  not 
sue  the  State. 

We  think  it  too  clear  for  argument  that  when  the  statute  required 
the  giving  of  an  obligation,  it  meant  a  legal  and  binding  one.  The 
fact  that  it  only  provides  for  a  forfeiture  for  nonpayment  of  interest 
does  not  show  a  contrary  intent.  The  State  would  have  the  same  right 
of  action  upon  such  an  obligation  as  an  individual  would  have  had; 
and  if  its  officers  were  not  authorized  by  then  existing  laws  to  institute 
proceedings  upon  it  to  collect  the  money  thiTcby  promised,  the  Legis- 
lature could  at  any  time  have  conferred  such  authority.  Fristoe  v. 
Blum,  92  Texas,  76. 

Again,  the  provision  for  forfeiture  prescribed  a  remedy  only  for 
default  in  payment  of  interest  and  not  for  failure  to  pay  principal. 
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A  purchaser  might  promptly  pay  interest  as  it  fell  due,  but  leave  the 
whole  of  the  principal  unpaid.  In  such  case,  unquestionably,  the  State 
could  have  the  remedies  existing  at  common  law  and  in  equity  to 
enforce  collection.  But,  aside  from  speculation  of  this  kind,  the  ex- 
action of  an  obligation  is  enough  to  show  that  an  effectual  promise  to 
pay  the  purchase  money  was  intended. 

Again,  it  is  urged  that  the  privilege  given  to  purchasers  to  pay  the 
whole  of  the  purchase  money  in  cash  could  be  exercised  as  well  by  a 
minor  as  by  an  adult.  But  no  distinction  is  made  between  purchasers. 
What  one  may  do  all  may  do,  and  no  discretion  is  given  to  the  officers  to 
discriminate  between  them.  If  a  particular  applicant  may  purchase  by 
paying  cash,  he  may  purchase  on  credit,  and  the  officers  of  the  State 
would  have  no  power  to  deny  his  right.  It  is  equally  true  that  if  one 
minor  may  purchase,  all  minors  may  purchase,  without  reference  to  age 
or  discretion,  since  the  statute  prescribes  no  rule  as  to  this  under  which 
a  restriction  could  be  imposed  by  the  officers  or  by  the  courts.  If  the 
^statute  can  not  be  construed  as  so  far  removing  the  disability  of  mi- 
nority, a  minor  paying  cash  could  avoid  such  a  purchase,  and,  on  his 
doing  so,  the  State,  in  good  faith,  would  be  bound  to  refund  the  pur- 
chase money.  It  could  not  be  sued  without  its  consent,  but  this  would 
not  justify  a  refusal  to  recognize  a  legal  right,  and  the  Legislature 
should  not  be  held  to  have  intended  such  a  wrong.  Statutes  general 
in  their  language  have  often  been  held  inapplicable  to  minors  because 
the  things  required  or  permitted  were  such  as,  by  general  principles, 
minors  were  incapacitated  from  doing.  Tyler  on  Infancy,  pp.  36,  37; 
Farris  v.  Richardson,  6  Allen,  121. 

To  say  that  the  contract  was  only  voidable  is  to  assume  that  there 
was  a  contract  binding  on  the  State  but  not  on  the  minor.  This  might 
have  been  the  true  status  had  both  parties  been  individuals.  When 
there  is  a  contract  between  the  State  and  an  individual,  it  is  true  also, 
that,  ordinarily,  the  same  rights,  duties,  and  obligations  result  from 
it  as  would  exist,  under  the  same  facts,  between  individuals.  But  the 
State  could  only  become  a  party  to  a  contract,  such  as  is  contemplated 
by  the  statutes  under  consideration,  by  a  compliance  with  their  terms. 
The  acts  of  the  officers  mentioned  in  the  statutes  are  not  the  acts  of 
the  State  unless  they  are  such  as  the  statute  authorizes.  They  are 
invested  with  no  discretion  in  contracting  or  refusing  to  contract.  The 
State's  offer  to  sell  is  expressed  in  the  terms  of  the  statute,  and  it  be- 
comes bound  only  when  a  purchaser  accepts  and  complies  with  them; 
and  if  an  applicant  is  not  entitled,  under  the  law,  to  purchase,  no  con- 
tract arises  from  his  doing  the  things  specified  in  the  statute.  For 
this  reason,  the  principles  by  which  the  rights  of  the  parties  to  a  eon- 
tract  between  individuals  where  one  of  them  is  a  minor  are  governed, 
can  not  be  applied  in  determining  whether  or  not  a  contract  arose  in 
this  transaction  between  the  State  and  the  minor. 

Since  the  offer  of  the  State  was  not  extended  to  minors,  it  must  be 
held  that  the  doing  of  the  acts  mentioned  in  the  statute  created  no  con- 
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tract,  and  it  follows  that  the  plaintiff  must  fail  in  this  proceeding. 
Nothing  was  done  by  him  which  conld  be  held  to  be  a  purchase  by  him 
from  the  State.  He  has  only  such  rights  as  accrued  to  the  original  ap- 
plicant. The  respondent  can  not  be  forced  by  mandamus  to  issue  the 
patent  to  him  unless  the  State  is  bound  to  do  so,  and  the  State  is  not  so 
bound  under  this  statute,  in  the  absence  of  a  contract  concluded  under 
its  provisions. 

The  fact  that  the  money  has  been  paid  to  the  Treasurer  and  has 
doubtless  been  used  for  the  benefit  of  the  State,  and  that  thus  the  pur- 
pose of  the  Legislature  in  authorizing  the  sale  of  these  lands  has  been 
met,  certainly  raises  a  strong  equity  in  behalf  of  the  plaintiff,  for  the 
consideration  of  those  who  may  act  for  the  State  in  granting  relief. 
But  the  acts  of  the  Treasurer  in  receiving  and  disbursing  the  money, 
being  outside  the  authority  given  by  the  statutes,  were  no  more  the  acts 
of  the  State  than  were  the  acts  of  those  who  originally  entertained  the 
application  of  the  minor.  The  Treasurer  had  no  more  power  to  ratify 
the  sale  than  the  Commissioner  had  to  make  it.  The  Floyd  Accept- 
ances, 7  Wall.,  666;  Delafield  v.  State  of  Illinois,  2  Hill,  175. 

The  existence  of  the  equity  referred  to  can  riot  justify  this  court  in 
requiring  the  respondent  to  issue  a  patent  to  satisfy  it  when  the  State 
has  not  agreed  to  issue  it,  and  there  is  therefore  no  duty  resting  on  its 
officer  to  do  so. 

Writ  of  mandamus  refused. 


W.  W.  Collier,  County  Treasurer,  v.  Wesley  Peacock. 

No.  846.    Decided  January  22,  1900. 

1.  County  Treasurer— PaTment  of  Warrant — ^Discretion— Oommissioners 

Courts-School  Fund. 

Article  930,  Bevised  Statutes,  has  no  application  to  public  school  funds,  the  dis- 
cretion conferred  on  the  treasurer  as  to  payment  of  vouchers  extending  only  to 
such  matters  as  come  under  the  control  of  the  commissioners  court  and  may  be  re- 
ferred to  them  for  decision.    (P.  258.) 

2.  School  Trustees— Creating  Debt — Deficiency. 

The  proviso  of  article  3969,  Revised  Statutes,  prohibits  trustees  of  a  school  dis- 
trict from  creating  a  debt  in  excess  of  the  appropriation  for  the  current  year;  a 
teacher's  warrant  regularly  earned  and  approved  but  unpaid  because  of  such  defi- 
ciency, can  not  constitute  a  claim  against  an  expected  surplus  of  the  fund  for  a  sub- 
sequent year.     (P.  259.) 

Question  certified  from  the  Court  of  Civil  Appeals  for  the  Fourth 
District,  in  an  appeal  from  Uvalde  County. 

Garner  £  Love,  for  appellant. — The  county  treasurer  is  not  permitted 
by  law  to  pay  money  out  of  funds  to  the  credit  of  a  school  district  for 
one  year,  on  debts  for  teaching  services  for  any  prior  year.  Rev.  Stats., 
arts.*  930,  3959. 
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Before  plaintiff  is  entitled  to  recover,  he  must  allege  and  prove  that 
the  defendant,  as  county  treasurer  of  Uvalde  County,  has  in  his  hands 
funds  apportioned  to  said  school  district  for  the  scholastic  year  of 
1893-4.     Eev.  Stats.,  art.  3959 ;  Bank  v.  March,  51  S.  W.  Rep.,  266. 

Appellee  relies  upon  the  decision  of  the  Court  of  Civil  Appeals  in 
the  case  of  Culberson  v.  Gilmer  National  Bank,  20  Texas  Civil  Appeals, 
565.  Upon  examination  of  that  decision,  however,  the  court  will  find 
that  article  3959  is  not  construed,  and  not  even  referred  to.  Either 
this  article  was  not  called  to  the  attention  of  the  court,  or  they  did  not 
consider  its  construction  necessary  to  the  disposal  of  the  case.  They 
dispose  of  the  case  simply  by  construing  the  constitutional  provisions 
relating  to  public  schools.  At  the  same  time  the  court  says  that  these 
constitutional  provisions  "might  very  properly  be  regarded  as  sug- 
gestive to  the  legislative  mind  of  a  plan,  to  be  formulated  into  legislative 
enactment,  whereby  the  revenue  derived  from  the  specified  sources  each 
year  should  be  applied  exclusively  to  the  expenses  incurred  that  year 
in  maintaining  the  schools."  The  Legislature  has  acted  upon  that 
suggestion,  and  by  statute  prohibited  trustees  from  creating  a  deficiency 
debt  against  their  district.  Will  our  courts  decide  that,  because  the 
trustees  violate  the  law  and  transcend  their  legal  authority,  contracts 
thus  made  in  direct  conflict  with  the  statute  law  of  our  State  must  be 
upheld  and  enforced?  The  language  used  by  the  court,  above  quoted, 
indicates  conclusively  that  article  3959  was  not  called  to  their  attention, 
and  consequently  was  not  considered  in  their  decision  of  the  case.  This 
article  is  mandatory  and  absolutely  prohibits  the  creation  of  a  deficiency 
against  the  available  fund.  A  contract  made  in  violation  of  law  is 
void  and  will  not  be  enforced.     2  Pars,  on  Con.,  674. 

0.  Ellis  and  Clark,  Ball  if  Fuller,  for  appellee. — A  school  voucher 
regularly  issued  and  approved,  for  service  of  a  teacher,  should  be  paid 
out  of  any  funds  unappropriated  in  the  hands  of  the  county  treasurer, 
and  its  payment  is  not  confined  to  those  funds  apportioned  to  the  par- 
ticular school  district  for  the  year  in  which  the  services  were  rendered. 
The  county  treasurer  may  be  compelled,  by  mandamus^  to  pay  a  school 
voucher  regularly  issued  and  approved,  for  the  payment  of  a  teacher's 
salary,  contracted  and  earned  during  a  past  scholastic  year,  out  of  the 
funds  apportioned  to  a  subsequent  year  then  in  his  hands.  Const., 
art.  7,  sees.  3,  5;  Eev.  Stats.,  art.  3938;  Culberson  v.  Gilmer  Bank, 
50  S.  W.  Eep.,  195. 

In  the  case  above  cited,  the  Court  of  Civil  Appeals  at  Dallas  decides 
the  precise  question  in  this  case.  It  is  a  clear  and  cogent  exposition 
of  the  appellee's  right  in  this  case  to  the  remedy  sought  to  be  enforced. 
Counsel  for  appellant  are  in  error  when  they  assert  that  the  decision 
does  not  construe  or  refer  to  article  3959  of  the  Revised  Statutes.  This 
statute,  among  other  things,  provides  "that  trustees  of  a  district,  in 
making  contracts  with  teachers,  shall  not  create  a  deficiency  debt  against 
the  district."     The  opinion  really  shows  that  this  very  provision    was 
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considered  by  the  court.  In  fact,  plain  reference  to  it  is  made  when 
the  court  uses  the  following  language :  "It  is  evidently  contemplated 
that  the  school  trustees  should  contract  with  reference  to  the  amount 
of  money  apportioned  to  their  districts,  and  that  county  superintendents 
will  approve  the  contracts  subject  to  the  limits  of  such  apportionment, 
but  all  the  money  is  not  on  hand  usually  when  such  apportionments  are 
made  and  it  may  fall  short,  as  it  often  does/'  Other  portions  of  said 
opinion  show  a  careful  consideration  of  the  entire  subject.  This 
opinion  shows  that  a  mere  shortage  in  the  school  fund  is  not  the  creation 
of  a  deficiency,  within  the  meaning  of  the  statute.  This  statute  evi- 
dently means  that  the  trustees  shall  not  enter  into  a  contract,  knowing 
that  the  funds  will  not  be  on  hand  to  pay  teachers.  However,  when 
they  enter  into  a  contract,  based  in  good  faith  upon  the  amount  to  be 
received  and  available  to  the  school  district  by  state  apportionment  and 
district  taxation,  if,  from  causes  not  anticipated,  the  funds  actually 
received  fall  short  of  the  original  calculation,  the  contract  is  not  thereby 
rendered  void.  A  teacher,  under  such  condition  of  affairs,  is  not  to 
be  deprived  of  his  compensation,  and  the  statute  does  not  reach,  and 
was  not  intended  to  reach,  such  class  of  cases,  and  did  not  have  for 
its  object  such  purpose.  To  create  a  deficiency  debt  against  the  dis- 
trict, within  the  meaning  of  this  statute,  the  trustees  in  making  the 
contract  must  create  the  deficiency,  and  it  must  be  a  deficiency  exist- 
ing at  the  time  of  making  the  contract,  and  an  unexpected  shortage  is 
not  a  deficiency. 

BROWX,  Associate  Justice. — In  this  case,  the  Court  of  Civil  Ap- 
peals has  certified  certain  questions  to  this  court  based  upon  the  plead- 
ings and  facts,  of  which  we  make  the  following  substantial  statement: 

Wesley  Peacock  sued  W.  W.  Collier,  county  treasurer,  in  the  District 
Court  of  Uvalde  County,  alleging  in  substance  that,  on  the  4th  day 
of  September,  1893,  he  held  a  first-grade  certificate  as  a  teacher  in  the 
free  schools  of  Texas,  and  on  that  day  entered  into  a  written  contract 
with  D.  R.  Wingate,  Jr.,  and  V.  M.  West,  trustees  of  school  district 
Xo.  1  of  Uvalde  County,  Texas,  by  which  he  agreed  to  teach  free  school 
No.  1  in  the  said  district  for  nine  months,  beginning  on  that  date,  for 
which  he  was  to  receive  a  salary  of  $125  per  month,  and  that  the  con- 
tract was  duly  approved  on  the  same  day  by  the  county  judge,  ex  officio 
superintendent  of  public  free  schools  of  the  said  county.  That  plain- 
tiff taught  the  school  for  eight  months  ending  on  May  25,  1894,  and 
was  paid  his  salary  for  each  month  except  for  the  last,  for  which  he 
received  a  voucher,  duly  and  regularly  issued  by  the  trustees  of  the 
district  on  the  25th  day  of  May,  1894,  and  on  the  same  day  approved 
by  the  county  judge,  ex  officio  superintendent,  etc.,  by  making  the  fol- 
lowing indorsement  thereon :  "Approved  for  $125,  to  be  paid  out  of 
any  funds  in  the  county  treasury  belonging  to  school  district  No.  1, 
Uvalde  County,  Texas,  for  the  school  current  year  1893-94."  That  the 
Vol.  LXXXXIII.  Supreme— 17 


Digitized  by 


Google 


258  93  Texas  Reports.  [January, 

said  voucher  was,  on  the  19th  day  of  May,  1899,  approved  by  the  county 
judge,  ex  oflBcio  superintendent,  etc.,  of  the  said  county,  by  the  follow- 
ing indorsement:  "Approved  and  the  county  treasurer  of  Uvalde 
County  is  hereby  ordered  to  pay  this  voucher  out  of  any  funds  in  his 
hands  apportioned  to  school  district  No.  1,  Uvalde  County." 

Plaintiffs  petition  further  alleged  "that  W.  W.  Collier,  as  county 
treasurer,  has  funds  in  his  hands  apportioned  to  said  school  district 
and  unappropriated  for  any  other  purpose,  amply  suflBcient  to  pay  said 
voucher,  but  that  said  county  treasurer  has  failed  and  refused  to  pay 
the  same  or  any  part  thereof,  and  still  doth; — ^wherefore,  premises 
considered,  plaintifE  prays  for  the  writ  of  mandamus  against  said  de- 
iendant  to  compel  him  as  county  treasurer  to  perform  his  official  duty 
and  pay  to  plaintiff  the  amount  of  his  said  voucher  aforesaid — and  for 
judgment  for  costs  and  general  relief,  and  as  in  duty  bound." 

The  defendant  filed  a  general  demurrer  and  special  exceptions,  which 
were  overruled  by  the  court. 

It  appears  from  the  evidence  that  the  trustees  of  school  district  No. 
1,  Uvalde  County,  had  entered  into  a  contract  with  appellee  to  pay  him 
$125  more  than  the  school  funds  for  the  years  1893  and  1894  proved 
to  be ;  and  he  now  seeks  to  subject  to  his  claim  the  surplus  of  the  school 
funds  of  said  district  for  the  years  1898  and  1899. 

"Questions. — 1.  Does  article  930,  Revised  Statutes  of  Texas,  apply 
to  public  school  funds,  as  well  as  other  county  funds?  This  question 
is  asked  in  view  of  the  decision  of  this  court  in  Walker  v.  Barnard,  8 
Texas  Civil  Appeals,  14,  in  which  a  writ  of  error  was  refused  by  the 
Supreme  Court. 

"2.  If  such  article  does  not  apply  to  the  school  fund,  is  the  contract 
made  by  the  board  of  trustees  to  pay  a  salary  in  excess  of  the  funds  be- 
longing to  their  district  for  the  particular  year  legal  and  valid? 

"This  question  is  asked  in  view  of  article  3959,  Bevised  Statutes, 
and  the  opinions  of  courts  of  civil  appeals  in  the  cases  of  Culberson 
V.  Gilmer  National  Bank,  20  Texas  Civil  Appeals,  565,  and  Bank  of 
Nocona  v.  March,  51  Southwestern  Reporter,  266,  which  seem  to  be  in 
conflict." 

Article  930  of  the  Revised  Statutes  reads  as  follows:  "The  county 
treasurer  shall  not  pay  any  money  out  of  the  county  treasury  except 
in  pursuance  of  a  certificate  or  warrant  from  some  officer  authorized 
by  law  to  issue  the  same ;  and  if  such  treasurer  shall  have  any  doubt 
of  the  legality  or  propriety  of  any  order,  decree,  certificate,  or  warrant 
presented  to  him  for  payment,  he  shall  not  pay  the  same,  but  shall 
make  report  thereof  to  the  commissioners  court  for  their  consideration 
and  direction."  The  provisions  of  this  article  apply  to  such  matters 
as  come  under  the  jurisdiction  and  control  of  the  commissioners  court. 
The  voucher  sued  upon  could  not  have  been  issued  by  the  commissioners 
court  nor  had  that  court  any  power  over  it.  We  therefore  answer  that 
the  article  referred  to  has  no  application  to  it. 

We  answer  the  second  question,  that  the  claim  sued  upon  does  not 
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constitute  a  valid  demand  against  the  fund  in  the  hands  of  the  county 
treasurer  apportioned  for  the  support  of  the  public  free  schools  for  the 
scholastic  year  1893-94. 

The  powers  and  duties  of  school  trustees,  in  the  employment  of 
teachers  for  the  public  free  schools,  are  regulated  by  the  following  ar- 
ticle of  the  Revised  Statutes :  '^Art.  3959.  School  trustees  shall  deter- 
mine how  many  schools  shall  be  maintained  in  their  respective  school 
districts,  and  at  what  points  they  shall  be  located;  they  shall  determine 
when  the  schools  shall  be  opened  and  when  closed;  they  shall  contract 
with  teachers  and  manage  and  supervise  the  schools  subject  to  the  rules 
and  regulations  of  the  county  and  state  superintendents.  They  shall 
approve  all  teachers'  vouchers  and  all  other  claims  against  the  school 
fund  of  their  district;  provided,  that  trustees  of  districts  in  making 
contracts  with  teachers  shall  not  create  a  deficiency  debt  against  the 
district.'' 

This  article  required  the  trustees  for  the  school  district  to  determine 
the  number  of  free  schools  to  be  taught  in  that  district,  the  points  at 
which  they  were  to  be  located,  and  to  prescribe  the  terms  of  such 
schools ;  also  to  make  contracts  with  teachers  for  the  schools  that  might 
be  authorized,  but  the  trustees  were  not  authorized  to  contract  any 
debt  which  would  cause  a  deficiency  in  the  school  fund  of  the  district ; 
in  other  words,  they  could  not  contract  debts  in  the  employment  of 
teachers  to  an  amount  greater  than  the  school  fund  apportioned  to  that 
district  for  that  scholastic  year.  This  limitation  upon  the  power  of 
the  trustees  in  making  the  contract  with  the  teachers  necessarily  limits 
the  payment  of  the  debts  that  might  be  contracted  to  the  amount  of  the 
fund  which  belonged  to  the  district  for  that  year,  and  any  debt  con- 
tracted greater  than  that  would  be  a  violation  of  the  law  and  constitute 
no  claim  against  the  district.  The  sum  appropriated  being  known, 
and  the  number  of  schools  determined,  the  length  of  the  term  to  be 
taught  would  fix  with  certainty  the  price  to  be  paid  to  the  teacher,  and 
no  one  need  be  misled  about  it.  The  trustees  were  authorized  to  ex- 
pend the  sum  set  apart  to  the  district,  but  not  empowered  to  contract 
a  debt  against  the  funds  of  future  years. 


Chakles  S.  Vidor  et  al.  v.  a.  B.  Rawlixs  et  al. 

No.  859.    Decided  January  22,  1900. 

Judgment  Lien — Becord  of  Abstract — ^Day  and  Hour. 

The  failure  of  the  clerk  to  enter  upon  the  record  the  day  and  hour  of  recording  the 
abstract  of  a  judgment  (Reyised  Statutes,  article  3287)  does  not  affect  its  lien,  which 
attaches  by  the  terms  of  the  law  (Revised  Statutes,  article  3289)  from  the  time  the 
abstract  is  recorded  and  indexed, — the  act  of  recording  being  complete  when  the  ab- 
stract was  transcribed  on  the  record.    Rev.  Stats.,  art.  3283.    (Pp.  261,  262.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fifth  District,  in  an  ap- 
peal from  Dallas  County. 
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The  suit  was  trespass  to  try  title,  brought  by  Vidor  and  wife.  Plain- 
tiffs had  judgment  in  the  District  Court,  and  defendants  appealed.  The 
judgment  was  reversed  and  rendered  by  the  Court  of  Civil  Appeals,  and 
plaintiffs,  there  defendants  in  error,  procured  a  writ  of  error  from  the 
Supreme  Court. 

Henry  <£-  Henry  and  //.  S.  Crawford,  for  plaintiffs  in  error. — The  fail- 
ure of  the  clerk  to  enter  upon  the  judgment  lien  record  the  day  and  hour 
of  the  record  of  the  abstract  of  judgment  does  not  affect  the  validity  of 
the  lien,  where  the  abstract  of  judgment  was  in  fact  duly  recorded  be- 
fore the  adverse  party  acquired  any  right,  title,  or  interest  in  or  to  the 
land.  Sears  v.  Burnham,  17  X.  Y.,  445;  Wilson  v.  Swasey,  20  S.  W. 
Rep.,  48;  Franke  v.  Brewing  Co.,  42  S.  W.  Rep.,  861;  Bumkt  v.  Cock- 
shatt,  21  S.  W.  Rep.,  950;  Oppenheimer  v.  Robinson,  27  S.  W.  Rep., 
95;  Willis  v.  Downs,  46  S.  W.  Rep.,  920;  Glasscock  v.  Price,  47  S.  W. 
Rep.,  965. 

McCormick  £'  S pence,  for  defendants  in  error. — The  lien  of  a  judgment 
is  fixed  only  by  the  proper  recording  and  indexing  of  an  abstract  of  the 
judgment  in  the  oflRce  of  the  county  clerk  of  the  county  where  the  land 
sought  to  be  affected  thereby  is  situated,  and  neither  the  existence  nor 
the  commencement  of  such  lien  can  be  shown  except  by  the  record  itself, 
viz.,  by  the  record  of  the  abstract  of  judgment  made  by  the  clerk  of 
the  county  court  of  the  county  in  which  the  land  is  located.  The  time 
of  tlie  commencement  of  a  judgment  lien  must  appear  by  the  record  of 
the  abstract  of  judgment  in  the  office  of  the  county  clerk  of  the  county 
in  which  the  land  on  which  the  lien  is  claimed  is  located.  The  lien 
is  purely  statutory,  and  neither  its  existence  nor  commencement  can  be 
proved  by  parol.  The  certificate  of  the  clerk,  made  upon  the  original 
abstract  of  judgment,  is  incompetent  and  wholly  inadmissible  as  evidence 
to  establish  either  the  commencement  or  the  existence  of  the  lien.  Rev. 
Stats.,  arts.  3287-3289;  Miller  v.  Koertge,  70  Texas,  16*2;  Xye  v.  Moody, 
70  Texas,  434;  Eby  v.  Foster,  61  Cal.,  282;  In  re  Boyd,  4  Sawyer,  262: 
Belbaze  v.  Ratto,  69  Texas,  636;  1  Greenl.  on  Ev.,  sec.  86. 

BROWN,  Associate  Jistick. — On  the  22d  of  November,  1886,  in 
the  District  Court  of  Galveston  County,  Kate  Lee  Wallis  (now  Kate 
Wallis  Vidor),  by  her  guardian,  recovered  a  judgment  against  Solomon 
T.  Blessing  and  others  for  $3021.98,  with  costs  of  suit.  On  the  20th 
day  of  December,  1886,  an  abstract  of  that  judgment,  duly  certified, 
\yas  proj)erly  presented  to  the  county  clerk  of  Dallas  County  for  record 
and  was  by  him  duly  recorded  and  the  index  properly  made;  but  he 
failed  to  note  upon  the  record  **the  day  and  hour  of  the  day^'  when  it 
was  recorded.  Kate  Lee  Wallis,  at  a  subsequent  date  not  given,  inter- 
married with  Charles  S.  Vidor,  the  plaintiff. 

Executions  were  rcgularh  issued  upon  the  judgment,  and  in  De- 
cember,  1SJ).5,  the  land   in  controversy  was  sold  under  an  execution 
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issued  from  the  District  Court  of  Galveston  County  upon  that  judg- 
ment, and  was  bought  by  Charles  S.  Vidor,  the  plaintiJff  in  the  judg- 
ment, for  the  sum  of  $50.  Samuel  T.  Blessing  purchased  the  land  on 
the  20th  of  September,  1894,  from  Solomon  T.  Blessing,  and  the  deed 
was  recorded  September  22,  1894.  Charles  S.  Vidor  and  his  wife  sued 
A.  B.  Bawlins  for  the  land,  he  being  in  possession.  Rawlins  answered 
that  he  was  tenant  of  the  administrator  of  Samuel  T.  Blessing,  deceased. 
The  administrator  and  the  heirs  of  Samuel  T.  Blessing  made  them- 
selves parties  defendant  to  the  suit. 

Upon  the  trial  it  was  agreed  that  Solomon  T.  Blessing  was  the  com- 
mon source  of  title.  Plaintiflf  offered  in  evidence  the  abstract  of  the 
judgment  and  a  certified  copy  of  the  record  of  it,  to  which  the  de- 
fendants objected  because  the  county  clerk  did  not  note  upon  the 
record  the  day  and  hour  of  the  day  on  which  the  abstract  was  recorded. 
The  objection  was  overruled  and  judgment  was  given  for  the  plaintiffs. 
The  Court  of  Civil  Appeals  reversed  the  judgment  of  the  District  Court 
and  rendered  judgment  for  the  defendants  for  the  land.  Plaintiffs  in 
error  assign  the  action  of  the  Court  of  Civil  Appeals  in  holding  that 
the  record  of  the  judgment  created  no  lien  upon  the  land,  which  pre- 
sents the  only  question  necessary  to  be  discussed. 

The  following  three  articles  of  the  Revised  Statutes  prescribe  the 
duties  of  the  county  clerk  in  reference  to  abstracts  of  judgments  and 
also  the  conditions  upon  which  the  lien  of  the  judgment  arises: 

"Art.  3287.  When  any  such  abstract,  as  is  provided  for  in  the  three 
preceding  articles,  is  presented  to  the  clerk  of  the  county  court  for 
record,  he  shall  file  and  immediately  record  the  same  in  the  judgment 
record,  noting  in  such  record  the  day  and  hour  of  such  record,  and 
shall  also  at  the  same  time  enter  it  upon  the  index. 

"Art.  3288.  The  index  to  such  judgment  record  shall  be  alphabeti- 
cal, and  shall  show  the  name  of  each  plaintiff  and  of  each  defendant 
in  the  judgment,  and  the  number  of  the  page  of  the  book  upon  which 
the  abstract  is  recorded. 

"Art.  3289.  When  any  judgment  has  been  recorded  and  indexed, 
as  provided  in  the  preceding  articles,  it  shall,  from  the  date  of  such 
record  and  index,  operate  as  a  lien  upon  all  of  the  real  estate  of  the 
defendant  situated  in  the  county  where  such  record  and  index  are 
made,  and  upon  all  real  estate  which  the  defendant  may  thereafter 
acquire  situated  in  said  county.^' 

Article  3287  requires  of  the  clerk  to  perform  four  distinct  acts: 
(1)  When  the  abstract  is  presented,  he  must  file  it;  (2)  immediately  re- 
cord it  in  the  judgment  record;  (3)  note  on  the  record  the  day  and 
hour  of  such  record;  (4)  and,  at  the  same  time,  enter  it  upon  the  index. 
Article  3288  directs  the  manner  in  which  the  index  shall  be  made. 

The  conditions  fixed  by  the  last  article  are,  "when  any  judgment  has 
been  recorded  and  indexed,*'  it  shall  operate  as  a  lien  upon  the  real 
estate  of  the  defendant  from  the  date  of  such  record.  To  "rerord" 
an  abstract  in  the  "judgment  record"  means  to  transcribe  it  upon  the 
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book  required  to  be  kept  for  that  purpose  (article  3283),  and,  when  the 
abstract  was  transcribed  the  act  of  recording  was  complete.  When  the 
index  was  made  according  to  article  3282,  the  abstract  was  both  "re- 
corded and  indexed,  as  provided  in  the  preceding  articles,"  and  the  con- 
ditions prescribed  by  the  statute  were  fully  complied  with,  and,  in  strict 
conformity  with  the  law,  the  judgment  lien  became  operative  from  that 
date.  The  statute  does  not  prescribe,  as  one  of  the  conditions,  that 
the  clerk  of  the  county  court  shall  enter  upon  his  record  the  day  and 
hour  when  he  recorded  the  abstract.  The  failure  of  the  officer  to 
perform  that  duty  can  not  be  held  to  defeat  a  lien  which  otherwise 
becomes  operative.     Sears  v.  Burnham,  17  N.  Y.,  445. 

The  object  of  placing  the  abstract  upon  the  record  was  to  give  notice 
to  all  persons  of  the  existence  of  the  judgment,  and  to  which  the  index 
is  an  important  aid.  The  entry  required  to  be  made  by  the  clerk 
upon  the  record  of  the  day  and  hour  that  he  recorded  the  abstract 
serves  to  determine  the  priority  between  different  judgments  filed  and 
recorded  against  the  same  defendants,  but  does  not  contribute  to  giv- 
ing notice  of  the  lien  to  those  seeking  information. 

This  is  a  statutory  lien  and  can  exist  only  upon  the  compliance  with 
all  the  conditions  prescribed  by  the  law ;  but  when  those  conditions  are 
complied  with,  the  lien  becomes  effective  and  can  not  be  defeated  by 
the  failure  of  an  officer  to  perform  a  duty  which  does  not  affect  the 
substance  of  the  statutory  requirement. 

The  case  of  Gullett  Gin  Company  v.  Oliver,  78  Texas,  182,  referred  to 
by  the  Court  of  Civil  Appeals  in  its  opinion,  does  not  sustain  the  judg- 
ment of  that  court,  and  we  think  nowhere  intimates  that  such  a  require- 
ment as  that  expressed  in  article  3287  would  be  considered  a  condition 
precedent  to  the  lien  of  a  recorded  judgment,  unless  so  expressed  in 
the  statute.  It  is  a  mere  suggestion  to  the  Legislature  to  remedy  a  de- 
fect in  the  law,  which,  at  that  time,  did  not  afford  adequate  means  for 
determining  questions  of  priority  between  conflicting  liens. 

The  Court  of  Civil  Appeals  erred  in  reversing  the  judgment  of  the 
District  Court  and  rendering  judgment  for  the  appellants.  It  is  there- 
fore ordered  that  the  judgment  of  the  Court  of  Civil  Appeals  be  re- 
versed and  the  judgment  of  the  District  Court  be  affirmed. 

Reversed  and  judgment  of  District  Court  affirmed. 


Galveston,   Harrtsbfrg   &   Sax   Antonio   Railway   Company   v. 

Solomon   Jackson. 

No.  857.    Decided  January  25,  1900. 

1.    Charge— Evidence  to  Support. 

It  is  proper  to  submit  to  the  jury  an  hypothesis  supported  by  evidence  and  an* 
thorizing  a  recovery  by  plaintiff,  though  it  requires  the  testimony  of  a  witness  to 
be  in  part  accepted  and  in  part  rejected.    (P.  285.) 
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2.  Same. 

The  theory  that  an  act  of  a  fireman  by  which  injury  to  another  was  caused  was 
due  to  alarm  from  perceiving  a  "slow-up"  signal  by  a  trackman,  was  properly  sub- 
mitted to  the  jury  to  be  passed  on,  where  there  was  evidence  that  such  was  the 
signal  given,  though  the  fireman  testified  that  his  alarm  was  caused  by  a  stop  sig" 
nal.     (Pp.  264,  265.) 

3.  Pellow  Servant-^Negligenoe  Concurring. 

Negligence  of  plaintiff's  fellow  servant  concurring  with  that  of  plaintiff's  master 
to  cause  the  injury  will  not  defeat  a  recovery  against  the  master.  (Pp.  265,  266.) 

4.  Impeachment  of  Witness— Hearsay— Predicate. 

Evidence  of  statements  made  by  a  witness  may  be  admissible  to  impeach  him, 
though  otherwise  but  hearsay,  and  the  objection  that  no  predicate  was  laid  for  their 
introduction  must  be  made  at  the  time  in  order  to  be  available.    (P.  266.) 

5.  Error — ^l^ew  Trial  Should  Remedy. 

Error  will  not  be  ground  for  reversal  unless  the  injustice  to  the  complaining  party 
will  be  corrected  on  a  new  trial.    (P.  266.) 

6.  Same. 

A  judgment  will  not  be  reversed  for  failure  to  comply  with  the  law  requiring  the 
submission  of  special  issues  when  requested,  where  such  law  has  been  so  changed 
since  the  trial  as  to  place  the  submission  of  special  issues  within  the  discretion 
of  the  trial  judge.    (Pp.  266,  267.) 

Ebbob  to  the  Court  of  Civil  Appeals  for  the  Fourth  District,  in  an 
appeal  from  Bexar  County. 

Suit  was  by  Jackson  against  the  railway  company,  and  the  latter  ob- 
tained a  writ  of  error  upon  a  judgment  by  the  Court  of  Civil  Appeals 
affinning  a  recovery  by  plaintiff  in  the  trial  court.  Certified  questions 
in  this  case  were  answered  by  the  Supreme  Court  as  reported  in  92 
Texas,  639. 

Upson  £  Newton,  for  plaintiff  in  error. — The  charge  of  the  court 
should  submit  only  such  issues  to  the  jury  as  are  made  by  the  pleadings 
and  evidence.  Telegraph  Co.  v.  Kendzora,  77  Texas,  257;  Railway  v. 
Wisenor,  66  Texas,  675;  Willis  v.  Whitsett,  67  Texas,  676;  Railway 
V.  Harriett,  80  Texas,  73 ;  Railway  v.  Ford,  46  S.  W.  Rep.,  77. 

The  appellee  and  the  flagman  R.  E.  Tully  were  fellow  servants,  and 
the  testimony  showing  that  the  negligence  of  Tully  was  the  proximate 
cause  of  plaintiff's  injury,  the  issue  should  have  been  submitted  to  the 
jury.    Rev.  Stats.,  art.  456. 

If  requested  by  a  party  to  the  suit,  it  is  the  duty  of  the  court  to  sub- 
mit special  issues  to  the  jury.  Rev.  Stats.  1895,  arts.  1333,  1319;  Loan 
Agency  v.  Fleming,  46  S.  W.  Rep.,  63. 

The  court  erred  in  permitting  the  witness  Solomon  Jackson  to  tes- 
tify, over  objection  of  defendant,  that  on  the  way  from  the  depot  to 
the  hospital,  after  arriving  in  San  Antonio,  the  fireman,  Thornton 
McCormick,  told  him  that  when  he  saw  the  signal  of  the  section  fore- 
man Daily  he  thought  the' track  was  up  and  left  the  engine,  for  this, 
that  said  testimony  was  immaterial,  irrelevant,  and  was  not  admis- 
sible in  support  of  any  issue  in  said  cause  and  was  hearsay. 
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T.  M.  WatUngton  and  J.  A.  Buckler,  for  appellee. 

GAINES,  Chief  Justice. — This  action  was  brought  by  the  defend- 
ant in  error  against  the  plaintiff  in  error  to  recover  damages  for  per- 
sonal injuries.  He  recovered  a  judgment  in  the  trial  court,  which  was 
aflRrmed  in  the  Court  of  Civil  Appeals. 

The  plaintiff  was  employed  as  a  track  repairer  upon  defendant's 
road  and  was  engaged,  at  the  time  of  the  accident,  with  about  twenty 
other  hands,  in  repairing  or  raising  the  track.  They  were  working 
under  one  Daily  as  foreman.  A  freight  train  was  to  pass  the  point 
at  which  they  were  at  work  on  the  morning  of  the  accident.  About 
fifteen  minutes  before  the  train  was  due.  Daily  sent  one  Tully  out  to 
signal  the  train  to  slow  down.  The  train  ran  by  the  point  where  the 
plaintiff  was  at  work  at  a  rapid  rate  of  speed,  and,  just  as  it  passed  the 
plaintiff  the  fireman,  fearing  a  derailment,  leaped  from  the  engine, 
and  striking  the  plaintiff,  broke  his  leg.  On  one  count  in  his  petition, 
the  plaintiff  predicates  his  recovery  upon  the  negligence  of  the  fireman 
in  jumping  from  the  engine;  in  another,  upon  the  negligence  of  the 
engineer  in  failing  to  see  and  to  follow  the  signal  to  slow  up  or  stop  the 
car;  and  in  still  another*  upon  the  defective  equipment  of  the  train 
Mrith  respect  to  brakes,  by  reason  whereof,  as  alleged,  it  could  not  be 
stopped  or  "slowed  up"  in  obedience  to  the  signals  which  were  given. 
In  connection  with  the  latter  counts  it  is  also  alleged  in  substance  that 
by  reason  of  the  signals  given  and  the  failure  to  check  the  speed  of 
the  train,  the  fireman  became  alarmed  for  his  safety  and  made  the  leap. 

There  was  evidence  to  show  that  the  flagman  who  was  sent  out  gave 
a  signal, — whether  a  stop  signal  or  a  slow-up  signal  is  not  clear; — that 
as  the  train  approached  the  place  of  the  accident,  the  foreman  and 
another  gave  a  slow-up  signal;  that  the  train  rushed  by  with  but  slight 
diminution  of  speed,  if  any,  and  that  the  fireman,  through  fright, 
jumped  from  the  engine  and  injured  the  plaintiff  as  alleged. 

The  court  charged  the  jury,  among  other  things,  as  follows :  "If  you 
find  from  the  evidence  in  this  case  that  at  the  time  the  plaintiff,  Solo- 
mon Jackson,  was  injured  in  the  employ  of  defendant,  a  flagman  or 
a  section  foreman  signaled  the  train  to  stop  or  to  slow  up  before  it 
reached  the  place  where  the  plaintiff  was  standing,  and  the  signal  was 
given  in  time  for  the  said  train  to  have  stopped  or  slowed  up  before  it 
reached  said  place,  and  that  the  engineer  in  charge  of  said  train  saw 
said  signal,  whichever  was  given,  if  either,  and  failed  to  obey  it  by  stop- 
ping said  train  or  slowing  it  up  or  negligently  failed  to  see  the  said 
signal  and  on  that  account  failed  to  stop  said  train  or  to  slow  it  up,  or, 
having  seen  the  signal  and  attempted  to  stop  said  train  or  slow  it  up  but 
was  unable  to  do  so  before  it  reached  the  place  where  the  plaintiff 
was  standing  on  account  of  there  not  being  a  sufficient  number  of 
brakes  on  the  train,  should  you  find  that  there  were  not  a  sufficient 
number  on  it  to  enable  the  persons  in  charge  of  the  train  to  stop  it 
or  slow  it  up  with  ordinary  promptness,  and  that  such  failure  to  stop 
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said  train  or  slow  it  up  was  negligence,  and  that  the  same  was  the 
approximate  cause  of  the  plaintiff^s  injury,  and  you  further  find  that 
the  fireman  on  the  said  engine,  Thornton  McCormick,  saw  said  signal, 
whichever  was  given,  if  either,  and  saw  that  said  train  was  not  going 
to  stop  or  slow  up,  and  that  he  had,  under  all  the  circumstances,  rea- 
sonable grounds  for  believing  and  did  actually  believe  that  he  was  in 
imminent  danger  of  losing  his  life  or  receiving  great  bodily  injury  if  he 
remained  upon  said  engine,  and  so  believing  he  jumped  from  said  en- 
gine and  in  so  doing  fell,  or  was  thrown  against  the  plaintiff,  and  that 
plaintiff  was  thereby  injured,  and  you  further  find  that  plaintiff  was 
not  himself  guilty  of  any  negligence  which  caused  or  contributed  to 
said  injury,  you  will  find  for  the  plaintiff." 

The  charge  is  complained  of  in  the  first  assignment  because  it  author- 
ized the  jury  to  find  that  a  slow-up  signal  was  given,  and,  in  the  second, 
because  it  submitted  to  them  as  an  issue  in  the  case  the  questions 
whether  the  fireman  saw  the  slow-up  signal  and  was  alarmed  thereby 
and  caused  to  jump  from  the  engine.  It  is  claimed  that  there  was  no 
evidence  to  authorize  the  submission  of  these  issues.  The  fireman 
testified  that  the  flagman  gave  a  stop  signal  and  that  that  led  him  to 
believe  that  the  track  had  been  taken  up  and  caused  him  to  leave  the 
engine.  But,  upon  the  question  as  to  the  signal  which  was  given,  there 
is  a  direct  conflict  in  the  testimony.  Daily,  the  foreman,  who  was 
defendant's  own  witness,  testified:  "The  fiagman  signaled  the  train 
to  slow  up."  This  suffices  to  show  that  there  is  nothing  in  the  first 
assignment.  As  to  the  second,  according  to  the  testimony,  it  may  have 
been  that  it  was  a  slow-up  signal  that  was  given.  If  so,  it  must  have 
been  such  a  signal  which  alarmed  the  fireman  and  caused  him  to  leap 
from  the  train,  notwithstanding  his  evidence  to  the  contrary. 

But  it  is  also  assigned  that  the  court  erred  in  refusing  a  special 
charge  requested  in  behalf  of  the  defendant  to  the  effect,  first,  that 
the  plaintiff  and  the  flagman  were  fellow  servants,  and  second,  that  if 
the  fireman  jumped  from  the  train  by  reason  of  an  apprehension  that 
his  life  was  in  danger  and  that  such  apprehension  was  caused  by  the 
flagman's  giving  a  stop  signal  instead  of  a  slow-up  signal,  as  instructed, 
the  jury  should  find  for  the  defendant.  We  incline  to  think  that  the 
plaintiff  and  Tully,  the  fiagman,  were  fellow  servants,  though  the  tes- 
timony of  the  plaintiff  to  the  effect  that  he  did  nothing  when  he  was 
not  acting  as  boss  makes  it  doubtful  whether  or  not  it  can  be  said 
that  the  uncontradicted  evidence  shows  that  they  were  such.  How- 
ever that  may  be,  the  plaintiff  in  his  petition  did  not  seek  a  recovery 
on  the  ground  that  the  flagman  had  negligently  given  the  wrong  signal, 
nor  did  the  court  in  the  charge  submit  such  negligence  as  a  predicate 
for  a  verdict  in  the  plaintiff's  favor.  But  plaintiff  did  claim  that  the 
accident  was  caused  by  reason  of  the  negligence  of  the  engineer  in  fail- 
ing to  obey  the  signal  and  of  the  negligence  of  the  company  in  not 
properly  equipping  the  train  with  sufficient  brakes  to  properly  check 
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its  momentum  when  it  became  necessary  to  stop  it  or  to  diminish  its 
speed.  Although  the  flagman  may  have  been  negligent,  yet  the  negli- 
gence of  the  engineer  or  the  want  of  adequate  appliances  to  check  with 
promptness  the  speed  of  the  train  may  have  been  a  contributory 
cause, — a  cause  without  which  the  accident  would  not  have  occurred. 
If  so,  the  plaintiff  was  entitled  to  recover.  Hence  it  was  not  proper 
to  charge  the  jury  to  find  for  the  defendant,  provided  the  flagman's 
negligence  caused  the  fireman  to  leave  the  engine,  without  at  the  same 
time  submitting  for  the  determination  of  the  jury,  the  question  of  the 
negligence  of  the  engineer  and  the  lack  of  proper  equipment  in  the 
way  of  brakes  as  contributing  causes.  The  court^s  charge,  we  think, 
fully  presented  the  issues  made  by  the  pleading  and  evidence,  and  is 
commendable  for  its  brevity  and  clearness. 

During  the  progress  of  the  trial  the  plaintiff  was  permitted,  over 
the  objections  of  the  defendant,  to  testify  to  certain  statements  made 
by  the  fireman,  McCormick,  after  the  accident.  The  objection  was 
that  the  evidence  was  "immaterial  and  irrelevant  to  any  issue  in  the 
case  and  hearsay."  It  was  neither  immaterial  nor  irrelevant,  but  it 
was  hearsay.  It  was  evidently  offered,  however,  as  impeaching  testi- 
mony, and  such  being  the  purpose,  that  it  was  hearsay  was  not  a  sound 
objection  to  its  introduction.  The  predicate  for  impeaching  testimony 
may  not  have  been  properly  laid,  but  that  groimd  was  not  urged. 

It  is  also  assigned  that  the  court  erred  in  refusing  to  submit  the 
case  to  the  jury  upon  special  issues  at  the  request  of  the  defendant. 
Under  the  law  in  force  at  the  time  the  case  was  tried,  the  court  had  no 
discretion.  The  law  was  imperative  that,  when  requested  by  either 
party,  the  case  should  be  submitted  upon  special  issues.  Rev.  Stats., 
art.  1333.  We  so  held  in  the  determination  of  a  certified  question  in 
this  same  case.  G.  H.  &  S.  A.  Ry.  Co.  v.  Jackson,  92  Texas,  638.  But, 
since  the  trial,  the  statute  has  been  so  amended  as  to  leave  it  in  the 
discretion  of  the  court  to  require  of  the  jury  a  general  verdict  or  a 
verdict  in  answer  to  special  issues.  Laws  1899,  p.  190.  Therefore, 
should  the  judgment  be  now  reversed  and  a  new  trial  awarded,  it  might, 
under  the  present  law,  be  submitted  to  the  jury  precisely  as  it  was  sub- 
mitted before.  If  injury  has  resulted  to  the  defendant  from  the  action 
of  the  court  in  the  particular  under  consideration,  it  is  an  injury  that 
can  not  be  repaired  by  another  trial.  When  an  appellate  court  re- 
verses the  judgment  of  the  trial  court  and  awards  a  new  trial,  the 
cause  should  be  remanded  to  be  tried  in  accordance  with  the  opinion 
of  the  appellate  court.  In  other  words,  where  it  is  found  that  the 
trial  court  has  committed  error,  it  is  in  effect  commanded  to  reverse 
its  ruling.  That  can  not  be  done  in  this  case.  It  is  clear  that  we  can 
not  properly  direct  the  trial  court  to  submit  special  issues  upon  an- 
other trial.  We  apprehend  that  should  a  trial  court  erroneously  re- 
fuse a  continuance  on  account  of  the  absence  of  a  witness  and  a  motion 
for  a  new  trial  be  presented  upon  that  ground,  it  would  be  refused. 
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although  the  court  should  be  convinced  of  its  error, — provided  it  was 
made  properly  to  appear  that,  by  reason  of  death  or  other  cause,  the 
testimony  of  the  witness  could  not  be  had  upon  another  trial. 

We  conclude  that  the  judgment  ought  not  to  be  reversed  for  the 
error  of  the  court  in  refusing  to  submit  special  issues  to  the  jury,  and, 
finding  no  other  error,  it  is  affirmed. 

Affirmed, 


Farmers  Loan  and  Trust  Company  v.  John  S.  Beckley  et  al. 

No.  853.    Decided  January  29,   1900. 

1.  Limitation— Equitable  Title— Establishing  Lost  Deed. 

There  is  no  distinction,  in  our  practice,  between  actions  ui>on  legal  and  those 
upon  equitable  demands;  a  petition  seeking  to  establish  the  existence  of  a  lost 
deed  of  trust  is  an  action  (within  the  meaning  of  article  3358,  Revised  Statutes) 
which  is  barred  within  four  years  after  the  right  to  bring  it  accrued.     (P.  272.) 

2.  Executory  Sale — Superior  Title — ^Assigrnee  of  Purchase  Honey  Note. 
The  assignee  of  a  purchase  money  note, — given  on  an  executory  sale  of  land  to 

which  the  vendor  has  retained  the  superior  title, — who  has  taken  no  transfer  of 
such  vendor's  title,  has  only  a  lien  to  secure  his  note  and  is  without  remedy  when  the 
note  is  barred;  he  can  not  maintain  suit  to  divest  such  legal  title  out  of  the  vendor, 
nor  require  him  to  assert  it  for  his,  the  assignee's  benefit.    (Pp.  272-274.) 

8.    Same. 

The  vendor,  after  assignment  of  the  note  without  transferring  title  to  the  land, 
holds  his  superior  legal  title  in  trust  for  the  assignee  to  the  extent  only  that  he 
can  not  dispose  of  it  so  as  to  defeat  the  lien  of  the  asnigned  note.    (P.  273.) 

4.    Vendor  and  Vendee — Superior  Legal  Title. 

The  law  that  the  express  retention  in  a  deed  or  note  of  a  lien  for  the  purchase 
money  of  land  by  the  vendor  makes  the  deed  executory,  has  become  a  rule  of 
property  in  this  State  which  can  only  be  changed  by  the  Legislature.    (P.  274.) 

Questions  certified  from  the  Court  of  Civil  Appeals  for  the  Fifth 
District,  in  an  appeal  from  Dallas  County. 

W.  H.  Ford  and  Robertson  &  Firmin,  for  appellant. — Where  a  deed 
of  conveyance  recites  a  purchase  money  note  as  given  by  the  grantee  in 
part  payment  of  the  consideration,  and  such  note  recites  a  vendor's 
lien,  all  subsequent  purchasers  of  the  title  take  subject  to  such  lien, 
which  thereby  becomes  an  express  lien  upon  the  land;  and  where  a 
deed  of  conveyance  refers  in  express  terms  to  another  instrument  exe- 
cuted contemporaneously,  and  such  instrument  refers  to  other  in- 
struments necessary  to  be  had  in  order  to  perfect  the  purchaser's  title, 
all  subsequent  purchasers  take  the  title  subject  to  the  terms  of  all  such 
collateral  instruments,  whether  or  not  they  are  recorded,  under  the 
conclusive  legal  presumption  that  they  have  sifted  all  the  facts  so 
called  to  their  attention,  and  they  are  bound  thereby,  and  where  an 
instrument  affecting  or  creating  an  interest,  legal  or  equitable,  in  land, 
is  lost  or  destroyed,  its  existence  may  be  proven,  and  its  terms  estab- 
Ushed,  as  against  all  persons  dealing  with  the  land,  and  not  !?liown  to  be 
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innocent  purchasers  for  value  without  notice,  the  burden  of  proof  of 
which  issue  rests  upon  him  who  asserts  it.  Texas  Land  Co.  v.  Wat- 
kins,  34  S.  W.  Rep.,  996;  Smith  v.  Farmers  Loan  Co.,  51  S.  W.  Rep., 
515;  Willis  v.  Gay,  48  Texas,  470;  Graham  v.  West,  26  S.  W.  Rep.,  920; 
Moore  v.  Scott,  38  S.  W.  Rep.,  394:  Smith  v.  Adams,  23  S.  W.  Rep.,  49; 
Batt  V.  Mallon  (and  note),  7  Law.  Rep.  Ann.,  840;  Baylor  v.  Tillebach, 
20  Texas  Civ.  App.,  490;  Burdick  v.  Peterson,  72  Fed.  Rep.,  864;  Bohart 
V.  Chamberlain,  13  S.  W.  Rep.,  85;  13  Am.  and  Eng.  Enc.  of  Law,  1068; 
Freeman  v.  Tinsley,  40  S.  W.  Rep.,  835. 

Where  a  grantor  reserves  in  himself  a  vendor's  lien  to  land,  and 
subsequently  sells  the  note  taken  in  part  payment  to  a  third  person, 
without  conveyance  of  the  lien  by  express  contract  of  assignment,  he 
holds  the  title  thus  reserved  in  himself  in  trust  for  the  holder  of  the 
note,  and  may  be  required  by  a  court  of  equity  to  convey  such  superior 
title  to  the  holder  of  the  note  upon  default  in  payment  of  the  debt,  even 
after  limitation  has  barred  recovery  upon  the  debt  itself,  and  where 
such  grantor  holds  such  superior  title  as  such  trustee,  a  subsequent 
grantee  of  such  title,  with  knowledge  of  the  fact  of  the  existence  of 
such  unpaid  note,  and  with  intent  to  defraud  such  creditor  of  his 
equitable  rights  in  the  land,  merely  becomes  the  substitute  trustee  in 
place  of  such  grantor,  for  the  benefit  of  the  holder  of  the  note,  and 
equity  will  enforce  the  trust  against  him  precisely  as  it  existed  before  he 
acquired  such  title.  Dittman  v.  Iselt,  52  S.  W.  Rep.,  96 ;  WTiite  v.  Cole, 
29  S.  W.  Rep.,  750;  Hamblen  v.  Folts,  7  S.  W.  Rep.,  834;  Marshall  v. 
Marshall,  42  S.  W.  Rep.,  353;  Hanna  v.  Wilson,  46  Am.  Dec,  190. 

Watts,  Aldredge  (S-  Eel' ford,  for  a])pellees. — Limitation  of  four  years 
is  applicable  to  a  suit  to  establish  a  deed  of  trust  or  other  conveyance, 
and  the  facts  alleged  in  the  petition  are  not  sufficient  to  prevent  the  stat- 
ute from  running.  Rev.  Stats.,  art.  3558;  Railway  v.  Titterington,  84 
Texas,  222;  Cooper  v.  Lee,  75  Texas,  121;  Kuhlman  v.  Baker,  50  Texas, 
636;  Bremond  v.  McLean,  45  Texas,  19. 

In  the  acquisition  of  the  note  the  J.  B.  Watkins  Land  Mortgage  Co. 
elected  to  rely  upon  a  deed  of  trust,  and  neither  that  company  nor  its  as- 
signs asked  for,  sought,  or  demanded,  at  the  time,  of  E.  Beckley  and 
wife,  a  transfer  of  the  supposed  superior  title,  and  they  are  bound  by 
the  election.    Bauman  v.  Jaffray,  26  S.  W.  Rep.,  262,  394. 

If,  as  claimed,  under  the  circumstances  surrounding  the  sale  and  con- 
veyance, the  superior  title  was  retained  by  E.  Beckley  and  wife,  and 
upon  the  assignment  of  the  note  they  were  converted  into  the  trustees 
thereof  for  the  benefit  of  the  holders  of  the  note,  such  trust  existed  and 
arose  solely  by  im])lication  of  law;  the  cause  of  action  accrued  to  the 
holder  of  the  note  at  the  maturity  thereof;  and  the  same  was  barred  by 
four  years  limitation.  Rev.  Stats.,  art.  3358;  Tinnen  v.  Mebane,  10 
Texas,  252;  Wingate  v.  Wingate,  11  Texas,  433;  Kennedy  v.  Baker,  59 
Texas,  156. 

The  J.  B.  Watkins  Land  Mortgage  Co.,  having  acquired  the  note  from 
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E.  Beckley  and  wife  by  simple  assignment,  which  carried  with  it  the 
deed  of  trust,  without  any  agreement  on  their  part  to  thereafter  trans- 
fer the  superior  title,  would  have  no  cause  of  action  to  compel  such 
transfer,  and  in  this  respect  the  assignees  would  have  no  greater  right 
than  the  company.  White  v.  Downs,  40  Texas,  231;  Railway  v.  Bre- 
mond,  66  Texas,  163;  Solinsky  v.  Bank,  82  Texas,  246;  Perkins  v. 
Sterne,  23  Texas,  561. 

The  assignment  of  a  note  secured  by  a  vendor's  lien  only  carries  with 
it  the  note  and  lien  to  secure  its  payment,  and  not  the  superior  title. 
Hamblen  v.  Folts,  70  Texas,  135;  McCamly  y.  Waterhouse,  80  Texas, 
340;  Stephens  v.  Mathews,  69  Texas,  344.  ^ 

BROWX,  Associate  Justice. — From  the  statement  submitted  by  the 
Court  of  Civil  Appeals  we  make  the  following  summary  of  the  contents 
of  the  plaintiff's  petition,  which  embraces  all  that  is  necessary  to  a  de- 
cision of  the  questions  propounded : 

The  Farmers  Loan  and  Trust  Company  sued  J.  S.  Beckley  upon  a 
promissory  note  executed  by  him,  payable  to  E.  and  Anna  L.  Beckley, 
dated  March  1,  1889,  due  March  1,  1891,  for  $3500,  with  ten  per  cent 
interest  per  annum  until  due,  and,  after  maturity,  to  bear  12  per  cent. 
The  note  recited  that  it  was  given  for  a  part  of  the  purchase  money  of 
certain  land  which  was  described  in  the  plaintiff's  petition;  a  vendor's 
lien  upon  the  land  was  reserved  in  the  note  to  secure  its  payment.  It 
was  likewise  recited  in  the  note  that  J.  S.  Beckley  had  executed  a  deed 
of  trust  upon  the  land,  conveying  it  to  M.  J.  Dart,  trustee,  to  secure  the 
payment  of  the  note.  Plaintiff  alleged  that  it  was  the  legal  and  equi- 
table owner  of  the  note,  which  was  unpaid;  that  E.  and  Anna  L.  Beck- 
ley sold  and  conveyed  the  land  described  in  the  petition  to  J.  S.  Beckley 
by  deed  duly  executed  and  delivered  and  took  the  note  sued  upon  for 
a  part  of  the  purchase  money  of  the  said  land;  that  the  deed  recited 
upon  its  face  and  described  the  note  sued  upon.  Plaintiff  prayed  for 
judgment  on  the  note  and  foreclosure  of  the  vendor's  lien.  J.  S.  Beck- 
ley pleaded  the  statute  of  limitation.  The  plaintiff's  petition  was  filed 
August  4,  1897. 

Plaintiff  filed  successively  four  amended  petitions,  in  which  it  made 
E.  and  Anna  L.  Beckley,  William  Waters,  and  others  not  necessary  to 
mention,  parties  defendant  to  this  suit.  The  fourth  amended  petition, 
to  which  the  exceptions  were  sustained,  alleged  all  of  the  facts  contained 
in  the  original  petition,  and,  in  addition,  averred  that  to  secure  the  note, 
J.  S.  Beckley,  at  the  time  of  the  making  of  the  note  l)y  him,  executed  a 
deed  of  trust  upon  the  land  to  M.  J.  Dart,  trustee,  empowerin*^  him  to 
sell  the  land  in  case  the  note  was  not  paid  in  accordance  with  its  terms, 
but  that  the  said  deed  of  trust  had  never  ])een  recorded  nor  delivered 
to  the  plaintiff;  that  it  was  either  destroyed  by  the  two  Beckleys  and 
Williams,  or  has  been  concealed  by  them,  and  the  trustee.  Dart,  refused 
to  sell  the  land  under  it.  The  contents  of  the  trust  deed  were  set  out. 
It  was  alleged  that  W^  A.  Williams,  an  attorney  at  law  residiuir  in  the 
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city  of  Dallas,  had  been  for  a  number  of  years  before  and  was  after  the 
transaction  the  attorney  and  legal  adviser  of  the  Watkins  Land  Mort- 
gage Co.,  and  was,  at  the  time  of  said  transaction,  and  is,  the  brother- 
in-law  of  the  two  Beckleys,  and  secretly  combined  and  confederated  with 
the  said  Beckleys  to  cheat  and  defraud  the  plaintiff  of  its  money 
by  procuring  the  Watkins  Land  Mortgage  Co.  to  sell  the  said  note  to  the 
plaintiff.  It  was  alleged  that  Williams  acted  as  the  attorney  of  the  two 
Beckleys  in  the  transaction  between  them  and  advised  and  assisted  E. 
and  Anna  L.  Beckley  in  procuring  the  Watkins  Land  Mortgage  Co.  to 
sell  the  note  to  the  plaintiff,  and,  in  order  to  induce  the  plaintiff  to  pur- 
chase the  same,  the  said  Williams  and  the  said  E.  Beckley  gave  their 
statement  and  certificate  in  writing  that  the  deed  of  trust  mentioned 
in  the  note  had  been  executed  and  had  been  recorded  according  to  law, 
and  that  the  vendor^s  lien  mentioned  in  the  note  was  reserved  in  the 
deed  from  E.  and  Anna  L.  Beckley  to  J.  S.  Beckley.  That  the  plaintiff, 
when  it  bought  the  said  note  relied  upon  the  representations  and  state- 
ments of  the  said  Williams  and  Beckley  and  would  not  have  purchased 
it  if  the  false  statements  had  not  been  made;  that  the  plaintiff  was 
ignorant  of  the  fact  that  the  deed  of  trust  had  not  been  recorded,  as 
stated,  and  ignorant  of  the  fact  that  Williams  was  the  brother-in-law 
of  the  Beckleys  at  the  time  and  was  acting  for  them;  if  it  had  known 
these  facts,  it  would  not  have  relied  upon  his  advice,  but  would  have  em- 
ployed other  counsel  to  examine  the  title.  It  is  alleged  that  J.  S.  Beck- 
ley sold  and  conveyed  his  interest  in  the  land  to  the  defendant  Waters, 
who  purchased  the  same  with  full  notice  of  all  the  facts  alleged.  That 
plaintiff  did  not  discover  that  the  said  deed  of  trust  had  not  been  re- 
corded until  six  months  before  the  institution  of  this  suit,  and  thai  the 
said  deed  of  trust  has  either  been  destroyed  by  the  said  Beckleys  and 
Williams  or  is  concealed  from  this  plaintiff  so  that  it  can  not  gain  pos- 
session of  the  trust  deed. 

It  is  alleged  that  the  plaintiff  obtained  the  note  sued  upon  by  a  trans- 
fer from  E.  and  Anna  L.  Beckley,  by  which  it  became  the  owner  of  the 
debt  and  of  the  vendor's  lien  and  of  the  deed  of  trust  upon  .the  said  land 
and  entitled  to  the  enforcement  of  the  same,  and  that  the  said  E.  and 
Anna  L.  Beckley  held  and  retained  the  legal  title  to  the  said  land  as 
vendors  thereof  in  the  capacity  of  trustees  for  the  vendee  upon  the  pay- 
ment of  the  said  note  and  as  trustees  for  the  plaintiff,  who  was  the  holder 
of  the  said  note,  to  secure  its  payment.  That  the  legal  title  still  re- 
mains in  the  said  E.  and  Anna  L.  Beckley,  unless  they  have  attempted 
to  convey  the  same  to  the  defendant  Waters,  as  hereinbefore  alleged, 
and  if  tliey  have,  that  the  said  Waters  took  the  said  title  with  full 
notice  of  the  rights  of  the  plaintiff  as  beneficiary  therein  and  of  the  ob- 
ligation of  his  vendors  as  trustees,  holding  the  same  for  the  benefit  of 
plaintiff.  It  is  alleged  that  E.  and  Anna  L.  Beckley  have  refused  to 
convey  the  legal  title  to  plaintiff  or  to  assert  it  for  the  benefit  of  the 
plaintiff  to  secure  the  ])aMnent  of  the  note,  and  that  the  defendants 
have  all  combined  and  confederated  together  to  defraud  the  plaintiff 
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^f  its  just  right  in  the  said  property.  The  petition  contained  the  prayer 
necessary  to  enable  the  court  to  afford  the  relief  applicable  to  the  facts 
alleged. 

The  defendants  Waters  and  Beckley  urged  the  following  exceptions : 

1.  That  it  appears  from  the  face  of  the  petition  that  the  cause  of 
action  accrued  more  than  four  years  before  the  institution  of  the  suit, 
and  is  barred  by  the  statute  of  limitation. 

2.  That  it  appears  from  the  petition  that  if  any  deed  of  trust  was 
made  from  Beckley  to  Dart,  as  trustee,  it  was  executed  on  the  1st  of 
March,  1889,  and  that  the  action  sought  to  be  maintained  to  establish 
the  said  deed  of  trust  as  a  lost  instrument  is  barred  by  the  statute  of 
limitation  of  four  years  and  is  a  stale  demand. 

3.  That  the  right  of  action  sought  to  be  maintained  against  E.  Beck- 
ley to  enforce  the  supposed  trusteeship  resting  in  him  in  favor  of  the 
plaintiff  is  barred  by  the  statute  of  limitation  and  is  a  stale  demand. 

4.  That  the  facts  alleged  in  the  plaintiff's  petition  are  not  sufficient 
to  excuse  its  laches  and  delay  in  asserting  its  purported  cause  or  causes 
of  action  herein  and  to  prevent  the  running  of  the  statute  of  limitation. 

The  trial  court  sustained  the  exceptions,  and,  the  plaintiff  declining 
to  amend,  dismissed  the  petition. 

"Question  1.  Is  the  cause  of  action  set  out  in  the  pleading,  to  the 
effect  that  a  deed  of  trust  was  executed  by  John  S.  Beckley  to  E.  Beck- 
ley upon  the  land  to  secure  the  payment  of  the  purchase  money  note 
originally  sued  on  herein,  that  such  deed  of  trust  was  fraudulently 
withheld  from  record  and  suppressed  or  destroyed,  with  prayer  for  estab- 
lishment and  enforcement  of  such  deed  of  trust,  such  a  cause  of  action 
as  is  contemplated  and  embraced  within  our  statute  of  limitations? 

"Question  2.  Is  the  cause  of  action  declared  in  the  petition,  to  the 
effect  that  the  legal  title  to  the  land  was  retained  and  held  by  the  vendor, 
E.  Beckley,  in  trust  for  the  owner  of  the  vendor's  lien  note,  with  prayer 
that  such  legal  title  be  divested  out  of  said  Beckley  and  vested  in  plain- 
tiff, such  a  cause  of  action  as  falls  within  our  statutes  of  limitation  ? 

"Question  3.  If  either  or  both  of  such  causes  of  action  are  to  be  con- 
sidered as  arising  in  equity  and  of  such  a  nature  that  pleas  of  limitation 
are  not  applicable,  are  the  facts  set  forth  in  the  pleading,  seeking  to  ex- 
cuse the  delay  in  the  institution  of  the  suit,  sufficient  to  prevent  the 
cause  or  causes  of  action  from  being  stale  in  equity? 

"Question  4.  When  E.  Beckley,  the  vendor  of  the  land,  assigned  the 
vendor's  lien  note  without  assigning  the  legal  title  to  the  land,  did  the 
legal  title  remain  in  him  in  trust  for  the  assignee  owner  of  the  purchase 
money  debt,  represented  by  the  note?  Or  did  the  assignee  of  <uch 
purchase  money  note  merely  take  the  debt  secured  by  the  vendor's  lien, 
without  any  right  or  interest  in  the  legal  title,  so  that  his  right  to  en- 
force payment  of  such  debt  would  be  extinguished  when  limitations 
barred  the  debt  ? 

^'Question  5.  Can  the  assignee  owner  of  such  vendor's  lien  note  with- 
out transfer  of  the  legal  title  to  the  land,  after  the  debt  has  become 
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barred,  divest  the  legal  title  out  of  the  vendor  and  vest  it  in  himself 
in  a  suit  wherein  the  vendor  is  joined  with  all  other  parties  in  interest, 
as  is  sought  to  be  done  in  this  ease  ? 

"Question  6.  Waters  having  purchased  the  land  from  John  S.  Beck- 
ley  after  the  purchase  money  debt  was  barred  by  limitation,  with  full 
knowledge  of  all  the  facts  alleged,  and  having  taken  from  the  original 
vendor,  E.  Beckley,  a  transfer  of  the  legal  title,  could  the  assignee  of  the 
barred  debt,  in  a  suit  wherein  E.  Beckley,  John  S.  Beckley,  and  Waters 
are  all  joined  as  defendants,  have  the  legal  title  decreed  to  be  in  him, 
subject  to  the  payment  of  the  purchase  money  debt?" 

In  our  system  of  jurisprudence  there  is  no  distinction  between  actions 
based  upon  legal  and  those  based  upon  equitable  demands.  That  part 
of  the  plaintiff's  petition  which  seeks  to  establish  the  existence  of  a 
lost  deed  of  trust  constitutes  an  "action"  within  the  meaning  of  article 
3358,  Revised  Statutes,  which  is  in  the  following  words :  "Every  action 
other  than  for  the  recovery  of  real  estate,  for  which  no  limitation  is 
otherwise  prescribed,  shall  be  brought  within  four  years  next  after  the 
right  to  bring  the  same  shall  have  accrued,  and  not  afterward."  The 
action  to  establish  the  deed  of  trust  is  not  one  for  the  recovery  of  land; 
it  is  one  for  which  no  period  of  limitation  is  specially  prescribed  by  the 
statutes,  and  therefore  falls  within  the  strict  letter  of  the  article  above 
quoted  and  is  subject  to  the  bar  of  four  years'  limitation.  Railway  v. 
Titterington,  84  Texas,  218;  Phelan  v.  Wiley,  2  Ct.  App.  Civ.  Cases, 
sec.  735;  Cooper  v.  Lee,  75  Texas,  114.  The  cases  cited  above  were 
"actions"  to  establish  rights  of  a  similar  nature  to  the  one  here  set  up. 
The  right  sought  to  be  established  is  within  the  terms  of  the  statute 
quoted. 

In  the  view  we  take  of  question  5,  it  will  be  unnecessary  to  answer 
the  second  question.  Our  response  to  the  fifth  question  will  fully  an- 
swer numbers  four  and  six. 

Upon  the  facts  alleged  in  the  petition,  the  plaintiff  had  no  right  to 
recover  the  land,  to  have  the  superior  title  divested  out  of  the  original 
vendors,  E.  and  Anna  L.  Beckley,  nor  to  require  them  to  assert  the  legal 
title  to  the  land  for  its  benefit.  Roy  v.  Clarke,  75  Texas,  28;  Russell  v. 
Kirkbride,  02  Texas,  455;  Hamblen  v.  Folts,  70  Texas,  132;  Stephens 
V.  Mathews,  (59  Texas,  341. 

In  a  number  of  cases  decided  by  this  court,  it  has  been  remarked  by 
the  judges  who  wrote  the  different  opinions  that  when  land  has  been 
sold  on  time  and  a  lien  expressly  retained  either  in  the  deed  or  in  the 
note,  or  by  the  contemporaneous  execution  of  a  mortgage  to  secure  the 
purchase  money  note,  the  legal  title  remains  in  the  vendor,  and  when 
he  assigns  the  note  or  any  one  of  a  number  of  notes  given  to  secure  the 
purchase  money,  the  assignee  takes  the  lien  upon  the  land  by  the  as- 
signment and  the  vendor  holds  the  legal  title  to  the  land  in  trust  for  the 
assignee  as  well  as  his  vendee.  In  no  case  decided  in  this  court  or  in  any 
other  court,  that  we  have  been  able  to  find,  has  this  proposition  been  ap- 
plied and  recovery  of  the  land  by  an  assignee  allowed. 
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The  trust  in  favor  of  the  assignee,  under  the  decisions  of  our  court, 
goes  only  to  the  extent  that  the  assignor  can  not  dispose  of  the  legal 
title  so  as  to  defeat  the  lien  of  the  assigned  note.  Eussell  v.  Earkbride, 
62  Texas,  455.  It  has  also  been  held  that,  after  the  assignment  of  the 
notes,  although  they  may  be  barred  by  the  statute  of  limitation,  the 
original  vendor  may  assign  his  superior  legal  title  to  the  holder  of  the 
note  or  notes,  who  being  assignee  of  the  notes  and  of  the  legal  title, 
may,  in  case  the  statute  of  limitation  is  pleaded,  recover  the  land  the 
same  as  the  vendor  could  in  case  he  retained  the  notes.  White  v.  Cole, 
87  Texas,  500. 

This  court  has  held  that  the  assignee  of  a  note  given  for  the  purchase 
money  of  land,  the  lien  being  expressly  retained,  acquires  no  interest  in 
the  land,  and,  upon  the  failure  of  the  vendee  to  pay,  or  even  when  he 
pleads  the  statute  of  limitation  against  the  note,  can  not  recover  the 
land  unless  he  has  acquired  the  legal  title.  Stephens  v.  Mathews,  69 
Texas,  341.  In  the  case  last  cited.  Judge  Stayton,  in  the  following  clear 
and  emphatic  terms,  announces  this  doctrine:  "It  is  true  that  the  as- 
signee of  a  note  secured  by  lien  may  enforce  the  lien,  but  it  has  never 
been  held  that  the  holder  of  a  note  given  for  the  purchase  of  land 
and  secured  by  an  express  lien,  he  not  being  the  vendor,  has  any  title 
whatever  to  the  land,  and  the  fact  that  the  note  is  barred  by  limitation 
can  not  confer  upon  such  a  holder  a  right  he  would  not  have  if  the  note 
was  not  barred. 

"The  indorsee  or  assignee  of  such  a  note,  when  barred  by  limitation, 
has  neither  a  right  in  nor  to  the  land  for  which  it  was  given,  nor  a 
right  to  collect  the  note,  if  its  maker  interposes  the  plea  of  limitation. 
His  right  in  such  case  is  gone. 

**The  vendor  of  land  sold  on  a  credit,  where  an  express  lien  is  re- 
served, is  held  to  retain  the  legal  title,  and  he  may  enforce  payment  of 
the  purchase  money  by  a  sale  of  the  land  under  decree ;  or,  in  the  absence 
of  equitable  consideration  forbidding  it,  he  may  cancel  the  executory 
contract  of  sale;  but  an  indorsee  or  assignee  of  one  or  all  the  purchase 
money  notes  has  no  right  to  cancel  the  contract  of  sale  or  to  recover 
the  land  in  default  of  payment  of  the  purchase  money.  His  sole  right 
is  to  have  the  land  sold  and  its  proceeds  applied  to  the  satisfaction  of 
the  purchase  money  notes  held  by  him;  and  if  he  fails  to  do  this  before 
the  notes  are  barred,  like  the  holder  of  any  other  lien,  his  right  will  be 
gone  if  the  maker  of  the  note  relies  upon  the  bar  of  limitation.  The 
vendor  of  land  by  an  executory  contract,  being  the  holder  of  a  legal 
title,  is  not  confined  to  one  remedy,  as  is  a  person  to  whom  he  may  trans- 
fer purchase  money  notes,  and  he  may  cancel  the  contract  of  sale  and 
recover  the  land,  although  the  purchase  money  notes  may  be  barred 
by  limitation;  but  this  results  from  the  fact  that  he  has  never  ceased  to 
hold  the  superior  title  to  the  land.'' 

If  the  assignee  acquires  no  interest  in  the  land,  then  it  can  not  be 
true  that  the  original  vendor  holds  the  legal  title  in  trust  in  the  sense 
Vol.  LXXXXIII.  Supreme— 18 


Digitized  by 


Google 


274  93  Texas  Reports.  [January, 

that  the  assignee  can  enforce  that  title  for  his  own  benefit;  because,  if 
tte  assignor  is  trustee  and  the  assignee  is  beneficiary,  the  latter  must 
have  an  interest  in  the  thing  to  which  the  trust  relates.  If  he  has  no  in- 
terest in  the  subject  to  which  the  legal  title  attaches,  he  is  not  the  ben- 
eficiary of  a  trust  embracing  that  subject.  Under  our  system,  the  bene- 
ficiary in  a  trust  may  enforce  his  right  by  a  direct  action  in  his  own 
name,  especially  if  the  trustee  should  refuse  to  act,  but  in  this  character 
of  case  it  has  been  uniformly  held  that  the  assignee  of  a  vendor's  lien 
note  can  not  recover  the  land  under  any  circumstances. 

We  have  examined  this  question  with  a  great  deal  of  care  and  find 
two  cases  which  seem  to  sustain  the  right  asserted  by  the  plaintiff  in 
this  case:  Cummins  v.  Oglesby,  50  Miss.,  153;  Church  v.  Smith,  39  Wis., 
492.  It  is  unnecessary  for  us  to  review  these  cases  at  length,  but  sufii- 
cient  to  say  that  in  the  first  case  the  court  held  that  a  vendor  who  had 
assigned  a  purchase  money  note  and  thereafter  disposed  of  the  legal 
title  to  an  innocent  party  so  as  to  deprive  his  assignee  of  the  benefit  of 
the  lien  would  be  held  responsible  for  the  amount  of  the  assigned  note. 
This  case  really  rests  upon  the  proposition  that  the  assignor  had  appro- 
priated the  security  and  should  be  made  to  account  for  it.  The  Wis- 
consin court  held  that  the  assignee  of  such  a  note  might  make  the  vendee 
and  the  vendor  of  the  land  defendants  and  have  what  it  terms  a  strict 
foreclosure  of  the  vendee's  right  of  redemption.  This  is  based  upon  the 
similarity  of  the  right  asserted  to  that  of  the  assignee  of  a  mortgage  at 
common  law  giving  to  the  assignee  of  the  vendor's  lien  the  same  right 
that  the  assignor  would  have  in  a  strict  foreclosure  of  a  mortgage ;  but, 
in  our  State,  a  mortgage  is  an  incident  to  the  debt  and  does  not  carry 
with  it  the  legal  title.  The  doctrine  applied  by  the  court  of  Wisconsin 
is  not  applicable  here  because  of  the  dissimilarity  of  the  rights  of  parties 
under  a  mortgage  under  the  law  of  that  State  and  under  the  law  of  this 
State. 

The  Wisconsin  case  was  in  fact  disposed  of  upon  the  same  principle 
as  that  cited  from  Mississippi.  In  the  former  the  original  vendor  hold- 
ing all  notes  except  the  one,  sued  and  obtained  strict  foreclosure  against 
the  vendee,  the  assignee  of  the  outstanding  note  not  being  party.  The 
court  held  that  the  vendor  held  the  land  recovered  in  trust  for  his  as- 
signee of  the  other  note.  A  strict  foreclosure  canceled  the  debt,  if  effec- 
tive against  the  assignee,  and  he  was  entitled  to  proportionate  part  of 
the  land.  The  cases  are  not  inconsistent  with  Boothe  v.  Fiest,  80 
Texas,  140. 

The  counsel  for  appellees  vigorously  attack  the  doctrine  that  the  ex- 
press retention  of  a  lien  in  the  deed  or  note  for  the  purchase  money 
makes  the  deed  executory.  The  rule  has  been  too  long  established  and 
has  become  the  basis  of  too  many  property  rights  for  the  courts  to 
overturn  it.  It  is  a  rule  to  which  persons  may  conform  and  with  which 
the  profession  are  familiar.  The  Legislature  must  deal  with  this  ques- 
tion, if  it  is  to  be  changed. 


Digitized  by 


Google 


1900,]  Maddox  v.  York.  275 


B.  N.  Maddox  v.  0.  L.  Yohk. 

No.  854.    Decided  January  29,  1900. 

Sheriff — Term  of  Office — ^Vacancy — ^Appointment. 

A  sheriff-elect  having  died  after  the  result  was  declared  but  before  receiving 
official  notice  of  his  election,  the  Commissioners  Court  could  api>oint  a  sheriff,  as  in 
case  of  vacancy,  under  Constitution,  article  5,  section  23;  and  such  appointee  was 
entitled  to  the  office  as  against  the  former  incumbent  claiming,  under  the  same  sec- 
tion and  Revised  Statutes,  article  4890,  the  right  to  hold  over  until  his  successor 
should  be  elected  and  qualified.    (P.  278.) 

Certificate  of  dissent  from  the  Court  of  Civil  Appeals  for  the 
Second  District  in  an  appeal  from  Palo  Pinto  County. 

York  brought  this  suit  against  Maddox,  and  recovered  judgment 
putting  him  in  possession  of  the  office  of  sheriff.  On  defendant's  ap- 
peal this  was  reversed  and  judgment  rendered  for  appellant,  a  dissenting 
opinion  being  filed,  and  the  case  was  then  referred  to  the  Supreme  Court 
upon  certificate  of  dissent.  For  majority  and  dissenting  opinions,  in  the 
Court  of  Civil  Appeals,  see  21  Texas  Civil  Appeals,  622. 

W.  P.  Oibbs  and  Albert  Stevenson,  for  appellant. — Briefly  stated, 
York's  contention  is  that  Lasater's  death  before  notice  and  qualifica- 
tion created  no  vacancy  in  said  office,  and,  he  being  the  incumbent  by 
virtue  of  his  former  election,  no  vacancy  existed  in  said  office,  in  legal 
contemplation,  and  therefore  the  Commissioners  Court  had  no  au- 
thority of  law  to  appoint  appellant  Maddox  to  fill  such  vacancy.  Said 
York  also  contends  that  though  he  turned  said  office  and  the  affairs 
thereof  over  to  appellant  Maddox  upon  his  said  appointment  and  quali- 
fication, he  did  not  in  legal  contemplation  abandon  said  office. 

In  view  of  the  organic  law  as  laid  down  by  our  Constitution,  article 
16,  section  30,  which  expressly  declares  that  "the  duration  of  all  offices 
not  fixed  by  this  Constitution  shall  never  exceed  two  years,"  appellant 
contends  that  York's  term  of  office  by  his  former  election  in  1896  ex- 
pired at  6  o'clock  on  the  day  of  Lasater's  election  to  said  office  in  1898, 
on  which  occasion  the  people  having  the  right  to  pass  the  title  to  said 
office,  passe4  it  by  their  votes  from  York  to  Lasater;  the  canvassing  the 
vote  and  issuing  certificate,  notice,  etc.,  being  simply  the  system  of  ju- 
dicial machinery  set  in  motion  for  the  purpose  of  ascertaining  and  de- 
termining, not  who  should  be  elected,  but  who  had  been  elected,  or 
rather  had  received  the  title  to  said  office  from  the  people  or  voters. 

That  Lasater  was  alive  and  eligible  and  a  creature  competent  to  re- 
ceive the  title  to  said  office  at  the  time  of  his  election  is  not  disputed; 
and  having  such  title,  and  dying  at  any  time  after  such  election,  the 
office  (being  other  than  inheritable  property)  at  once  became,  vacant, 
and  it  devolved  upon  the  Commissioners  Court  to  fill  such  vacancy  by 
appointment,  as  provided  by  the  Constitution,  article  5,  section  23, 
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which  seeks  to  make  special  provision  for  the  office  of  sheriff,  and  pro- 
vides that  "there  shall  be  elected  by  the  qualified  voters  of  each  county 
a  sheriff  who  shall  hold  his  term  of  office  for  two  years;  whose  duties, 
perquisites,  and  fees  of  office  shall  be  provided  by  the  Legislature,  and 
vacancies  in  whose  office  shall  be  filled  by  the  commissioners  court  until 
the  next  general  election  for  State  or  county  officers."  Here  we  find 
both  of  the  above  sections  of  the  Constitution  leveled  directly  at  the 
tenure  of  the  office  in  question,  both  of  which  settle  it  at  a  period  of 
two  years  and  no  more,  and  no  authority  is  conferred  upon  the  liCgis- 
lature  to  extend  the  term;  while  article  16,  section  17,  of  the  Constitu- 
tion provides  that  "all  officers  within  this  State  shall  continue  to  per- 
form the  duties  of  their  offices  until  their  successors  shall  be  duly  quali- 
fied" (not  elected  and  qualified),  showing  clearly  that  the  right  to  the 
office  can  not  possibly  pass  to  one  person  for  a  longer  period  than  two 
years  at  one  time;  while  the  last  named  article  makes  provision  for  a 
"tenure  at  sufferance"  until  an  owner  can  qualify. 

While  it  is  true  that  article  4890,  Bevised  Statutes,  says  "there  shall 
be  elected  by  the  qualified  voters  of  each  county  one  sheriff  who  shall 
hold  his  office  for  two  years  and  until  his  successor  shall  be  elected  and 
qualified,"  yet  to  the  extent  that  article  may  be  tortured  into  a  construc- 
tion extending  the  title,  tenure,  or  term  of  the  office  in  question  beyond 
the  period  of  two  years,  it  is  wholly  without  constitutional  authority; 
and  as  Judge  Barton  says  in  Kenner  v.  Spears,  53  Southwestern  Re- 
porter, 247,  involving  this  identical  question  (a  parallel  case  to  the  one 
at  bar,  decided  by  the  Court  of  Chancery  Appeals  of  Tennessee  since 
the  trial  of  this  case,  which  was  affirmed  orally  by  the  Supreme  Court  of 
that  State),  "the  Legislature  can  not  place  a  construction  upon  the  Con- 
stitution which  will  be  binding  upon  the  courts."  See  also  State  v. 
Brewster,  9  N.  E.  Eep.,  849. 

It  is  also  held  in  Wright  v.  Adams,  45  Texas,  134,  that  "when  the 
duration  or  term  of  an  office  is  a  question  of  doubt,  that  interpretation 
should  be  placed  upon  it  which  limits  such  tenure  to  the  shortest  time 
and  returns  to  the  granting  power  the  opportunity  to  choose  again."^ 
And  while  our  Constitution  does  not  fix  a  day  certain  for  the  beginning 
and  ending  of  a  term  of  office,  and  that  of  Tennessee  does,  and  goes 
further  than  ours  in  that  it  provides  that  an  officer  shall  hold  his  office 
until  his  successor  is  duly  "elected  and  qualified,"  yet  in  the  case  of 
State  V.  Spears,  53  Southwestern  Reporter,  247,  the  courts  of  Tennessee, 
in  construing  that  Constitution  and  statute  thereunder,  say  in  effect  that 
the  sentence,  "every  officer  shall  hold  his  office  until  his  successor  is 
elected  and  qualified,"  only  imposes  upon  the  incumbent  the  duty  of 
occupying  the  office  and  discharging  the  duties  thereof  beyond  his  term 
until  a  successor  can  be  provided.  The  same  doctrine  is  held  by  our 
courts  upon  these  questions  in  State  v.  Cocke,  54  Texas,  486 ;  Blatan  v. 
State,  56  Texas,  93;  State  v.  Owens,  63  Texas,  262;  Wright  v.  Adams,. 
45  Texas,  140,  and  State  v.  Catlin,  84  Texas,  52. 

The  main  point  relied  on,  however,  by  counsel  for  appellee  in  the  trial 
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court  and  in  the  Court  of  Appeals,  was  that  on  account  of  article  4894, 
Revised  Statutes,  there  was  no  "vacancy"  in  the  office  of  sheriff  of  Palo 
Pinto  County  when  appellant  was  appointed,  Lasater  having  died  before 
"receiving  notice  of  his  election,  and  before  having  qualified."  Or  to 
use  the  familiar  argument  and  the  exact  language  of  counsel  for  ap- 
pellee, that  "a  man  can  not  vacate  an  office  he  has  never  been  inducted 
into,  nor  can  he  pull  off  a  coat  he  has  never  had  on,  nor  can  he  vacate 
a  house  he  has  never  been  in,"  etc. 

In  the  case  of  State  v.  Spears  just  decided  by  the  Court  of  Chancery 
Appeals  of  Tennessee,  and  approved  by  the  Supreme  Court  of  that 
State,  this  question  is  decided  adversely  to  the  contention  of  appellee. 
See  53  S.  W.  Rep.,  247.  There  the  court  says  that  "the  insistence  of 
counsel  for  defendant  is  based  upon  a  confusion  of  thought  as  to  when 
a  vacancy  occurs,"  etc.  There  the  sheriff-elect,  John  Rowan,  died  with- 
out qualifying  or  entering  upon  the  duties  of  the  office.  The  question 
of  "vacancy  or  no  vacancy^^  was  directly  raised,  and  decided  adversely  to 
the  contention  of  the  appellee  in  this  cause.  It  is  true  that  Rowan  re- 
ceived notice  of  his  election,  but  we  submit  that  the  matter  of  notice 
is  immaterial,  and  that  the  title  to  the  office  passed  by  the  election  of 
Lasater,  and  that  he  could  have  obtained  the  office  had  he  lived,  even 
though  no  notice  was  ever  issued  and  he  had  been  compelled  to  resort 
to  the  courts  for  the  same.  The  case  of  the  State  v.  Owens,  63  Texas, 
261,  and  other  Texas  cases  decide  this  question. 

It  was  not  competent  for  the  Legislature  of  Texas  to  extend  the  term 
of  the  office,  and  the  instance  of  a  "vacancy"  indicated  by  article  4894, 
Sayles^  Statutes,  is  but  one  instance,  and  is  only  directory. 

William  Veal,  J,  T.  Daniels,  H.  E.  Bradford,  and  Oreene  &  Stewart, 
for  appellee. — The  chief  question,  if  indeed  not  the  only  one  in  the 
case,  was  whether,  under  the  admitted  facts,  there  existed  a  vacancy  in 
the  office  of  sheriff  of  Palo  Pinto  County  at  the  time  appellant  was  ap- 
pointed by  the  Commissioners  Court.  If  there  existed  a  vacancy  in 
said  office  at  said  time,  then  the  appointment  of  Maddox  was  valid  and 
the  court's  charge  to  the  jury  to  find  for  plaintiff  was  wrong;  but  if, 
as  we  contend,  there  existed  no  vacancy  in  said  office,  the  appointment  of 
Maddox  was  a  nullity  and  the  court's  charge  was  correct.  The  admitted 
facts  show  that  Lasater,  the  sheriff  elect,  died  without  qualifying  and 
without  receiving  any  legal  notice  of  his  election,  and  under  this  proof 
we  respectfully  contend  no  vacancy  in  the  office  existed,  for  it  is  almost 
universally  held  that  in  the  absence  of  some  statutory  provision  on  the 
subject,  the  failure  of  one  elected  to  an  office,  for  any  cause,  to  qualify 
does  not  create  a  vacancy  in  such  office.  Hamilton  v.  State,  51  S.  W. 
Rep.,  219;  Kimberlin  v.  State,  29  X.  E.  Rep.,  773;  Commonwealth  y. 
Hanley,  9  Pa.  St.,  513;  Baird  v.  Tilton,  37  Cal.,  (514;  People  v.  Whitman, 
10  Cal.,  38;  Tradway  v.  Lusk,  18  Mo.,  333;  19  Am.  and  Eng.  Enc.  of 
Law,  p.  432,  and  note  5,  433,  and  notes  1,  2. 

If,  as  we  contend,  no  vacancy  existed  in  said  office,  what  relation 
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or  attitude  does  the  appellee  York  occupy  with  regard  to  the  same? 
We  think  this  question  is  one  of  easy  solution,  for  the  Constitution  of 
the  State,  as  well  as  the  statute,  expressly  provides  that  he  shall  continue 
to  perform  the  duties  of  his  office  until  his  successor  is  duly  qualified. 
Article  16,  section  17,  of  the  present  State  Constitution  reads  as  follows: 
"All  officers  within  this  State  shall  continue  to  perform  the  duties  of 
their  offices  until  their  successors  shall  be  duly  qualified/'  And  article 
4890,  Revised  Statutes,  reads  as  follows:  "There  shall  be  elected  by  the 
qualified  voters  of  each  county  one  sheriff,  who  shall  hold  his  office  for 
two  years,  and  until  his  successor  shall  be  elected  and  qualified/'  Under 
the  foregoing  provisions  of  the  Constitution  and  the  statute  we  do  not 
think  there  is  any  room  for  doubt  or  quibble  that  appellee  is  to-day. 
and  has  all  the  time  been,  the  lawful  sheriff  of  Palo  Pinto  County  and 
entitled  to  receive  and  enjoy  the  fees  and  emoluments  of  said  office. 
The  mere  fact  that  an  official  had  failed  and  refused  to  perform  the 
duties  of  his  office  would  not  in  itself  create  a  vacancy,  but  would 
simply  be  grounds  upon  which  a  forfeiture  of  the  office  and  a  vacancy 
therein  might  be  judicially  declared.  Honey  v.  Graham,  89  Texas,  1; 
Page  V.  Hardin,  8  B.  Mon.,  648;  State  v.  Pritchard,  36  N.  J.  L.,  117; 
Cronin  v.  Stoddard,  97  X.  Y.,  271. 

In  support  of  our  contention  as  set  out  in  appellee's  brief  and  the 
dissenting  opinion  of  Judge  Huntei*  that  a  sheriff's  term  of  office  under 
the  Constitution  and  laws  of  this  State  is  for  two  years  and  until  the 
election  and  qualification  of  his  successor,  we  beg  to  submit  the  following 
additional  authorities:  State  v.  Harrison,  113  Ind.,  434;  Scott  v.  State, 
151  Ind.,  556;  Culbert  v.  Linkhauer,  142  Ind.,  94;  Drew  v.  Rodgers, 
118  Cal.,  393;  Baker  v.  Murphy,  30  Ore.,  405;  People  v.  Edwards  93 
Cal.,  153;  People  v.  Hamond,  6^  Cal.,  654. 

WILLIAMS,  Associate  Justice. — Appellee  York  instituted  this 
action  to  recovet  of  appellant  Maddox  the  title  and  possession  of  the 
office  of  sheriff  of  Palo  Pinto  County.  The  rights  of  the  parties  depend 
upon  the  following  facts : 

Prior  to  the  general  election  held  in  November,  1898,  York  was  the 
sheriff  of  that  county  and  was  a  candidate  for  re-election,  but  was  de- 
feated by  one  Lasater.  After  the  election  and  before  the  receipt  of 
official  notice  of  the  result,  Lasater  died.  The  Commissioners  Court 
declared  the  office  vacant  and  proceeded  to  fill  it  by  appointing  appel- 
lant, who  qualified  and  took  and  held  possession  until  ousted  by  the 
judgment  of  the  District  Court  in  favor  of  appellee.  Upon  appeal  from 
this  judgment,  the  Court  of  Civil  Appeals  reversed  it,  two  of  the  justices 
holding  that  the  appointment  made  by  the  Commissioners  Court  was 
valid,  while  the  other  justice  dissented,  holding  that  appellee  was  en- 
titled to  the  office  until  a  successor  had  been  elected  and  qualified,  and 
that,  therefore,  there  was  no  vacancy,  and  hence  no  power  of  appoint- 
ment in  the  Commissioners  Court.  The  question  thus  at  issue  has  been 
certified  to  this  court  for  determination,  and  the  answer  is  tha".  the 
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decision  of  the  majority  is  correct  and  properly  construes  the  provisions 
of  the  Constitution  controlling  the  subject,  in  accordance  with  previous 
opinions  of  this  court.  The  fullness  of  the  discussion  in  the  majority 
and  dissenting  opinions,  and  in  the  case  of  State  v.  Cocke,  54  Texas, 
482,  renders  it  unnecessary  for  us  to  write  further  on  the  subject. 

Affinned. 


A.  J.  Andebson  v.  S.  A.  Sessions. 

No.  856.    Decided  January  29,  1900. 

TTrban  Homestead— Garden  on  Detached  Lota. 

The  use  of  a  town  lot  as  a  garden  in  which  to  raise  fruits  and  vegetables  for  fam- 
ily  consumption  is  sufficient  to  constitute  it  a  part  of  the  residence  homestead, 
though  detached  therefrom  and  in  another  part  of  the  town.     (Pp.  287,  288.) 

Certificate  of  dissent  from  the  Court  of  Civil  Appeals  for  the  Sec- 
ond District,  in  an  appeal  from  Montague  County. 

F.  M.  Brantky,  for  appellant. — ^TJnder  the  claim  of  exemption  set  up 
by  appellee  it  was  incumbent  on  him  to  show  that  the  land  in  question 
was  being  used  by  himself  or  his  family  for  the  purposes  of  a  home  at  the 
time  of  the  levy.  The  conclusion  of  the  trial  court  that  the  land  in 
question,  at  the  time  of  the  levy  of  the  execution  on  it,  was  *T)eing  used 
for  the  purposes  of  a  home"  by  appellee  and  his  family  and  hence  con- 
stituted part  of  his  homestead  and  was  exempt  as  such,  was  erroneous 
and  not  borne  out  by  the  facts;  as  it  appeared  that  the  tract  in  question 
was  in  no  way  connected  with  or  appurtenant  to  appellant^s  home;  that 
its  use  was  in  no  way  essential  to  the  proper  occupancy,  use,  or  enjoy- 
ment by  appellee  or  his  family  of  his  home; — ^the  mere  fact  that  the 
revenues  or  fruits  derived  from  the  tract  may  have  been  applied  or  con- 
tributed to  the  comfort  or  pleasure  of  the  family  would  not  make  the 
tract  a  part  of  the  home  or  render  it  exempt  as  such.  Iken  v.  Olenick, 
42  Texas,  195;  Keith  v.  Hyndman,  57  Texas,  431;  Evans  v.  Womack, 
48  Texas,  230;  Mullins  v.  Looke,  8  Texas  Civ.  App.,  138. 

Oraham  &  Turner,  for  appellees. 

The  majority  and  dissenting  opinions  of  the  Court  of  Civil  Appeals, 
sent  up  with  the  certificate  of  dissent  herein,  were  as  follows: 

MAJORITY  OPINION. 
Filed  May  20,  1899. 

**HuNTER,  Associate  Justice. — This  was  a  suit  instituted  in  the  Dis- 
trict Court  of  Montague  County,  on  the  28th  day  of  Jime,  1898,  by  ap- 
pellee against  W.  R.  Pierson,  constable  of  precinct  No.  4,  Montague 
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County,  and  A.  J.  Anderson,  appellant,  to  enjoin  the  sale  by  said  eon- 
stable  of  a  tract  of  land  situated  in  the  town  of  Bowie,  in  said  Montague 
County,  under  an  execution  issued  out  of  the  Justice  Court  of  precinct 
No.  1,  Tarrant  County,  upon  a  judgment  rendered  therein  in  favor  of 
A.  J.  Anderson  against  S.  A.  Sessions.  The  ground  on  which  the  sale 
was  sought  to  be  enjoined  was  that  the  property,  consisting  of  about 
two  acres,  constituted  part  of  the  residence  homestead  of  appellee  and 
his  family,  and  as  such  was  exempt  from  such  sale;  that  while  it  was  de- 
tached from  the  dwelling  of  appellee,  yet  by  reason  of  its  cultivation, 
use,  etc.,  it  constituted  part  of  the  residence  homestead  of  appellee. 

"Appellant  Anderson  and  the  constable  answered  by  general  demur- 
rer and  special  exception,  admitting  the  existence  of  the  judgment  in 
the  Justice  Court  mentioned,  as  well  as  the  issuance  and  levy  of  the  exe- 
cution mentioned  therefrom  on  the  property  in  question,  but  denying 
that  the  property  levied  upon  was  exempt  or  constituted  any  part  of  the 
homestead  of  appellee  or  his  family.  They  further  averred  that  appel- 
lee acquired  the  property  in  question  simply  for  purposes  of  speculation, 
and  so  held  the  same  at  the  time  of  the  levy  in  question,  and  not  for 
the  purpose  of  a  homestead  at  all,  and  that  the  claim  of  appellee  that  the 
same  constituted  any  part  of  his  homestead  was  a  mere  pretense,  a  fraud, 
and  a  sham,  sought  to  be  asserted  with  the  fraudulent  intent  of  prevent- 
ing the  just  seizure  and  subjecting  of  the  property  towards  the  satisfac- 
tion of  his  just  debts. 

"The  case  was  tried  by  the  court  without  a  jury,  and  judgment  was 
rendered  perpetuating  the  injunction,  the  court  below  finding  that  the 
lot  in  question  was  part  of  the  residence  homestead  of  appellee;  and 
from  this  judgment  this  appeal  is  taken. 

"The  following  are  the  facts  as  found  by  the  district  judge,  and 
which  we  adopt: 

"  *As  to  matters  of  fact  I  find  that  the  defendant  Anderson  in  the 
Justice  Court  of  Tarrant  County  recovered  judgment  against  plaintifif, 
and  that  the  execution  sought  to  be  enjoined  was  issued  upon  said 
judgment  and  levied  upon  the  premises  in  controversy  as  the  property 
of  plaintiff,  as  alleged  in  the  plaintiff's  petition. 

"  T,  also  find  that  plaintiff  is,  and  was  at  the  time  of  such  levy,  a  mar- 
ried man,  the  head  of  a  family  consisting  of  himself,  his  wife,  and 
three  children;  that  with  his  family  he  has  continuously  resided  in 
Bowie,  Montague  County,  Texas,  on  lot  8,  block  48,  of  Stalling^s  ad- 
dition to  Bowie,  which  is  70  x  140  feet,  owned  by  him  for  many  years  last 
past.  The  premises  in  controversy  are  also  situated  within  the  corporate 
limits  of  the  said  city  of  Bowie,  from  800  to  1000  yards  from  the  lot 
on  which  plaintiff  resides.  He  purchased  the  premises  in  controversy 
in  January,  1895,  intending  when  he  got  able  to  do  so  to  build  upon  it 
and  move  onto  it  with  his  family,  and  very  soon  after  his  purchase 
inclosed  the  same  with  a  fence  and  planted  a  portion  thereof  in  fruit 
trees,  and  grape  and  blackberry  vines,  and  the  next  season  planted  the 
greater  portion  of  the  remainder  in  such  trees  and  vines.    That  during 
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the  year  1895  and  for  each  year  since,  including  the  present  year,  he 
has  cultivated  said  premises  in  garden  vegetables  exclusively  for  the 
use  of  himself  and  his  family,  carrying  the  vegetables  and  fruits  raised 
thereon  to  the  place  of  his  residence  to  be  eaten  by  his  family.  He  has 
never  sold  any  of  the  products  raised  on  such  premises,  and  no  part  of 
said  premises  has  been  used,  since  plaintiff  purchased  the  same,  for  rais- 
ing products  for  market,  but  solely  for  the  table  use  of  plaintiff  and 
family,  and  no  part  of  said  premises  has  been  rented  out  to  any  person. 
That  since  acquiring  said  premises  plaintiff  has  not  used  any  other 
piece  of  ground  as  a  garden,  and  on  said  lot  8  where  he  resides  he  has 
no  garden  and  no  room  for  any. 

"  'The  premises  in  controversy  consist  of  about  two  acres  of  ground, 
worth  about  $150,  and  these  premises,  together  with  said  lot  8  on  which 
plaintiff  resides,  are  worth  and  have  always  been  worth  less  than  $5000.^ 

"To  this  we  add  another  point  from  the  statement  of  facts, — ^that  the 
appellee's  business  or  occupation  was  that  of  a  drummer  or  traveling 
salesman,  and  had  been  for  eight  years  previous  to  the  levy,  and  the  lot 
in  question  was  not  claimed  as  his  business  homestead,  but  as  part  of  his 
residence  homestead,  and  that  the  two  lots  were  situated  in  different 
parts  of  the  city  altogether,  the  one  in  controversy  having  been  acquired 
several  years  after  the  establishment  of  his  home  on  the  other. 

'TJpon  the  facts  found  by  him,  the  learned  district  judge  filed  the 
following  conclusion  of  law:  Trom  the  foregoing  findings  of  fact  I 
conclude  as  a  matter  of  law,  that  the  premises  in  controversy  at  the 
time  of  the  levy  of  said  execution  thereon  constituted  a  part  of  the 
homestead  of  plaintiff  and  his  family,  being  used  for  the  purposes  of  a 
home,  and  hence  that  the  same  was  exempt  from  such  levy/ 

"The  contention  of  appellant  is,  (1)  that  the  lot  was  not  being  used 
for  the  purposes  of  a  home;  that  the  products  thereof,  though  used  only 
by  the  family  for  their  maintenance  and  pleasure,  were  not  necessary 
to  the  use  of  the  mansion  or  home,  as  a  home,  nor  did  they  or  the  lot 
contribute  to  the  proper  use  or  enjoyment  of  such  mansion  or  home, 
though  they  may  have  contributed  to  the  support  of  the  family;  and 
(2)  that  the  lot  was  not  connected  with  or  appurtenant  to  the  residence 
lot,  but  was  about  half  a  mile  distant  therefrom;  that  its  use  was  in  no 
way  essential  to  the  proper  occupancy,  use,  or  enjoyment  of  the  home 
by  appellee  or  his  family. 

"We  can  not  agree  with  appellant  in  his  contentions.  Our  Constitu- 
tion provides :  'The  homestead  in  a  city,  town,  or  village  shall  consist 
of  lot  or  lots,  not  to  exceed  in  value  five  thousand  dollars  at  the  time  of 
their  designation  as  the  homestead,  without  reference  to  the  value  of 
any  improvements  thereon ;  provided  that  the  same  shall  be  used  for  the 
purposes  of  a  home  or  as  a  place  to  exercise  the  calling  or  business  of 
the  head  of  the  family.^    Const,  of  1876,  art.  16,  sec.  51. 

"This  provision  does  not  require  that  the  lots  shall  be  connected  with 
each  other,  or  even  that  they  shall  be  near  to  each  other,  but  only  that 
they  must  be  within  the  city,  town,  or  village  limits.    Nor  does  it  re- 
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quire  that  they  should  be  necessary  or  essential  to  the  occupancy,  use, 
or  enjoyment  of  the  mansion  house,  but  only  that  they  be  used  for  the 
purposes  of  a  home. 

"The  case  of  Iken  v.  Olenick,  42  Texas,  196,  is  relied  on  by  appellant 
to  show  that  the  lot  must  be  contiguous  to  the  residence  lot.  But  that 
decision  was  rendered  in  1875,  under  the  Constitution  of  1869,  which 
contained  no  such  provision  relating  to  the  use  of  the  lots  for  the  pur- 
poses of  a  home  as  is  contained  in  our  present  Constitution  of  1876. 
The  Constitution  under  which  that  decision  was  rendered  provided 
for  the  exemption  from  forced  sale  as  the  homestead  of  'any  city,  town, 
or  village  lot  or  lots  not  to  exceed  $5000  in  value,'  but  that  decision 
was  made  to  turn  on  Worcester's  definition  of  the  word  homestead, — 
*The  place  of  the  house;  a  mansion  house  with  the  adjoining  land/ 
and  following  this  definition  our  Supreme  Court  as  then  constituted 
overruled  a  line  of  decisions  running  back  for  nearly  twenty  years 
which  were  more  liberal  to  the  family,  as  they  allowed  as  part  of  the 
homestead  the  lot  upon  which  the  husband  carried  on  his  business  to 
support  his  family,  as  well  as  all  others  occupied  by  the  family,  not 
exceeding  $2000  in  value,  although  disconnected  and  remote  from  the 
residence  lot.    Pryor  v.  Stone,  19  Texas,  373. 

"In  the  case  last  cited.  Chief  Justice  Hemphill,  construing  our  Con- 
stitution of  1845,  which  exempted  ^any  town  or  city  lot  or  lots,  in  value 
not  to  exceed  two  thousand  dollars,'  said:  ^It  allows  any  number  of 
lots,  not  to  exceed  two  thousand  dollars,  and  it  can  not  be  material  how 
many  or  how  far  or  how  near 'or  remote  from  each  other  may  be  the 
lots  occupied  for  the  convenicAce  of  the  family  and  for  the  prosecution  of 
the  business  or  employment  6f  its  head  or  members.' 

"Thus  the  people  of  Texas  understood  their  homestead  laws  for  two 
decades,  and  seem  to  have  been  contented  and  happy,  when  the  decision 
in  Iken  v.  Olenick  suddenly  made  its  appearance  in  their  reports,  and 
in  less  than  twelve  months  from  the  rendition  thereof  a  convention  of 
delegates  from  the  people  were  met  in  Austin  and  had  framed  the  pres- 
ent Constitution,  in  which,  in  our  opinion,  they  in  unmistakable  terms 
framed  a  homestead  law  exactly  in  accord  with  Chief  Justice  Hemp- 
hill's decision,  overruling,  as  it  were,  the  decision  in  Iken  v.  Olenick 
and  confirming  that  in  Pryor  v.  Stone.  So  that  now,  whatever  may 
have  been  Mr.  Worcester's  definition  of  the  word  homestead,  the  people 
of  Texas  have  made  a  definition  of  their  own,  and  have  declared  that 
the  homestead  in  a  city,  town,  or  village  shall  consist  of  lot  or  lots, 
in  whatever  portion  of  the  town  situated,  whether  near  to  each  other 
or  remote,  not  to  exceed  in  value  $5000,  provided  they  be  used  either 
for  the  purposes  of  a  home  or  as  a  place  to  exercise  the  calling  or  busi- 
ness of  the  head  of  a  family. 

"Following  the  adoption  of  that  Constitution  came  in  1881  the  deci- 
sion in  Arto  v.  Maydole,  54  Texas,  247,  where  our  Supreme  Court,  in 
construing  the  clause  defining  an  urban  homestead,  said:  *The  ques- 
tion is  not  whether  any  portion  of  this  adjoining  block  may  have  been 
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a  necessity  or  a  mere  convenience  to  the  enjoyment  of  the  homestead, 
but  whether  in  fact  it  was  a  part  of  the  homestead.  If  it  was,  the  fact 
that  it  may  have  been  used  as  an  approach  to  the  mansion  or  for  the 
purpose  of  ornamentation  or  pleasure  grounds  only  would  not  defeat 
it  of  the  homestead  protection/ 

"In  1882  the  case  of  Brooks  v.  Chatham,  57  Texas,  33,  was  decided, 
where  the  clause  of  the  Constitution  defining  the  rural  homestead  was 
construed.  That  clause  provides  that  the  country  homestead  ^shall 
consist  of  not  more  than  200  acres  of  land,  which  may  be  in  one  or  more 
parcels,  with  the  improvements  thereon,'  and  the  court  held  that  the 
clause  immediately  following  the  definition  of  an  urban  homestead,  to 
wit,  ^provided  the  same  shall  be  used  for  the  purposes  of  a  home,'  ap- 
plied to  the  parcels  of  land  claimed  as  a  rural  homestead  the  same  as 
it  did  to  the  lot  or  lots  claimed  as  a  city  homestead;  and  it  was  further 
said  by  the  distinguished  jurist  who  wrote  that  opinion  that  the  parcel 
claimed  might  be  situated  eight  or  ten  miles  from  the  home  place,  if 
its  use  was  such  as  to  designate  it  as  part  of  the  home. 

'*In  1883  the  same  court  held  in  Medlenka  v.  Downing,  59  Texas, 
40,  that  the  use  of  a  town  or  city  lot  for  a  garden  'fixed  upon  it  the 
homestead  character;'  and  this  too  in  a  case  where  the  lot  was  separated 
by  a  fence  and  the  homestead  had  been  designated  in  writing  for  the 
purpose  of  securing  a  loan,  excluding  the  garden,  upon  which,  with 
other  property,  the  mortgage  was  given. 

"In  1884  the  same  court,  in  the  case  of  Jacobs  v.  Hawkins,  63  Texas, 

4,  said:  *If  there  be  an  actual  use  of  property  as  for  a  homestead  pur- 
pose, although  it  be  detached  from  the  lot  on  which  the  residence  or 
mansion  house  stands,  then  it  is  not  necessary  that  some  open  assertion 
or  claim  to  it  as  part  of  the  homestead  be  made,  otherwise  than  as  such 
claim  is  evidenced  by  the  use.' 

"Following  this  decision,  in  the  year  1885  the  case  of  Axer  v.  Bassett, 
63  Texas,  548,  was  decided,  where  the  two-acre  lot  claimed  as  part  of 
the  urban  homestead  was  100  yards  from  the  residence  lot,  but  was  used 
for  a  rye  and  barley  patch  and  to  pasture  cows  and  horses  on,  and  it 
was  held  to  be  part  of  the  homestead  because  used  for  the  purposes  of 
the  home. 

"We  think  that  the  use  of  a  lot  for  the  purpose  of  raising  garden  veg- 
etables, berries,  and  fruits  for  the  family  table  is  one  of  the  uses  to 
which  home  lots  are  usually  devoted.  It  is  a  garden,  as  the  term  is 
understood  among  Texans,  and  a  garden  in  a  Texas  town  or  village  is 
considered  as  much  a  part  of  the  home  as  the  front  yard  or  the  back 
yard  or  the  stables  and  horse  lot,  and  the  writers  of  our  Constitution 
must  have  so  understood  it  and  intended  it.    Waggener  v.  Haskell,  35 

5.  W.  Rep.,  1.  If  the  lot  adjoined  the  residence  lot,  used  as  it  is,  though 
divided  from  it  by  a  high  wall  or  fence,  would  anyone  contend  that  it 
was  not  a  part  of  the  homestead  ?  Certainly  not.  And  why  would  it 
be?  Simply  because  it  was  used  for  the  purposes  of  a  home,  and  not 
because  it  was  contiguous. 
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"Then  if  a  garden  is  a  home  use, — one  that  would  protect  it  if  ad- 
joining the  residence  lot,  as  held  in  the  Medlenka  case, — ^we  can  see  no 
reason  why  the  same  use  will  not  protect  it  though  situated  across  the 
street,  as  in  the  Jacobs-Hawkins  case,  or  across  ten  streets,  or  anywhere 
else  in  the  town,  city,  or  village.  It  might  not  be  as  convenient  a  home- 
stead, thus  scattered  from  suburb  to  suburb,  but  probably  the  best  the 
poor  drummer  would  be  able  to  own.  He  might  not  be  able  to  own  the 
lot  adjoining  his  residence  to  use  for  a  garden,  because  of  its  great  value 
for  building  purposes,  but  could  buy  one  in  the  suburbs  of  the  town 
larger  and  perhaps  better  adapted  for  a  garden,  and  thus  add  a  few 
comforts  to  his  home.  If  play  grounds  and  shady  parks  with  graveled 
walks  used  only  for  pleasure  or  ornamentation  are  protected,  because 
used  for  the  purposes  of  a  home,  we  think  that  a  little  garden  spot, 
although  in  a  distant  suburb  of  the  town,  would  not  be  an  improper 
or  an  unreasonable  addition  to  the  homestead,  where  it  is  used  for  the 
purpose  of  supplying  the  home  table  with  the  necessaries  and  comforts 
of  life; — for  the  children  of  the  poor  must  eat,  though  they  may  not 
have  much  time  to  play. 

"It  is  contended  also  that  because  when  he  bought  the  lot  he  intended 
to  build  a  residence  on  it  when  he  got  able,  and  has  since  only  used  it 
as  a  garden,  this  would  render  it  liable  to  execution.  But  we  are  also 
constrained  to  differ  from  this  view.  Both  are  homestead  purposes, 
and  shifting  the  uses  of  the  lot  from  one  homestead  purpose  to  another 
does  not  constitute  an  abandonment  nor  deprive  the  lot  of  its  home- 
stead character.     See  Axer  v.  Bassett,  supra. 

"Finding  no  error  in  the  judgment,  it  is  affirmed." 

DISSENTING    OPINION. 
Filed  May  20,  1899. 

"Stephens,  Associate  Justice. — It  is  not  pretended  that  the  lot 
in  controversy,  consisting  of  about  two  acres  and  used  as  a  garden  for 
appellee's  family,  was  exempt  as  a  place  to  exercise  his  calling  or  busi- 
ness, which  was  *that  of  a  traveling  man,'  but  the  exemption  is  claimed 
upon  the  sole  ground  that  the  same  was  'used  for  purposes  of  a  home.' 

"The  case  made  by  the  undisputed  evidence  is  this:  About  eight 
years  before  the  trial  appellee  acquired  a  homestead  in  the  southeastern 
part  of  the  town  of  Bowie,  upon  a  lot  70  by  140  feet,  where  he  has  ever 
since  resided  with  his  family,  the  improvements  on  this  lot  consisting 
of  a  dwelling-house,  barn,  cow-lot,  etc.  About  five  years  later  he  pur- 
chased the  two-a^re  lot  in  controversy  in  the  northern  part  of  the  town, 
and  distant  a  half  mile  or  more  from  his  residence,  with  the  intention 
of  building  and  moving  on  it  'when  he  got  able  to  do  so,'  or  when  he 
could  sell  the  place  where  he  lived  in  the  southeast  part  of  the  town. 
.  With  this  in  view,  he  had  it  fenced  and  planted  with'  fruit  trees,  grape 
vines,  and  blackberries.  He  also  caused  it  to  be  cultivated  in  vegeta- 
bles of  various  kinds  each  year  thereafter,  which  were  used  by  his 
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family  ^in  home  consumption/  Both  lots  are  situated  within  the  cor- 
porate limits  of  Bowie,  a  town  of  3500  or  4000  people,  but  in  different 
parts  of  the  town  altogether.  The  territory  intervening  is  cut  up  into 
streets  and  lots  and  blocks,  and  is  pretty  well  built  up  with  residences 
and  settled  up/ 

"The  Constitution  of  this  State  exempts  the  homestead  of  the  fam- 
ily from  execution,  and  provides  that  an  urban  homestead  ^shall  con- 
sist of  a  lot  or  lots  not  to  exceed  in  value  $5000,  at  the  time  of  their 
designation  as  a  homestead,  without  reference  to  the  value  of  any  im- 
provements thereon,  provided  that  the  same  shall  be  used  for  the  pur- 
poses of  a  home,  or  as  a  place  to  exercise  the  calling  or  business  of  the 
head  of  a  family/ 

"In  Waggener  v.  Haskell,  35  Southwestern  Reporter,  1,  it  was  held 
that  this  constitutional  definition  of  the  homestead  was  intended  to  set- 
tle the  previous  conflict  of  judicial  construction  upon  that  question,  it 
having  first  been  decided,  as  expressed  in  the  opinion  of  Chief  Justioe 
Hemphill  in  Prvor  v.  Stone,  19  Texas,  371,  that  the  homestead  might 
include,  besides  the  place  of  residence,  'a  place  where  the  head  or  mem- 
bers may  pursue  such  business  or  avocation  as  may  be  necessary  for  the 
support  and  comfort  of  the  family,'  though  remote  from  the  place  of 
residence;  but  in  the  opinion  of  Justice  Moore  in  Iken  v.  Olenick,  42 
Texas,  195,  the  exemption  beyond  the  'mansion  house'  was  restricted  to 
Hhe  land  which,  from  its  use,  as  well  as  its  contiguity,  it  is  to  be  sup- 
posed was  intended  to  be  exempted  from  the  demands  of  creditors,  as 
part  and  parcel  of  the  land  connected  with  and  necessary  for  the  use 
and  enjoyment  of  the  mansion  house,'  thus  excluding  the  place  of  busi- 
ness, if  not  otherwise  a  part  of  the  homestead. 

"In  this  connection  it  may  not  be  amiss  to  quote  from  Thompson  on 
Homesteads  and  Exemptions,  section  120,  page  105,  the  following 
characteristic  comment:  'We  shall  also  see  that  the  doctrine  of  the 
early  Texas  cases — ^that  a  man  can  have  a  homestead  scattered  all  over 
a  town,  regardless  of  intervening  streets,  alleys,  lots,  or  blocks — has 
been  exploded  in  that  State,  denied  in  Kansas,  and  can  not  be  regarded 
as  sound  law  anywhere/ 

"Says  Justice  Denman  in  Waggener  v.  Haskell,  supra,  referring  to 
the  above  quotation  from  the  Constitution:  'It  will  be  observed  that 
the  first  proviso  includes  (1)  land  used  for  the  purposes  of  a  home,  as 
indicated  in  the  opinion  of  Justice  Moore;  and  (2)  land  used  as  a  place 
to  exercise  the  calling  or  business  of  the  head  of  a  family,  as  contended 
by  Chief  Justice  Hemphill/ 

"The  plain  meaning  of  the  constitutional  definition  then  is,  that  the 
lot  or  lots  claimed  to  be  exempt  must,  first  of  all,  be  designated  as  the 
homestead,  either  residence  or  business  or  both,  and  if,  as  in  this  case, 
only  a  residence  homestead  is  claimed,  the  definition  given  by  Judge 
Moore,  and  not  that  of  Chief  Justice  Hemphill,  should  apply.  It 
therefore  seems  to  me  that  the  lot  in  question,  besides  being  acquired 
and  designated  for  a  different  purpose,  was  not  so  situated  and  used 
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in  connection  with  the  ^mansion  house'  as  to  make  it  ^appendant  to  and 
part  thereof/  it  being  entirely  too  remote  from  the  residence  for  *it 
to  be  supposed'  that  it  Vas  intended  to  be  exempted  from  the  demands 
of  creditors,  as  part  and  parcel  of  the  land  connected  with  and  neces- 
sary for  the  use  and  enjoyment  of  the  mansion  house.'  It  can  not  fairly 
be  said  in  such  case  to  have  been  used  for  the  purposes  of  a  home,  how- 
ever beneficial  its  use  may  have  been  to  the  family,  and  whatever  might 
be  the  effect  of  such  use  were  the  lot  in  the  vicinity  of  the  ^mansion 
house,'  so  as  to  be  appurtenant  thereto. 

"In  my  opinion,  the  separated  lots  in  a  town  or  city  exempted  by  the 
Constitution  as  the  place  and  for  the  purposes  of  the  home  should  be 
situated  at  least  approximately  together,  and  not,  as  in  this  instance, 
a  half  mile  apart  and  on  opposite  sides  of  the  town — ^in  totally  dif- 
ferent neighborhoods.  It  was  this  anomalous  idea  of  a  home  ^scattered 
far  and  wide'  which  our  Supreme  Court  repudiated  in  Iken  v.  Olenick, 
supra,  the  governing  principle  being  thus  further  stated  in  that  ease: 
*The  visible  occupation  of  the  homestead,  or  mansion  house,  or  lands 
adjoining  or  in  actual  use,  as  appendant  to  and  part  thereof,  is  notice 
to  creditors  and  purchases  dealing  with  the  husband.' 

"The  correctness  of  that  decision  has  never  since  been  questioned, 
as  it  is  undoubtedly  sound  and  in  line  with  the  authorities  everywhere, 
but  the  latest  expression  of  our  Supreme  Court  is  to  the  effect  that  it  has 
received  constitutional  sanction,  though  the  Constitution  went  fur- 
ther and  exempted,  in  addition,  as  the  place  of  business,  what  was  held 
not  to  be  exempt  in  Iken  v.  Olenick  as  a  part  of  the  home  premises. 
Waggener  v.  Haskell,  supra;  Thomp.  on  Homesteads  and  Exemp.,  sec. 
127. 

"What  was  said  by  Judge  Stayton  in  Brooks  v.  Chatham,  57  Texas, 
31,  was  with  reference  to  a  rural  homestead,  and  it  will  be  observed 
that  the  proviso  above  quoted  from  section  51,  article  16,  of  the  Con- 
stitution applies  as  well  to  the  parcels  of  land  in  the  country  as  to  the 
lots  of  land  in  a  town  or  city.  That  is,  one  or  more  parcels  of  the  land 
constituting  the  homestead  in  the  country,  if  not  used  for  the  purposes 
of  a  home,  may  still  be  exempt  as  the  place  to  exercise  the  calling  of 
the  head  of  the  family,  that  of  farming  and  the  like.  Hence  it  is  im- 
material that  such  parcel  or  parcels  may  be  remote  from  that  upon 
which  is  situated  the  dwelling  house  and  home  of  the  family.  The 
homesteader  still  gets  the  substantial  benefit,  it  is  true,  of  the  doctrine 
of  the  early  Texas  cases  which  was  repudiated  in  Iken  v.  Olenick,  but 
it  is  under  the  constitutional  provision  exempting  the  place  to  exercise 
the  calling  or  business  of  the  head  of  the  family,  and  not  that  exempting 
what  is  designated  and  used  merely  for  the  purposes  of  a  home. 

"As  the  business  of  a  ^traveling  man'  or  'drummer'  is  of  such  nature 
as  not  to  admit  of  a  place  for  its  exercise,  he  is  without  the  pale  of  the 
provision  exempting  a  place  of  business.  His  homestead  exemption  is 
not  broader,  therefore,  than  that  covered  by  the  definition  in  Iken  v. 
Olenick,  for  he  can  onlv  have  what  for  the  sake  of  convenience  is  termed 
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the  residence  homestead.  Nor  does  the  law  allow  him  two  such  home- 
steads^ though  in  reality  that  seems  to  be  what  is  claimed  in  this  case; 
for  the  effect  of  the  findings  of  fact,  in  my  opinion,  is  that  the  lot  in 
question,  situated  in  the  northern  part  of  Bowie,  was  acquired  and  im- 
proved, not  as  a  part  of  the  existing  homestead  in  the  southeast  part 
of  the  town,  but  to  become  a  new  and  different  homestead  at  an  in- 
definite time  in  future,  it  be^ng  used  in  the  meantime  for  just  such 
purposes  as  a  farm,  orchard,  or  garden  in  the  country  would  be  used. 
That  is,  it  was  never  designated  by  concurrent  intention  and  use  as  a 
part  of  the  already  established  homestead,  but  the  use  made  of  it  in 
connection  therewith  was  temporary  merely. 

"Upon  both  of  these  grounds  I  am  constrained  to  dissent  from  the 
conclusion  of  the  majority,  and  that,  too,  notwithstanding  the  pathetic 
appeal  made  in  their  opinion  in  behalf  of  the  ^poor  drummer.'  The 
children  of  the  poor  must  eat,'  say  they,  to  which,  without  dissenting 
from  a  proposition  so  humane  and  benevolent,  I  answer,  let  them  be 
fed  by  him  who  is  responsible  for  their  existence  in  the  world,  and  upon 
whom  therefore  naturally  and  justly  devolves  the  duty,  rather  than  by 
judicial  construction  at  the  expense  of  the  creditor,  who  may,  perchance, 
be  also  poor,  with  children  of  his  own  to  feed.  If  he  is  not  equal  to  the 
task,  and  the  ^poor  man's  burden'  must  be  borne  by  strangers,  then 
open  wide  the  door  of  charity  and  let  others  besides  the  creditor  in. 
But  until  the  law  provides  for  the  ^poor  drummer'  some  exemption  in 
lieu  of  a  place  to  exercise  the  business  or  calling  of  the  head  of  the 
family,  it  is  not  within  the  province  of  the  courts  to  make  any  such  pro- 
vision merely  because  his  children  'must  eat.' " 

GAINES,  Chief  Justice. — This  case  comes  to  us  upon  a  certificate 
of  dissent. 

The  suit  was  brought  by  the  appellee  against  one  Pierson,  as  con- 
stable, and  the  appellant,  as  plaintiff  in  execution,  to  enjoin  the  sale  of 
a  certain  lot  in  the  town  of  Bowie,  upon  the  ground  that  it  was  a  part 
of  his  homestead  and  therefore  exempt  from  forced  sale. 

The  case  was  tried  without  a  jury  and  the  trial  judge  found  the  fol- 
lowing facts : 

"As  to  matters  of  fact,  I  find  that  the  defendant  Anderson  in  the 
Justice  Court  of  Tarrant  County  recovered  judgment  against  the  plain- 
tiff, and  that  the  execution  sought  to  be  enjoined  was  issued  upon  said 
judgment  and  levied  upon  the  premises  in  controversy  as  the  property  of 
plaintiff,  as  alleged  in  the  plaintiff's  petition. 

*1  also  find  that  plaintiff  is,  and  was  at  the  time  of  such  levy,  a  mar- 
ried man,  the  head  of  a  family  consisting  of  himself,  his  wife,  and  three 
children; that  with  his  family  he  has  continuously  resided  in  Bowie,  Mon- 
tague County,  Texas,  on  lot  8,  block  48,  of  Stalling's  addition  to  Bowie, 
which  is  70  x  140  feet,  owned  by  him  for  many  years  last  past.  The 
premises  in  controversy  are  also  situated  within  the  corporate  limits 
of  said  city  of  Bowie,  from  800  to  1000  yards  from  the  lot  on  which 
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plaintiff  resides.  He  purchased  the  premises  in  controversy  in  January, 
1895,  intending,  when  he  got  able  to  do  so,  to  build  upon  it  and  move 
onto  it  with  his  family,  and  very  soon  after  his  purchase  inclosed  the 
same  with  a  fence  and  planted  a  portion  thereof  in  fruit  trees,  and  grape 
and  blackberry  vines,  and  the  next  season  planted  the  greater  portion  of 
the  remainder  in  such  trees  and  vines.  That  during  the  year  1896  and 
for  each  year  since,  including  the  present  year,  he  has  cultivated  said 
premises  in  garden  vegetables  exclusively  for  the  use  of  himself  and  his 
family,  carying  the  vegetables  and  fruits  raised  thereon  to  the  place 
of  his  residence  to  be  eaten  by  his  family.  He  has  never  sold  any  of 
the  products  raised  on  such  premises,  and  no  part  of  said  premises  has 
been  used,  since  plaintiff  purchased  the  same,  for  raising  products  for 
market,  but  solely  for  the  table  use  of  plaintiff  and  family,  and  no 
part  of  said  premises  has  been  rented  out  to  any  person.  That  since 
acquiring  said  premises  plaintiff  has  not  used  any  other  piece  of  ground 
as  a  garden,  and  on  said  lot  8  where  he  resides  he  has  no  garden  and 
no  room  for  any. 

"The  premises  in  controversy  consist  of  about  two  acres  of  ground, 
worth  about  $150,  and  these  premises  together  with  said  lot  8  on  which 
plaintiff  resides,  are  worth  and  have  always  been  worth  less  than  $5000.'*' 

Upon  the  facts  so  found,  the  court  held  the  lot  in  controversy  ex- 
empt and  gave  judgment  for  the  plaintiff. 

The  Court  of  Civil  Appeals  adopted  the  findings  of  the  court  below 
and  affirmed  its  judgment, — one  of  the  judges  dissenting.  The  ques- 
tion whether,  under  the  Constitution  and  laws  of  our  State,  the  lot  in 
controversy  is  to  be  deemed  a  part  of  appellee's  homestead  and  therefore 
not  subject  to  be  sold  under  execution,  is  ably  and  exhaustively  discussed 
both  in  the  opinion  of  the  court  and  in  that  of  the  dissenting  judge. 
We  therefore  deem  it  sufficient  to  say  that  we  concur  in  the  view  of 
the  majority  and  are  of  opinion  that  the  point  of  dissent  was  correctly 
decided  by  the  court.     Accordingly,  our  opinion  will  be  so  certified. 

Affirmed. 
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FEBKUAKY,  1900. 


EXGUSH    AND   ScOTTISH-AmERICAX    MORTGAGE   AND   INVESTMENT 

Company,  Limited,  v.  D.  H.  Hardy,  Secretary 
OF  State. 

No.  852.    Decided  February  5,  1900. 

1.  Constitution — Impairing  Contract — Foreign  Corporation. 

Rights  of  property  acquired  by  a  foreign  corporation  under  a  permit  to  do  busi- 
ness in  the  State  obtained  under  a  previous  law,  if  such  as  are  protected  by  the 
Constitution,  need  no  issuance  of  another  permit  for  thei^  protection;  and  an 
amendment  of  the  law  requiring  conditions  for  obtaining  a  renewal  of  such  per- 
mits with  which  the  corporation  can  not  comply  is  not  unconstitutional  as  im- 
pairing such  previously  acquired  rights.    (P.  205.) 

2.  Constitution — ^Act  of  Legrislature— Subject  Embraced  in  Title — ^Amend- 

ment of  BeTised  Statutes. 

Description  of  an  act  in  its  title  as  an  amendment  of  a  numbered  article  in  a 
code,  such  as  our  Revised  Statutes,  is  sufficient  to  allow  any  amendment  germane 
to  the  subject  treated  in  the  article  referred  to.    (P.  298.) 

3.  Same. 

The  Act  of  the  Twenty-fifth  Legislature,  Laws  of  1897,  page  192,  entitled  "An  Act 
to  amend  articles  641  and  642,  chapter  2,  title  21,  of  the  Revised  Civil  Statutes  of 
Texas,  relating  to  the  creation  of  corporations,"  was  not  unconstitutional  so  far 
as  it  attempted,  in  subdivision  56,  to  restrict  the  issuance  of  permits  to  do  busi- 
ness to  such  foreign  corporations  as  could  show  subscription  of  50  per  cent  and 
payment  of  10  per  cent  of  their  authorized  capital,— a  subject  not  relating  to  "crea- 
tion of  corporations"  but  embraced  in  subdivision  50  of  article  642  previous  to  such 
amendment.     (Pp.  295-298.) 

4.  BeTised  Statutes — ^Amendments  Concurrent  with  Adoption. 
Reviewing  the  legislation  on  the  subject  (Revised  Statutes  1879,  article  566,  and 

subsequent  amendments;  Revised  Statutes  1895,  article  642;  Laws  of  1897,  page  192, 
subdivision  56),  held,  that  the  reference  in  the  last  named  act  to  article  642,  as  the 
law  to  be  amended,  meant  that  article  as  amended  by  the  Act  of  1895  and  appearing 
in  the  Revised  Statutes  as  published,  and  not  such  article  as  previously  reported 
by  the  revisers  but  which  was  never  adopted  in  that  form.    (P.  298.) 

5.  Constitution — Title  of  Act — Numbered  Articles  of  Statutes. 

That  the  provision  of  the  Act  of  1895,  appearing  as  article  642  of  the  Revised 
Statutes,  and  restricting  permits  to  foreign  corporations,  should  be  held  unconstitu- 
tional because  not  embraced  in  the  title  of  the  act  (which  is  not  decided),  would 
not  make  invalid  the  same  provision  in  the  Act  of  1897  adopted  as  an  amendment 
of  such  article  by  its  number, — such  last  act  taking  effect  as  a  new  exercise  of 
legislative  power,  and  the  reference  to  article  642  being  a  sufficient  description  of  the 
subject  whether  that  article  was  previously  constitutional  or  not.     (Pp.  298-300.) 

6.  Same— Amendment  of  Unconstitutional  Law. 

While  amendment  of  an  unconstitutional  law  would  not  impart  validity  to  it,  the 
new  statute  may  contain  all  the  elements  of  a  valid  enactment,  and  therefore  have 
the  force  of  law  from  its  adoption; — the  invalid  law  serving  when  properly  referred 
to,  to  indicate  the  proposed  subject  for  the  new  and  valid  one.     (P.  300.) 
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7.    Mandamus — Foreign  Corporation — Permit — Stock  Subscription. 

A  foreign  corporation  is  not  entitled  to  mandamus  requiring  the  Secretary  of 
State  to  issue  it  a  permit  to  do  business,  where  it  does  not  show  that  50  per  cent 
of  its  authorized  capital  stock  has  been  subscribed  as  required  by  laws  of  1897, 
page  192,  subdivision  56.    (P.  295.) 

Original  application  for  writ  of  mandamus  against  the  Secretary 
of  State  to  compel  him  to  issue  to  applicant  a  permit  to  do  business  in 
the  State. 

T.  W.  Gregory y  for  relator. — The  proviso  in  section  56  of  chapter  130 
of  the  Acts  of  the  Regular  Session  of  the  Twenty-fifth  Legislature 
(page  192)  seeking  to  restrict  the  granting  of  permits  to  foreign  corpo- 
rations is  unconstitutional  and  void  under  section  35  of  article  3  of  the 
Constitution  of  the  State  of  Texas,  the  subject  of  said  proviso  not  being 
expressed  in  the  title  to  the  act,  and  the  bill  containing  more  than  one 
subject.  Const,  of  Texas,  sec.  35,  art.  3;  Acts  Twenty-fifth  Leg.,  p. 
188;  arts.  641,  642,  chap.  2,  title  21,  Rev.  Civ.  Stats,  (not  as  published, 
but  as  originally  adopted);  Acts  of  1895,  p.  190;  Acts  of  1893,  p.  109; 
Acts  of  1891,  p.  161;  Acts  of  1888,  p.  1;  Acts  of  1887,  p.  40;  Acts  of 
1885,  p.  59;  Rev.  Stats,  of  1879,  title  20,  chaps.  1,  2;  Rev.  Stats,  of  1895, 
chap.  17,  title  21;  Acts  of  1889,  p.  87;  Acts  of  1887,  p.  116;  Adams  v. 
San  Antonio  W.  W.  Co.,  86  Texas,  486;  Giddings  v.  San  Antonio,  47 
Texas,  553;  Gunter  v.  Texas  L.  &  M.  Co.,  82  Texas,  502;  Cannon  v. 
Hemphill,  7  Texas,  208;  State  v.  Shadle,  41  Texas,  405;  Cool.  Const. 
Lim.,  172  et  seq.;  Grubbs  v.  State,  24  Ind.,  295;  Igoe  v.  State^,  14  Ind., 
239;  State  v.  Bankers'  Assn.,  23  Kan.,  501;  Eaton  v.  Walker,  76  Mich., 
579;  Stewart  v.  Society,  41  Mich.,  67;  Messenger  v.  State,  25  Neb.,  674; 
People  v.  Congdon,  77  Mich.,  351 ;  Insurance  Co.  v.  Iron  Co.,  42  Fed. 
Rep.,  372;  Dorsey's  Appeal,  72  Pa.,  192. 

Counsel  for  respondent  practically  admit  that  "if  the  Act  of  1897 
undertook  to  amend  a  separate  and  independent  law  which  related  alone 
to  the  creation  of  private  domestic  corporations,"  the  relator  would  be 
correct  in  its  contention,  but  insist  that  the  Act  of  1897  amends  article 
642  of  the  Revised  Civil  Statutes  of  1895,  and  that  section  50  of  that 
article  contains  a  proviso  similar  to  the  one  here  attacked;  and  further, 
that  section  35  of  article  3  of  the  Constitution  has  no  application 
(under  section  43  of  article  3)  to  Revised  Statutes,  and  that  the  Legis- 
lature could  therein  embrace  in  the  same  chapter,  article,  etc.,  as  many 
incongruous  subjects  as  it  saw  fit ;  that  article  642,  as  found  in  the  Re- 
vised Statutes,  was  a  valid  enactment,  and  the  amendatory  Act  of  1897 
was  likewise  valid  under  the  decision  in  Gunter  v.  Texas  Land  Mortgage 
Co.,  82  Texas,  496. 

A  complete  answer  to  this  contention  is  that  section  50  of  article 
642  is  not  a  part  of  the  Revised  Civil  Statutes  of  Texas,  adopted  in 
1895,  nor  is  there  anything  whatever  in  the  entire  act  relating  to  permits 
to  foreign  corporations  except  article  745,  which  provides  that  permits 
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shall  be  issued  to  foreign  corporations  liling  copies  of  their  articles  of 
incorporation,  etc. 

By  a  reference  to  the  original  act  in  the  office  of  the  Secretary  of 
State,  it  will  be  seen  that  article  642  contains  only  thirty-nine  sections, 
and  is  a  reproduction  of  the  Act  of  1891,  page  161. 

It  is  true  that  the  volume  of  laws  usually  known  as  the  Revised 
Statutes  of  1895  contains  the  entire  Act  of  1895,  page  190,  including 
section  50  of  article  642.  It  is  also  true  that  the  volume  purports 
upon  its  face  to  be  a  single  legislative  act  presented  to  the  Governor  for 
his  approval  on  April  29,  1895,  and  becoming  a  law  without  his  sig- 
nature. As  a  matter  of  fact,  the  Act  of  1895,  page  190,  was  passed 
subsequently  to  the  act  adopting  and  establishing  the  Eevised  Civil 
Statutes  of  1895,  the  first  mentioned  being  presented  to  the  Governor 
on  April  30,  1895,  and  the  second  on  April  29,  1895. 

This  printed  volume  was  compiled  by  Mr.  Xat  Jackson  (I  believe) 
under  authority  of  chapter  82  of  the  Act  of  1895  (page  110),  approved 
by  the  Governor  on  April  30,  1895. 

The  purpose  of  this  last  mentioned  act  is  expressed  in  its  title  lo  be 
''to  provide  for  the  publication  and  distribution  of  the  Revised  Civil 
Statutes,  the  Penal  Code,  and  Code  of  Criminal  Procedure  of  the  State 
of  Texas  adopted  and  established  by  the  Twenty-fourth  Legislature  of 
the  State  of  Texas,  and  to  make  an  appropriation  therefor;"  it  is  not  an 
act  to  create  the  Revised  Civil  Statutes,  which  are  spoken  of  in  section 
1  as  already  adopted  "by  the  present  session  of  the  Legislature,"  and  its 
purpose  is  only  to  provide  for  the  printing  and  distribution  of  existing 
laws,  the  volume  to  be  known  as  *'The  Revised  Statutes  of  Texas, 
1895''  (section  2).  Section  4  provides  that  where  an  article  "in  said  Re- 
vised Statutes  or  Codes  shall  have  been  amended"  by  the  Legislatures  of 
1893  or  1895  the  articles  as  amended  should  be  inserted  in  the  pub- 
lished volume  in  lieu  of  the  original  article.  Section  8  provides  that  the 
Governor  should  appoint  a  codifier  who  should  prepare  the  volume  for 
publication  and  read  and  revise  the  proof,  etc.  The  remaining  sections 
relate  to  the  mechanical  part  of  the  work  and  its  distribution.  It  will 
hardly  be  contended  that  the  mechanical  act  of  Mr.  Jackson  in  substi- 
tuting for  publication  the  Act  of  1895  in  lieu  of  the  Act  of  1891  was  a 
legislative  enactment,  or  that  it  made  any  change  whatever  in  the  ex- 
isting law ;  it  surely  will  not  be  contended  that  Mr.  Jackson  was  empow- 
ered to  make  the  unconstitutional  Act  of  1895  constitutional  and  valid 
by  such  a  mechanical  performance,  or  that  the  title  to  the  act  creating 
his  position  would  sustain  a  provision  giving  such  authority.  And, 
besides  this,  the  unconstitutional  Act  of  1895  had  no  effect  as  to  the 
proviso,  and  amended  nothing  in  that  respect,  and  so  even  the  limited 
compiling  power  given  Mr.  Jackson  under  section  4  could  not  apply 
to  this  proviso.  It  seems  clear  that  chapter  82  of  the  Acts  of  1895 
(page  110)  is  not  such  an  "adoption  of  and  giving  effect  to''  a  digest  or 
revision  as  is  contemplated  by  section  43,  article  3,  of  the  Constitution. 
Such  an  act,  and  the  one  to  be  looked  to  in  this  case,  is  the  one  presented 
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to  the  Governor  on  April  29,  1895;  its  title  is  "An  Act  to  adopt  and 
establish  the  Revised  Civil  Statutes  of  the  State  of  Texas."  Section  1 
is:  "Be  it  enacted  by  the  Legislature  of  the  State  of  Texas,  that  the 
following  titles,  chapters,  and  articles  shall  hereafter  constitute  the  Re- 
vised Civil  Statutes  of  the  State  of  Texas.'' 

Relator  having  invested  its  funds  in  Texas  before  the  Act  of  1897  was 
passed,  on  real  estate  security,  and  having  invested  no  funds  since 
then,  and  having  necessarily  become  the  purchaser  at  foreclosure  sale  of 
much  of  the  real  estate  security,  and  being  in  position  where  it  must 
necessarily  become  the  purchaser  of  still  more  under  foreclosure  of  loans 
not  yet  due,  the  effect  of  said  act,  which  will  prevent  it  from  making 
any  enforceable  contracts  in  reference  to  sale,  lease,  or  other  disposi- 
tion of  said  lands  is  to  impair  the  obligation  of  its  contracts  and  de- 
prive it  of  its  vested  rights. 

This  is  not  a  question  of  imposing  conditions  on  corporations  wish- 
ing to  do  business  in  the  State,  or  of  taking  away  permits  already 
issued,  but  is  a  question  of  impairing  the  obligation  of  contracts 
legally  entered  into  by  subsequent  legislative  provisions.  While  a  State 
may  prescribe  the  terms  upon  which  foreign  corporations  may  do  busi- 
ness within  its  limits  and  may  exclude  them  entirely,  it  can  not  confis- 
cate or  destroy  acquired  rights. 

T.  S.  Smith,  Attorney-General  and  R.  H,  Ward,  Assistant,  for  re- 
spondent.— If  the  Act  of  1897,  under  consideration,  undertook  to  amend 
a  separate  and  independent  law,  which  alone  related  to  the  creation  of 
private  domestic  corporations,  there  would  be  much  force  in  the  conten- 
tion of  relator.  The  Act  of  1897  does  not  amend  an  independent  law, 
but  amends  articles  G41  and  642,  chapter  2,  title  21,  of  the  Revised  Civil 
Statutes  of  Texas  relating  to  private  corporations. 

Subdivision  50  of  article  642  of  the  Revised  Statutes,  in  force  prior  to 
the  amendment  of  the  Act  of  1897,  imposed  the  same  conditions  upon 
foreign  corporations  as  are  imposed  by  the  amendment  of  1897.  This 
])resents  the  question,  is  article  642,  as  set  forth  in  the  Revised  Statutes, 
constitutional?  If  it  is,  then  the  Act  of  1897  amendatory  of  this  ar- 
ticle is  certainly  in  compliance  with  the  Constitution.  Title  21,  Revised 
Statutes,  treats  of  all  corporations,  both  foreign  and  domestic.  Chapter 
17  of  that  title  also  relates  to  granting  permits  to  foreign  corporations 
to  do  business  in  Texas. 

Section  35,  article  3,  of  the  Constitution  has  no  application  whatever 
to  the  enactment  or  putting  in  effect  of  the  Revised  Statutes,  for  section 
43  of  article  3  of  the  Constitution  expressly  exempts  the  Legislature, 
in  the  enactment  of  the  Revised  Statutes,  and  putting  them  into  effect, 
from  the  limitations  imposed  by  section  35,  article  3,  of  the  Constitution. 
If  section  35,  article  3,  of  the  Constitution  has  no  application  to  the 
Revised  Statutes,  then  there  is  absolutely  no  limitation  upon  the  Legis- 
lature in  embracing  in  the  same  act  as  many  inconsistent  or  incongruent 
subjects  or  objects  as  the  Legislature  may  see  fit.    The  United  States 
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Constitution  has  no  provision  similar  to  section  35,  article  3,  of  the 
Texas  Constitution,  hence,  various  and  distinct  subjects  are  often  em- 
braced in  an  act  of  Congress.  This  being  so,  the  arrangement  of  a 
statute,  the  classification  of  the  various  subjects  contained  in  a  statute, 
or  the  order  in  which  they  come,  are  all  matters  within  the  legislative 
discretion  and  control.  There  is  no  constitutional  inhibition,  in  the  ab- 
sence of  a  constitutional  requirement,  against  incorporating  in  one  act 
divers  subjects  of  legislation,  that  in  one  act  regulations  may  be  pre- 
scribed for  the  creation  of  domestic  corporations  and  the  regulation  of 
foreign  ones.  In  the  case  of  Bobinson  v.  State,  15  Texas,  313,  it  was 
said :  "The  classifying  of  the  provisions  of  statutes  was  doubtless  sug- 
gested by  the  practice  adopted  by  elementary  writers  and  commentators 
upon  the  laws,  of  classifying  the  subjects  treated  of,  for  the  purpose  of 
orderly  and  harmonious  arrangement  and  convenience.  But  it  has  never 
been  supposed  that  such  arrangement  and  classification  constituted  any 
part  of  either  the  common  or  statute  law,  or  that  it  was  intended  to  sub- 
serve any  other  purpose  than  that  of  convenience  merely.  It  would  be 
quite  as  foreign  and  repugnant  to  all  heretofore  received  ideas  of  what 
properly  constitutes  the  title  of  an  act,  to  hold  that  it  extends  to  and 
includes  the  classification  of  its  provisions,  as  it  would  be  to  suppose  the 
classification  in  the  present  instance  as  appropriate  as  that  which  has 
been  usually  adopted.  Because  a  certain  classification  has  been  usual, 
it  is  not  therefore  binding  upon  the  Legislature  as  a  matter  of  consti- 
tutional law.  It  can  not  be  supposed  that,  if  they  should  depart  from 
it,  to  adopt  one  which  might  be,  or  which  they  might  deem  to  be,  more 
appropriate,  the  act  would  be  therebv  rendered  unconstitutional  and 
void." 

We  think  it  perfectly  plain  that  article  642  as  found  in  the  Revised 
Statutes  was  a  valid  enactment.  If  this  be  true,  then  the  amendatory 
Act  of  1897  fully  complies  with  section  35,  article  3,  of  the  Constitu- 
tion. The  caption  of  the  act  clearly  points  out  the  article,  chapter, 
and  title  of  the  Revised  Statutes  to  be  amended.  That  this  was  a 
sufficient  compliance  with  section '35,  article  3,  of  the  Constitution, 
has  been  expressly  held  in  the  case  of  Gunter  v.  Texas  Land  Mortgage 
Co.,  82  Texas,  496,  and  in  State  v.  McCracken,  42  Texas,  383. 

Xow  to  recur  to  the  Act  of  1897,  page  188,  it  will  be  observed  that 
that  act  amends  article  642  of  the  Revised  Statutes.  It  changes  subdi- 
vision 50  by  eliminating  from  it  all  the  provisions  relating  to  foreign 
corporations,  and  makes  it  relate  to  the  organization  of  mutual  fire,  or 
storm,  or  lightning  insurance  companies  alone,  while  it  adds  another 
subdivision,  denominated  56,  in  which  are  incorporated  all  the  provi- 
sions relating  to  both  domestic  and  foreign  corporations,  as  to  their  au- 
thorized capital  stock,  and  the  amount  thereof  required  to  be  subscribed 
and  paid  as  conditions  precedent  to  the  right  to  transact  business,  which 
were  in  subdivision  50  prior  to  its  amendment  by  the  Act  of  1897  under 
consideration. 

We  think  it  too  plain  to  admit  of  controversy  that  the  Act  of  1897 
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is  constitutional  and  valid,  and  that  relator  must  comply  with  it  in  order 
to  be  entitled  to  receive  a  permit  to  transact  business  in  Texas. 

As  to  the  second  question.  A  State  can  exclude  altogether  a  foreign 
corporation  from  transacting  business  in  the  State,  or  permit  it,  subject 
to  such  conditions,  limitations,  and  regulations  as  the  Legislature  may 
prescribe  with  but  two  exceptions,  which  are:  1.  A  State  can  not  ex- 
clude from  its  limits  a  corporation  engaged  in  interstate  or  foreign  com- 
merce; and,  2.  Where  the  corporation  is  in  the  employ  of  the  general 
government.  2  Cook  on  Corp.,  sec.  69G;  Huffman  v.  Mort.  and  Inv.  Co., 
36  S.  W.  Rep.,  306;  Silver  Mining  (^o.  v.  New  York,  143  U.  S.,  315; 
Doyle  V.  Insurance  Co.,  94  U.  S.,  541.  In  the  above  case  on  page  540 
it  was  said:  "The  cases  of  Bank  of  Augusta  v.  Earle,  Ducat  v.  Chicago, 
Paul  V.  Virginia,  and  LaFayette  Insurance  Co.  v.  French,  establish  the 
principle  that  a  State  may  impose  upon  a  foreign  corporation,  as  a 
condition  of  coming  into  or  doing  business  within  its  territory,  any 
terms,  conditions,  and  restrictions  it  may  think  proper,  that  are  not  re- 
pugnant to  the  Constitution  or  laws  of  the  United  States.  The  point 
is  elaborated  at  great  length  by  Chief  Justice  Taney  in  the  case  first 
named,  and  by  Mr.  Justice  Field  in  the  case  last  named. 

"The  correlative  power  to  revoke  or  recall  a  permission  is  a  necessar}* 
consequence  of  the  main  power.  A  mere  license  by  a  State  is  always 
revocable.  Rector  v.  Philadelphia,  24  How.,  300;  People  v.  Roper,  55 
X.  Y.,  629;  People  v.  Conmiissioners,  47  N.  Y.,  50.  The  power  to  revoke 
can  only  be  restrained,  if  at  all,  by  an  explicit  contract  upon  good  con- 
sideration to  that  effect.  Humphreys  v.  Pegues,  16  Wall.,  244;  Tomlin- 
son  V.  Jessup,  15  Wall.,  454. 

**A  license  to  a  foreign  corporation  to  enter  a  State  does  not  involve 
a  permanent  right  to  remain,  subject  to  the  laws  and  Constitution  of  the 
United  States.  P'ull  power  and  control  over  its  territories,  its  citizens, 
and  its  business,  belonging  to  the  State." 

In  the  case  of  Taber  v.  Interstate  Building  and  Loan  Association,  91 
Texas,  95,  the  Supreme  Court  say:  "P]very  State  has  the  right  to  pre- 
scribe the  terms  upon  which  any  corporation  created  in  another  State 
or  foreign  country  may  do  business  within  its  limits,  and  may  exclude 
such  corporations  entirely,  with  the  exceptions  of  corporation*  en- 
gaged in  interstate  commerce  or  such  as  are  employed  by  the  United 
States  in  the  transaction  of  its  business.'' 

WILLIAMS,  Ass(K  lATE  Jtstice. — This  is  a  suit  instituted  in  this 
court  by  plaintiff,  a  foreign  corporation,  to  compel,  by  mandamus,  the 
Secretary  of  State  to  issue  to  it  a  permit  to  do  business  in  this  State, 
which  the  Secretary  refuses  to  do,  on  the  ground  that  plaintiff  has  not 
shown  that  50  per  cent  of  its  authorized  capital  stock  has  been  sub- 
scribed, as  required  by  the  Act  of  the  Legislature  of  1897.  Laws  25th 
I^g.,  p.  192,  subdiv.  56. 

The  fact  thus  relied  upon  by  respondent  is  admitted,  and  it  is  con- 
ceded also  that  proof  of  such  fact  is,  by  the  statute  referred  to,  made 
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a  condition  precedent  to  the  issuance  of  the  permit;  but  plaintiff  con- 
tends (1)  that  the  provision  of  the  statute  in  question  is  unconstitu- 
tional and  void  because  it  is  not  embraced  in  the  title  of  the  act  stating 
the  subject  thereof;  and  (2)  that  such  provision  can  not  be  held  ap- 
plicable to  the  plaintiff,  because  its  effect  would  be  to  impair  the  obli- 
gation of  a  contract  between  plaintiff  and  the  State  and  to  destroy 
plaintiff's  vested  rights  of  property.  The  second  contention  is  based 
upon  the  facts  that,  in  1889,  under  the  laws  then  existing,  which  made 
no  such  requirement  as  that  contained  in  the  Act  of  1897,  plaintiff  ob- 
tained a  permit  to  do  business  in  this  State  for  the  period  of  ten  years 
from  its  date,  and,  thereafter  and  before  the  passage  of  the  Act  of  1897, 
made  loans  and  acquired  large  property  rights  in  the  State;  that,  al- 
though it  has  made  no  loans  since  the  passage  of  that  statute  and  has  ac- 
quired no  property  except  by  foreclosure  of  liens  made  before  it  took 
effect,  and  has,  since  its  enactment,  used  its  utmost  efforts  to  wind  up  its 
business  in  the  State  and  sell  all  lands  owned  by  it,  it  has  not  been  able 
to  dispose  of  all  of  such  property;  and  plaintiff  claims  that  without  a 
further  permit,  it  can  not,  under  the  laws,  make  enforceable  contracts 
for  renting  and  sale  of  such  lands. 

As  to  this,  we  think  it  is  sufficient  to  say  that  these  facts  present  no 
ground  for  compelling  the  respondent  to  issue  a  new  permit  to  do  busi- 
ness, if  the  statute  does  not  make  it  his  duty  to  do  so.  Whether  or  not* 
such  is  his  duty  must  depend  upon  the  question,  whether  or  not  plaintiff 
has  complied  with  the  conditions  imposed  by  law  to  entitle  it  to  demand 
of  the  officer  the  action  which  it  seeks  to  compel  him  to  take.  The 
proposition  involved  in  this  contention  is  that  plaintiff  has  acquired 
rights  of  property  which  are  protected  by  the  Constitution,  notwith- 
standing the  expiration  of  its  permit.  If  so,  there  is  no  need  for  the  is- 
suance of  another  permit  to  enforce  such  rights.  Ail  the  rights  of  prop- 
erty claimed  by  plaintiff,  as  arising  from  the  transaction  of  its  business 
under  the  expired  permit,  might  be  conceded,  and  still  it  would  not  fol- 
low that  it  is  the  respondent's  duty  to  issue  a  new  permit.  Such  a  duty 
must  be  imposed  by  the  law  under  which  respondent  is  required  to  act 
before  the  court  can  compel  him  to  perform  it.  The  case  must  therefore 
depend  upon  the  decision  of  plaintiff's  first  contention. 

The  general  subject  of  the  issuance  of  permits  to  foreign  corporations 
is  treated  in  articles  745-749  of  the  Revised  Statutes  of  1895,  as 
amended,  as  to  article  745,  by  chapter  119,  Acts  of  1897,  page  107. 

All  of  the  requirements  of  these  articles  were  complied  with  by  plain- 
tiff, and  under  their  provisions,  it  became  the  duty  of  respondent  to 
issue  the  permit,  unless  an  additional  condition  precedent  to  its  issuance 
is  imposed  by  article  642  of  the  Revised  Statutes,  as  amended  by  chap- 
ter 130  of  the  Acts  of  1897,  page  188-192,  before  referred  to^  It  is 
conceded  that  such  is  the  effect  of  the  last  named  statute,  if  it  is  a  valid 
law,  and  thus  the  contention  first  stated  is  raised.  To  a  right  under- 
standing of  the  objection  to  the  statute,  a  history  of  the  legislation  end- 
ing in  the  provisions  of  the  Act  of  1897  last  referred  to,  is  essential. 
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In  the  Revised  Statutes  of  1879,  the  purposes  for  which  corporations 
might  be  created  in  this  State  were  defined  in  article  566,  and  to  that 
subject  alone  the  article  related.  It  was  amended  from  time  to  time 
by  the  substitution  of  new  articles  with  the  same  number,  all  of  which, 
down  to  and  including  that  of  1891,  treated  solely  of  the  same  subject 
as  the  original-  The  amendment  of  1891  stood  as  article  566  when  the 
codifiers  came  to  revise  the  statutes,  and  in  their  codification  they  em- 
bodied it  as  article  642.  No  action  was  taken  by  the  Legislature  upon 
their  revision  and  the  bill  reported  for  adopting  it,  until  the  session  of 
1895,  when  the  bill  was  adopted,  but  with  the  provision,  in  section  26, 
"that  no  laws  ♦  ♦  ♦  enacted  by  the  Twenty-third  Legislature 
(1893)  or  by  the  present  session  of  the  Twenty-fourth  Legislature  (1895) 
shall  be  in  any  way  affected  by  the  repealing  clause  of  this  title,  but  any 
and  all  such  laws  shall  continue  to  be  the  laws  of  this  State,  this  act  of 
revision  to  the  contrary  notwithstanding." 

In  the  meantime,  the  Legislature,  in  1893,  had  adopted  another 
amendment  of  article  566  of  the  Revised  Statutes  of  1879,  as  amended 
in  1891,  which  amendment  was  still  confined  to  the  original  subject  of 
that  article, — the  purposes  for  which  corporations  might  be  created. 
But  in  1895,  at  the  same  session  at  which  the  Revised  Statutes  were 
adopted,  an  amendment  of  the  Act  of  1893  was  passed  substituting  a 
new  article  566  for  that  contained  in  the  last  named  act.  The  amenda- 
tory Act  of  1895  gave  this  title:  "An  Act  to  amend  article  566,  chapter 
2,  title  20,  of  the  Revised  Civil  Statutes  of  the  State  of  Texas,  as 
amended  by  the  Twenty-third  Legislature,  chapter  83,  page  109,  relat- 
ing to  the  purposes  for  which  private  corporation s*may  be  formed." 
The  article  as  set  forth  in  the  body  of  the  act  contained  fifty-four  sub- 
divisions giving  the  purposes  for  which  corporations  might  be  formed, 
of  which  subdivision  50  was  as  follows: 

"For  the  organization  of  mutual  fire  associations  ^^ithout  an  author- 
ized or  subscribed  capital  stock.  The  stockholders  of  all  private  cor- 
porations created  under  the  provisions  of  this  act  shall  be  required  to 
subscribe  at  least  fifty  per  cent  and  pay  in  at  least  ten  per  cent  of  its 
authorized  capital  before  it  shall  be  authorized  to  do  business  in  this 
State;  and  whenever  the  stockholders  of  any  such  company  shall  furnish 
satisfactory  evidence  to  the  Secretary  of  State  that  at  least  fifty  per  cent 
of  its  authorized  capital  has  been  subscribed  and  ten  per  cent  paid  in, 
it  shall  be  the  duty  of  said  officer  to  receive,  file,  and  record  the  charter 
of  such  company  in  the  office  of  the  Secretary  of  State  upon  application 
and  the  payment  of  all  fees  therefor,  and  to  give  his  certificate  showing 
the  record  of  such  charter  and  authority  to  do  business  thereunder;  pro- 
vided, that  foreign  corporations  obtaining  permits  to  do  business  in 
this  State  shall  show  to  the  satisfaction  of  the  Secretary  of  State  that 
fifty  per  cent  of  their  authorized  capital  stock  has  been  subscribed  and 
that  at  least  ten  per  cent  of  the  authorized  capital  has  been  paid  in 
before  such  permit  is  issued."    Laws  24th  Leg.  (1895),  p.  193. 

The  last  proviso  contains  the  first  reference  made  in  any  of  the  stat- 
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utes  amending  article  566  to  foreign  corporations  or  permits.  That 
subject  had  been  regulated  by  other  statutes  which  were  codified  by 
the  Fevisers  in  articles  745-749  before  referred  to. 

At  the  same  session  of  the  Legislature  which  adopted  the  new  Be- 
vised  Statutes  and  the  amendment  just  stated,  an  act  for  their  publica- 
tion and  distribution  was  passed  which  provided  that  the  ^Tlevised 
Civil  Statutes,  the  Penal  Code,  and  the  Code  of  Criminal  Procedure" 
should  be  published  and  distributed  in  a  volume  to  be  entitled  "The 
Revised  Statutes  of  Texas  of  1895,"  and  contained  the  following: 

*'Sec.  4.  Where  any  article  in  said  Revised  Statutes  or  Codes  shall 
have  been  amended  and  re-enacted  by  either  of  said  Legislatures,  said 
articles  shall  be  omitted,  and  the  article  as  amended  and  re-enacted 
shall  be  inserted  in  lieu  thereof,  with  marginal  notes  or  references 
showing  the  date  of  the  statute  by  which  said  article  was  amended, 
and  the  page  of  the  session  acts  in  which  said  statute  appears."  Laws 
24th  Leg.,  p.  110. 

In  pursuance  of  this  direction,  the  volume  was  published,  contain- 
ing, as  article  642,  the  amendment  adopted  in  1895  of  article  566  of 
the  old  revision,  instead  of  that  of  1891,  as  reported  by  the  codifiers. 

In  1897,  the  act  relied  on  by  respondent  was  passed.  It  was  en- 
titled "An  act  to  amend  articles  641  and  642,  chapter  2,  title  21,  of 
the  Revised  Civil  Statutes  of  Texas  relating  to  the  creation  of  corpo- 
rations." Like  the  article  amended,  this  statute  again  defines  the  pur- 
poses for  which  corporations  may  be  formed,  adding  several  subdivis- 
ions, one  of  which  is  as  follows: 

"The  stockholders  of  all  private  corporations  created  for  profit  and 
with  an  authorized  capital  stock  under  the  provisions  of  this  chapter 
shall  be  required  to  subscribe  at  least  fifty  per  cent  and  pay  in  at  least 
ten  per  cent  of  its  authorized  capital  before  it  shall  be  authorized  to 
do  business  in  this  State,  and  whenever  the  stockholders  of  any  such 
company  shall  furnish  satisfactory  evidence  to  the  Secretary  of  State 
that  at  least  fifty  per  cent  of  its  authorized  capital  has  been  subscribed, 
and  ten  per  cent  paid  in,  it  shall  be  the  duty  of  said  officer  to  receive, 
file,  and  record  the  charter  of  such  company  in  the  office  of  the  Secre- 
tary of  State  upon  application  and  the  pa}Tnent  of  all  fees  therefor, 
and  to  give  his  certificate  showing  the  record  of  said  charter,  and  au- 
thority to  do  business  thereunder;  provided,  that  foreign  corporations 
obtaining  permits  to  do  business  in  this  State  shall  show  to  the  satis- 
faction of  the  Secretary  of  State  that  fifty  per  cent  of  their  authorized 
capital  stock  has  been  subscribed,  and  that  at  least  ten  per  cent  of  the 
authorized  capital  has  been  paid  in,  before  such  permit  is  issued." 
Laws  25th  Leg.  (1897),  pp.  188-192. 

The  contention  of  plaintiff  is  that  the  last  proviso,  relating  to  per- 
mits to  foreign  corporations,  is  not  embraced  within  the  subject  named 
in  the  title  to  the  act.  If  we  could  disregard  the  reference  in  the  title 
to  the  number  of  the  article  of  the  Revised  Statutes  to  be  amended, 
and  look  alone  to  the  words,  "relating  to  the  creation  of  private  cor- 
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porations/'  as  expressing  the  whole  subject  of  the  act,  it  may  be  true 
that  such  expression  would  not  be  broad  enough  to  admit  provisions 
concerning  the  issuance  of  permits  to  foreign  corporations.  This  it  is 
unnecessary  to  decide,  since,  in  view  of  the  previous  decisions  in  this 
and  other  courts  and  of  the  course  of  legislation  based  upon  their 
authority,  it  must  be  held  that  such  a  reference  to  the  number  of  an 
article  in  a  code,  such  as  our  Revised  Statutes,  is  sufficient  in  the  title 
of  an  act  amendatory  thereof  to  allow  any  amendment  germane  to  the 
subject  treated  in  the  article  referred  to.  Gunter  v.  Texas  Land  Mort- 
gage Co.,  82  Texas,  502;  State  v.  McCracken,  -1:2  Texas,  384.  Many 
decisions  from  other  States  to  the  same  effect  might  be  cited.  The 
reason  for  the  decisions  holding  this  proposition  must  be  that  the  nam- 
ing of  the  article  to  be  amended  directs  attention  to  all  of  the  provi- 
sions therein,  as  the  subject  of  the  amending  act,  and  that  such  pro- 
visions can  be  ascertained  by  reading  the  article  to  be  amended.  How- 
ever questionable  may  be  the  practice  and  the  decisions  by  which  it  has 
been  recognized  as  valid,  it  has  been  so  long  and  so  often  followed  that 
this  court  would  not  be  justified  in  now  holding  it  to  be  a  violation  of 
the  Constitution. 

The  effect  of  the  reference  to  the  article  to  be  amended  is  not  re- 
stricted by  the  other  language  of  the  title  to  the  act  in  question.  Such 
other  language  is,  as  far  as  it  goes,  properly  descriptive  of  the  subject 
of  the  amended,  as  well  as  of  the  amendatory,  act.  It  simply  does  not 
cover  the  whole  of  the  subject;  but  the  reference  to  the  number  of  the 
article  to  be  amended  does  include,  as  the  subject  of  the  amendatory 
act,  the  whole  subject  embraced  by  the  provisions  of  the  former.  It 
is  that  article  which  the  title  proposes  to  amend,  and  not  merely  such 
})arts  of  it  as  relate  to  the  creation  of  corporations. 

It  seems  to  be  contended,  however,  that  the  reference  to  the  article 
of  the  Revised  Statutes  to  be  amended  should  be  treated  as  meaning 
the  article  of  that  number  as  embraced  in  the  Code  adopted  by  the 
Legislature,  and  not  that  published  in  the  volume,  the  assumption  being 
that  the  Legislature  adopted  the  article  C42  in  the  Code  reported  by 
the  revisers,  which  contained  no  reference  to  permits  to  foreign  cor- 
porations. The  answer  is  that  the  article,  as  reported,  never  became 
a  part  of  the  adopted  revision.  By  the  operation  of  section  26  of  the 
act  adopting  the  Revised  Statutes,  and  of  section  4  of  the  act  providing 
for  the  publication  and  distribution  thereof,  before  stated,  article  642, 
as  reported,  was  displaced  and  the  amendment  of  1895  substituted  in 
its  stead,  and  the  latter  became  the  provision  really  adopted  as  article 
(J42,  and  w^as  therefore  properly  published  as  such.  The  Act  of  1897 
must  therefore  be  regarded  as  an  amendment  of  article  642,  as  con- 
tained in  the  published  volume. 

It  is  further  urged  that  the  Act  of  1895  before  stated  as  amending 
article  odG,  as  enacted  by  the  amendment  of  1893,  was  itself  void  as  to 
the  proviso  concerning  the  issuance  of  permits  to  foreign  corporations, 
because  there  was  nothing  upon  that  subject  in  the  law  amended  and 
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no  title  to  the  amending  act  sufficient  to  embrace  it.  We  shall  assume, 
without  definitely  so  deciding,  that  this  proposition  is  true.  Its  cor- 
rectness may  depend,  however,  upon  the  effect  to  be  given  to  section 
43,  article  3,  of  the  Constitution,  which  provides :  "The  first  session  of 
the  Legislature  under  this  Constitution  shall  provide  for  revising,  di- 
gesting, and  publishing  the  laws,  civil  and  criminal ;  and  a  like  revision, 
digest,  and  publication  may  be  made  every  ten  years  thereafter;  pro- 
vided, that  in  the  adoption  of  and  giving  effect  to  any  such  digest  or 
revision,  the  Legislature  shall  not  be  limited  by  sections  35  and  36  of 
this  article.*' 

By  this  provision,  the  Legislature,  in  adopting  and  "giving  effect  to'* 
the  revision,  is  exempted  from  the  requirement  as  to  titles  to  bills. 
Whether  this  exemption  exists  only  in  the  enactment  of  the  bill  directly 
adopting  and  putting  in  force  the  code,  or  also  in  the  framing  and  pass- 
ing, at  the  same  session,  of  other  bills  adopting  amendments  which 
are  made  by  the  Legislature  a  part  of  the  body  of  laws  established,  is  a 
question  which  we  do  not  find  it  necessary  to  decide. 

Unless  it  is  saved  by  the  provision  of  the  Constitution  just  quoted, 
it  is  probably  true  that  the  last  proviso  of  subdivision  50  of  the  Act 
of  1895,  amending  article  566,  was  void,  because  it  related  to  a  subject 
embraced  neither  in  that  article  nor  in  the  title  of  the  amendatory  act. 
It  would  be  true,  also,  that  such  proviso,  from  merely  being  published 
by  authority  in  the  Revised  Statutes,  would  not  acquire  the  force  of  law. 
The  whole  of  the  article  as  amended  would  not,  in  this  view,  be  void, 
since  the  objection  affected  only  the  parts  of  it  which  were  not  germane 
to  the  subject  of  the  original  article,  and  therefore  all  of  article  642 
in  the  published  volume,  except  those  parts  to  which  the  objection  ap- 
plies, stood  as  the  law  of  the  State  when  the  Legislature,  in  1897,  came 
to  act  upon  it,  and  could  properly  be  referred  to  as  an  article  of  the 
Revised  Statutes  in  framing  an  amendment. 

The  question  therefore  arises  whether  or  not  the  title  to  the  Act  of 
1897,  in  giving  the  number  of  the  article  to  be  amended,  sufficiently 
indicated  the  subject  treated  in  the  unconstitutional  proviso,  as  a  part 
of  the  subject  of  the  amendatory  act.  We  can  see  no  substantial  reason 
why  this  question  should  not  be  answered  in  the  affirmative.  The 
object  of  the  requirement  that  the  subject  of  an  act  should  be  stated 
in  its  title  is  simply  to  direct  attention  to  the  subject  to  be  legislated 
upon.  Such  subject  is  sufficiently  indicated  w^hen  the  title  gives  the 
number  of  an  article  of  the  Code  in  which  it  is  included;  and  the  fact 
that  a  provision  in  such  article  may  be  unconstitutional  does  not  lessen 
the  effect  of  the  reference  to  it  as  notice  that  it  is  to  be  made  the  sub- 
ject of  further  legislation.  The  amendatory  act  derives  no  force  as 
law  from  any  virtue  in  the  act  amended,  but  takes  its  effect  from  the 
new  exercise  of  legislative  power.  If  such  power  is  exerted  and  the 
legislative  will  expressed  in  accordance  with  the  Constitution,  such 
expression  becomes  law  without  the  aid  of  the  statute  referred  to  in 
the  title,  whether  the  latter  is  constitutional  or  not.       The  statute 
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amended  is  referred  to  only  to  indicate  the  subject  with  which  the 
Legislature  proposes  to  deal,  and  to  such  purpose  its  validity  is  not  es- 
sential. The  very  object  of  the  amendment  may  be  to  supply  a  consti- 
tutional enactment  in  the  place  of  one  which  was  unconstitutional. 

It  is  sometimes  said,  broadly,  that,  since  an  unconstitutional  statute 
is  void,  it  can  not  be  amended,  and  that  hence  another  statute  attempt- 
ing an  amendment  of  it  is  void.  It  is  doubtless  true  that  the  amend- 
ment of  an  unconstitutional  law  does  not  impart  efficacy  to  it,  but  it 
by  no  means  follows  that  the  new  statute  is  void.  It  may  contain  all 
the  elements  of  a  valid  enactment  and  therefore  may  have  the  force 
of  law  from  its  adoption.  The  mere  fact  that  it  attempts  to  amend 
an  invalid  statute  can  not  defeat  it  when  it  is,  itself,  a  complete  ex- 
pression of  legislative  will,  made  in  conformity  with  constitutional  re- 
quirements. 

While  the  invalid  statute  may  have  no  force  of  its  own,  it  may  serve, 
when  properly  referred  to,  to  indicate  the  subject  upon  which  the  Leg- 
islature proposes  to  pass  a  valid  law. 

It  was  held  in  the  case  of  Quinlan  v.  Houston,  etc..  Railway  Com- 
pany, 89  Texas,  356,  that  a  repealed  law  might,  by  proper  reference  to 
its  provisions  in  a  subsequent  statute,  be  imported  into  and  become  a 
part  of  the  latter  by  force  of  the  new  legislative  act.  And  in  the  fol- 
lowing cases  it  was  held  that  statutes  undertaking  to  amend  prior  ones 
which  were  unconstitutional,  merely  because  the  Legislature  had  failed 
to  comply  with  constitutional  requirements  in  their  enactment  and 
not  for  want  of  power  in  the  Legislature  to  adopt  them,  were  valid 
laws  taking  effect  from  their  passage.  State  v.  Corbett,  61  Ark.,  226; 
State  V.  Bailey,  56  Kan.,  81;  Walsh  v.  State,  142  Ind.,  357;  State  v. 
City  of  Cincinnati,  40  N.  E.  Rep.,  508.  We  think  these  decisions  state 
the  correct  principle,  notwithstanding  some  apparent  conflict  in  the 
authorities. 

The  various  provisions  of  article  642,  as  contained  in  the  Act  of 
1895,  did  not  constitute  legislation  upon  more  than  one  subject.  All 
of  such  provisions  might  properly  have  been  put  in  one  statute  with  a 
title  sufficiently  broad  to  cover  them.  The  defect  consisted  in  the 
restrictive  character  of  the  title,  which  limited  the  subject  to  the  crea- 
tion of  corporations.  But,  when  the  Legislature  in  1897  acted  upon 
the  subject,  it  employed  a  title  sufficient  to  cover  all  the  provisions 
actually  contained  in  the  article  to  which  the  title  pointed,  and  hence 
the  new  exercise  of  the  legislative  power  made  all  such  provisions  valid. 

Our  conclusion  is  that  the  provision  in  question  is  valid,  and  that 
plaintiff,  not  having  complied  with  it,  is  not  entitled  to  the  issuance 
of  the  permit. 

Writ  refused. 
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W.  H.  KiMBROUGH  V.  W.  W.  Barnett. 

No.  861.    Decided  February  5,  1900. 

1.  School  Superintendent — Office— Action  for. 

The  position  of  superintendent  of  free  schools  of  the  city  of  Houston  is  an  office, 
and  the  lawful  incumbent  has  a  right  to  recover  it  or  its  emoluments  if  unlawfully 
deprived  of  the  benefit.    (P.  309.) 

2.  Same— State  Superintendent — Jurisdiction. 

The  superintendent  of  public  instruction  for  the  State  has  no  jurisdiction  over 
the  question  who  is  the  lawful  superintendent  of  schools  in  a  city  which  has  as- 
sumed independent  control  thereof,  ner  of  who  constitute  its  lawful  board  of 
trustees.  (P.  309.) 

3.  Constitutional  Law — School  Trustees — Term  of  Office. 

The  Act  of  March  30,  18^,  so  far  as  it  relates  to  the  election  of  trustees  for 
public  schools  in  independent  districts  and  fixes  their  terms  of  office,  is  void,— 
being  in  conflict  with  article  16,  section  30,  of  the  Constitution,  limiting  the  duration 
of  offices  to  two  years.    (P.  309.) 

4.  Office  Defined — School  Trustee — Position  an  Office. 

The  position  of  school  trustee  comes  within  the  definition  of  an  "office'*  as  "the 
rght,  authority,  and  duty  created  and  conferred  by  law,  by  which,  for  a  given 
period,  either  fiixed  by  law  or  enduring  at  the  pleasure  of  the  creating  power,  an 
individual  is  invested  with  some  portion  of  the  sovereign  functions  of  the  govern- 
ment, to  be  exercised  by  him  for  the  benefit  of  the  public;''  it  is  not  necessary  that 
there  be  a  salary.    (Pp.  310-312.) 

5.  Constitutional  Law — ^Legislative  Construction. 

Contemporary  legislative  and  judicial  determination  of  the  constitutionality  of  an 
act,  though  of  value  in  cases  of  ambiguity  or  doubt,  can  not  control  where  the 
language  of  the  Constitution  is  plain  and  applicable.  (Pp.  312,  313.) 

6.  Statute— Partial  Unconstitutionality  Affecting  the  "Whole. 

All  parts  of  the  Act  of  March  30,  1899,  are  so  dependent  upon  and  connected  with 
the  provisions  giving  to  school  trustees  a  four  years  term  and  providing  for  alter- 
nate elections,  that  to  declare  these  void  renders  the  entire  act  ineffectual,  and  void 
as  a  whole.     (P.  313.) 

Questions  certified  from  the  Court  of  Civil  Appeals  for  the  First 
District,  in  an  appeal  from  Harris  County. 

Ross  &  Wood,  W,  C.  Oliver,  and  J.  M.  Coleman,  for  appellant. — The 
position,  or  office,  of  trustee  of  school  districts  is  not  created  by  the  Con- 
stitution. Viewed  historically,  the  position  of  trustees  of  school  dis- 
tricts in  Texas  has  never  been  considered  an  office  within  the  meaning 
of  general  provisions  in  the  Constitution  relating  to  offices  and  officers. 
See  reference  to  School  Laws  in  introductory  note  to  title  "Public  Ed- 
ucation," 2  Batts  Stats.,  p.  647.  Report  of  Superintendent  of  Public 
Instruction  of  Texas  for  1873,  p.  19. 

Article  16,  section  30,  of  the  Constitution,  is  as  follows :  "The  dura- 
tion of  all  offices  not  fixed  by  this  Constitution  shall  never  exceed  two 
years."  Article  16,  section  1,  of  the  Constitution  provides  that:  "Mem- 
bers of  the  Legislature,  and  all  officers,  before  they  enter  upon  the  du- 
ties of  their  offices,  shall  take  the  following  oath  or  affirmation,"  etc. 
Article  3,  section  43,  of  the  (Constitution,  provides  tliat :     "The  Legis- 
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lature  shall  provide  by  law  for  the  compensation  of  all  officers,  servants, 
agents,  and  public  contractors,  not  provided  for  in  this  Constitution," 
etc.  The  above  constitutional  provisions  have  been  embodied  in  every 
Constitution  adopted  by  the  State  of  Texas,  and  for  reference  to  the 
provisions,  see  the  articles  referred  to  with  notes,  in  4  Sayles'  Statutes, 
Annotated  Constitutional  History,  pp.  583,  577,  and  521.  Section  44 
of  article  3  of  the  Constitution  of  1876  was  placed  under  the  articles  en- 
titled "General  Provisions''  in  the  previous  Constitutions,  and  the  other 
two  sections  referred  to  are  in  the  Constitution  of  1876,  as  well  as  in  all 
previous  Constitutions,  under  the  article  entitled  "General  Provisions.'' 
A  position  that  would  not  be  an  office  within  the  meaning  of  one  of  these 
provisions,  would  not  be  an  office  within  the  meaning  of  the  other,  and 
we  will  give  the  history  of  these  provisions  under  (1)  Legislative  Con- 
struction, (2)  Executive  Construction. 

(1)  Legislative  Construction. — The  following  acts  did  not  provide 
any  compensation  for  trustees  in  school  districts:  Act  of  January  31, 
1854;  3  Gammel  Reprint,  1461  (this  being  the  first  general  law  passed 
for  the  creation  of  a  school  system)  ;  Act  November  12,  1866,  p.  171;  5 
Gammel  Reprint,  1088;  Act' August  30,  1870,  p.  113;  6  Gammel  Re- 
print, 287;  Act  April  30,  1873,  p.  84;  Act  August  16,  1876,  p. 
199;  Sayles'  Early  Laws,  art.  -1261.  See  other  laws  referred  to  in 
said  note,  2  Batts  Stats.,  647,  and  the  laws  hereinafter  referred  to.  Xo 
law  has  ever  provided  compensation  for  trustees,  and  the  Act  of  March 
30,  1899,  provides,  in  section  3,  that  "said  trustees  shall  serve  without 
compensation,"  and  see  to  the  same  effect  articles  4012  and  4019,  Revised 
Statutes.  These  two  articles  were  originally  enacted  in  1879  and  1883, 
respectively. 

Acts  of  1879,  p.  76,  station  3.  being  now  article  4007,  Revised  Stat- 
utes, provides  a  four-year  term  of  office  for  school  trustees  in  independ- 
ent districts;  also,  section  8,  being  Revised  Statutes,  article  4012,  pro- 
vides that  the  trustees  shall  serve  without  compensation. 

In  1881  the  University  of  Texas  was  organized,  and  the  regents  given 
an  eight-year  term  of  office.  Acts  of  1881,  p.  8,  sec.  6;  Rev.  Stats., 
art.  3844.' 

In  1883  a  law  was  passed  giving  a  three-year  term  of  office  to  school 
trustees  in  cities  and  towns  incorporated  under  the  general  law,  and 
providing  that  they  should  serve  without  compensation,  and  providing 
an  oath  of  office  different  from  that  prescribed  in  the  Constitution.  Acts 
of  1883,  p.  112,  sees.  2,  3;  Rev.  Stats.,  arts.  4019,  4020. 

In  1889  the  charter  of  Fort  Worth  provided  a  different  oath  for  school 
trustees  from  the  oath  for  officers  as  prescribed  in  the  Constitution. 
Special  I^ws  of  1889,  p.  83,  sec.  109.  Also  in  1889  Paris  was  char- 
tered, and  school  trustees  were  given  a  four-year  term  of  office  as  pro- 
vided in  Revised  Statutes,  article  4007.     Spec.  Laws,  1891,  p.  136. 

In  1891  Austin  was  chartered,  and  the  charter  provides  that  the 
school  trust(H»s  shall  be  elected  and  serve  for  the  term  of  four  years,  as 
prescribed   in  Revised  Statutes,  article  4007.     Spec.  I^aws  of  1891,  p. 
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119,  sec.  117.  Also  in  1891,  charter  of  Fort  Worth  was  amended  so  as 
to  give  three-year  term  of  office  to  trustees.  Spec.  Laws,  1891,  p.  15, 
sec.  109.  The  above  charters  contain  provisions  requiring  them  to  be 
judicially  noticed. 

In  1895  the  various  articles  of  the  Kevised  Statutes  above  set  out, 
with  three  and  four-year  term  of  office  for  trustees,  were  enacted. 

In  1899  the  Act  of  March  30th  was  passed  with  four-year  tenure  for 
trustees.  Gen.  Laws,  1899,  p.  71.  Several  other  school  laws  were 
passed  at  that  session  of  the  Legislature  with  long  terms  for  trustees. 

(2)  Executive  Construction. — In  the  report  of  Hon.  J.  C.  DeGress, 
Superintendent  of  Public  Instruction,  made  in  accordance  with  the 
provisions  of  the  Act  of  May  22,  1873,  entitled  '^An  act  to  establish  and 
maintain  a  system  of  public  free  schools  in  Texas''  (7  Gammel  Eeprint, 
p.  84),  we  find  the  following  language  on  p.  19:  "The  Attorney-Gen- 
eral having  decided  that  the  position  of  school  trustee  is  not  an  office 
within  the  meaning  of  section  1,  article  12,  of  the  Constitution,  no  oath 
of  office  is  required  from  them.''  The  Act  of  1871  or  1873  did  not  pre- 
scribe any  oath  of  office  for  school  trustees.  In  the  report  the  ruling  is 
found  in  Exhibit  B,  marked  "Circular,"  addressed  "To  Boards  of  School 
Directors,  State  of  Texas.''  This  report  was  made  in  accordance  with 
section  3,  article  9,  of  the  Constitution  of  1869,  and  section  6,  of  the 
said  Act  of  1873.  The  ruling  in  the  circular  was  meant  for  the  instruc- 
tion of  the  people  throughout  the  State.  The  various  statutes  above 
mentioned  have  always  been  enforced  by  the  executive  department  until 
repealed,  and  they  have  always  been  deemed  constitutional.  Hon  0. 
M.  Roberts  was  Governor  in  1879,  when  article  4007  of  the  Revised 
Statutes  was  originally  enacted,  and  Hon.  John  Ireland  was  Governor 
when  the  Act  of  1883  was  passed  with  a  three-year  tenure  for  trustees 
of  schools.  Both  of  these  distinguished  men  had  been  members  of  the 
Supreme  Court  of  Texas,  and  were  eminent  as  jurists,  and  their  acts  as 
Governor  should  be  shown  as  much  consideration  in  construing  the  Con- 
stitution as  if  they  had  been  acting  as  judges.  In  his  message  to  the 
Legislature,  in  1899,  Senate  Journal,  p.  24,  the  Hon.  C.  A.  Culberson 
said:  "If  the  members  of  the  boards  (educational  and  charitable)  are 
paid  actual  expenses  only,  receiving  no  salary  or  compensation,  they 
will  not  be  officers  within  the  meaning  of  section  30,  article  16,  of  the 
Constitution,  which  limits  the  tenure  to  two  years.''  It  is  a  well  known 
fact  that  Governor  Roberts  was  an  advocate  of  the  long  tenure  for  re- 
gents of  the  University,  and  in  one  of  his  messages  to  the  Legislature, 
he  recommended  the  passage  of  a  school  trustee  law  with  a  three-year 
tenure. 

As  the  Tx^gislature  has  never  allowed  any  compensation  to  school  trus- 
tees*, it  has  either  continuously  violated  the  Constitution  since  1854.  or 
the  position  is  not  an  office  within  the  meaning  of  the  constitutional  pro- 
visions under  consideration.  Four  Constitutions  have  been  adopted 
since  1854,  and  no  constitutional  convention  has  seen  fit  to  change  the 
legislative  and  executive  construction.     Just  preceding  the  adoption  of 
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the  Constitution  of  1876,  the  head  of  the  educational  department,  fol- 
lowing the  ruling  of  the  Attorney-General,  ruled  that  the  position  of 
trustee  was  not  an  olBBce  within  the  meaning  of  section  1,  article  12,  of 
the  Constitution  of  1869,  being  the  same  as  section  1,  article  16,  Consti- 
tution of  1876.  This  ruling  was  given  greater  publicity,  by  far,  than 
a  judgment  of  a  court  would  have  had  in  any  ordinary  case.  The  Con- 
stitution then  in  force,  as  now,  required  ^^all  officers"  to  take  the  "con- 
stitutional oath."  The  language  of  the  Supreme  Court  of  Oregon,  in 
Harris  v.  Burr,  39  Lawyers'  Reports  Annotated,  768,  p.  772,  applies  so 
exactly,  that  we  will  quote  a  part  of  it :  "Thus  we  have  direct  legislative 
interpretation  of  the  fundamental  law,  not  only  proximately  contem- 
poraneous with  the  adoption  of  that  instrument,  but  by  its  every  subse- 
quent act  whenever  it  has  legislated  on  the  subject.  If  we  ascribe  to  the 
constitutional  convention  cognizance  of  the  laws  of  Congress  and  the 
territorial  regulations  thereunder  touching  the  conamon  school  system, 
as  we  must,  because  of  the  learning  and  sagacity  of  its  members,  there 
is  strong  reason  for  believing  that  they  legislated  fundamentally  with 
reference  to  the  conditions  as  they  found  them,  especially  as  we  find  the 
Legislature  of  1862  [1876  and  1879  in  our  case]  so  near  the  time  of  the 
adoption  of  the  Constitution,  and  composed  of  some  of  the  same  mem- 
bers, revising  the  school  system,  and  to  that  end  specially  repealing  acts 
at  least  supposed  by  them  to  have  been  carried  over,  by  the  very  terms 
of  the  Constitution  itself.  These  considerations  lead  us  to  the  conclu- 
sion that  the  power  ascribed  to  the  Legislature  under  the  Constitution 
to  provide  for  the  establishment  of  a  uniform  and  general  system  of 
common  schools  carries  with  it  plenary  power  to  establish  the  unit  of 
that  system,  denominated  school  district,  to  determine  what  officers  shall 
administer  its  affairs,  who  and  what  manner  of  persons  shall  be  eligible 
to  office,  and  how  and  by  whom  they  should  be  chosen." 

These  constitutional  provisions,  with  reference  to  compensation,  are 
of  the  greatest  importance  in  connection  with  offices  contemplated  by 
the  Constitution,  for,  by  attaching  a  reasonable  compensation  to  the  or- 
dinary oflBce,  much  of  the  incentive  to  dishonesty  on  the  part  of  the 
officer  is  removed,  and  better  incumbents  are  secured.  But  with  the  po- 
sition of  school  trustee  the  conditions  are  quite  different.  The  duties 
do  not  require  all,  or  a  very  large  portion  of  the  time  of  the  trustee  in 
their  discharge.  The  absence  of  an  emolument  does  not  militate 
against  securing  the  services  of  the  best  and  most  enlightened  men  in 
the  community  for  school  trustees,  but  is  conducive  to  that  end.  This 
shows  a  broad  line  of  demarkation  between  the  position  of  school  trus- 
tees as  organized  under  the  statutes,  and  officios  as  contemplated  by  the 
Constitution. 

The  coniinon  and  popular  idea  of  an  office  is,  that  it  has  an  emolu- 
ment, and  evidently  the  word  was  used  in  this  sense  in  the  Constitution, 
for  it  requires  a  compensation  to  be  provided  for  all  officers.  Kinney 
v.  Zimpelnian,  36  Texas,  554 ;  United  States  v.  Hartwell,  6  Wall.,  385. 

Xever  in  the  history  of  this  or  anv  other  State  has  it  been  customary 
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to  provide  compensation  for  school  trustees,  and  it  has  never  been  un- 
derstood, before  or  since  the  adoption  of  the  Constitution  of  1876,  that 
the  Constitution  of  this  State  required  that  it  should  be  done. 

It  is  clear  that  the  Constitution  was  written  with  a  view  to  the  regu- 
lation of  lucrative  political  offices,  and  did  not  contemplate  changing 
the  custom  of  the  country  with  reference  to  school  trustees.  It  left  this 
matter,  as  had  always  been  done,  with  the  Legislature;  did  more,  im- 
posed upon  the  Legislature  the  duty  to  create  and  regulate  a  system  of 
schools,  and,  to  borrow  a  phrase  of  Governor  Culberson,  there  is  "no 
civic  theoiV^  that  requires  school  trustees  to  be  brought  under  these  pro- 
visions of  the  Constitution. 

It  is  said  by  the  trial  court,  that  as  the  trustees  have  their  duties  de- 
fined by  law,  and  exercise  a  part  of  the  sovereign  power  of  the  State, 
they  are  officers  within  the  meaning  of  these  provisions  in  the  Constitu- 
tion. But  a  "clergyman,  in  the  administration  of  marriage,  is  a  public 
civil  officer,  and  in  relation  to  this  subject,  is  not  at  all  distinguishable 
from  a  judge  of  the  superior  or  county  court,  or  a  justice  of  the  peace, 
in  the  performance  of  the  same  duty."  Groshen  v.  Stonington,  4  Conn., 
209.  A  guardian,  an  administrator,  a  receiver,  each  exercises  a  part 
of  the  sovereign  power  of  the  State,  and  each  has  his  duties  prescribed 
by  law,  receives  compensation,  and  by  law  is  required  to  give  bond  and 
take  an  oath  of  office.  No  one  would  say,  by  reason  of  these  facts,  that 
these  offices  are  within  the  meaning  of  these  provisions  of  the  Constitu- 
tion. Yet  the  duty  performed  in  taking  and  administering  one's  prop- 
erty against  his  consent,  of  fixing  his  status  with  reference  to  marriage, 
is  as  truly  the  exercise  of  a  part  of  sovereignty  as  anything  done  by 
school  trustees — at  least  a  debtor  thinks  so  when  his  property  is  taken 
from  him  and  disposed  of  for  his  creditors. 

The  authority  granted  by  the  Constitution  to  the  Legislature  to  es- 
tablish a  common  or  primary  school  system,  carried  with  it  the  authority 
to  prescribe  what  officers  should  be  chosen  to  conduct  the  affairs  of  the 
school  districts,  to  define  their  powers  and  duties,  their  term  of  office, 
and  how  and  by  whom  they  should  be  chosen.  Const.  1876,  sec.  1,  art. 
7 ;  Const.  1845,  art.  10,  sec.^  1 ;  1861,  art.  10,  sec.  1 ;  1866,  art.  10,  sec.  1 ; 
1869,  art.  9,  sees.  1-9;  Belles  v.  Burr,  76  Mich.,  6;  Harris  v.  Burr 
(Ore.),  39  Law.  Rep.  Ann.,  768;  Plummer  v.  Yost,  144  111.,  68;  In  re 
Gage,  141  K  Y.,  112;  State  v.  Cones,  15  Neb.,  444;  Wheeler  v.  Brady, 
15  Kan.,  26. 

The  long  legislative  and  executive  and  popular  construction  that 
school  trustees  are  not  officers  within  the  meaning  of  the  sections  of  the 
Constitution  under  consideration,  should  be  conclusive  that  the  long 
tenure  does  not  make  the  Act  of  March  30,  1899,  void.  City  of  Dallas 
V.  Peacock,  89  Texas,  62;  6  Am.  and  Eng.  Enc.  of  Law,  931,  932;  1 
Rose,  Notes  on  U.  S.  Reports,  580;  Cool.  Const.  Lim.,  6  ed.,  81  to  86; 
Stuart  V.  Laird,  1  Cranch,  299 ;  Black  on  Tnterp.  of  Laws,  see.<.  89,  90 ; 
Black  on  Const.  Law,  sec.  29. 
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Office,  as  used  in  section  30,  article  16,  of  the  Constitution,  was  meant 
to  include  an  office  proper  only,  and  not  a  trustee  of  a  purely  public 
trust,  such  as  a  school  trustee,  under  the  act  in  question. 

Every  intendment  is  in  favor  of  the  constitutionality  of  a  law,  and  it 
should  not  be  held  unconstitutional  unless  it  is  unconstitutional  beyond 
a  reasonable  doubt.  Powell  v.  Pennsylvania,  127  F.  S.,  684;  Watei^- 
Pierce  Oil  Co.  v.  State,  44  S.  W.  Rep.,  943. 

That  portion  of  the  act  which  defines  the  duties  of  trustees  in  inde- 
pendent school  districts  with  reference  to  the  control  and  management 
of  schools,  and  especially  section  8  of  the  act  providing  for  the  election 
of  a  superintendent  of  schools,  is  severable  from  the  portion  of  the  act 
relating  to  the  election  and  tenure  of  the  trustees. 

If  the  four-year  tenure  provided  for  in  the  act  is  void,  the  time  may 
be  reduced  to  two  years  under  the  Constitution,  and  the  act  given  effect 
with  a  two-year  tenure  for  the  trustees.  Commissioners  v.  George,  47 
S.  W.  Rep.,  779 ;  State  v.  Long,  52  Pac.  Rep.,  645. 

The  position  of  superintendent  of  the  public  schools  of  Houston  is 
one  of  employment,  and  not  an  office.  Trustees  v.  City  of  Sherman, 
91  Texas,  188;  State  v.  Vickers,  58  Ohio  St.,  730;  Freeman  v.  Bourne, 
170  Mass.,  289;  21  Am.  and  Eng.  Enc.  of  Law,  821;  Davis  v.  School 
Dist.,  81  Mich.,  214;  Adams  v.  Thomas,  12  S.  W.  Rep.,  940;  Gates  v. 
School  Dist.,  53  Ark.,  468 ;  Reubelt  v.  Noblesville,  106  Ind.,  478. 

The  position  of  superintendent  of  schools  being  one  of  employment, 
the  trial  court  should  not  have  entertained  the  suit  of  appellee  for  the 
place,  but  should  have  dismissed  the  same,  as  it  is  useless  to  entertain  a 
suit  of  one  employe  against  another  for  his  position,  or  employment. 

The  public  school  law  of  the  State  of  Texas  is  a  complete  system  in 
itself,  that  provides  adequate  remedies  for  any  infraction  of  its  integ- 
rity, and  provides  speedy  and  perfect  cure  for  any  and  all  irregularities, 
and  by  imperative  implication  excludes  the  interference  of  the  judiciary 
until  the  school  law  remedies  have  been  invoked  and  failed  in  their  effi- 
cacy. Const.  1876,  art.  8,  sees.  1,  8;  Sayles'  Stats.  (1897),  arts.  2938a, 
2938b,  2938d,  3921;  Nance  v.  Johnson,  84  Texas,  401;  Cochran  v.  Pa- 
tillo,  41  S.  W.  Rep.,  537;  Burrell  v.  Blanchard,  51  S.  W.  Rep.,  46;  Hark- 
ness  V.  Hutcherson,  90  Texas,  383 ;  Town  of  Pearsall  v.  Woolls,  50  S.  W. 
Rep.,  959;  Thompson  v.  Board  of  Education,  31  Atl.  Rep.,  168;  Carpen- 
ter V.  Independent  Dist.,  63  N.  W.  Rep.,  708;  State  v.  Albertson  (N.  J.), 
22  Atl.  Rep.,  1083. 

The  decision  of  the  State  Superintendent  of  Public  Instruction,  or 
State  Board  of  Education,  upon  matters  within  their  authority,  is  as 
conclusive  as  the  judgment  of  any  other  tribunal.  Same  authorities; 
also  Keenan  v.  Perry,  24  Texas,  253 ;  Hill  v.  Collins,  34  How.  Pr.  ( X. 
Y.),  336;  Xewby  v.  Free,  72  Iowa,  379;  State  v.  Albertson,  22  Atl.  Rep., 
1083.  .   . 

Fisher,  Sears  &  Sherwood  and  John  S.  Stewart,  for  appellee. — The 
Act  of  March  30,  1899,  relating  to  school  trustees,  is  unconstitutional 
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and  void,  because  the  term  of  office  of  the  trustees  provided  for  therein 
is  fixed  at  more  than  two  years,  which  is  in  violation  of  section  30,  arti- 
cle 16,  of  the  Constitution  of  Texas,  which  provides  that  "the  duration 
of  all  offices  not  fixed  by  this  Constitution  shall  never  exceed  two  years/' 
See  "Trustee  Act,"  26th  Leg.,  p.  71;  State  v.  Catlin,  84  Texas,  52; 
Hendricks  v.  State,  49  S.  W.  Rep.,  705 :  Ogden  v.  Raymond,  22  Conn., 
379. 

As  the  Act  of  March  30,  1899,  is  unconstitutional  in  providing  for 
terms  of  office  longer  than  two  years,  it  can  not  be  enforced  in  any  part. 

The  State  Superintendent  of  Education  is  an  administrative  officer, 
but  has  no  judicial  powers.  He  can  not  directly  or  indirectly  adjudi- 
cate the  title  to  an  office,  and  his  letters  of  advice  as  to  what  he  con- 
:?trues  a  law  to  mean  have  no  force  as  judgments  depriving  one  man  of 
an  office  and  vesting  another  with  title  to  it,  and  this  especially  where 
the  contending  parties  are  given  no  chance  to  be  heard. 

BROWX,  Associate  Justice. — The  Court  of  Civil  Appeals  for  the 
First  Supreme  Judicial  District  has  certified  to  this  court  the  following 
statement  and  questions: 

"Upon  August  21,  1899,  W.  W.  Barnett  brought  suit  in  the  District 
Court  of  Harris  County  for  the  Fifty-fifth  Judicial  District  against 
W.  H.  Kimbrough  for  the  office  or  position  of  superintendent  of  the 
public  schools  of  the  city  of  Houston.  Barnett  recovered  judgment 
October  2,  1899,  for  the  office  and  its  emoluments,  and  Kimbrough  has 
appealed. 

"The  contest  arose  out  of  the  construction  of  an  act  of  the  Twenty- 
sixth  Legislature  concerning  school  trustees  of  independent  districts, 
being  chapter  51  of  the  general  laws  of  that  body,  approved  March  30, 
1899.  Barnett  claims  that  the  law  in  question  does  not  apply  to  the 
city  of  Houston ;  or  that  if  it  does  apply,  its  provision  as  to  the  election 
of  trustees  does  not  go  into  effect  until  the  year  1901,  and  that  he  is 
entitled  to  the  office  by  reason  of  (1)  his  nomination  thereto  by  the 
mayor  and  confirmation  by  the  city  council,  and  (2)  his  election  thereto 
bv  a  majority  of  the  legally  constituted  board  of  public  school  trustees 
of  the  city  of  Houston.  Kimbrough  claims  that  the  law  does  apply, 
and  that  he  was  regularly  elected  superintendent  of  the  public  schools 
by  the  board  of  trustees  lawfully  constituted  under  the  Act  of  March 
30,  1899.  There  were  two  bodies,  each  claiming  to  be  the  legal  board 
of  public  school  trustees  of  the  city  of  Houston.  The  questions  in  the 
ease  arise  upon  the  constitutionality  and  construction  of  the  Act  of 
March  30,  1899,  above  referred  to. 

"The  city  of  Houston  assumed  exclusive  control  of  the  public  free 
schools  within  its  limits  on  December  5,  1876,  by  virtue  of  an  election 
held  under  the  school  law  of  1876.  and  when  the  law  of  March  30, 
1899,  went  into  effect  it  was  conducting  its  schools  in  accordance  with 
its  charter  and  the  law  applicable  to  such  control,  and  had  been  so  con- 
ducting them  ever  since  December  5,  1876.     After  the  passage  of  the 
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Act  of  March  30,  1899,  a  difference  of  opinion  arose  in  the  board  of 
trustees  as  to  the  construction  of  the  law,  which  resulted  in  the  forma- 
tion of  two  boards,  one  of  which  elected  Kimbrough  and  the  other  Bar- 
nett  as  superintendent  of  the  schools.  At  the  date  of  the  passage  of  the 
act,  the  board  was  composed  of  the  following  members,  to  wit:  J.  R. 
Cade,  C.  P.  Bloxsom,  Fred  Fenwick,  Eufus  Cage,  and  James  Charlton, 
also  S.  H.  Brashear,  mayor  of  the  city  of  Houston,  as  ex  officio  member. 
On  April  17,  1899,  Henry  F.  Fisher  was  appointed  by  the  mayor  and 
confirmed  by  the  city  council  as  a  trustee  in  the  place  of  Eufus  Cage, 
and  the  board  as  thus  constituted  continued  to  act  without  objection 
until  July  4,  1899,  when  it  met,  and  the  question  of  electing  a  super- 
intendent for  the  public  schools  having  come  up,  it  appeared  that  Cade, 
Shearn,  Bloxsom,  and  Fenwick  were  in  favor  of  retaining  Kimbrough, 
who  was  the  incumbent,  and  Brashear,  Charlton,  and  Fisher  were  in 
favor  of  electing  Barnett.  The  board  adjourned  without  an  election. 
Cage,  Shearn,  and  Cade  had  been  appointed  as  members  of  the  board 
by  the  mayor  and  confirmed  by  the  council  on  May  17,  1897;  Charlton, 
Bloxsom,  and  Fenwick  were  thus  appointed  and  confirmed  June   6, 

1898.  The  term  of  office  of  trustees  was  two  years  under  the  law  as 
it  existed  when  the  Act  of  March  30,  1899,  was  passed.  At  the  meet- 
ing of  the  city  council  July  10,  1899,  the  mayor,  S.  H.  Brashear, 
nominated  as  trustees  the  public  schools  Andrew  Dow  and  George 
Jones,  who  were  confirmed  by  the  city  council.  A  majority  of  the  board 
thus  constituted  by  the  appointment  of  Dow  and  Jones  in  lieu  of  Shearn 
and  Cade,  to  wit,  Charlton,  Fisher,  Dow,  and  Jones,  with  whom  acted 
Brashear,  met  on  July  13,  1899,  and  elected  the  appellee  as  superin- 
tendent of  the  public  schools  of  the  city;  and  afterwards,  on  July  17, 

1899,  the  appellee  was  appointed  by  the  mayor  and  confirmed  by  the 
city  council  as  such  superintendent  for  the  term  of  two  years.  The 
trustees  Shearn  and  Cade  did  not  resign  their  offices,  but,  acting  with 
Bloxsom  and  Fenwick,  on  July  14,  1899,  organized  with  Sheam  as 
president  and  elected  the  appellant  Kimbrough  as  superintendent  for 
the  ensuing  two  years.  Prior  to  the  passage  of  the  Act  of  March  30, 
1899,  the  school  superintendent  was  required  by  the  charter  to  be  ap- 
pointed by  the  mayor  and  confirmed  by  the  council.  The  salary  at- 
tached to  the  position  is  $2500.  Kimbrough  had  been  duly  appointed 
superintendent  and  was  acting  as  such  at  the  time  of  his  election,  and 
was  elected  at  the  expiration  of  the  term  for  which  he  had  been  ap- 
pointed. On  July  19,  1899,  the  Shearn  board  brought  a  suit  in  the 
District  Court  of  Harris  County  for  the  Eleventh  Judicial  District 
against  the  Brashear  board  and  Barnett  for  an  injunction,  and  a  tem- 
porary order  was  granted  restraining  them  from  interfering  with  the 
plaintiffs  in  the  management  of  the  schools  or  school  property  and 
restraining  them  from  acting  as  trustees  and  superintendent  respect- 
ively. That  suit  is  still  pending  and  the  temporary  restraining  order 
is  still  in  force. 
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"Out  of  the  foregoing  facts,  the  following  questions  of  law  arise 
which  are  certified  to  the  Supreme  Court  for  decision: 

"1.  Is  the  position  of  superintendent  of  the  public  schools  of  the 
city  of  Houston  an  office  for  which  a  suit  may  be  maintained  in  the 
district  court? 

"2.  Was  it  necessary  for  the  plaintiff  to  submit  his  contention  to 
.the  State  Superintendent  of  Public  Instruction  or  the  State  Board  of 
Education  before  he  could  maintain  this  suit? 

"3.  Does  chapter  51  of  the  General  Laws  of  the  Twenty-sixth  Leg- 
islature concerning  school  trustees  and  independent  districts,  approved 
March  30,  1899,  apply  to  the  control  of  the  public  schools  of  the  city 
of  Houston? 

"4.  Did  said  act  in  its  application  to  the  city  of  Houston,  if  it  ap- 
plies, take  effect  with  respect  to  the  election  or  appointment  of  school 
trustees  on  March  30,  1899?  What  action  in  accordance  with  said  act 
was  required  with  respect  to  the  election  or  appointment  of  public 
school  trustees  for  the  city  of  Houston?  Was  the  mayor  ex  officio  a 
member  of  the  board  of  trustees  after  March  30,  1899  ? 

"5.  Is  said  act  of  the  Legislature  constitutional  with  respect  to  the 
term  of  office  fixed  by  it  for  public  school  trustees?  If  not,  does  its 
want  of  constitutionality  in  this  respect  invalidate  the  entire  law? 

"6.  Were  conflicting  provisions  of  the  charter  of  the  city  of  Hous- 
ton repealed  by  the  said  Act  of  March  30,  1899  ? 

"7.  Does  the  provision  for  the  appointment  of  school  superintendent 
by  the  mayor  in  section  7  of  the  charter  of  the  city  of  Houston  apply 
only  to  the  first  appointment  after  the  grant  of  the  power?  Does  the 
charter  empower  the  board  of  trustees  to  make  subsequent  appoint- 
ments ?'* 

We  answer  the  first  question  in  the  affirmative.  The  position  of 
superintendent  of  the  free  schools  in  the  city  of  Houston  is  an  office, 
and  the  lawful  incumbent  of  it  would  have  a  right  of  action  to  recover 
it  or  its  emoluments  in  case  he  was  unlawfully  deprived  of  the  benefit. 
State  V.  Catlin,  84  Texas,  48. 

The  Superintendent  of  Public  Education  for  the  State  has  no  juris- 
diction of  the  questions  involved  in  this  case,  and  it  was  not  necessary 
for  the  plaintiff  below  to  present  his  claim  to  the  office  to  the  Superin- 
tendent before  bringing  suit. 

Under  question  5,  we  will  answer  all  the  other  questions  that  we 
deem  necessary.  The  Act  of  March  30,  1899,  in  so  far  as  it  relates  to 
the  election  of  trustees  for  public  schools  in  independent  school  districts 
and  fixes  the  term  of  office  of  such  trustees,  is  void,  being  in  conflict 
with  article  16,  section  30,  of  the  Constitution,  which  reads  as  follows : 
"The  duration  of  all  offices  not  fixed  by  this  Constitution  shall  never 
exceed  two  years ;  provided,  that  when  a  railroad  commission  is  created 
by  law,  it  shall  be  composed  of  three  commissioners,  who  shall  be 
elected  by  the  people  at  a  general  election  for  State  officers,  and  their 
terms  of  office  shall  be  six  years ;  provided,  railroad  commissioners  first 
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elected  after  this  amendment  goes  into  effect  shall  hold  office  as  fol- 
lows: One  shall  serve  two  years,  and  one  four  years,  and  one  six 
years,  their  terms  to  be  decided  by  lot,  immediately  after  they  shall 
have  qualified.  And  one  railroad  commissioner  shall  be  elected  ever)' 
two  years  thereafter.  In  case  of  vacancy  in  said  office,  the  Governor 
of  the  State  shall  fill  said  vacancy  by  appointment  until  the  next  general 
election.*' 

It  is  not  denied  that  the  position  of  trustee  of  a  free  school  in  an 
independent  district  is,  in  a  sense,  an  office,  but  it  is  claimed  that  it 
does  not  come  within  the  meaning  of  the  word  "office,"  as  used  in  the 
section  of  the  Constitution  above  quoted.  The  term  "office''  is  defined 
by  Mr.  Mechem,  in  his  work  on  Public  Officers,  thus:  "Public  office 
is  the  right,  authority,  and  duty  created  and  conferred  by  law  by  which, 
for  a  given  period  either  fixed  by  law  or  enduring  at  the  pleasure  of 
the  creating  power,  an  individual  is  invested  with  some  portion  of  the 
sovereign  functions  of  the  government  to  be  exercised  by  him  for  the 
benefit  of  the  public."  The  correctness  of  this  definition  is  nowhere 
questioned,  so  far  as  we  know,  and  it  is  useless  to  add  supporting  au- 
thorities. 

In  order  to  determine  if  the  school  trustees  in  independent  districts  ' 
are  officers,  we  will  enumerate  some  of  their  powers.  The  law  author- 
izes and  empowers  such  trustees,  (1)  to  adopt  rules,  regulations,  and 
by-laws;  (2)  to  select  the  chairman,  secretary,  treasurer,  and  other  of- 
ficers necessary  for  the  discharge  of  their  duties;  (3)  to  exercise  ex- 
clusive control  over  the  management  of  the  free  schools  within  their 
district;  (4)  to  hold  title  to  the  property  belonging  to  such  free  schools 
within  their  district  and  to  exercise  exclusive  possession  and  control 
over  it;  (5)  to  sue  and  be  sued  with  regard  to  such  property;  (6)  to 
employ  teachers  and  disburse  the  school  fund  belonging  to  the  district 
whether  derived  from  the  State  or  by  special  taxation;  (T)  their  duties 
are  all  derived  from  the  law  itself  and  not  by  contract,  and  the  terms 
of  office  are  fixed  by  the  statutes.  Ever}'  essential  element  of  an  office 
is  embraced  in  the  powers  conferred;  besides,  many  powers  are  vested 
in  trustees  which  are  not  necessary  to  constitute  an  office.  Indeed,  the 
authority  conferred  is  broad  in  its  scope,  ample  in  its  adaptation  to 
the  performance  of  the  duties  enjoined,  and  largely  independent  of  the 
control  of  others.  No  salary  or  compensation  is  given,  but  that  is  not 
necessary  to  make  the  employment  an  "office."  We  think  there  can  be 
no  doubt  that  a  school  trustee  of  an  independent  school  district  in  this 
State  is  a  county  officer,  as  was  held  in  the  case  of  Hendricks  v.  State, 
20  Texas  Civil  Appeals,  178.  It  is  urged  br  the  appellant's  counsel 
that  the  position  of  trustee,  if  an  office,  is  not  embraced  in  the  meaning 
of  section  30,  article  16,  of  the  Constitution. 

To  support  this  contention,  it  is  conceded  that  an  office  of  a  municipal 
corporation  comes  within  the  letter  and  spirit  of  the  constitutional  lim- 
itation as  was  held  in  the  case  of  State  v.  Catlin,  before  cited,  but  it 
is  claimed  that  there  is  a  difference  between  the  power  exercised  by 
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the  Legislature  in  carrying  into  effect  the  following  constitutional  pro- 
visions: "A  general  diffusion  of  knowledge  being  essential  to  the  pre- 
servation of  the  liberties  and  rights  of  the  people,  it  shall  be  the  duty 
of  the  Legislature  of  the  State  to  establish  and  make  suitable  provision 
for  the  support  and  maintenance  of  an  efficient  system  of  public  free 
schools,"  (Constitution,  article  7,  section  1),  by  the  creation  of  school 
districts  and  the  authority  by  which  that  body  may  create  a  municipal 
corporation.  Appellant  strenuously  urges  that  the  former  provision 
commits  to  the  Legislature  authority  to  create  such  offices  as  it  may 
deem  fit  and  confer  upon  them  any  length  of  term  without  regard  to 
the  limitation  of  the  Constitution  before  cited.  To  support  this  con- 
tention, the  appellant  cites  Wheeler  v.  Brady,  15  Kansas,  26;  State  v. 
Cones,  15  Nebraska,  444;  Belles  v.  Burr,  76  Michigan,  1.  Each  of 
these  cases  involves  the  question  of  the  right  of  a  female  to  vote  at  an 
election  for  school  trustee.  In  neither  is  the  official  character  of  the 
school  trustee  involved.  In  Wheeler  v.  Brady,  15  Kansas,  26,  the  Su- 
preme Court  held  that  an  election  for  school  trustee  did  not  come  within 
the  terms  of  the  Constitution  of  that  State  which  prescribes  the  qualifi- 
cations for  voters  at  elections.  The  clause  of  the  Constitution  which 
prescribes  the  qualifications  of  voters  is  not  copied  in  that  opinion,  but 
it  is  said  that  the  Constitution  provides  "that  all  officer^  whose  election 
or  appointment  is  not  provided  for  in  the  Constitution  shall  be  elected 
or  appointed  as  prescribed  by  law."  The  court  held  that  this  authorized 
the  Legislature  to  extend  suffrage  at  such  elections  beyond  the  constitu- 
tional provision. 

The  Supreme  Court  of  Nebraska  does  not  give  the  terms  of  the  Con- 
stitution under  construction,  and  we  are  not  able  to  pass  upon  the  ap- 
plicability of  that  decision  to  the  facts  of  this  case;  but  the  court  does 
say  that  the  election  of  school  trustees  is  not  embraced  in  the  provisions 
of  their  Constitution. 

The  Supreme  Court  of  the  State  of  Michigan,  in  the  case  of  Belles 
v.  Burr,  76  Michigan,  1,  held  that  a  provision  of  their  Constitution 
which  provided  that  in  "all  elections"  males  of  a  given  age,  possessing 
certain  other  qualifications,  should  be  qualified  voters,  was  intended 
to  apply  only  to  such  elections  as  were  provided  for  by  the  Constitution 
itself  and  did  not  control  the  Legislature  in  regard  to  elections  not 
mentioned  therein.  Judge  Campbell,  one  of  the  ablest  judges  who  has 
graced  the  bench  of  that  State,  dissented  from  that  decision. 

If,  however,  we  concede  for  the  sake  of  the  argument  that  the  cases 
cited  were  rightly  determined,  they  do  not  furnish  support  for  the  con- 
tention of  appellant  in  this  case.  The  convention  which  framed  our 
Constitution  named  the  principal  officers  who  were  to  discharge  the 
functions  of  government  for  the  State  and  counties  and  some  sub- 
divisions of  counties,  and  to  each  named  office  from  Governor  to  con- 
stable, except  notary  public,  fixed  a  term  for  which  it  should  be  held. 
The  terms  range  from  six  years  for  the  appellate  courts  and  railroad 
commissioners  down  to  two  years  for  almost  every  other  office.     It  is 
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manifest  that  the  convention  did  not  desire  nor  intend  that  public 
servants  of  this  State  should  hold  their  offices  for  a  great  length  of 
time,  but  it  was  the  policy  of  that  body  that  they  should  return  to  the 
power  under  which  they  received  their  authority  for  its  renewal  at  short 
intervals,  and,  having  applied  this  rule  to  all  the  offices  named  by  them, 
save  the  one,  it  placed  a  limitation  upon  the  action  of  the  Legislature 
as  to  such  offices  as  it  might  create.  There  was  no  office  created  by  the 
Constitution  to  which  the  limitation  could  apply,  and  it  therefore  must 
be  held  that  it  was  designed  to  apply  to  such  as  might  be  created  by  the 
legislative  department  in  the  execution  of  its  powers.  This  view  is 
sustained  by  the  case  of  State  v.  Catlin,  before  cited,  for  it  is  just  as 
true  of  municipal  corporations  that  the  offices  to  be  created  for  the 
discharge  of  municipal  duties  are  not  named  in  the  Constitution  as  it 
is  of  the  free  schools.  But  it  is  insisted  with  earnestness  and  with  ap- 
parent confidence  that  the  authority  exercised  by  the  Legislature  in  the 
creation  of  the  office  of  school  trustees  is  diflferent  from  that  which 
creates  the  office  of  secretary,  alderman,  or  other  position  of  a  city. 
The  distinction,  if  it  exists,  is  too  fine  for  our  perception.  We  are  not 
able  to  grasp  it.  All  authority  of  the  Legislature  is  derived  from  the 
same  source, — ^the  people.  It  is  sovereign  power,  exercised  by  the  same 
department,  although  applied  to  different  subjects.  The  duties  to  be 
performed  by  both  municipal  and  school  officers  relate  to  the  public 
interest,  and  we  are  wholly  unable  to  see  how  there  can  be  any  such 
distinction  as  that  which  has  been  urged  with  so  much  earnestness  and 
with  no  little  force. 

In  support  of  this  last  contention,  it  was  pressed  upon  this  court  that 
the  construction  which  has  been  placed  upon  the  Constitution  by  the 
legislative  department  of  the  government  as  well  as  by  those  who  have 
been  charged  with  the  execution  of  the  laws  on  the  subject  of  public 
education  should  control  and  enforce  upon  us  a  construction  which  is 
at  variance  with  the  plain,  unambiguous  letter  of  that  instrument.  We 
recognize  the  value  of  contemporaneous  construction  and  the  propriety 
of  following  it  in  all  cases  where  there  is  ambiguity  or  doubt  as  to  the 
meaning  of  the  Constitution;  but  we  must  insist  that  it  is  not  within 
the  province  of  this  court,  in  deference  to  the  construction  of  another 
department,  to  set  aside  the  Constitution,  framed  by  the  people  of  this 
State.  Such  a  rule  would  set  the  Legislature  above  the  people  and 
above  their  convention,  and  to  sustain  it  the  courts,  instead  of  constru- 
ing and  enforcing  the  provisions  of  the  Constitution,  must  seek  methods 
for  evading  its  limitations  and  denying  the  binding  force  of  its  man- 
dates. 

Upon  the  force  to  be  given  by  courts  to  contemporaneous  construc- 
tion, Mr.  Cooley,  in  his  work  on  Constitutional  Limitations,  says: 
"Great  deference  has  been  paid  in  all  cases  to  the  action  of  the  executive 
department,  where  its  officers  have  been  called  upon,  under  the  re- 
sponsibilities of  their  official  oaths,  to  inaugurate  a  new  system,  and 
where  it  is  to  be  presumed   they  have  carefully  and  conscientiously 
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weighed  all  considerations,  and  endeavored  to  keep  within  the  letter 
and  the  spirit  of  the  Constitution.  If  the  question  involved  is  really 
one  of  doubt,  the  force  of  their  judgment,  especially  in  view  of  the 
injurious  consequences  that  may  result  from  disregarding  it,  is  fairly 
entitled  to  turn  the  scale  in  the  judicial  mind. 

^Where,  however,  no  ambiguity  or  doubt  appears  in  the  law,  we 
think  the  same  rule  obtains  here  as  in  other  cases,  that  the  court  should 
confine  its  attention  to  the  law,  and  not  allow  extrinsic  circumstances 
to  introduce  a  difficulty  where  the  language  is  plain.  To  allow  force 
to  a  practical  construction  in  such  a  case  would  be  to  suffer  manifest 
perversions  to  defeat  the  evident  purpose  of  the  lawmakers.  ^Contem- 
porary construction  *  *  ♦  can  never  abrogate  the  text ;  it  can  never 
fritter  away  its  obvious  sense;  it  can  never  narrow  down  its  true  lim- 
itations ;  it  can  never  enlarge-  its  natural  boundaries.' "  The  duties  of 
a  court,  under  such  circumstances  as  surround  this  case,  are  clearly  and 
fairly  stated  in  the  quotation.  Regretting,  as  we  do,  the  inconveniences 
that  may  follow  our  decision,  we  must  nevertheless  halt  at  the  boundary 
line  between  fair  construction  and  judicial  legislation  and  decline  to 
write  into  the  fundamental  law  an  exception  at  variance  with  its  plain 
terms;  the  people  must  make  the  change,  if  it  be  changed. 

The  provisions  of  the  act  giving  four  years'  term  to  the  trustees  and 
those  providing  for  alternate  elections  are  the  heart  of  the  act  in  ques- 
tion. All  other  parts  are  so  dependent  upon  and  connected  with  those 
that  to  declare  the  former  void  renders  the  act  ineffectual  for  the  ac- 
complishment of  the  purpose  which  induced  its  enactment.  The  Legis- 
lature evidently  would  not  have  passed  the  law  without  the  void  pro- 
visions, and  we  must  hold  the  law  void  as  a  whole.  Telegraph  Co.  v. 
State,  62  Texas,  630. 


San  Antonio  &  Abansas  Pass  Railway  Company  v.  Southwestern 
Telegraph  and  Telephone  Company. 

No.  865.    Decided  February  8,  1900. 

1.    Eminent  Domain — ^Telegraph  and  Telephone  Lines. 

The  statutes  conferring  power  to  condemn  land  upon  telegraph  companies  (Re< 
vised  Statutes,  articles  698,  699)  apply  to  telephone  companies  and  authorize  a  like 
procedure  by  them.    (P.  318.) 
8.    Same— Telegraph  Includes  Telephone. 

The  phrases  "magnetic  telegraph  lines"  and   '*any  telegraph  lines/'   in   Revised 
Statutes,  articles  696,  099,  are  broad  enough  to  include  telephone  lines,— the  latter 
being  but  another  method  of  accomplishing  the  one  purpose,— transmisHion  of  mes- 
sages l^  electricity.    (Pp.  318-320.) 
3.    Same — Statutory  Construction. 

Though  the  telephone,  being  then  newly  invented  and  not  in  common  use,  was 
not  contemplated  by  the  Legislature  when  articles  698  and  699  authorizing  con- 
demnation by  telegraph  companies  (incorporated  under  article  566)  were  enacted, 
the  amendment  of  article  566,  in  1891,  which  authorized  incorporation  for  the  con- 
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Htruc'tion  and  mainteDanee  of  a  ''telegraph  and  telephone  line/'  instead  of  ''a  tele- 
graph or  a  telephone  line/'  as  in  the  amendment  of  1885,  was  a  legislative  recog- 
nition of  their  substantial  identity.    (P.  320.) 

4.  Statutory  Construction — ^Amendment — Change  of  Lang^uage. 

An  amendment  changing  the  language  of  the  law  in  a  material  respect  is  held 
to  show  any  intent  to  change  the  law.     (P.  321.) 

5.  Eminent  Domain — Foreig^n  Corporation. 

The  power  to  enjoy  all  the  privileges  conferred  by  the  laws  of  the  State  on 
domestic  corporations,  given,  by  article  745,  Revised  Statutes,  to  foreign  corpora- 
tions obtaining  permit  to  do  business  in  this  State,  embraces  the  right  possessed 
by  a  similar  domestic  corporation  to  exercise  eminent  domain.    (P.  322.) 

Qi'ESTiONS  CERTIFIED  from  the  Court  of  Civil  Appeals  for  the  Third 
District,  in  an  appeal  from  Falls  County. 

Baker  <£•  Ross  and  Rohson  d'  Duncan,  for  appellant. — The  State  does 
not  part  with  the  right  of  eminent  domain  without  express  words. 
4  Thomp.  on  Corp.,  sec.  5584.  It  is  a  franchise  which  proceeds  from 
the  State  and  can  not  be  exercised  unless  explicitly  conferred  by  the 
State.  Same  authority.  The  power  to  condemn  private  property  must 
be  given  or  conferred  in  express  terms.  The  taking  of  private  property 
against  the  will  of  the  owner  being  in  derogation  of  the  property  rights 
of  the  citizen,  the  authority  to  take  it  must  not  be  implied  nor  inferred, 
but  must  be  given  in  express  language.  7  Enc.  of  PI.  and  Prac,  468 ; 
Schmidt  v.  Dinsmore,  42  Mo.,  225;  Railway  v.  Chicago,  138  111.,  453; 
Cogswell  v.  Railway,  103  X.  Y.,  10. 

The  right  of  eminent  domain  must  be  conferred  by  the  I^egislature. 
II  can  not  be  conferred  either  directly  or  indirectly  by  the  judiciary  or 
executive.  The  courts  can  not,  by  judicial  interpretation  or  construc- 
tion, confer  the  right  of  eminent  domain.  When  it  is  not  expressly 
conferred  by  the  Legislature  the  right  does  not  exist. 

A  telephone  can  not  become  a  telegraph  because  intelligence  is  trans- 
mitt(Hl  over  it.  The  one  transmits  verbal  messages,  and  the  other 
transmits  written  messages.  To  send  a  message  over  one  it  is  only 
necessary  that  you  are  able  to  talk.  Over  the  other  to  send  a  message 
you  must  be  skilled  and  educated  for  that  particular  purpose. 

It  is  evident  that  if  a  corporation  created  for  the  purpose  of  carrying 
on  a  telephone  business  in  this  State  has  the  right  to  condemn,  it  must 
acquire  the  same  under  and  by  virtue  of  articles  698  and  699  of  the 
Revised  Statutes. 

The  magnetic  telegraph  was  invented  by  Morst*  in  1837.  It  is  an 
instrument  which  transmits  messages  by  sounds  of  instruments  and 
by  signs  of  writing.  The  telephone  was  first  made  known  by  the  in- 
ventor, Alexander  Graham  Bell,  in  1876,  and  it  is  an  instrument  for 
electrically  transmitting  or  receiving  articulate  speech.  Articles  698 
and  699  were  enacted  five  years  before  the  telephone  was  made  known 
to  the  world.  Xow,  the  question  to  be  determined  by  the  court  is,  what 
was  the  intention  of  the  Legislature  in  1871  in  regard  to  articles  698 
and  699,  when  the  same  were  enacted?     Did  thy  intend  at  that  time 
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to  extend  the  right  of  eminent  domain  to  magnetic  telegraph  corpora- 
tions, and  also  to  corporations  which  might  be  afterwards  organized 
for  the  purpose  of  erecting  telephone  lines — an  institution  and  an  in- 
vention which  was  then  unknown  to  the  legislative  mind  when  it  was 
called  upon  to  act? 

The  power  must  be  given  in  express  terms.  The  taking  of  private 
property  against  the  will  of  the  owner,  being  in  derogation  of  the 
property  rights  of  the  citizens,  must  not  be  implied  nor  inferred,  but 
must  be  given  in  express  language.  If  there  remains  a  doubt  of  the 
power  or  the  extent  of  the  power  after  reasonable  intendments  in  its 
favor,  such  doubt  shall  be  resolved  adversely  to  the  right.  7  Am.  and 
Eng.  Enc.  of  PL  and  Prac,  467,  468;  Moody  v.  Railway,  20  Fla.,  597; 
14  Am.  and  Eng.  Enc.  of  Law,  title  "Eminent  Domain." 

AVhen  our  laws  were  codified  in  1879  the  telephone  was  then  in  its 
infancy,  and  we  find  upon  examination  of  the  Code  of  1879  that  our 
laws  relating  to  private  corporations  granted  no  authority  for  the  crea- 
tion of  corporations  to  carry  on  and  maintain  a  telephone  line  or  a  tel- 
ephone business.  It  was  not  until  1889  that  the  law  was  amended  so 
as  to  authorize  the  creation  of  corporations  to  "construct  telegraph  or 
telephone  lines.'^  19th  Leg.,  p.  57.  In  1891  this  section  was  so  amended 
as  to  read  "to  construct  telegraph  and  telephone  lines."  The  only 
change  was  the  substitution  of  the  conjunction  "and'*  for  the  dis- 
junctive conjunction  "or."  If  the  Legislature  regarded  the  telephone 
as  being  the  same  as  a  telegraph,  then  why  did  they  change  the  law 
to  make  it  read  so  as  to  authorize  the  creation  of  corporations  to  carry 
on  and  to  construct  "telegraph  and  telephones?" 

Again,  in  the  Acts  of  1889,  providing  for  taxation  an  occupation 
tax  was  levied  upon  every  chartered  telegraph  company  doing  business 
in  the  State  of  Texas  pf  one  cent  for  every  full  rate  message  sent  by  one 
person  in  the  State  to  another  person  in  the  State."  In  the  same  act, 
but  in  a  different  section,  telephone  companies  were  required  to  pay  an 
occupation  tax  of  $50  for  State  taxes,  and  $5  to  each  county  through 
which  their  lines  ran.  Sayles'  Stats.  1888,  1889,  p,  242.  Also  there 
wai?  a  tax  of  25  cents  levied  upon  each  telephone  instrument  and  no 
such  tax  was  levied  upon  the  telegraph  instruments.  See  Acts  of 
1893,  p.  156. 

These  agencies  are  covered  by  different  patents.  Again,  the  act  of 
Congress  in  levying  a  war  tax  makes  the  telephone  company  pay  the 
tax  on  a  message,  and  on  telegraph  messages  makes  the  sender  pay  it. 
This  fact  conclusively  establishes  the  proposition  that  neither  the  leg- 
islative department  of  the  Federal  government  nor  that  of  the  State 
government  have  ever  regarded  the  telegraph  and  the  tele{)hone  as  one 
and  the  same.  We  are  reinforced  in  this  belief  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  the  City  of  Richmond  v.  Tlie  South- 
em  Bell  Telephone  and  Telegra{)h  Co. 

There  is  enough  in  the  certificate  to  indicate  that  the  a])j)ell('e  is  a 
foreign  corporation,  and  while  the  question  is  not  directly  (M-rtifird,  we 
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think  the  proposition  is  fundamental  and  germane  to  the  question  be- 
fore the  court.  It  is  suggested  that  title  21,  with  the  exception  of 
chapter  17,  relates  to  domestic  corporations.  That  all  the  rights  ex- 
tended to  corporations  by  this  title  are  extended  to  domestic  corpora- 
tions and  no  others. 

We  think  this  is  clearly  the  legislative  intent,  because  there  is  a 
special  chapter  devoted  to  foreign  corporations,  and  that  chapter  sets 
forth  what  steps  foreign  corporations  have  to  take  in  order  to  do  busi- 
ness and  solicit  business  in  this  State.  It  provides  that  ^^ereafter 
any  corporation  for  pecuniary  profit,  etc.,  organized  or  created  under 
the  laws  of  any  other  State  or  of  any  territory  of  the  United  States, 
or  of  any  municipality  of  such  State  or  territory  or  of  any  foreign 
government,  sovereignty,  or  municipality,  desiring  to  transact  business 
in  this  State,  or  solicit  business  in  this  State,  or  establish  a  general 
office  in  this  State,  shall  be  required  to  file  a  certified  copy  of  their 
charter  with  the  Secretary  of  State,  who  shall  thereupon  issue  to  such 
corporations  a  permit  to 'transact  business  in  this  State."  This  is  a 
special  grant  of  a  franchise,  made  upon  certain  specific  conditions. 
Franchises  are  to  be  strictly  construed.  Grants  of  them  will  not  em- 
brace more  than  are  specially  designated,  and  this  Statute  only  grants 
to  foreign  corporations  who  have  complied  with  the  prescribed  condi- 
tions the  right  to  transact  or  solicit  business  or  establish  a  general  or 
special  office. 

The  right  to  exercise  the  power  of  eminent  domain  is  not  a  *T)usi- 
ness"  in  contemplation  of  law,  and  it  is  not  conferred  under  the  grant 
of  power  to  establish  an  office  to  do  and  solicit  business.  The  right 
of  eminent  domain  is  itself  a  franchise,  very  distinct  from  a  general 
right  to  do  business  or  solicit  business.  And  in  order  to  be  exercised, 
it  must  be  explicitly  granted.  It  can  not  be  inferred  or  implied. 
Therefore,  if  the  Legislature  has  separated  foreign  and  domestic  cor- 
porations, and  has  devoted  a  certain  chapter  to  the  former,  in  which 
their  rights  and  privileges  are  distinctly  set  forth,  then  the  foreign 
corporation  has  no  other  power  in  this  State  except  such  as  is  given  to 
it  by  the  statute.  They  have  no  power  to  take  to  themselves  the  rights 
conferred  on  domestic  corporations  unless  expressly  granted.  This  pro- 
position is  sustained  by  4  Thomp.  on  Corp.,  sec.  5346 ;  vol.  6,  sec.  7932 ; 
Cable  Co.  v.  Railway,  94  Fed.  Rep.,  234:  Mills  on  Em.  Dom.,  sec.  352; 
1  Wood  on  Railway  Law.,  36,  37. 

We  have  suggested  the  question  of  the  rights  of  foreign  corporations, 
at  the  request  and  instance  of  the  Attorney-General. 

McLaurin  d-  Wozencraft,  for  appellee. — The  statutes  of  Texas  do  not 
confer  upon  telegraph  companies,  eo  nomine,  the  right  to  exercise  the 
power  of  eminent  domain,  but  grant  this  right  generally  to  all  "cor- 
porations created  for  the  purpose  of  constructing  and  maintaining 
magnetic  telegraph  lines.''     Rev.  Stats.,  arts.  698,  699. 

Appellee  as  a  corporation  chartered,  and  holding  a  permit  from  the 
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State  of  Texas,  to  serve  the  public  in  the  transmission  of  intelligence 
between  places  at  great  distances  from  each  other,  such  service  being 
conducted  by  the  use  of  such  poles  as  are  ordinarily  used  for  what  are 
commonly  called  telegraph  lines,  supporting  such  wires  and  acted  upon 
by  electricity  as  in  the  case  of  like  service  over  such  telegraph  lines,  is 
embraced  in  that  class  of  corporations  referred  to  in  those  Texas  stat- 
utes, which  confer  the  right  of  eminent  domain  upon  "corporations 
created  for  the  purpose  of  constructing  and  maintaining  magnetic 
telegraph  lines/'  Eev.  Stats.,  arts.  342,  698,  699;  Railway  v.  Tel- 
egraph and  Telephone  Co.,  45  S.  W.  Rep.,  151;  Telegraph  and 
Telephone  Co.  v.  Railway,  52  S.  W.  Rep.,  107 ;  Telegraph  and  Telephone 
Co.  v.  Forke,  2  Willson'^C.  C,  sec.  367;  Dolbear  v.  Telephone  Co.,  126 
U.  S.,  1;  Duke  v.  Telephone  Co.,  53  N.  J.,  341;  Telephone  Co.  v. 
Oshkosh,  62  Wis.,  32;  Attorney-General  v.  Edison  Telephone  Co.  6  Q. 
B.  Div.,  244;  Telephone  Co.  v.  Telegraph  Co.,  7  Atl.  Rep.,  809;  Tel- 
ephone Co.  V.  Board,  etc.,  67  Iowa,  250;  Roberts  v.  Telephone  Co.,  46 
X.  W.  Rep.,  800 ;  Telegraph  and  Telephone  Co.  v.  Electric  Railway  Co., 
42  Fed.  Rep.,  273;  Telephone  Co.  v.  Railway,  135  N.  Y.,  394;  Frank- 
lin V.  Telephone  Co.,  69  Iowa,  97 ;  Telephone  Co.  v.  Telegraph  Co.,  2 
Electrical  Cases,  407;  Commonwealth  v.  Telephone  Co.,  42  Leg.  Intel., 
180;  Telephone  Co.  v.  Railway,  11  Pa.  Co.  Ct.  Rep.,  417;  Thompson 
on  Electricity,  sec.  101;  Croswell  on  Electricity,  sec.  13. 

The  right  of  eminent  domain  need  not  be  expressly  given,  provided 
the  power  arises  by  necessary  implication  from  the  language  of  the 
grant,  such  construction  being  placed  upon  the  grant  as  the  circum- 
stances of  the  case  suggest  was  designed  by  the  Legislature.  Forshey 
V.  Railway,  16  Texas,  527;  Laughter  v.  Seela,  59  Texas,  186;  Irriga- 
tion Co.  V.  Hudson,  85  Texas,  592;  Cayce  v.  Curtis,  Dallam,  404; 
Overstreet  v.  Manning,  67  Texas,  663;  Cain  v.  State,  20  Texas,  362; 
Black  Interp.  Law,  303  and  161;  Potter's  Dwar.  on  Stats.,  274,  note 
4;  Suth.  Stat.  Const.,  sec.  255. 

BROWN,  Associate  Justice. — The  Court  of  Civil  Appeals  for  the 
Third  Supreme  Judicial  District  has  certified  to  this  court  the  follow- 
ing statement  and  questions: 

"The  appellee  is  authorized  to  do  business  in  Texas  as  a  telegraph 
and  telephone  company,  and  is  putting  in  operation  a  long  distance 
telephone  system  to  and  from  different  towns  in  the  State  of  Texas. 
The  appellee  brought  this  action  to  have  condenmod  certain  portions 
of  the  right  of  way  adjoining  the  appellant's  railway  line,  for  the  purr 
pose  of  planting  and  erecting  its  telephone  poles,  upon  which,  it  appears 
from  the  evidence,  they  propose  to  place  telephone  wires  for  the  purpose 
of  operating  a  long  distance  telephone  system.  Electricity  is  an  agent 
used  in  the  operation  of  both  long  distance  telephone  and  electric  tel- 
egraph lines. 

"In  connection  with  the  above  facts,  we  certify  to  the  Supreme 
Court,  for  its  answer,  the  following  questions : 
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^Tirst.  Do  the  statutes  that  relate  to  the  exercise  of  the  right  of 
eminent  domain  in  condemnation  proceedings  conferred  upon  telegraph 
companies  apply  to  telephone  companies  and  authorize  a  like  procedure 
by  telephone  companies? 

^^Second.  If  the  above  question  is  answered  in  the  negative,  then 
did  the  appellee  have  the  right  to  institute  and  maintain  the  condem- 
nation proceedings  in  question,  by  reason  of  the  fact  that  it  was  also 
authorized  to  construct  telegraph  lines,  as  well  as  telephone  lines;  and 
in  this  connection,  it  is  well  to  state  that  we  find  that  the  line  sought 
to  be  established  and  erected  upon  the  appellant^s  right  of  way  by  the 
appellee  was  to  be  used  as  a  long  distance  telephone  line." 

To  the  first  question,  we  answer,  yes. 

The  following  articles  of  the  Revised  Statutes  were  enacted  by  the 
Legislature  in  the  year  1871 : 

^^ Article  698.  Corporations  created  for  the  purpose  of  constructing 
and  maintaining  magnetic  telegraph  lines  are  authorized  to  set  their 
poles,  piers,  abutments,  wires,  and  other  fixtures  along,  upon,  and  across 
any  of  the  public  roads,  streets,  and  waters  of  this  State,  in  such  man- 
ner as  not  to  incommode  the  public  in  the  use  of  such  road,  streets,  and 
waters. 

"Article  699.  Such  companies  are  also  authorized  to  enter  upon 
any  lauds,  whether  owned  by  private  persons  in  fee  or  in  any  less 
estate,  or  by  any  corporation,  whether  acquired  by  purchase  or  by  virtue 
of  any  provision  in  the  charter  of  such  corporation,  for  the  purpose  of 
making  preliminary  surveys  and  examinations  with  a  view  to  the  erec- 
tion of  any  telegraph  lines,  and  from  time  to  time  to  appropriate  so 
much  of  said  lands  as  may  be  necessary  to  erect  such  poles,  piers,  abut- 
ments, wires,  and  other  necessary  fixtures  for  a  magnetic  telegraph,  and 
to  make  such  changes  of  location  of  any  part  of  said  lines  as  may  from 
time  to  time  be  deemed  necessary,  and  shall  have  a  right  of  access  to 
construct  said  line,  and,  when  erected,  from  time  to  time,  as  may  be 
required,  to  repair  the  same,  and  may  proceed  to  obtain  the  right  of  way 
and  to  condemn  lands  for  the  use  of  the  corporation  in  the  manner  pro- 
vided by  law  in  the  case  of  railway  corporations." 

At  that  time,  telephones  had  been  recently  invented  and  were  not 
generally  known,  and  it  can  not  be  supposed  that  the  Legislature  had 
telephones  in  mind  when  it  used  the  word  *^telegraph ;"  however,  the 
fact  that  the  tele])hone  was  not  then  in  contemplation  of  the  Legislature 
does  not  control  the  construction  of  article  641,  subdivision  8,  for,  if 
the  language  used  is  broad  enough  to  embrace  a  subsequently  developed 
method,  the  later  invention  might  be  controlled  by  the  pre-existing 
law  as  if  it  had  been  in  existence  at  the  time  the  law  was  made.  At- 
torney-General v.  Edison  Telephone  Co.  of  London,  6  Q.  B.  Div., 
254,  '2n5. 

The  term  ^'telegraph"  has  been  held  in  the  following  cases  to  include 
telephones:  Franklin  v.  X.  W.  Tel.  Co.,  69  Iowa,  97;  The  Iowa  Tel. 
Co.  v.  The  Board  of  Equalization,  67  Iowa,  250;  Wisconsin  Tel.  Co. 
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V,  Oshkosh,  62  Wis.,  32 ;  Duke  v.  Central  X,  J.  Tel.  Co.,  53  X.  J.  L., 
341 ;  Attorney-General  v.  Edison  Tel.  Co.,  6  Q.  B.  Div.,  244 ;  X.  W.  Tel. 
Exeh.  Co.  V.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Minn.),  79  X.  \V.  Rep., 
315.  Each  of  the  cases  hold  that  the  word  "telegraph"  when  used  in 
a  statute  includes  the  telephone,  but  the  two  eases  of  Attorney-General 
V.  Edison  Telephone  Company  of  London  and  Duke  v.  The  Central 
Xew  Jersey  Telephone  Company  are  the  most  directly  in  point. 

The  former  case  was  based  upon  this  state  of  facts:  In  England 
there  were  statutes  providing  that  "the  postmaster-general  is  to  have 
the  exclusive  privilege  of  transmitting  messages  or  other  communica- 
tions by  any  wire  and  apparatus  connected  therewith  used  for  tel- 
egraphic communication  or  by  any  other  apparatus  for  transmitting 
messages  or  other  communications  by  means  of  electrical  signals.'' 
Attorney-General  v.  Edison  Telephone  Co.,  cited  above.  In  that  case 
the  court  said :  "The  result  of  the  definition  seems  to  be  that  any  ap- 
paratus for  transmitting  messages  by  electric  signals  is  a  telegraph, 
whether  a  wire  is  used  or  not,  and  that  any  apparatus  of  which  a  wire 
used  for  telegraphic  communication  is  an  essential  part  is  a  telegraph, 
whether  communication  is  made  by  electricity  or  not.''  The  telephone 
company  was  organized  to  operate  a  telephone  system  in  the  city  of 
London,  and,  under  the  law  previously  cited,  the  attorney-general 
brought  an  action  claiming  that  it  was  in  violation  of  the  statute  of 
that  kingdom,  and  the  question  turned  upon  whether  or  not  the  tel- 
ephone was  within  the  meaning  of  the  act  in  relation  to  the  telegraph. 
The  court  held  the  telephone  to  be  embraced  in  the  law.  That  case  was 
very  similar  in  its  nature  to  this;  the  government  was  exercising  its 
sovereign  power  in  controlling  and  appropriating  to  itself  the  property 
of  the  citizen — the  telephone — or,  at  least,  the  use  of  it,  as  is  done  in 
the  case  of  eminent  domain  where  the  right  of  way  is  taken  for  the 
use  of  the  government  or  by  its  authority  for  public  use  by  a  corporation 
or  natural  person.  The  same  rules  of  construction,  therefore,  we  think 
would  apply  in  this  case  as  in  that.  Upon  a  very  elaborate  discussion 
and  philosophical  examination  of  the  question,  the  court  held  that  the 
term  "telegraph"  was  "wide"  enough  to  include  the  telephone,  and  the 
government  was  entitled  to  control  its  operation  within  that  kingdom. 

In  Duke  v.  Central  Xew  Jersey  Telephone  Company,  before  cited, 
the  telephone  company  was  organized  under  the  general  law  of  the 
State  of  Xew  Jersey  which  authorized  the  organization  of  telegraph 
companies  but  did  not  specifically  authorize  the  organization  of  teleplione 
companies.  The  company  undertook  to  construct  its  line  and  to  con- 
demn the  right  of  way  therefor.  The  question  arose  as  to  the  validity 
of  its  incorporation  and  its  right  to  condemn  property.  The  court,  in 
that  case,  held  that  the  term  "telegraph"  as  used  in  the  statute,  included 
"telephone,''  and  that  the  charter  granted  to  a  telephone  company,  under 
the  general  law,  authorizing  the  incorporation  of  telegraph  companies. 
was  valid.     A  statute  of  that  State  making  the  laws  regarding  "tel- 
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egraphs"  applicable  to  "telephones"  was  invoked,  but,  its  validity  be- 
ing questioned,  the  court  disregarded  it,  and  put  the  decision  squarely 
upon  the  provisions  of  the  law  concerning  "telegraph''  companies. 

Counsel  for  appellant  claim  that  the  Supreme  Couft  of  the  United 
States  decided,  in  the  case  of  City  of  Richmond  v.  Telephone  Company, 
174  U.  S.,  761,  that  "telephone"  was  not  embraced  in  the  word  "tel- 
egraph," and  that  a  telephone  company  was  not  entitled  to  the  privi- 
leges granted  by  the  Act  of  Congress  of  1866,  which  granted  certain 
privileges  to  telegraph  companies.  It  is  true  the  court  so  held,  but  it 
was  not  upon  the  construction  of  the  words  "telegraph"  and  "telephone/' 
but  upon  the  conclusion  reached,  that,  under  the  then  existing  circum- 
stances, Congress  did  not  have  in  mind  the  telephone  when  it  enacted 
the  law  granting  the  privilege  to  telegraph  companies,  for  the  reason 
that  at  the  time  the  act  was  passed,  telephones  were  not  known  to  the 
members  of  the  national  legislature.  The  opinion  of  the  court  is,  how- 
ever, pregnant  with  the  thought  that  if  the  telephone  had  then  been 
in  common  use,  the  decision  might  have  been  diflferent.  However  that 
may  be,  we  do  not  consider  that  case  applicable  here. 

Upon  good  authority  and  sound  reasoning,  we  can  safely  say  that 
the  phrases  "magnetic  telegraph  lines"  and  "any  telegraph  lines,"  found 
in  articles  698  and  699,  Revised  Statutes,  are  broad  enough  to  include 
the  "telephone,"  if  the  Legislature  so  intended  in  the  enactment  of  the 
statute  now  in  force,  authorizing  the  creation  of  "telegraph  and  tel- 
ephone" corporations.  Inquiry  is  not  directed  to  the  intent  of  the 
Legislature  when  articles  698  and  699  were  first  enacted,  but  we  seek 
the  legislative  intent  in  the  year  1891,  when  the  law  concerning  private 
corporations  was  amended  by  the  present  provision. 

A  brief  history  of  legislation  upon  this  subject  will  aid  us  in  con- 
struing the  statute  now  in  force.  Articles  698  and  699,  which  ^ant 
to  telegraph  companies  the  right  to  condemn  right  of  way  for  erecting 
their  lines,  etc.,  were  enacted  as  sections  53  and  54  of  the  general  in- 
corporation law  first  passed  at  the  session  of  1871,  and  afterwards  re- 
enacted  in  the  year  1874.  The  fifth  subdivision  of  section  566  of  the 
original  act  provided  that  a  corporation  might  be  formed  for  "the  con- 
struction and  maintenance  of  a  telegraph  line,"  no  mention  being  made 
of  the  telephone.  Articles  698  and  699  have  remained  in  force  since 
their  enactment  as  parts  of  the  general  incorporation  law,  and  the  pro- 
vision for  incorporating  a  telegraph  company,  before  quoted,  continued 
until  the  year  1885,  when  it  was  amended  so  as  to  read,  "the  construc- 
tion and  maintenance  of  a  telegraph  or  a  telephone  line,"  in  which  form 
it  continued  until  the  year  1891.  It  will  be  observed  that  in  the  act 
last  quoted,  "telegraph"  and  "telephone"  are  not  only  used  disjunctively, 
but  the  article  "a"  is  so  placed  before  each  as  to  show  distinctly  the 
intent  to  separate  them  and  to  authorize  the  construction  of  one  or 
the  other, — not  both.  In  the  year  1891,  the  Legislature  amended  ar- 
ticle 566  of  the  Revised  Statutes,  and,  in  the  eighth  subdivision,  author- 
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ized  the  creation  of  a  corporation  for  "the  construction  and  maintenance 
of  a  telegraph  and  telephone  line,"  which  is  the  law  in  force  at  this 
time. 

The  change  in  the  form  of  expression  is  so  marked  as  to  indicate 
with  certaint}^  a  change  in  the  policy  of  the  Legislature  with  reference 
to  telegraph  and  telephone  lines.  A  change  of  language  in  a  material 
respect  is  held  to  show  an  intent  to  change  the  meaning  of  the  law. 
James  v.  Patten,  6  N.  Y.,  9;  Lehman  v.  Robinson,  59  Ala.,  240;  Rich 
V.  Keyser,  54  Pa.  St.,  89.  Between  the  enactment  of  the  first  statute 
upon  the  subject  and  the  one  last  cited  a  period  of  twenty  years  elapsed, 
during  which  time  great  progress  was  made  in  scientific  development 
in  both  telegraphing  and  telephoning.  During  this  period  of  time, 
many  of  the  courts  of  the  land  determined,  in  accordance  with  scientific 
opinion  on  the  subject,  that  the  word  "telegraph"  is  a  comprehensive 
term  which  includes  the  telephone  system.  We  can  see  in  the  changes 
of  the  law  what  progress  had  been  made  in  the  public  mind  as  reflected 
in  these  various  statutes.  At  first,  the  telephone  was  not  mentioned; 
then  the  expression  was  such  as  to  show  that  the  relation  between  the  tel- 
egraph and  the  telephone  was  not  appreciated,  perhaps  not  compre- 
hended at  that  time  by  the  legislators,  and  finally  that  body  gave  ex- 
pn^ssion  to  the  conclusion  reached  by  the  courts  that  the  broader  term, 
'^telegraph/'  includes  "telephone,"  as  a  method  of  communication  by 
means  of  electricity,  and,  in  order  to  faciliate  the  construction  and  use 
of  these  aids,  we  might  say  necessities,  to  the  business  and  convenience 
of  the  public,  the  law  was  so  changed  that  "a  telegraph  and  telephone 
line"  might  be  constructed  and  operated,  using  the  one  or  the  other,  or 
both,  under  the  same  charter  provisions. 

The  change  in  the  law  of  1885  by  the  amendment  of  1891  consists 
in  substituting  the  copulative  conjunction  "and"  for  the  disjunctive 
"or"  and  in  omittii^  the  article  "a"  after  the  conjunction ;  by  this 
change  of  the  sentence,  the  meaning  of  the  law  is  manifestly  changed 
80  that  the  words  "telegraph"  and  "telephone,"  as  adjectives,  are  applied 
to  the  one  object  "line."  The  structure  of  this  sentence  indicates  that 
the  Legislature  understood  that  "telegraph"  and  "telephone"  were 
closely  related  in  meaning,  and,  in  fact,  so  consistent  with  each  other 
that  the  two  words  were  used  to  express  different  modes  of  accomplish- 
ing the  one  purpose, — the  transmission  of  messages  by  means  of  elec- 
tricity. 

As  the  law  now  stands,  it  must  be  construed  either  to  authorize  and 
require  of  the  incorporated  company  to  construct  both  a  telegraph  and 
a  telephone  system  upon  one  line  or  that  they  are  expressions  of  differ- 
ent methods  of  carrying  6ut  the  common  purpose  of  telegraphing;  that 
is,  that  the  telegraph  includes  the  telephone  system.  If  wo  i)lace  the 
former  construction  upon  the  sentence,  holding  that  "a  telegraph"  and 
"a  telephone''  are  different,  when  a  company  organized  to  construct 
"a  telegraph  and  telephone  line"  shall  undertake  to  secure  ri<::ht  of  way, 
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it  can  condemn  for  the  use  of  telegraphic  purposes  alone,  and,  being 
bound,  if  it  erects  a  telegraph  line,  to  also  construct  a  telephone,  the 
corporation  would  be  without  power  to  use  the  right  of  way  for  the  tel- 
ephone line,  because,  under  that  construction,  the  authority  to  condemn 
would  be  restricted  to  the  "telegraph,"  and  the  erection  of  the  telephone 
upon  right  of  way  condemned  for  a  telegraph  line  would  be  an  addi- 
tional burden  not  authorized  by  law,  and  the  corporation  would  be  with- 
out power  to  acquire  right  of  way  for  a  telephone,  witliout  which  it 
could  not  conduct  its  business.  This  would  be  an  absurd  consequence 
which  shows  the  construction  not  to  be  legitimate.  The  interpretation 
which  confers  upon  telephone  corporations  the  rights  granted  to  tel- 
egraph corporations  harmonizes  every  provision  of  the  law  upon  the 
subject  of  telegraph  and  telephone,  and  is  consistent  with  the  well 
known  history  of  the  times  in  which  these  statutory  provisions  were 
evolved. 

We  conclude,  that,  when  the  Legislature  of  1891  enacted  the  law 
in  its  present  form,  it  intended  to  express  that  "telephone"  was  within 
the  broad  meaning  of  "telegraph,''  and  that  corporations  formed  under 
subdivision  8  of  article  641,  Revised  Statutes,  are  "created  for  the 
purpose  of  constructing  and  maintaining  magnetic  telegraph  lines,** 
and  are  authorized  by  article  699  to  condemn  right  of  way  for  their 
lines. 

Article  745,  Revised  Statutes,  requires  foreign  corporations  to  pro- 
cure permits  to  do  business  in  this  State,  prescribing  what  they  must 
do  to  procure  the  permits,  and,  with  reference  to  such  as  may  comply, 
enacts,  "such  corporations,  on  obtaining  such  permits,  shall  have  and 
enjoy  all  of  the  privileges  conferred  by  the  laws  of  this  State  on  cor- 
porations organized  under  the  laws  of  this  State."  Thus  the  State 
adopts  the  foreign  corporation  upon  the  terms  stated  in  the  law  and 
makes  it  equal  to  domestic  corporations.  Language  could  not  be  more 
comprehensive  and  is  ample  to  embrace  the  right  of  condemnation.  It 
would  be  a  mockery  to  give  the  corporation  permission  to  construct  and 
maintain  "a  telegraph  and  telephone  line"  and,  at  the  same  time,  deny 
to  it  the  use  of  the  only  means  by  which  it  could  exercise  the  privilege 
granted. 


J.  S.  Wilcox  et  al.  v.  First  National  Bank  of  Austin. 

No.  858.    Decided  February  12,  1900. 

1.    Vendor's  Lien — Implied — ^Waiver — Other  Security. 

An  implied  lien  is  created  when  land  is  conveyed  by  deed,  and,  no  independent 
security  being  taken,  neither  the  deed  nor  obligation  for  the  purchase  money  either 
reserves  or  waives  a  lien  for  its  payment;  in  such  case,  the  taking  of  a  promissory 
note  for  the  purchase  money,  with  third  parties  as  sureties,  or  the  renewal  of  the 
purchase  money  note  with  such  additional  security,  raises  a  presumption  that  the 
lien  is  waived.    (P.  330.) 
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2.  Vendor's  Lien — ^ExpresB^— Waiver — ^Renewal — Other  Security. 

Where  a  vendor's  lien  is  expressly  reserved,  the  taking  of  a  new  note  with  sure- 
ties, in  renewal  of  the  original  note  for  the  purchase  money,  of  itself  neither  releases 
the  lien  nor  creates  a  presumption  that  it  was  intended  to  be  discharged.    (P.  330.) 

3.  Same. 

It  is  misleading  to  speak  of  waiver  as  applicable  to  an  express  lien.  When  a 
lien  is  once  created  by  express  agreement  the  land  is  not  to  be  disincumbered  save 
by  a  payment  of  the  debt  or  a  contract  for  the  release  or  discharge  of  the  incum- 
brance.    (P.  33L) 

4.  Same. 

A  deed  retained  an  express  lien  for  purchase  money,  which  was  made  a  part  of 
the  consideration  of  a  larger  note  including  other  debts,  and  that  note  was  taken 
up,  after  maturity,  by  a  new  note  with  personal  security,  covering  the  amount  of 
that  as  well  as  of  another  note  also  due.  Nothing  was  said,  in  this  renewal,  about 
either  waiving  or  retaining  the  lien.  Held,  that  the  vendor^s  lien  was  not  waived. 
(Pp.  326-331.) 

5.  Iiien — ^Limitation. 

An  action  to  enforce  a  lien  upon  land,  there  being  no  adverse  possession,  is  not 
barred  until  the  debt  is  barred.  (P.  332.) 

6.  Same— Judgment— Execution. 

A  judgment  on  which  execution  issued  within  one  year  from  its  rendition  does 
not  become  dormant  until  ten  years  after  the  last  issuance  of  execution  thereon.  (Pp. 
331-333.) 

7.  Same — ^Dormancy — Diligence. 

Though  the  Act  of  1866  (PaschaFs  Digest,  articles  7005-7007)  providing  that  "no 
judgment  *  *  *  shall  become  dormant  unless  ten  years  shall  have  elapsed  be- 
tween the  issuance  of  executions  thereon"  was  not  incorporated  in  the  Revised 
Statutes  of  1879,  article  3160,  as  well  as  the  report  of  the  revisers,  shows  that  it 
was  not  intended  to  change  the  rule  there  laid  down,  but  that  they  proceeded  on 
the  theory  that  the  common  law  rule  as  to  dormancy  of  judgments  (similar  to  that 
of  the  Act  of  1866)  and  not  the  rule  once  announced  in  DeWitt  v.  Jones,  17  Texas, 
620,  was  in  force.     (Pp.  331-333.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Second  District,  in  an 
appeal  from  Archer  County. 

Suit  was  brought  by  the  bank,  which  had  judgment  for  the  foreclos- 
ure of  its  lien,  and  upon  its  affirmance  on  defendants*  appeal  they  ob- 
tained writ  of  error. 

Bomar  &  Bomar,  for  plaintiffs  in  error. — ^When  J.  W.  Wilson  dis- 
counted to  plaintiff  the  two  notes  executed  by  the  Stone  Cattle  and 
Pasture  Company  to  him,  one  for  $6000  and  the  other  for  $5617.50, 
and  took  up  the  two  notes  executed  by  the  Stone  Cattle  and  Pasture 
Company  to  A.  L.  Khomberg,  one  for  $6200  and  one  for  $3100.  and 
which  were  sold  by  Rhomberg  to  plaintiff,  the  lien  that  secured  the 
first  two  notes  was  thereby  released.     Jackson  v.  Hill,  39  Texas,  496. 

The  court  was  in  error  in  holding  that  the  question  of  whether  or 
not  the  lien  was  waived  was  submitted  properly  to  the  jury,  and  there 
fore  there  was  no  need  in  submitting  defendant's  special  instructions. 

If  when  land  is  sold  and  no  lien  is  retained  in  the  deed  the  law 
implies  a  lien,  but  when  land  is  sold  and  security  other  than  the  land 
is  taken  the  law  does  not  imply  a  lien,  and  if  there  was  an  undorstand- 
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ing  that  the  taking  of  other  security  should  not  be  a  waiver  of  lien, 
the  burden  of  proof  is  clearly  on  plaintiff  to  show  on  appeal  that  there 
is  no  waiver.  This  is  clearly  a  case  where  the  law  can  not  trace  the 
old  lien  to  new  notes  unless  there  was  an  agreement  to  that  effect,  but 
it  may  be  that  a  verbal  agreement  could  have  been  made  continuing  the 
lien  of  the  old  notes  to  secure  new  notes;  this  we  doubt,  but  certainly 
at  least  the  burden  would  be  on  plaintiff  to  show  that  such  an  agree- 
ment was  made. 

When  a  note  secured  by  a  lien  is  renewed  and  additional  security 
taken  the  presumption  is  that  the  lien  is  released.  The  law  implies, 
when  a  note  is  renewed,  that  the  lien  of  the  old  note  secures  the  new, 
but  this  is  merely  an  assumption  that  can  be  maintained  in  equity,  but 
this  is  no  reason  to  imply  a  continuation  of  the  lien  where  the  party 
takes  additional  security. 

A  cause  of  action  on  a  judgment  where  an  execution  has  issued  within 
one  year  from  its  date  is  barred  by  limitation  in  four  years.  Savles' 
Civ.  Stats.,  arts.  3358,  3361. 

Article  3358,  Sayles'  Statutes,  provides  that  all  causes  of  action  not 
enumerated  in  the  statute  shall  be  barred  in  four  years  from  the  date 
pf  accrual.  Article  3361  of  the  same  statute  provides  that  a  judg- 
ment on  which  there  has  been  no  execution  within  a  year  can  be  revived 
or  suit  brought  thereon  within  ten  years  from  its  date.  But  we  have 
no  statute  providing  for  limitation  on  a  judgment  where  execution  was 
issued  within  a  year. 

Now  then  it  is  clear  that  all  causes  of  action  are  covered  by  the  four 
years  statute  unless  they  are  otherwise  specifically  provided  for,  and  it 
is  also  clear  that  the  court  can  not  engraft  anything  upon  a  statute, 
or  change  it  in  any  way,  or  make  a  statute  of  limitation,  or  do  what 
the  Legislature  would  reasonably  have  done  had  their  attention  been 
called  to  the  condition  of  the  law.  The  court  must  construe  the  law 
as  it  finds  it,  and  not  make  statutes.  Therefore  the  four  years  statute 
of  limitation  will  cover  the  case. 

Article  2326a,  Revised  Statutes  of  Texas,  1895,  was  passed  in  1895, 
and  provides  that  when  an  execution  has  issued  within  twelve  months 
that  the  judgment  should  thereby  be  kept  alive  for  ten  years  and  that 
an  execution  could  be  issued  thereon  at  any  time  within  ten  years  from 
the  issuance  of  the  preceding  execution,  but  no  such  statute  existed  prior 
to  1895,  and  there  was  no  statute  law  whatever  regulating  issuance  of 
execuiions  after  the  first  one  prior  to  1895.  But  at  any  rate  this  last 
mentioned  statuie  is  not  a  statute  of  limitation,  but  a  statute  regulating 
the  issuance  of  executions,  and  is  not  even  to  be  found  in  the  chapter  on 
limitations.  Hence  nothing  can  be  construed  as  affecting  limitation  un- 
less it  is  in  the  chapter  on  limitations. 

Plaintiff's  cause  of  action  was  at  least  barred  by  the  ten  years  statute 
of  limitation. 

Plaintiff's  judgment  was  dormant  when  this  suit  was  instituted,  both 
by  reason  of  the  fact  that  execution  was  not  issued  on  same  between  1885 
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and  1889  and  the  fact  that  more  than  ten  years  had  elapsed  between 
its  date  and  the  institution  of  this  suit. 

Limitation  on  a  cause  of  action  on  a  judgment  runs  from  its  date,  and 
the  issuance  of  executions  on  same  each  year,  while  it  keeps  it  alive  for 
successive  excutions  as  provided  by  statute,  does  not  stop  the  statute 
of  limitation  from  running,  for  the  reason  that  the  statute  on  issuance  of 
execution  is  not  a  statute  on  the  subject  of  limitation. 

In  De  Witt  v.  Jones,  17  Texas,  623,  the  court  held  that  a  judgment 
becomes  dormant  if  execution  is  not  issued  every  year.  See  also  to  same 
effect  Sydnor  v.  Koberts,  13  Texas,  617;  Hancock  v.  Metz,  15  Texas, 
210 ;  Hawlev  v.  Bullock,  29  Texas,  218 ;  Broughton  v.  Dawson,  1  Nott  & 
McCord  (S!'  C),  404. 

Between  1879  and  1895  there  was  no  statute  providing  how  long  a 
judgment  should  be  kept  alive  by  reason  of  issuance  of  execution,  and 
this  was  the  cause  of  the  statute  of  1895  being  enacted.  When  De  Witt 
V.  Jones,  17  Texas,  623,  was  decided,  the  statute  that  decision  construed 
was  like  the  one  that  existed  from  1879  to  1895.  From  some  time  in 
the  60^s  down  to  1879  the  statutes  were  like  they  are  made  by  the  stat- 
utes of  1895.  Hence  the  common  law  was  in  force  when  De  Witt  v. 
Jones  was  decided,  and  also  from  1879  to  1895. 

We  therefore  contend  that  plaintiff's  judgment  became  dormant  in 
1886,  and  we  further  contend  that  if  it  did  not  become  dormant  in  1886 
that  it  became  dormant  after  the  lapse  of  ten  years  from  date,  notwith- 
standing the  issuance  of  execution,  and  was  dormant  at  date  of  filing 
this  suit,  to  wit.  May  3,  1897.  If  execution  could  issue  on  a  judg- 
ment between  1879  and  1895  after  the  lapse  of  ten  years,  then  there 
was  no  necessity  for  the  statute  of  1895. 

If  execution  could  not  be  issued  on  said  judgment  at  the  time  this 
suit  was  instituted,  then  it  was  dormant  and  had  to  be  revived  against 
the  defendants  in  said  judgment  before  suit  could  be  filed  tcr  foreclose 
the  lien  sued  on.     Slaughter  v.  Owens,  60  Texas,  668.  so  holds. 

T.  H.  Marburg  and  F,  E,  Dycus,  for  defendant  in  error. — The  ques- 
tion as  to  whether  the  taking  of  the  pew  notes  with  additional  security 
constitutes  a  waiver  of  a  vendor's  lien  already  in  existence  is  one  of  fact, 
and  is  purely  one  for  the  jury. 

Where  the  holder  of  a  vendors  lien  note  surrenders  the  note  and  takes 
a  new  one  in  lieu  of  it  with  additional  security  on  such  new  note,  then 
the  intention  of  the  parties  in  such  transaction  is  to  be  looked  to  in  de- 
termining its  effect,  and  if  any  presumption  whatever  arises  it  is  one  of 
fact,  and  the  finding  of  the  jury  that  it  was  not  the  intention  to  waive 
the  lien  is  conclusive  on  that  question.  Cordova  v.  Hood,  17  Wall.,  1 ; 
Marshall  v.  Marshall,  42  S.  W.  Rep.,  353;  Williams  v.  Murphv,  36  Texas, 
175. 

The  vendor's  lien  is  not  a  creature  of  contract,  but  one  of  equity,  and 
the  question  as  to  whether  the  directors  of  the  cattle  company  author- 
ized J.  W.  Wilson,  its  president,  to  make  a  contract  a^rcH'ing  that  such 
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lien  should  continue  in  force  to  secure  the  new  notes  wa?*  immaterial, 
inasmuch  as  said  lien  continued  without  such  contract.  Brown  v.  Chris- 
tie, 35  Texas,  690 ;  Slaughter  v.  Owens,  60  Texas,  668 ;  Beck  v.  Tarrant, 
61  Texas,  403;  Kllis  v.  Singletarv,  45  Texas,  27;  Price  v.  Lauve,  49 
Texas,  74 ;  Howard  v.  Herman,  29  S.  W.  Rep.,  542. 

Appellee  objects  to  a  consideration  of  this  assignment  because  the 
special  charge  number  4  requested  by  defendants  was  on  the  weight  of 
the  evidence  and  was  an  incorrect  proposition  of  the  law. 

The  law  forbids  the  court  from  commenting  on  the  evidence,  and  the 
court  could  not  instruct  the  jury  that  the  transaction  in  question  would 
amount  in  law  to  a  waiver  of  the  lien,  inasmuch  as  it  related  to  a  ques- 
tion of  fact  which  the  jury  alone  were  to  consider.  Irvin  v.  Gamer,  50 
Texas.  48 ;  Flanagan  v.  Cushman,  48  Texas,  241 ;  Houston  v.  Dickson,  66 
Texas,  79. 

Plaintiff  claims  the  action  was  not  barred  either  by  the  four  or  ten 
years  statute  of  limitation,  for  the  reason  that  the  debt  which  said 
vendor's  lien  was  retained  to  secure  had  been  kept  alive  by  the  judg- 
ment against  the  Stone  Cattle  and  Pasture  (^ompany,  the  original  makers 
of  the  notes,  and  by  the  issuance  of  executions  on  said  judgment.  Beck 
v.  Tarrant,  61  Texas,  403;  King  v.  Brown,  80  Texas,  278;  Ewell  v. 
Daggs,  108  r.  S.,  143;  Slaughter  v.  Owens,  60  Texas.  668. 

GAINES.  Cffief  JrsTU  k. — This  suit  was  brought  by  the  defendant 
in  error,  the  First  National  Bank  of  Austin,  against  the  plaintiff  in 
error  to  enforct*  an  alleged  vendor's  lien,  for  $496  and  interest,  upon 
a  section  of  land,  known  as  section  2  of  lands  surveyed  for  the  Southern 
Pacific  Railroad  Company,  lying  in  Archer  County.  The  plaintiff  ob- 
tained a  decree  in  its  favor  for  the  foreclosure  of  a  lien  as  prayed  for, 
which,  upon  appeal,  was  affirmed  by  the  Court  of  Civil  Appeals. 

On  the  2i)th  day  of  May.  1883,  one  A.  L.  Rhomberg  conveyed  to  the 
Stone  Cattle  and  Pasture  Company,  a  corporation,  the  tract  of  land 
upon  which  the  lien  is  claimed.  The  consideration  recited  in  the  deed 
was  $992,  and  a  lien  for  $496  of  the  purchase  money,  due  in  twelve 
months,  was  expressly  reserved  in  the  face  of  the  deed.  Whether  the 
deferred  payment  was  a  part  of  the  $992  does  not  clearly  appear  from 
the  terms  of  the  conveyance,  nor  is  it  a  matter  material  to  a  determina- 
tion of  this  suit.  It  does  not  appear  that  any  separate  note  was  given 
for  the  $496;  but,  on  the  4th  day  of  June,  1883,  the  cattle  company  ex- 
ecuted to  Rhomberg  its  promissor^^  note  for  the  sum  of  $6200,  due 
twTlve  months  after  date  and  bearing  interest  at  the  rate  of  10  per  cent 
per  annum  from  date.  On  the  16th  day  of  July,  1883,  the  company 
also  executed  its  note  to  the  same  payee  for  the  sum  of  $3100  for  the 
purchase  money  also  of  certain  other  sections  of  land.  There  was  testi- 
mony tending  to  show  that  a  separate  deed  was  made  for  each  section  of 
land,  but  that  only  the  two  notes  mentioned  above  were  given  for  the 
unpaid  purchase  money ;  and  it  seems  clear  that  the  purchase  money  of 
the  section  in  (controversy  was  embraced  in  the  note  for  $6200.     It   is 
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probable  that  although  the  deed  is  dated  May  29th,  it  was  not  delivered 
until  June  4th,  the  day  on  which  the  note  was  executed.  The  two  notes 
just  described  were  transferred  by  Rhomberg  to  the  First  National  Bank 
of  Austin,  the  plaintiff  in  the  trial  court  and  the  defendant  in  error  here. 
They  were  not  paid  at  maturity,  but  on  the  4th  day  of  December,  1884, 
the  Stone  Cattle  and  Pasture  Company  executed  and  delivered  to  the 
bank  two  notes,  one  for  $6000  and  the  other  for  $5617.50,  and  each  due 
on  the  1st  day  of  August,  1885,  and  bearing  interest  after  maturity  at  12 
per  cent  per  annum.  These  notes  were  made  payable  to  one  J.  W.  Wil- 
son, the  president  of  the  cattle  company,  and  were  indorsed  by  him  and 
seven  others,  each  of  whom  was  a  director  or  stockholder  in  the  corpora- 
tion. When  they  were  delivered  to  the  bank,  the  two  original  notes — 
one  for  $6200  and  the  other  for  $3100 — were  marked  paid  and  delivered 
up  to  the  agent  of  the  cattle  company.  The  new  securities  were  given 
for  the  two  original  notes ;  and  the  cashier  of  the  bank  and  its  president, 
at  the  time  the  transaction  took  place,  seemed  to  think  that  a  third  note 
for  a  small  amount,  about  which  they  testified  vagiiely,  was  also  included. 
But  if  the  interest  on  each  of  the  two  old  notes  be  calculated  to  the  day 
it  fell  due  and  be  added  to  the  principal,  and  interest  on  that  sum  be 
calculated  at  12  per  cent  per  annum  to  the  date  of  the  maturity  of  the 
two  new  notes,  allowing  the  days  of  grace,  and  be  again  added,  it  will 
be  seen  that  the  amount  of  the  two  notes,  with  the  interest  so  added, 
make  very  nearly  $11,617.50,  the  sum  of  the  indebtedness  evidenced  by 
the  new  obligations.  This  leaves  no  room  to  doubt  the  old  notes  con- 
stituted the  sole  consideration  for  the  new. 

When  the  notes  fell  due  they  were  not  paid.  Thereupon  the  bank 
brought  suit  against  the  parties  liable  thereon  and  obtained  judgment. 
Executions  were  issued,  but  the  maker  and  the  indorsers  (who  were  prob- 
ably sureties)  having  become  insolvent,  but  little  was  collected.  One  of 
the  defendants  paid  $2250  and  obtained  a  release,  it  being  agreed  that 
his  codefendants  should  not  be  discharged.  The  defendants  in  the  pres- 
ent suit  were  subsequent  purchasers  of  the  section  of  land  upon  which 
a  lien  was  sought  to  be  foreclosed,  claiming  title  through  the  Stone  Cat- 
tle and  Pasture  Company.  Among  other  defenses,  they  claimed  that 
if  any  lien  had  ever  existed  upon  the  land  it  had  been  waived  by  the 
taking  of  the  new  notes  of  the  corporation  with  its  directors  and  stock- 
holders as  indorsers  or  sureties. 

In  reference  to  the  waiver  of  the  lien,  the  cashier  of  the  bank  testi- 
fied: "I  never  agreed  to  make  release  and  discharge  vendor's  lien  as  se- 
curity, as  I  did  not  take  the  two  renewal  notes.  The  question  was  not 
submitted  to  me,  but  having  one  of  the  notes  held  for  a  lien,  I  suppose 
the  idea  was  to  retain  the  lien.  The  custom  was,  when  a  note  was  re- 
newed by  new  note,  the  old  one  was  stamped  'paid.^  I  did  not  agree 
to  release  the  lien  on  land.  I  do  not  remember  any  particulars  of  con- 
versation with  signers.  The  president  of  the  bank  transacted  the  busi- 
ness. I  judge  from  the  entries  in  the  books  that  it  was  intended  for 
part  renewals  of  past  due  indebtedness.     If  the  president  of  the  bank  in- 
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tended  to  retain  lien,  I  do  not  know  why  note  was  marked  paid.     I  do 
not  know  that  it  was  ever  marked  paid.     ♦     ♦     ♦     I  do  not  think  I 
had  any  conversation  with  J.  W.  Wilson  on  the  subject  of  the  renewal 
of  the  notes  in  December,  1884,  that  was  covered  by  the  two  notes  for 
$6000  and  $5617.50.     I  think  this  cojiversation  must  have  been  with  J. 
T.  Brackenridge,  president  of  the  bank  at  that  time.     Yes,  I  remember 
that  I  did  not  release  the  lien.     I  do  not  know  personally  of  any  dis- 
tinct understanding  about  any  release.''     The  former  president  of  the 
bank  testified  as  follows  in  regard  to  the  same  matter:     ^The  vendor's 
lien  was  never  released  to  my  knowledge.     I  can  not  say  what  the  bank's 
books  show.     They  are  not  in  my  possession  and  I  do  not  have  access 
to  them.     ♦     ♦     *     At  the  time  of  the  renewal  notes,  I  did  not  agree 
to  release  the  vendor's  lien.     I  never  had  any  such  idea.     I  had  no  au- 
thority as  president  of  the  bank  to  release  any  security  held  by  it,  but 
only  to  take  additional  security.     ]^o,  I  never  did  release  liens  securing 
indebtedness  to  the  bank,  except  upon  payment  of  all  notes  when  the 
bank  would  release  it.     Of  course  I  relied  upon  the  lien  as  the  last  hope, 
the  last  prospect.     Yes,  it  is  customary  for  banks  generally  in  renewing 
notes  to  mark  paper  paid  when  renewal  is  granted,  and  it  is  a  fact  that 
the  bank  does  not  carry  past  due  paper  as  a  rule.     No,  I  did  not  agree 
on  the  execution  of  the  two  notes  for  something  over  $11,000  in  Decem- 
ber, 1884,  to  release  the  lien.     I  can  not  recollect  the  conversation,  but 
they  never  asked  or  hinted  at  such  a  thing  as  getting  a  release  of  the 
lien  that  I  recollect  of.     No,  sir,  the  new  notes  were  taken  as  an  exten- 
sion or  renewal,  extending  the  time  of  payment.     *     ♦     *     j  can  not 
recollect  what  I  stated,  but  I  certainly  relied  upon  it  and  they  so  under- 
stood it.     *     *     *     If  the  note  was  stamped  'paid'  it  was  extended  by 
renewal,  and  if  it  was  intended  to  release  the  lien,  I  would  have  exe- 
cuted a  document  to  that  effect.     My  intention  was  to  collect  the  money 
from  the  parties  first,  and,  if  I  failed,  to  get  the  lands  afterwards,  and 
this  note  being  lost,  it  was  not  included.     I  can  not  recollect  what  Wil- 
son said  to  m6,  or  what  he  wanted  when  we  readjusted  the  matter  in 
December,  1884.     All  he  wanted  was  more  time.     I  do  not  recollect 
anything  that  was  said,  if  anything,  about  releasing  the  lien." 

For  the  defendants,  Wilson,  the  president  of  the  cattle  company  at 
the  time  the  transaction  took  place,  testified  as  follows :  "I  went  to  Aus- 
tin to  see  the  First  National  Bank  for  the  purpose  of  getting  them  to 
take  the  new  notes  in  settlement  of  the  old  ones,  and  that  I  did  induce 
the  First  National  Bank  to  take  the  said  new  notes  with  the  additional 
indorsements  of  the  directors  and  stockholders  aforesaid  in  payment  of 
the  old  notes.  Yes,  the  original  notes  above  described  were  taken  up 
by  me  at  the  time  of  their  payment,  and  were  stamped  'paid'  by  the  stamp 
of  the  First  National  Bank  of  Austin,  and  were  delivered  to  me  as  pres- 
ident of  the  Stone  Cattle  and  Pasture  Company,  and  as  before  stated, 
I  delivered  said  original  notes  to  D.  T.  Bomar  at  his  request  at  my 
house  in  July,  1897,  and  he  informs  me  that  they  were  burned  in  his 
office  some  time  ago.     They  were  in  my  possession  from  the  time  they 


Digitized  by 


Google 


1900.]  Wilcox  v.  National  Bank.  329 

were  paid  until  I  delivered  them  to  Mr.  Bomar.  I  had  no  understand- 
ing one  way  or  the  other  with  the  First  National  Bank,  that  I  can  re- 
member of,  with  reference  to  said  notes,  except  that  they  discounted  the 
new  notes  offered  by  me  and  applied  the  proceeds  to  the  payment  of  the 
old  notes,  and  marked  them  paid  and  dehvered  them  to  me.  I  have  no 
recollection  about  anything  having  been  said  about  the  discharge  of  the 
lien  securing  same,  or  it  not  being  discharged.  I  suppose  that  the  pay- 
ment of  the  notes  necessarily  discharged  the  lien,  and  particularly  so 
when  the  bank,  in  discounting  the  other  notes,  obtained  additional  se- 
curity. My  recollection  is  that  I  conducted  the  transaction  with  Mr. 
Brackenridge,  the  president  of  the  bank.  I  have  no  recollection  as  to 
whether  or  not  I  obtained  a  release  of  the  lien  securing  said  notes  from 
said  bank  or  not.  *  *  *  The  whole  history  of  this  transaction  is 
that  the  Stone  Cattle  and  Pasture  Company  authorized  me  to  execute 
new  notes  to  be  used  in  obtaining  money  to  pay  off  the  two  notes  for 
$6300  and  $3100  and  secured  it  by  the  indorsement  to  its  stockholders  ' 
and  directors,  and  I  took  it  and  went  to  the  First  National  Bank  of  Aus- 
tin, who  held  our  notes,  and  asked  it  to  take  the  new  notes  and  apply 
the  proceeds  to  the  payment  of  the  old  ones,  which  it  consented  to  do, 
and  furthermore,  I  paid  all  interest  in  cash  and  took  up  all  old  notes. 
It  was  not  my  idea  that  I  was  obtaining  an  extension  of  time  to  meet 
the  old  notes;  if  I  had  I  presume  the  bank  would  have  kept  the  old 
notes,  but  as  it  was,  they  gave  their  consent  and  fitamped  them  paid, 
by  taking  the  new  notes  and  additional  security.  I  do  not  remem- 
ber whether  A.  L.  Ehomberg  and  anybody  else  were  indorsers  on  the  first 
notes  when  they  were  transferred  to  the  bank  or  not;  I  presume  they 
were,  but  can  not  state  about  this.  I  do  not  have  any  recollection  that 
the  Rhombergs  were  troubling  us  about  these  notes  at  all,  but  my  best 
recollection  is  that  the  First  National  Bank  was  demanding  payment  of 
us,  and  that  for  the  purpose  of  making  this  payment  the  notes  that  we 
afterwards  got  the  bank  to  take  in  settlement  of  these  were  made  as 
aforesaid.  We  expected  at  the  time  to  pay  the  new  notes  given.*'  F.  J. 
Hall,  one  of  the  indorsers  of  the  new  notes,  also  testified  in  reference 
to  the  lien,  but  his  testimony  showed  that  he  was  not  present  when  the 
new  notes  were  delivered  and  the  old  ones  were  taken  up.  He  did,  how- 
ever, testify  that  the  new  notes  were  signed  and  delivered  to  Wilson  to 
be  by  him  discounted  for  the  purpose  of  raising  money  to  pay  off  the  old 
notes. 

The  court  charged  the  jury  in  effect  that  if  they  found  that  the  $496 
unpaid  purchase  money  of  the  land  in  controversy  was  embraced  in  the 
$6200  note  given  by  the  cattle  company  to  Rhomberg,  and  that  that  note 
was  embraced  in  the  two  notes  subsequently  given  to  the  bank  by  that 
company,  and  that  in  that  transaction  the  vendor's  lien  was  not  waived, 
they  should  find  for  the  plaintiff.  The  defendants  thereupon  requested 
the  following  special  instruction :  "If  you  believe  that  $496,  the  pur- 
chase money  of  the  land  described  in  plaintiff's  petition,  was  not  evi- 
denced by  a  note  for  that  amount,  but  the  amount  of  same  was  included 
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in  the  note  for  $6200,  offered  in  evidence,  which  was  given  by  the  Stone 
Cattle  and  Pasture  Company  to  A.  L.  Rhoniberg,  and  that  said  $6200 
note  was  taken  up  out  of  the  proceeds  of  two  notes  executed  by  the  Stone 
Cattle  and  Pasture  Company  to  J.  W.  Wilson,  indorsed  by  him  and  F. 
J.  Hall  et  al.,  at  the  time  same  was  so  taken  up,  that  no  mutua;l  agree- 
ment was  made  between  said  bank  and  the  Stone  Cattle  and  Pasture 
Company  or  some  one  for  it,  that  the  vendors  lien  should  be  continued 
in  effect  and  continue  as  surety  for  the  new  note,  then  you  will  find  for 
the  defendants."  The  charge  was  refused,  and  its  refusal  is  a.^signed  as 
error  both  in  the  Court  of  Civil  Appeals  and  in  this  court. 

Wq  are  of  opinion  that  the  charge  should  not  have  been  given.  With 
reference  to  the  waiver  or  discharge  of  a  lien  for  the  purchase  money 
of  land  sold  upon  a  credit,  there  is  a  well  marked  distinction  between 
an  express  lien  and  one  that  is  merely  implied.  The  implied  lien  is 
created  when  the  land  is  conveyed  by  deed,  and  when,  no  independent 
security  being  taken,  neither  the  deed  nor  obligation  for  the  purchase 
money  either  reserves  or  waives  a  lien  for  its  payment.  But  it  was  set- 
tled at  an  early  day  in  this  State  that  when  a  deed  is  made  and  no  lien 
is  expressly  retained,  the  taking  of  a  promissory'  note  for  the  purchase 
money  with  third  parties  as  sureties  raises  a  presumption  that  the  lien 
is  waived.  Parker  County  v.  Sewell,  24  Texas,  238.  This  rule  may 
also  apply  not  only  as  to  the  original  transaction,  but  also  as  to  a  re- 
newal of  the  f)romise  to  pay  the  purchase  money.  That  is  to  say,  if  a 
note  for  the  purchase  money  of  land,  which  is  secured  by  an  implied 
lien  upon  the  land  itself,  be  renewed  or  substituted  by  a  new  note  or  ob- 
ligation which  is  secured  by  an  independent  security,  the  lien,  in  the 
absence  of  an  agreement  to  the  contrary,  may  be  discharged.  Such, 
however,  is  not  the  case  before  us  and  we  are  not  called  upon  to  decide 
the  point.  Here  the  lien  was  expressly  reserved  in  the  conveyance,  and 
in  such  a  case  we  understand  the  authorities  to  hold  that  the  taking  of 
a  new  note,  with  sureties,  in  renewal  of  the  original  note  for  the  pur- 
chase money,  of  itself  neither  releases  the  lien  nor  creates  a  presumption 
that  it  was  intended  to  be  discharged.  The  point  stH'ms  to  have  been 
decided  by  this  court  both  in  the  case  of  Wright  v.  Wooters,  46  Texas, 
:^?s(),  and  in  that  of  Price  v.  Lauve,  49  Texas,  74.  In  the  latter  case, 
^Ir.  Justice  Moore  says:  **The  lien  upon  the  property  sold  by  appellee, 
although  so  called  in  the  deed  and  note,  is  not  in  fact  a  vendor's  lien, 
j)roperly  speaking,  but  an  express  contract  lien,  stipulated  for  and  re- 
served in  the  deed  conveying  the  land  for  which  the  note  sued  on  was 
given.  And  the  doctrine  of  waiver  of  the  vendor's  lien  which  equity  im- 
plies in  the  absence  of  security  for  the  payment  of  the  purchase  money, 
is  wholly  inapplicable."  It  is  true  that  in  that  case  the  trust  det»d  upon 
other  land,  which  was  claimed  to  show  a  discharge  of  the  lien,  was  stip- 
ulated for  in  the  original  contract ;  but  the  court  rests  its  decision  dis- 
tinctly upon  the  proposition  just  quoted.  In  the  former  case,  Mr.  Jus- 
tice (iould  uses  this  language:  **We  will  add,  that  the  taking  of  a  new 
note  with  different  sureties  did  not  of  itself,  unless  so  intended,  operate 
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as  a  release  or  waiver  of  the  mortgage.  The  general  rule  is  that  a 
mortgage  to  secure  a  promisson'  note  *will  remain  security  for  any  new 
note  given  in  payment  of  the  former  one,  unless  there  is  an  intention 
to  the  contrary.'  There  is  a  wide  distinction  between  a  mortgage  and 
a  vendor's  lien ;  and  facts  would  amount  to  a  waiver  of  the  latter  which 
would  be  wholly  insufficient  in  case  of  an  express  lien  reserv^ed  by  mort- 
gage." We  think  the  learned  jurist  would  have  been  equally  accurate 
had  he  omitted  the  words  "reserved  by  mortgage/'  for  the  authorities 
hold  that  a  lien  expressly  reserved  in  a  deed  is  equivalent  to  a  mortgage. 
Carpenter  v.  Mitchell,  54  111.,  126;  Conner  v.  Banks,  18  Ala.,  42;  Hines 
V.  Perkins.  2  Heisk.,  395;  Magruder  v.  Peter,  11  Gill  &  J.,  217;  Adams 
V.  Cowherd.  30  Mo.,  458.  The  cases  just  cited  also  recognize  the  doc- 
trine that  when  an  express  lien  has  been  reserved,  the  taking  of  a  new 
note  with  additional  security  in  place  of  the  original  note  does  not 
release  the  lien.  A  lien  created  by  mortgage  or  by  an  express  reserva- 
tion exists  as  long  as  the  debt  exists  which  it  secures,  unless  it  be  dis- 
charged by  some  valid  agreemeht  between  the  parties.  A  debt  for 
which  a  new  promise  or  obligation  with  a  new  security  is  given  is  not 
of  necessity  and  by  that  fact  alone  extinguished ;  and  hence  a  mortgage 
by  which  it  is  secured  is  not  extinguished,  unless  the  parties  agree  that 
the  new  promise  is  to  be  taken  as  a  payment  of  the  debt  or  that  the 
new  security  is  given  in  lieu  of  the  old  and  in  discharge  of  it.  To  our 
minds,  it  is  misleading  to  speak  of  a  waiver  of  a  lien  as  applicable  to 
such  a  case.  It  is  not  inaccurate  to  say  that  a  grantor  who  has  made 
a  deed  without  reserving  a  lien,  and  has  taken  an  independent  security 
for  the  purchase  money,  has  waived  his  lien,  because  in  such  a  connec- 
tion it  is  merely  meant  to  say  that  he  has  waived  his  right  to  claim  a 
lien.  But  when  a  lien  is  once  created  by  an  express  agreement,  the  land 
is  not  to  be  disincumbered  save  by  a  payment  of  the  debt  or  a  contract 
for  the  release  or  discharge  of  the  incumbrance. 

It  is  evident  from  the  testimony  adduced  upon  the  trial  of  the  case 
that  when  the  new  notes  were  taken  there  was  no  agreement  as  to  a 
release  or  a  retention  of  the  lien.  The  officers  of  the  bank  depose  that 
they  did  not  intend  to  release  it,  while  the  president  of  the  cattle  com- 
pany testified,  in  eftect,  that  he  did  not  intend  that  it  should  be  re- 
served. Neither  recollected  that  the  subject  .was  mentioned  when  the 
notes  were  renewed.  The  requested  charge  directed  the  jury  to  find  for 
the  defendants  unless  they  believed  that  when  the  notes  were  renewed 
there  was  an  agreement  that  the  lien  should  be  retained.  Such  is  not 
the  law,  and  therefore  the  charge  was  properly  refused. 

But  it  is  insisted  that  the  trial  court  and  the  Court  of  Civil  Appeals 
erred  in  not  holding  this  action  barred  by  limitation.  The  facts  in 
relation  to  that  matter  are,  that  the  debt  fell  due  August  1,  1885-  that 
judgment  was  obtained  on  the  note,  which  included  the  purchase  money 
of  the  land  in  controversy,  October  9th  of  the  same  year:  and  that  ex- 
ec'Utions  issued  thereon  within  twelve  months  from  the  rendition  of  the 
judgment  and  were  followed  by  an  alias  and  a  pluries,  ij^sued  respect- 
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ively  on  the  Sli^t  day  of  October,  1889,  and  on  the  8th  of  March,  1890. 
This  suit  was  brought  in  May,  1897.  Under  the  rule  in  this  State,  an 
action  to  enforce  a  lien  upon  land,  there  being  no  adverse  possession, 
is  not  barred  until  the  debt  is  barred.  Slaughter  v.  Owens,  60  Texas, 
<i68;  Beck  v.  Tarrant,  61  Texas,  403.  Adverse  possession  for  the  stat- 
utory period  would  probably  preclude  a  claim  for  a  lien.  Rev.  Stats., 
art.  3347;  Towns  v.  Harris,  13  Texas,  507.  The  provision  in  our  Re- 
vised Statutes  in  reference  to  limitation  upon  judgments  is  as  follows: 
^'A  judgment  in  any  court  of  record  within  this  State,  where  execution 
has  not  issued  within  twelve  months  after  the  rendition  of  the  judg- 
ment, may  be  revived  by  scire  facias  or  an  action  of  debt  brought  thereon 
within  ten  years  after  the  date  of  such  judgment,  and  not  after."  Rev. 
Stats.,  art.  3361.  The  limitation  is  express  where  execution  has  not 
issued  within  twelve  months;  but  where  execution  has  so  issued,  no 
period  of  limitation  is  expressly  prescribed.  But  no  reason  is  seen  why 
the  Legislature  should  prescribe  a  limitation  in  the  one  case  and  not 
in  the  other;  and  therefore  it  has  been  repeatedly  held  that  where  ex- 
ecution has  been  sued  out  within  twelve  months  from  the  date  of  a 
judgment,  an  action  upon  it  will  not  be  barred  until  the  lapse  of  ten 
years  from  the  date  of  the  last  execution  or  the  last  act  of  diligence. 
Fessenden  v.  Barrett,  9  Texas,  475;  Willis  v.  Stroud,  67  Texas,  516; 
Low  V.  Felton,  84  Texas,  378.  But  when  we  come  to  apply  the  rule 
to  the  facts  of  this  case,  we  encounter  a  more  difficult  question.  Can 
the  issue  and  levy  of  the  execution  in  1889  be  deemed  an  act  of  dil- 
igence? This  depends,  as  we  think,  upon  the  further  question,  whether, 
at  the  time  that  writ  was  sued  out,  the  judgment  was  dormant.  Ar- 
ticle 3361  of  the  Revised  Statutes  was  contained  in  the  second  section 
of  the  Act  of  March  17,  1841,  "concerning  limitations."  In  De  Witt 
V.  Jones,  17  Texas,  620,  the  court,  construing  this  statute  in  connec- 
tion with  the  twelfth  section  of  an  act  of  the  same  date  concerning  ex- 
ecutions, held  that  although  execution  should  be  issued  within  the  twelve 
months,  yet  the  judgment  would  become  dormant  unless  executions 
were  successively  sued  out  from  term  to  term,  or,  at  least,  within  twelve 
months  of  each  other.  The  point  is  not  discussed  by  the  able  jurist  who 
wrote  the  opinion.  It  is  clear  that  the  decision  can  not  rest  upon  the 
common  law.  In  that  system,  the  well  established  rule  is  that  if  a 
iieri  facias  issue  within  a  year  and  a  day  from  the  date  of  the  judgment, 
it  was  not  necessary  to  issue  writs  either  from  year  to  year  or  term  to 
term  in  order  to  preserve  the  activity  of  the  judgment.  2  Tidd's  Pr., 
1104;  Aires  v.  Hardress,  1  Strange,  100;  Craig  v.  Johnson,  Hardin 
(Ky.),  520;  Jackson  v.  Stiles,  9  Johns., 390;  Johnson  v.Glover,2  Cranch 
C.  C,  678,  and  authorities  there  cited.  The  correctness  of  the  rule  an- 
nounced in  De  Witt  v.  Jones  was  questioned  in  the  case  of  Millican  v. 
Ware,  84  Texas.  308.  But  if  that  rule  was  the  law  when  that  case  was 
decided,  in  our  opinion,  it  was  not  the  law  when  the  judgment  under 
consideration  was  rend-ered.  In  1866  a  statitte  was  passed  which 
amended  the  law  as  to  the  lien  of  judgments  and  also  provided  that 
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'^o  judgment  of  a  court  of  record  shall  become  dormant  unless  ten 
years  shall  have  elapsed  between  the  issuance  of  executions  thereon." 
Pasch.  Dig.,  arts.  7005-7007.  This  act  was  not  incorporated  in  the 
Revised  Statutes  of  1879  in  so  many  words  either  under  the  title  of 
'Tjiens"  or  of  ''Executions."  In  lieu  thereof,  provisions  were  inserted 
for  acquiring  a  lien  upon  the  lands  of  a  defendant  in  a  judgment  for 
money  by  filing,  recording,  and  properly  indexing  in  the  office  of  the 
clerk  of  the  county  court  an  abstract  of  the  judgment.  Among  these 
provisions  is  found  the  following:  ''When  a  lien  has  been  acquired 
as  provided  in  this  chapter,  it  shall  continue  for  ten  years  from  the 
date  of  such  record  and  index,  unless  the  plaintiflf  shall  fail  to  have  ex- 
ecution issued  upon  his  judgment  within  twelve  months  after  the  ren- 
dition thereof,  in  which  case  said  lien  shall  cease  to  exist."  Rev.  Stats, 
1879,  art.  3160.  It  is  worthy  of  note  that  in  their  report  the  commis- 
sioners who  compiled  the  revision  of  1879  say,  in  effect,  that  they  had 
made  no  material  phange  in  the  law  of  executions.  Therefore,  it  is  not 
to  be  believed  that  it  was  the  intention  to  repeal  the  existing  law  in 
regard  to  executions  upon  judgments  and  to  require  that  executions 
should  issue  from  term  to  term  or  from  year  to  year  in  order  to  prevent 
a  judgment  becoming  dormant.  That  such  was  not  the  intention  is 
shown  by  the  article  last  quoted.  In  effect,  the  declaration  is  positive 
that  if  the  plaintiff  shall  have  execution  issued  upon  his  judgment 
within  twelve  months  from  its  rendition,  the  lien  shall  continue  ten 
years  from  the  date  of  the  recording  and  indexing.  But  one  execution 
being  necessary  to  preserve  the  lien  for  the  period  of  ten  years,  is  it  to 
be  conceived  that  the  Legislature  intended  that  the  judgment  should 
become  dormant  unless  executions  shoiild  succeed  each  other  from  term 
to  term  or  from  year  to  year.  We  must  give  the  Legislature  credit  for 
consistency  of  purpose  and  presume  that  while  they  intended  the  lien 
should  continue  for  ten  years  by  virtue  of  the  issuance  of  one  execution, 
they  did  not  intend  to  take  away  the  right  to  its  enforcement  unless 
the  executions  were  continuous.  We  think,  therefore,  that  in  providing 
for  the  continuance  of  a  lien  acquired  by  recording  and  indexing  an 
abstract  of  a  judgment,  the  Legislature  proceeded  upon  the  theory 
that  the  common  law  rule  as  to  the  dormancy  of  the  judgment  would 
apply  and  that  when  an  execution  had  issued  within  a  year  from  its 
rendition,  it  would  need  to  be  revived  neither  by  scire  facias  nor  action 
of  debt. 

We  therefore  conclude  that  the  judgment  in  question  was  not  dor- 
mant when  execution  issued  on  it  in  1889,  and  that  therefore  it  was 
not  barred  by  limitation  when  this  suit  was  brought. 

We  are  of  opinion  that  we  were  in  error  in  granting  the  writ,  and 
therefore  the  judgment  of  the  District  Court  and  that  of  the  Court  of 
Civil  Appeals  are  affirmed. 

Affirmed. 


Digitized  by 


Google 


334  93  Texas  Repokts.  [February, 

Elexora  Coxx  v.  Josephine  Hagak  et  al. 

No.  863.    Decidea  February  12,  1900. 

1.  Practice  in  Supreme  Court — Death  of  Plaintiff  in  Error. 

Where  a  plaintiff  in  error  in  the  Court  of  Civil  Appeals  died  after  decision  wa« 
rendered,  a  writ  of  error  could  be  taken  out  and  prosecuted  in  the  Supreme  Court 
in  the  name  of  such  deceased  party,  as  though  death  had  not  occurred.  Rev.  Stats., 
arts.  793,  1026,  1409.    (Pp.  337,  338.) 

2.  Deed  of  Trust — Reformation  of  Contract — Fraud. 

Reformation  of  a  deed  of  trust  obtained  by  fraudulently  representing  that  it 
covered  less  land  than  was  in  fact  included  may  be  had  after  sale  of  all  the  land 
under  the  power  and  its  purchase  by  the  mortgagee,  by  permitting  the  mortgagee 
so  purchasing  to  recover  the  part  intended  to  be  included,  leaving  the  title  to  the 
rest  in  the  mortgagor.     (Pp.  338,  339.) 

3.  Fraud  of  Ag^ent — ^Principal  Bound. 

The  lender  of  money  is  bound  by  the  fraud  of  agents  effecting  his  loan  upon 
mortgage,  in  misrepresenting  to  the  borrower  the  contents  of  the  instrument,  though 
they  were  authorized  to  loan  only  upon  security  to  be  approved  by  another  agent 
of  the  lender,  who  passed  on  the  security  without  knowledge  of  any  fraud  affecting 
its  validity.     (P.  339.) 

4.  Same — ^Equity — ^Tendering  Debt. 

Plaintiff  seeking  reformation  of  a  trust  deed  securing  borrowed  money  and  cov- 
ering property  inserted  through  fraud  of  the  lender's  agent  contrary  to  the  bor- 
rower's intention,  can  not  be  compelled  to  repay  the  borrowea  money  as  a  con- 
dition of  reforming  the  deed.     (P.  3^.) 

Ehkok  to  the  Court  of  Civil  Appeals  for  the  Fifth  District,  in  an  ap- 
peal from  Dallas  County. 

The  suit  was  brought  by  Josephine  Hagan,  who  recovered  in  the  trial 
court.  Defendant  appealed  and  on  attirmance  of  the  judgment  ob- 
tained writ  of  error. 

Harris,  Etheridge  d'  Kniijhf,  for  j)laintiff  in  error — It  is  a  rule  of 
universal  application,  whether  the  principal  be  disclosed  or  not  at  the 
time  of  entering  into  the  contract,  that  the  principal  is  affected  by  and 
is  subject  to  every  defense  which  the  other  party  may  have,  based  up<m 
such  fraiul,  imposition,  misrepresentation,  concealment,  or  other  mis- 
conduct of  the  agent  as  is,  either  by  prior  authorization  or  subsequent 
ratification,  j)ro|)crly  chargeable  to  the  principal  as  having  been  done 
or  committed  by  the  agent  within  the  scope  of  his  authority,  although 
the  principal  himself  may  have  been  entirely  innocent.  Mechani  on 
Agency,  see.  TT5.  and  cases  cited  under  note  5;  2  Pomeroy's  Equity, 
sec.  90J). 

As  the  execution  of  the  purported  deed  of  trust  was  induced  by  the 
fraudulent  device  of  the  agent  of  defendant  in  error,  the  minds  of  the 
parties  did  not  meet  and  no  agreement  was  consummated,  and  there 
being  no  intervening  rights  of  third  parties  or  innocent  purchasers, 
such  purported  deed  of  trust  should  be  reformed  or  set  aside,  as  the 
facts  of  the  case  require.    Link  v.  Page,  72  Texas,  592,  and  eases  cited. 


Digitized  by 


Google 


1900.]  CoNX  V.  Hagan.  335 

The  court  erred  in  direetiiifr  a  verdict  for  the  plaintiff  upon  the 
ground  that  the  defendant's  plea  to  reform  the  deed  of  trust  could  not 
avail  her  in  the  absence  of  the  tender  of  the  money  borrowed,  for  the 
reason  that,  whilst  the  plaintiff  herself  personally  was  innocent  of  the 
fraud  perpetrated  upon  the  defendant,  yet  she  was  in  law  affected  by 
the  fraud  of  her  agent,  Bolanz,  and  being  in  law  chargeable  with  the 
fraud  and  deceit  which  was  practiced  upon  the  defendant  by  Bolanz, 
the  plaintiff  had  no  right  to  require  of  the  defendant  a  restoration  of 
the  money  borrowed,  and  the  disclaimer  of  the  defendant  to  the  por- 
tion of  the  land  which  was  in  truth  and  in  fact  intended  to  be  em- 
braced in  the  deed  of  trust,  was  the  doing  of  equity  by  the  defendant, 
and  her  inability  to  otherwise  put  the  plaintiff  in  statu  quo  was  fully 
shown. 

The  maxim  that  he  who  seeks  equity  must  do  equity  has  no  applica- 
tion to  this  case,  in  that  plaintiff  in  error  did  not  affirmatively  invoke 
the  powers  of  a  court  of  equity,  but  only  sought  to  show  defensively 
that  it  was  inequitable  for  defendant  in  error  to  recover  more  than  a 
specific  portion  of  the  land  sued  for  by  her. 

Sam  T.  Watts,  for  defendants  in  error. — In  reference  to  the  particu- 
lar transaction  Duncan  was  the  sole  and  only  agent  of  Mrs.  H:igan 
authorized  to  approve  the  security  offered  for  the  loan;  and  it  is  not 
claimed  that  either  Duncan  or  Mrs.  Hagan  was  guilty  of  any  misrep- 
resentation or  fraud  in  the  matter.     Hagan  v.  Conn,  40  S.  W.  Rep.,  18. 

In  regard  to  the  security  and  preparation  of  the  papers  Bolanz  was 
the  agent  of  Mrs.  Conn,  and  not  the  agent  of  Mrs.  Hagan.  Hagan  v. 
Conn,  Supra;  Telegraph  Co.  v.  Edsall,  ()3  Texas,  677:  Insurance  Co. 
V.  Brown,  82  Texas,.  636. 

The  undisputed  evidence  shows  that  Mrs.  Conn  was  guilty  of  gross 
negligence  in  executing  the  deed  of  trust  iipon  the  faith  of  which  she 
obtained  and  secured  Mrs.  Hagan's  money;  and  is  estopped  from  claim- 
ing that  she  did  not  understand  thie  same.  Perez  v.  Everett,  73  Texas, 
431;  Railroad  v.  Shirley,  45  Texas,  377;  Moore  v.  Giesecke,  76  Texas, 
543;  May  v.  Town  Site  Co.,  83  Texas,  504;  Link  v.  Page,  72  Texas,  592. 

As  Mrs.  Hagan  and  her  agent  Duncan  were  wholly  innocent  of  any 
deceit  or  fraud  upon  Mrs.  Conn,  the  latter  must  restore  the  status  quo 
l>efore  she  would  be  entitled,  if  at  all,  to  the  relief  sought  by  her. 
Hagan  v.  Conn,  supra;  Perez  v.  Everett,  supra;  Roberts  v.  Lovejoy,  25 
Texas  Supp.,  437:  Rand  v.  Webber,  64  Maine,  191:  Jewett  v.  Petit,  4 
Mich.,  508. 

As  the  said  Elenora  Conn  died  before  the  petition  for  a  writ  of  error 
was  filed  in  the  Court  of  Civil  Appeals,  that  proceeding  is  void,  and 
this  court  acquired  no  jurisdiction  of  the  matter  by  reason  of  the  peti- 
tion filed  in  the  name  of  the  dead  woman.  Constitution,  art.  5,  sec.  3: 
Rev.  Stats.,  arts.  942,  945,  1409:  Wood  v.  Yarbrouirh,  41  Texas.  540; 
Hohenthal  v.  Turnure,  50  Texas,  1. 
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BROWN,  Associate  Justice. — On  April  14,  1896,  Josephine  Hagan 
et  al.  brought  suit  in  the  District  Court  of  Dallas  County  to  recover 
of  Elenora  Conn,  who  was  then  in  actual  possession  of  it,  a  part  of 
block  number  791/3  in  the  city  of  Dallas.  Mrs.  Conn  pleaded  not 
guilty,  and,  by  special  plea,  set  up  that  the  plaintiff  claimed  title  to  the 
property  under  a  deed  of  trust  executed  by  the  defendant  to  secure  a 
loan  of  $1000  from  the  plaintiff  and  a  sale  under  the  deed  of  trust 
and  purchase  by  the  plaintiff,  Mrs.  Hagan.  It  was  alleged  that  Murphy 
&  Bolanz  were  the  agents  of  Mrs.  Hagan  to  lend  the  $1000  and  to  take 
security  therefor,  and  that  Bolanz  agreed  with  Mrs.  Conn  to  lend  her 
the  $1000  on  56x133  feet  off  the  said  block,  which  did  not  include  all 
of  the  land  sued  for  by  the  plaintiff.  That  to  secure  the  said  money, 
the  defendant  executed  a  deed  of  trust,  as  before  stated,  upon  the  rep- 
resentation of  Bolanz  that  the  deed  of  trust  only  embraced  the  56x133 
feet,  and  she  stated  the  special  circumstances  under  which  she  failed  to 
read  the  deed  of  trust  and  her  reliance  upon  the  representations  made 
to  her  by  Bolanz.  The  pleading  was  sufficient  to  admit  the  evidence 
hereafter  stated. 

The  undisputed  evidence  showed  that  Mrs.  Hagan  placed  $1000  in 
the  hands  of  Murphy  &  Bolanz  to  be  loaned  at  interest,  and  that  she 
arranged  with  S.  W.  S.  Duncan,  her  friend,  to. pass  upon  such  security 
as  Murphy  &  Bolanz  might  take  for  the  said  debt;  that  Murphy  & 
Bolanz  were  not  to  let  the  money  out  except  upon  security  approveci 
by  Duncan.  Murphy  &  Bolanz  made  the  loan  to  Mrs.  Conn,  taking 
a  deed  of  trust  upon  the  land  to  secure  the  note,  and  submitted,  before 
the  deed  of  trust  was  taken,  the  security  to  Duncan,  who  approved  it 
as  it  was  embraced  in  the  deed  of  trust.  The  land  was  then  worth 
$3000.  Mrs.  Conn  did  not  know  that  Duncan  had  anything  to  do 
with  the  loan  or  with  the  approval  of  the  security.  Mrs.  Conn  made 
default  in  the  payment  of  the  note  and  the  land  was  sold  under  the 
deed  of  trust  and  bought  in  by  Mrs.  Hagan  for  $500,  who  brought  this 
suit  to  recover  the  whole  of  the  land  described  in  the  deed  of  trust. 
The  proof  was  sufficient  to  have  justified  the  jury  in  finding  a  verdict 
sustaining  the  pleadings  of  the  defendant;  that  is,  that  Bolanz,  at  the 
time  the  agreement  was  made  for  the  loan,  agreed  to  take  the  deed  of 
trust  upon  56x133  feet,  for  which  Mrs.  Conn  entered  the  disclaimer, 
and  that  when  the  deed  of  trust  was  presented  to  Mrs.  Conn  for  signa- 
ture, she  was  at  the  office  of  Murphy  &  Bolanz  without  her  reading 
glasses  and  with  only  long  distance  glasses  on  by  which  she  could 
scarcely  read,  and  that  Bolanz  represented  to  her  that  the  deed  of  trust 
embraced  only  the  56x133  feet.  Belying  upon  this  representation  by 
Bolanz,  Mrs.  Conn  signed  the  deed  of  trust  without  reading  it,  believ- 
ing that  it  conveyed  56x133  feet,  and  she  did  not  know  that  it  em- 
braced other  property  until  after  the  sale  had  been  made  under  the 
deed  of  trust.  At  the  time  the  loan  was  negotiated  and  when  the  deed 
of  trust  was  given,  Mrs.  Conn  was  living  upon  the  property  as  her 
homestead  and  continued  to  reside  upon  it  up  to  the  time  of  the  suit. 
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The  trial  court  instructed  the  jury  to  find  a  verdict  for  the  plaintiff, 
Mrs.  Hagan,  for  all  of  the  land,  which  was  done  and  judgment  ren- 
dered against  Mrs.  Conn,  who  took  a  writ  of  error  from  the  judgment, 
of  the  District  Court  of  Dallas  County  to  the  Court  of  Civil  Appeals, 
which  writ  was  duly  perfected,  bond  given,  and  writ  of  error  served, 
and  the  case  was  tried  in  the  Court  of  Civil  Appeals  and  aflBrmed 
against  Mrs.  Conn,  who  filed  a  motion  for  rehearing,  which  was  over- 
ruled, and,  a  few  days  before  the  application  for  writ  of  error  in  this 
case  was  filed  in  the  Court  of  Civil  Appeals,  Mrs.  Conn  died.  The  de- 
fendant in  error  files  a  motion  in  this  court  to  dismiss  the  writ  of  error 
because  Mrs.  Conn  was  dead  at  the  time  the  application  for  the  writ 
was  filed  in  the  Court  of  Civil  Appeals. 

Article  1409  of  the  Revised  Statutes,  embraced  in  the  chapter  which 
provides  for  writs  of  error  and  appeal  from  the  district  court  to  the 
Court  of  Civil  Appeals,  is  in  this  language:  "In  case  of  the  death  of 
any  party  entitled  to  an  appeal  or  writ  of  error,  the  same  may  be  taken 
by  his  executor,  administrator,  or  heir.^'  This  provides  for  a  case  in 
which  the  party  dies  after  judgment  in  the  District  Court  and  author- 
izes the  executor,  administrator,  or  heir  to  prosecute  an  appeal  or  writ 
of  error  from  such  judgment  to  the  Court  of  Civil  Appeals.  Article 
1026  of  the  Revised  Statutes,  embraced  in  the  chapter  which  regulates 
proceedings  in  courts  of  civil  appeals,  reads  thus :  *'If  any  party  to  the 
record  in  any  cause  hereafter  taken  to  the  courts  of  civil  appeals,  by 
appeal  or  writ  of  error,  or  transferred  from  the  Supreme  Court  or  courts 
of  appeals,  shall  have  died  heretofore,  or  shall  hereafter  die,  after  the 
appeal  bond  has  been  filed  and  approved,  or  after  the  writ  of  error  has 
been  served,  and  before  such  cause  has  been  decided,  such  cause  shall 
not  abate  by  such  death,  but  the  court  shall  proceed  to  adjudicate  such 
cause  and  render  judgment  therein  as  if  all  parties  thereto  were  still 
living,  and  such  judgment  shall  have  the  same  force  and  effect  as  if 
rendered  in  the  lifetime  of  all  the  parties  thereto."  This  article  pro- 
vides for  a  case  where  the  jurisdiction  of  the  Court  of  Civil  Appeals  has 
attached  by  the  giving  of  bond  or  the  service  of  the  writ  of  error,  and 
the  party  appealing  or  suing  out  writ  of  error  dies  subsequently  thereto, 
before  the  Court  of  Civil  Appeals  has  disposed  of  the  case,  in  which 
event  that  court  will  proceed  with  the  trial  as  if  the  party  were  still 
living. 

In  title  27,  chapter  10,  Revised  Statutes,  regulating  proceedings  in 
the  Supreme  Court,  article  973  is  embodied  in  these  words:  "If  any 
party  to  the  record,  in  any  cause  now  pending  in  or  hereafter  taken  to 
the  Supreme  Court  or  Court  of  Civil  Appeals,  by  appeal  or  writ  of  error, 
shall  have  died  heretofore,  or  shall  hereafter  die,  after  the  appeal  bond 
has  been  filed  and  approved,  or  after  the  writ  of  error  has  been  served^ 
and  before  such  cause  has  been  decided  by  the  Supreme  Court  or  courts 
of  civil  appeals,  such  cause  shall  not  abate  by  such  death,  but  the  court 
shall  proceed  to  adjudicate  such  cause  and  render  judgment  therein 
Vol.  LXXXXIII.  Supreme -22 


Digitized  by 


Google 


338  93  Texas  Heports.  [February. 

as  if  all  the  parties  thereto  were  living,  and  such  judgment  shall  have 
the  same  force  and  effect  as  if  rendered  in  the  lifetime  of  all  the  parties 
thereto."  This  article  makes  provision  for  cases  which  were  to  be  trans- 
ferred from  the  Supreme  Court  to  the  courts  of  civil  appeals  upon  their 
organization  in  which  the  party  appealing  or  suing  out  writ  of  error  had 
died  previously  to  the  transfer  or  might  subsequently  die  after  the 
transfer  to  the  Court  of  Civil  Appeals,  and  for  cases  that  might  there- 
after be  carried  to  the  courts  of  civil  appeals  by  appeal  or  writ  of  error 
and  wherein  the  parties  might  die  after  the  appeal  had  been  perfected 
by  giving  the  bond  or  the  writ  of  error  to  the  Court  of  Civil  Appeals 
had  been  served;  in  either  case,  if  the  party  should  die  at  any  time  before 
it  was  disposed  of  in  the  Court  of  Civil  Appeals  or  in  the  Supreme 
Court,  the  proceedings  would  continue  in  the  Supreme  Court  just  as  if 
the  party  were  still  living.  Mrs.  Conn  having  perfected  her  writ  of 
error  to  the  Court  of  Civil  Appeals  before  her  death,  the  suit  did  not 
abate  but  could  be  prosecuted  on  error  to  this  court  by  application  in  her 
name  after  her  death  just  as  the  proceedings  could  have  been  had  in  the 
Court  of  Civil  Appeals  if  her  death  had  occurred  before  the  entry  of 
judgment  against  her  in  that  court.  This  conclusion  is  confirmed  as 
the  proper  construction  of  these  statutes  by  the  fact  that  there  is  no 
provision  in  the  law  for  making  the  representatives  of  parties  who  die 
after  the  perfection  of  the  appeal  or  writ  of  error  from  the  district 
court  parties  to  the  proceeding  at  any  subsequent  stage.  The  motion  to 
dismiss  the  writ  of  error  is  overruled. 

In  determining  the  correctness  of  the  judgment  of  the  trial  court 
in  this  case,  we  must  take  the  testimony  of  Mrs.  Conn  and  her  witnesses 
as  being  true,  and,  if  the  facts  detailed  by  them  gave  her  a  right  to  have 
the  deed  of  trust  reformed,  then  the  judgment  of  the  court  below  must 
be  reversed.  The  evidence  would  have  justified  a  jury  in  concluding  that 
Mr.  Bolanz  fraudulently  misrepresented  the  contents  of  the  deed  of 
trust  to  Mrs.  Conn,  and,  through  her  confidence  in  him,  procured  her 
to  sign  it  without  reading.  This  would  be  a  case  in  which  Mrs.  Conn 
digned  the  deed  under  mistake  through  the  fraud  of  the  representative 
of  Mrs.  Hagan.  Of  such  a  transaction,  Pomeroy  says:  ''Where  there 
has  been  a  mistake  of  one  party,  accompanied  by  fraud  or  other  inequi- 
table conduct  of  the  remaining  party,  the  instrument  may  be  made  to 
conform  to  the  agreement  or  transaction  entered  into  according  to  the 
intention  of  the  parties."     3  Pomeroy,  Eq.  Juris.,  sec.  1376,  p.  2120. 

If  the  deed  of  trust  had  been  written  according  to  the  agreement, 
as  testified  to  by  Mrs.  Conn,  56x133  feet  of  the  land  would  have  been 
subject  to  the  lien  and  could  have  been  sold  for  the  payment  of  the 
debt.  Mrs.  Conn  disclaimed  as  to  that  much  of  the  land,  conceding 
that  Mrs.  Hagan  had  acquired  title  thereto,  and  this  was  doing  equity 
in  the  case,  because  it  placed  the  parties  in  eicactly  the  position  that 
they  would  have  been  if  the  fraud  had  not  been  perpetrated.  2  Pome- 
roy, Eq.  Juris.,  sec.  910,  p.  1285;  Neblett  v.  McFarland,  92  U.  S.,  101; 
Otis  V.  Gregory,  111  Ind.,  508.    The  defendant  in  error  claims  that  Mrs. 
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Conn  was  guilty  of  negligence  in  signing  the  deed  of  trust  without  read- 
ing it,  and  that  therefore  the  court  ought  not  to  reform  the  instrument 
according  to  her  testimony.  If  the  fajlure  to  read  the  instrument  was 
unexplained  and  there  was  no  reasonable  excuse  for  it,  this  proposition 
would  be  correct,  but,  when  the  party  is  mislead  by  the  fraudulent 
representation  of  the  other  party  and  caused,  by  confidence  in  such 
person  and  his  representations,  to  sign  the  instrument  without  reading 
it,  this  does  not  constitute  such  negligence  as  will  deprive  the  maker  of 
the  instrument  of  equitable  relief  from  the  consequences  of  the  fraud- 
ulent representation.    Chatham  v.  Jones,  69  Texas,  744. 

The  defendant  in  error  claims  that  she  is  not  bound  by  the  fraud  of 
Bolanz  because  his  firm  was  required  by  private  instructions,  of  which 
Mrs.  Conn  had  no  notice,  to  submit  the  security  selected  by  them  to 
Duncan  for  his  approval,  but  the  money  was  deposited  with  Murphy  & 
Bolanz  to  be  loaned  by  them  upon  security  to  be  selected  by  them  and 
approved  by  Dimcan;  to  Mrs.  Conn,  Murphy  &  Bolanz  were  the  agents 
of  Mrs.  Hagan  to  inaugurate  and  complete  this  transaction.  The  pri- 
vate instructions  given  by  Mrs.  Hagan  to  her  agents  can  not  deprive 
Mrs.  Conn  of  protection  under  the  apparent  authority  of  Murphy  & 
Bolanz.  Mrs.  Hagan  trusted  them  to  consult  Duncan ;  Mrs.  Conn  did  not. 

The  honorable  Court  of  Civil  Appeals  held  that  Mrs.  Conn  could  not 
have  the  deed  of  trust  reformed  without  returning  the  $1000  she  had 
borrowed  from  Mrs.  Hagan.  According  to  this  ruling,  although  the  deed 
of  trust,  if  prepared  according  to  the  real  agreement,  would  not  have 
held  a  lien  upon  the  land  outside  of  the  56x133  feet,  yet  Mrs.  Conn  must 
submit  to  the  fraudulent  conduct  of  the  agent  of  Mrs.  Hagan  and  re- 
store the  $1000  borrowed,  which  was  not  intended  to  be  a  lien  upon  the 
bulk  of  the  land,  and  thus  concede  the  only  question  in  issue  in  order 
to  secure  the  empty  right  of  reforming  an  instrument,  which  would 
have  been  satisfied  by  the  payment  of  the  debt.  What  benefit  could  it  be 
to  Mrs.  Conn  to  have  the  deed  of  trust  reformed  so  as  to  relieve  her  home 
place  of  the  incumbrance  after  the  debt  itself  had  been  discharged 
and  there  could  be  no  incumbrance  remaining?  Equity  does  not  re- 
quire the  defrauded  party  to  surrender  to  the  perpetrator  of  the  fraud 
the  substance  of  the  controversy  in  order  to  liave  the  instrument  re- 
formed, but  requires  that  the  concession  shall  extend  to  placing  the 
opposing  party  in  the  position  that  he  would  have  occupied  if  the  instru- 
ment had  been  written  according  to  the  agreement.  If  the  substance  of 
the  controversy  must  be  conceded,  fraud  would  be  more  secure  than 
honesty,  and  would  be  protected  by  courts  of  equity  in  a  most  effectual 
way. 

The  trial  court  erred  in  giving  the  instruction  to  the  jury  to  find  for 
the  plaintiff  and  the  Court  of  Civil  Appeals  erred  in  atfirming  the 
judgment  of  that  court.  It  is  ordered  that  the  judgments  of  the  Dis- 
trict Court  and  Court  of  Civil  Appeals  be  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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Galvestox,  Houston  &  Northern  Railway  Company  v. 
D.  H.  Hardy,  Secretary  of  State. 

No.  864.    Decided  February  12,  1900. 

1.  Railway  Bonds — Begistration — Certiflcate— Secretary  of  State — Fees 

Mandamus. 

The  Secretary  of  Mate  is  not  entitled  to  charge  the  fee  of  one  dollar,  as  for  an 
official  certificate  under  Revised  Statutes,  article  2439,  for  indorsing  upon  each  rail- 
road bond  issue,  "This  bond  is  registered  under  the  direction  of  the  Railroad  Com- 
mission of  Texas,'*  as  required  of  him  by  Revised  Statutes,  article  4984i.  (Pp.  342, 
343.) 

2.  Same — Statutory  Construction. 

Though  the  indorsement  required  to  be  made  by  the  Secretary  oi  State  upon  each 
railroad  bond  issued  (Revised  Statutes,  article  4584i)  constitute  a  certificate  within 
the  strict  legal  definition  of  that  term,  the  Legislature  should  not  be  held  to  have 
intended  to  authorize  the  charge  therefor  provided  for  the  Secretary's  certificates 
by  the  Revised  Statutes,  article  2439,  since  article  45S4i  makes  no  mention  of  a  fee 
and  does  not  call  the  indorsement  a  certificate,  and  the  registration  and  indorse- 
ment of  the  bond  is  required,  not  in  the  interest  of  the  companv,  but  in  that  of 
the  public.     (Pp.  342,  343.) 

Original  application  for  writ  of  mandamus  against  the  Secretary 
of  State. 

R.  C.  Foster  and  A.  E.  Wilkinson,  for  petitioner. — In  a  certain  sense, 
almost  every  entry  or  memorandum  which  an  officer  may  make  in  the 
discliarge  of  his  official  duties  is  a  certificate  of  an  act  or  of  a  fact. 
Thus,  clerks  and  other  officers  are  required  to  file  papers,  and  though 
a  mere  deposit  in  the  ofticial  custody  of  the  clerk  constitutes  a  filing 
(Holman  v.  Chevaillier,  14  Texas,  337),  it  is  generally  recognized  as  the 
duty  of  the  clerk  to  indorse  the  paper  "Filed,"  with  the  date  and  his  of- 
ficial attestation.  13  Am.  and  Eng.  Enc.  of  Law,  2  ed.,  14,  15,  16. 
This  indorsement  might  be  called  a  certificate  in  precisely  the  same 
sense  that  the  Secretary's  indorsement  of  "registered'*  upon  these  bonds 
is  now  called  one.  We  can  see  no  reason  why,  if  he  can  charge  for  this, 
he  should  not  also  charge  one  dollar  for  indorsing  his  file  mark  on 
every  paper  filed  in  his  office.  In  the  same  sense  a  written  judgment, 
order,  or  award  of  any  trilmnal  or  authority,  might  be  considered  a  cer- 
tificate of  an  official  or  judicial  determination;  a  process,  an  official 
certificate  that  certain  proceedings  have  been  commenced ;  a  sheriff's 
return,  his  official  certificate  of  the  execution  of  such  process;  in  short, 
every  memorandum  or  entry  of  an  official  action,  is  in  this  same  sense 
an  official  certificate. 

It  is  evident  that  the  legislators  did  not  have  all  these  various  mem- 
oranda or  indorsements  in  contemplation  when  they  provided  for  fees 
for  official  certificates.  What,  then,  is  the  principle  by  which  we  may 
distinguish  them?  We  think  it  a  simple  one.  In  all  the  cases  we  have 
been  citing,  as  well  as  the  one  at  bar,  the  indorsement,  memorandum, 
or  writing  is  made  by  the  oflicer  in  pursuance  of  a  duty  imposed  on  him 
by  law,  statutory  usually,  to  do  an  act  in  the  discharge  of  his  office,  inde- 
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pendently  of  any  demand  made  of  him  under  article  2436,  by  some  one 
who  requires  a  certificate  of  what  his  official  records  show.  The  indorse- 
ment is  an  original,  official  act  of  the  Secretary,  required  of  him  by 
statute.  It  is  a  constituent  element  in  the  act  or  process  of  registration 
of  the  bonds — one  of  the  things  the  law  requires  of  him  in  the  perform- 
ance of  such  act.  It  is  not  a  mere  certificate  of  something  done,  but  an 
essential,  or  at  least  a  prescribed  part  of  the  acts  required  of  him  in  the 
doing.     Demars  v.  Board  of  Commissioners,  47  Pac.  Rep.,  567. 

We  are  quite  aware  that  a  certificate  need  not  contain  the  word  *'cer- 
tify,^'  and  that  a  thing  may  be  a  certificate  without  being  so  described 
in  the  statutes.  But  surely  the  term  by  which  the  statutes  describe 
the  writing  has  some  value  in  ascertaining  what  the  legislators  had  in 
mind.  They  call  the  instrument  given  under  article  2436  a  certificate, 
and  they  speak  of  the  act  of  the  Secretary  under  article  4584j  as  an 
indorsement,  just  as  ninety-nine  men  out  of  a  hundred  would  do. 

There  is  no  reason  why  revenue  should  be  sought  or  assumed  to  be 
required  by  the  State  from  railroad  companies  in  connection  with  the 
approval  and  registration  of  their  bonds.  The  proceeding  is  not  for 
their  benefit;  it  is  provided  in  the  interest  of  State  policy.  The  Sec- 
retary is  not  acting  in  their  interest  or  at  their  solicitation;  he  is  but 
obeying  an  order  of  the  Railroad  Commission— doing  a  service  which  the 
Commission  is  authorized  and  compelled  to  require  of  him  in  the  dis- 
charge of  their  duties.  We  are  not  prepared  to  say  that  the  indorsement 
in  question  is  within  the  operation  of  article  2438,  which  expressly  de- 
clares that  no  fee  shall  be  charged  for  a  certificate  required  by  other 
officers ;  but  this  is  chiefly  for  the  reason  that  it  is  not  properly  a  cer- 
dficate  at  all,  so  as  to  bring  it  within  the  letter  of  that  provision;  it 
seems  to  be  within  its  spirit. 

T.  S.  Smithj  Attorney-General,  and  R,  H.  Ward,  Assistant,  for  re- 
spondent.— If  the  indorsement  which  the  Secretary  of  State  is  required 
to  put  on  each  of  said  bonds  is  an  official  certificate,  then  relator  is 
not  entitled  to  the  indorsement  without  the  payment  of  a  fee  of  a  dol- 
lar for  each  certificate,  and  in  such  case  the  writ  of  mandamus  should 
not  be  granted,  but  if  said  indorsement  is  not  such  an  official  certificate 
as  is  within  the  contemplation  of  the  law,  then  the  writ  of  mandamus 
should  be  granted  as  prayed  for. 

In  volume  1,  Bouvier's  Dictionary,  Rawle's  Revision,  under  the  word 
"certificate"  we  find  the  following:  "A  writing  by  which  testimony  is 
given^  that  a  fact  has  or  has  not  taken  place.''  In  volume  5,  American 
and  English  Encyclopedia  of  Law,  page  800,  second  edition,  it  is  said 
"A  certificate  is  a  statement  in  writing,  by  a  person  having  a  public  or 
official  status,  concerning  some  matter  within  his  knowledge  or  author- 
ity." Now  let  us  analyze  article  4584i,  Revised  Statutes,  and  avscertain 
what  the  law  means,  and  what  are  the  duties  of  the  Secretary  of  State. 
The  Secretary  is  required  to  register  the  bonds  in  a  book  to  be  kept  for 
that  purpose,  and  until  such  bonds  are  registered  they  shall  not  be  of 
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any  validity  or  force.  The  law  points  out  how  the  bonds  are  registered, 
and  what  constitutes  their  registration.  It  says  that  said  bonds  shall  be 
registered  *^y  entering  a  description  thereof  in  a  book  to  be  kept  for 
the  purpose,  which  shall  show  the  date,  number,  amount,  when  due.  the 
rate  of  interest  on  each  bond,  and  also  the  date  when  the  same  is  regis- 
tered/^ When  the  bonds  are  entered  on  this  book  their  registration  is 
complete;  they  have  been  registered  or  recorded.  After  the  registration 
is  complete  the  Secretary  of  State  is  required  to  indorse  on  each  bond, 
under  the  seal  of  his  office  and  his  official  signature,  together  with  the 
date  thereof,  the  following:  "This  bond  is  registered  under  the  direc- 
tion of  the  Railroad  Commission  of  Texas.^^  In  other  words,  he  certi- 
fies that  these  bonds  have  been  registered  under  the  direction  of  the 
Railroad  Commission.  He  does  this  over  his  official  signature  and  at- 
tests with  the  seal  of  his  office.  Does  not  this  certificate  constitute  "a 
writing  by  which  testimony  is  given  that  a  fact  has  or  has  not  taken 
place. '^ 

It  will  be  observed  that  the  statute  uses  the  words  "every  official  cer- 
tificate.^'  Language  could  not  be  more  comprehensive;  it  includes  all 
official  certificates  without  exception,  qualification,  or  limitation.  There 
is  no  language  in  the  law  that  excepts  the  official  certificates  under  con- 
sideration from  the  terms  of  the  law.  The  court  can  not  engraft  on 
the  law  an  exception  that  is  not  in  the  law.  In  my  investigation  of  this 
subject  I  have  been  able  to  find  but  one  case  which  I  regard  as  directly 
applicable  to  the  question  under  consideration,  and  that  is  the  case  of 
State  V.  Kelsey,  44  Xew  Jersey  Law,  15. 

GAINES,  Chief  Justice, — This  is  an  application  for  the  writ  of 
mandamus.  The  relator  is  a  railroad  corporation  operating  a  line  of 
road  within  the  State.  Having  prepared  for  issue  a  certain  series  of 
bonds  of  $1000  each,  it  caused  them  to  be  presented  to  and  approved 
by  the  Railroad  Commission.  Fifty  of  such  bonds  were  thereupon  pre- 
sented to  the  respondent  as  Secretary  of  State  with  the  request  that  he 
register  them  in  his  office  and  indorse  them  as  the  statute  requires.  The 
Secretary  thereupon  demanded  a  fee  of  one  dollar  for  each  bond,  and 
the  relator  declining  to  pay,  he  refused  to  accede  to  the  request.  This 
suit  is  brought  to  compel  the  registration  of  the  bonds  without  the 
payment  of  any  fee.    The  pleadings  admit  the  facts  as  stated. 

The  question  is  a  difficult  one  and  involves  the  construction  of  article 
4584i  of  the  Revised  Statutes.  The  previous  article  provides  for  the 
approval  of  the  bonds  of  a  railroad  company  by  the  Railroad  Commis- 
sion. Article  4584i  then  reads  as  follows:  "When  any  such  bonds  shall 
be  presented  to  the  Secretary  of  State  with  the  direction  aforesaid  to 
register,  he  shall  register  said  bonds  by  entering  a  description  thereof 
in  a  book  to  be  kept  for  that  purpose,  which  shall  show  the  date,  number, 
amount,  when  due,  the  rate  of  interest  on  each  bond,  and  also  the  date 
when  the  same  is  registered.  The  Secretary  of  State  shall  indorse  on 
each  bond  under  the  seal  of  his  office  and  his  official  signature,  together 
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with  the  date  thereof,  as  follows:  ^This  bond  is  registered  under  the 
direction  of  the  Bailroad  Commission  of  Texas.'  No  bond  or  other  evi- 
dence of  debt  hereafter  issued  by  or  under  the  authority  of  any  person^ 
firm,  corporation,  court,  or  railroad  company,  whereby  a  lien  is  crearted 
on  its  franchises  or  property  situated  in  this  State,  shall  be  valid  or 
have  any  force  until  the  same  has  been  registered  as  required  herein/' 
Article  2439  of  the  Bevised  Statutes  provides  that  the  Secretary  of  State 
"is  authorized  and  required  to  charge  for  the  use  of  the  State  the  fol- 
lowing fees:  *  *  *  for  every  official  certificate,  a  fee  of  one  dol- 
lar. *  ♦  ♦ ''  The  contention  is  that  the  indorsement  which  the 
Secretary  is  required  to  place  upon  each  bond  is  a  certificate  within  the 
meaning  of  the  law. 

As  early  as  1848  a  statute  was  passed  which  required  certain  State 
officers,  including  the  Secretary  of  State,  among  other  things,  ^^to  give 
certificates  certifying  to  any  fact  or  facts  contained  in  the  papers,  docu- 
ments, or  records  of  their  offices,  to  any  person  applying  for  the  same.'' 
Pasch.  Dig.,  art.  2806.  This  was,  so  far  as  we  know,  the  only  statute  in 
force  with  reference  to  certificates  by  the  Secretary  of  State  in  1883, 
the  year  in  which  the  fee  bill  in  question  became  a  law. 

We  do  not  doubt  that  the  indorsement  which  the  Secretary  is  required 
to  place  upon  the  bonds  is  a  certificate  within  the  strict  legal  definition 
of  that  term.  But  the  question  is,  did  the  Legislature  understand  that  in 
requiring  the  indorsement,  they  were  providing  for  a  certificate  for 
which  a  fee  should  be  charged  ?  Did  they  intend  to  require  the  compa- 
nies to  pay  for  having  the  bonds  indorsed?  We  think  not,  and  for 
two  reasons. 

1.  It  seems  to  us  that  if  the  Legislature  had  in  mind  the  matter  of 
payment  by  the  company  for  the  service  to  be  rendered  by  the  Secretary 
of  State  and  had  intended  that  the  company  should  so  pay,  they  would 
either  have  so  provided  by  express  words  or  would  at  least  have  called 
the  indorsement  a  certificate,  so  as  to  bring  it  within  the  literal  meaniug 
of  the  statute  with  reference  to  fees  for  certificates  by  the  Secretary 
of  State.  It  would  have  been  easy  to  say  that  "for  the  registration  and 
indorsement  of  each  of  which  bonds,  a  fee  of  one  dollar  must  be  paid," 
or  to  have  said  that  "the  Secretary  shall  indorse  upon  each  bond 
a  certificate  in  the  following  form,"  etc.  While,  as  we  have  said,  the  re- 
quired indorsement  is  technically  a  certificate,  perhaps  there  was  not 
even  a  lawyer  in  the  Legislature  which  pased  the  act  who  thought  they 
were  requiring  a  certificate  for  which  a  fee  should  be  charged. 

2.  Again,  it  is  to  be  noted  that  the  act  in  force  when  the  present 
law  requiring  a  fee  of  one  dollar  for  each  certificate  was  passed,  only 
required  a  certificate  when  applied  for.  The  application  was  a  voluntary 
act  on  the  part  of  the  person  making  the  demand  and  was  not  a  duty 
required  of  him  by  law.  The  requirements,  however,  of  article  4584h 
and  4584i  are  imposed  by  the  State,  not  in  the  interest  of  the  railroad 
companies,  but  in  that  of  the  public.  Since  the  law  imposed  an  addi- 
tional burden  upon  these  corporations,  the  Legislature  may  have  con- 
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sidered  it  inequitable  to  make  them  pay  for  the  work.  At  all  events, 
there  is  a  broad  distinction  between  official  labor  performed  at  the 
instance  of  the  State  and  for  the  public  benefit  and  such  work  performed 
for  a  person  on  his  own  private  account. 

We  think  the  mandamus  should  issue  and  it  is  so  ordered. 

Mandamtis  granted. 


IXTERNATIONAL   &    GrEAT   NORTHERN   RaILROAD   CoMPAXY    X. 

W.  E.  Best  et  al. 

No.  865.    Decided  February  12,  1900. 

1.  Passenger    Carrier— Limited    Ticket— Continuoiis    Passage — ^Authority 

of  Conductor. 

A  round  trip  ticket  contained  a  contract  signed  by  the  passenger  providing  that 
it  should  be  good,  in  returning,  only  for  a  continuous  trip  from  the  date  stamped 
by  the  agent  at  the  destination,  and  that  no  agent  or  employe  had  power  to  mod- 
ify the  contract.  Held,  that  the  passenger  lost  all  right  to  further  transportation 
thereon  by  stopping  off  at  an  intermediate  station  while  returning,  though  upon  a 
stop-over  permit  given  by  the  conductor  with  assurance  that  it  was  all  right.  (Pp. 
347,  348.) 

2.  Same — Connecting  Lines — Joint  Ticket — Stop-Over. 

If  authority  of  a  conductor  to  bind  his  company  by  giving  stop-over  privileges 
upon  a  ticket  expressly  denying  such  right  could  be  assumed  to  exist,  such  act  could 
not  bind  his  principal  to  an  undertaking  that  the  passenger  should  be  carried  over 
another  road  (which  had  joined  in  issuing  the  ticket),  contrary  to  its  express  con- 
tract.   (P.  348.) 

Questioxs  certified  from  the  Court  of  Civil  Appeals  for  the  Fifth 
District,  in  an  appeal  from  Dallas  County. 

N,  A,  Stedman  and  Morris  &  Crow,  for  appellant. — The  court  erred 
in  assuming  in  his  charge  that  the  conductor  of  this  defendant,  between 
San  Antonio  and  Austin,  had  authority  to  grant  plaintiff  a  stop-over  in 
Austin,  when  the  ticket  on  its  face  provided  that  "no  agent  or  employe 
has  power  to  modify  this  contract  in  any  particular;"  and  further,  that 
after  said  ticket  was  signed  up  at  San  Antonio  it  was  good  only  for 
continuous  passage  to  original  starting  point,  from  date  of  such  execu- 
tion; it  appearing  said  ticket  was  signed  up  for  return  passage,  at  San 
Antonio,  Texas,  November  7,  1897,  and  it  further  appearing  that  W. 
E.  Best  had  agreed  to  all  the  conditions  of  the  contract,  as  contained  in 
said  ticket.  Railway  v.  Looney,  85  Texas,  158;  Railway  v.  Powell,  35 
S.  W.  Rep.,  841;  Railway  v.  Demilley,  41  S.  W.  Rep.,  147;  Demilley  v. 
Railway,  42  S.  W.  Rep.,  540;  Landers  v.  Railway,  50  S.  W.  Rep.,  528. 

There  was  error  in  that  the  verdict  and  judgment  are  wholly  unsup- 
ported by  the  testimony  in  this:  First,  the  ticket  with  coupons  at- 
tached showed  it  was  the  separate  contract  of  the  plaintiff  with  each  de- 
fendant, and  plaintiff  had  notice  of  this  fact  from  his  ticket,  and  there- 
fore had  notice  that  this  defendant  had  no  authority  through  its  con- 
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ductor  to  grant  plaintiff  a  stop-over  at  Austin  that  would  be  binding  on 
its  codefendant,  the  Missouri,  Kansas  &  Texas  Railway  Company  of 
Texas ;  second,  plaintiff^s  ticket  required,  after  his  ticket  was  signed  up 
at  San  Antonio,  that  he  must  make  one  continuous  passage  to  his  des- 
tination, and  that  no  agent  or  employe  of  this  defendant  could  change 
or  modify  the  contract,  and  therefore  he  knew  the  conductor  of  this 
defendant  had  no  authority  to  grant  plaintiff  a  stop-over  at  Austin 
that  would  be  binding  on  either  defendant,  and  especially  the  Missouri, 
Kansas  &  Texas  Bailway  Company  of  Texas ;  third,  plaintiff  shows  that 
he  knew  the  purport  of  his  ticket,  and  it  is  not  alleged  or  shown  a 
fraud  was  practiced  on  him  that  deprived  him  of  the  use  of  his  ticket 
from  Taylor  to  Dallas,  and  in  the  absence  of  fraud  he  is  bound  by  his 
said  contract. 

Kearhy  &  Muse  and  0,  N.  Brown,  for  appellee  Best. — The  conductor 
in  charge  of  appellant's  train  was  a  vice-principal,  and  as  such  it  was 
within  the  scope  of  his  authority  to  give  the  traveling  public  all  informa- 
tion relating  to  stop-overs,  etc.,  and  there  being  nothing  on  the  ticket 
of  appellant  limiting  or  restricting  the  authority  of  said  conductor 
in  this  respect  the  appellant  is  bound  by  his  act  and  conduct,  and  the 
court  did  not  err  in  assuming  that  appellant's  conductor  had  this  au- 
thority. 5  Am.  and  Eng.  Enc.  of  Law,  602,  sec.  603;  3  White  &  W.  C. 
C,  sec.  131. 

The  conductor  was  in  exclusive  charge  and  control  of  the  train  of  ap- 
pellant, and  it  is  absolutely  necessary  to  the  protection  of  the  public 
that  full  faith  and  credit  may  be  placed  in  the  conductor's  statement 
to  the  public,  and  the  railroad  company  placed  no  one  else  on  the  train 
to  give  the  public  information.  The  conductor  is  experienced  in  the 
various  forms  of  tickets  in  use,  and  it  is  a  part  of  his  duty  to  give  the 
public  just  such  information  as  that  given  by  the  conductor  in  this 
case,  and  the  public  has  a  right  to  rely  upon  the  information  so  given. 
The  act  of  the  conductor  of  appellant  is  necessary  and  incident  to  the 
duties  placed  upon  him,  and  the  road  is  bound  by  all  his  acts  within  the 
real  and  apparent  scope  of  his  authority.  The  ticket  itself  showed 
that  a  stop-over  could  be  allowed  if  "specially  provided  for."  He  did 
not  inform  the  passenger  as  to  how  this  special  provision  could  be  made, 
and  the  very  fact  that  the  conductor  in  charge  of  defendant's  train  as- 
sumed to  grant  a  stop-over,  he  being  the  person  to  take  up  tickets  and 
collect  fares,  reasonably  induced  appellee  Best  and  the  public  to  believe 
that  he  was  the  person  that  had  the  authority  to  make  the  special  pro- 
visions to  make  the  stop-over  mentioned  in  the  ticket. 

Alexander y  Clark  &  Thompson,  for  Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas,  appellee.^ — The  judgment  in  so  far  as  it  affects  the 
Missouri,  Kansas  &  Texas  Railway  Company  of  Texas,  should  be 
affirmed,  regardless  of  the  action  of  the  court  as  to  the  other  parties 
to  the  judgment,  in  that  it  is  fairly  apparent  from  the  record  that,  so 
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far  as  this  appellee  is  concerned,  the  justice  of  the  case  has  been  at- 
tained. This  is  evidenced  by  the  pleadings  of  the  parties  and  by  the  tes- 
timony of  the  plaintiff  in  the  court  below,  and  there  is  no  testimony 
tending  to  a  different  conclusion.  Blum  v.  Strong,  71  Texas,  322;  Tel- 
egraph Co.  V.  Phillips,  21  S.  W.  Rep.,  641;  Cotton  v.  Coit,  31  S.  W.  Rep., 
1061;  Watts  v.  Overstreet,  78  Texas,  572;  Miller  v.  Sullivan,  35  S.  W. 
Rep.,  363;  Salt  Co.  v.  Heidenheimer,  80  Texas,  344;  Hamilton  Co.  v. 
Prescott,  73  Texas,  565. 

WILLIAMS,  Associate  Justice. — The  questions  and  statement  be- 
low are  submitted  by  the  Court  of  Civil  Appeals  for  the  Fifth  District: 

"This  suit  was  instituted  against  the  International  &  Great  Northern 
Railroad  Company  and  the  Missouri,  Kansas  &  Texas  Railway  Company 
of  Texas,  for  the  recovery  of  damages  on  account  of  wrongful  ejection 
from  the  train  while  a  passenger,  etc.  Upon  the  trial,  the  court  in- 
structed a  verdict  for  the  Missouri,  Kansas  &  Texas  Railway  Company, 
and  submitted  the  case  as  to  the  International  &  Great  Northern  Rail- 
way Company.  A  verdict  was  rendered  in  favor  of  the  former  company, 
as  directed  by  the  charge,  and  against  the  latter  company  for  $250.  The 
International  &  Great  Northern  Railway  Company  has  appealed.  The 
facts  of  the  case  are  undisputed  and  are  in  substance  these: 

'November  4,  *]897,  the  agent  of  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas,  at  Dallas,  sold  Mr.  Best  a  round  trip  coupon 
ticket  over  that  road  and  the  International  &  Great  Northern  Railway 
from  Dallas  to  San  Antonio  and  return.  The  ticket  contained  two 
coupons  for  each  road,  one  for  the  going  trip  and  one  for  return  over 
each  road.  The  coupons  showed  that  the  trip  was  to  be  made  over 
the  Missouri,  Kansas  &  Texas  Railway  from  Dallas  to  Taylor,  and  over 
the  International  &  Great  Northern  Railway  from  Taylor  to  San  An- 
tonio. The  ultimate  limit  of  the  ticket  was  fixed  by  its  terms  to  No- 
vember 15,  1897.  It  provided  for  a  continuous  trip  going,  from  the 
date  of  the  ticket,  and  for  a  continuous  trip  returning,  from  the  date 
when  the  ticket  should  be  stamped  by  the  agent  of  the  International 
&  Great  Northern  Railway  at  San  Antonio,  which  was  made  essential, 
by  its  terms,  to  the  validity  of  the  return  part  of  the  ticket.  It  further 
stipulated  that  no  stop-over  would  be  allowed,  unless  specially  provided 
for,  and  expressly  stated  that  no  agent  or  employe  had  power  to  modify 
the  contract  in  any  particular.  This  contract  was  duly  signed  by  Mr. 
Best.  Mr.  Best  made  his  trip  to  San  Antonio,  and  on  November  7tb 
had  his  ticket  stamped  at  San  Antonio  by  the  agent  of  the  International 
&  Great  Northern  Railway  and  took  a  train  to  return  to  Dallas.  The 
conductor  of  the  International  &  Great  Northern  train,  while  taking  up 
tickets  of  passengers,  asked  Mr.  Best  if  he  desired  to  stop  over  at 
Austin,  situated  on  that  road  between  San  Antonio  and  Taylor.  Mr. 
Best  informed  him  that  he  would  like  to  make  the  stop-over  if  it  could 
be  arranged  so  that  his  ticket  would  be  good,  after  the  stop-over,  from 
Austin  to  Dallas.     The  conductor  wrote  on  the  International  &  Great 
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Xorthem  coupon  "Off  at  67  Beed,"  and  told  Mr.  Best  that  it  was  all 
right  and  that  he  could  make  the  stop-over.  Mr.  Best  did  stop  over  at 
Austin,  and  next  day  resumed  his  journey.  He  was  carried  by  the  In- 
ternational &  Great  Northern  Bailway  to  Taylor,  his  International  & 
Great  Northern  coupon  being  taken  up  by  the  conductor,  the  remaining 
part  of  the  ticket  bearing  no  evidence  of  a  stop-over  privilege.  At  Tay- 
lor he  took  the  Missouri,  Kansas  &  Texas  train,  the  conductor  of  which 
refused  to  honor  the  ticket  because  it  was  manifest  that  a  continuous 
journey  had  not  been  made  from  San  Antonio  from  the  date  of  the 
stamping  of  the  ticket  at  that  place.  Mr.  Best  declining  to  pay  his  fare 
from  Taylor  to  Dallas,  was  ejected  from  the  train  at  Lorena,  and,  re- 
maining at  that  place  for  another  train,  paid  his  fare  from  that  point  to 
Dallas  next  morning. 

"The  International  &  Great  Northern  Railway  did  not  ask  any  re- 
covery against  the  Missouri,  Kansas  &  Texas  Bailway  in  the  event  the 
plaintiff  recovered  against  it,  and  appellee.  Best,  has  not  appealed  from 
the  judgment.  The  charge  of  the  court  authorized  a  recovery  of  dam- 
ages against  the  International  &  Great  Northern  Bailway  on  account 
of  his  ejection  from  the  train  of  the  Missouri,  Kansas  &  Texas  Bailway 
Company,  including  compensation  for  mental  and  physical  suffering, 
if  the  jury  determined  that  the  conductor  of  the  International  &  Great 
Northern  Bailway  was  guilty  of  negligence  in  his  acts  relating  to  the 
matter  of  plaintiff  stopping  over  at  Austin,  and  this  negligence  was  the 
proximate  cause  of  his  ejection  from  the  train  of  the  Missouri,  Kansas 
&  Texas  Bailway  Company. 

"Question  1.  Assuming  that  the  conductor  of  the  International 
Railway  caused  the  passenger  to  believe  that  he  could  stop  over  at  Aus- 
tin without  forfeiting  his  right  to  passage  upon  the  ticket  from  Austin 
to  Dallas,  and  that  this  was  negligence  in  the  conductor  which  caused 
plaintiff  to  stop  over  at  Austin,  resulting  in  his  expulsion  from  the  train 
of  the  Missouri,  Kansas  &  Texas  Bailway  Company  next  day  on  account 
of  forfeiture  of  the  ticket  by  such  stop-over,  would  the  International 
&  Great  Northern  Bailway  be  liable  for  damages  caused  by  such  ejection 
from  said  train,  including  compensation  for  mental  and  physical  suf- 
fering ? 

"Question  2.  Could  the  International  &  Great  Northern  Bailway, 
under  the  circumstances  stated,  be  held  liable  for  anything  further 
than  the  loss  of  the  value  of  that  portion  of  the  ticket  which  was  for- 
feited and  rendered  valueless  by  the  stop-over  at  Austin  ?^' 

We  answer  that  the  facts  stated  show  no  right  of  recovery  against 
appellant.  The  ticket  constituted  the  contract  between  the  two  railroad 
companies  and  the  passenger,  and,  by  its  terms,  restricted  the  right  of 
appellee  to  a  continuous  trip  from  San  Antonio  to  Dallas,  and  notified 
him  that  no  agent  or  employe  had  power  to  modify  such  contract.  Negli- 
gence of  the  conductor  in  representing  the  contract  to  confer  a  right 
which  on  its  face  it  plainly  denied  can  not  be  held  to  be  the  negligence 
of  appellant,  since  his  act  was  unauthorized.    Appellee  could  not  prop- 
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eriy  rely  on  such  representation  as  being  within  the  apparent  scope  of 
the  conductor's  authority,  for  the  reason  that  the  contract  itself  plainly 
showed  that  no  such  authority  existed.  It  could  be  properly  held,  under 
the  authorities,  that  such  act  or  representation  did  not  bind  appellant 
even  to  carry  appellee  over  its  own  road  after  he  had  broken  his  trip  by 
stopping  at  Austin.  Petrie  v.  Railway,  42  X.  J.  L.,  449;  Railwa}^  v. 
Henry,  S^  Texas,  678. 

The  authority  relied  on  by  appellee  (Tarbell  v.  Railway,  24  Hun,  51, 
cited  in  o  American  and  English  Encyclopedia  of  Law,  602,  note)  does 
not  conflict  with  the  proposition  stated.  In  that  case,  the  plaintiff  acted 
upon  the  as.surance  of  a  train  agent,  who  had  authority  to  grant  stop- 
over tickets,  that  he  could  get  off  the  train  on  which  he  was  traveling 
and  complete  the  journey  upon  another,  using  the  same  ticket.  The 
agent  acted  within  the  scope  of  his  authority  and  it  was  upon  this  the 
decision  was  based. 

But  if  it  could  be  assumed  that  appellant's  conductor  had  authority 
to  bind  it  to  carry  plaintiff  upon  another  of  its  trains,  this  would  fur- 
nish no  ground  for  going  further  and  holding  that  he  therefore  had  au- 
thority to  bind  his  principal  to  an  undertaking  that  plaintiff  should  be 
carried  over  the  other  road  contrary  to  the  express  contract  of  such 
road  with  plaintiff.  The  plaintiff  was  bound  to  know  the  meaning  of 
his  own  contract  and  had  no  right,  against  its  provisions,  to  act  upon 
the  assurance  of  the  conductor. 


R.  F.  Blair  v.  Lillian  S.  Blanton  et  al. 

No.  868.    Decided  February  12,  1900. 

1.  Jurisdiction  —  Supreme     Court  —  District     Court  —  Amount  —  Motion 

Against  Attorney. 

The  question  whether  article  269  of  the  Revised  Statutes,  giving  the  district 
court  jurisdiction  of  a  summary  motion  against  an  attorney  on  account  of  money 
collected,  is  constitutional  as  applied  to  a  controversy  involving  less  than  $500,  held 
not  to  be  involved  in  this  case,  so  as  to  give  the  Supreme  Court  jurisdiction  to 
review  a  judgment  of  reversal  and  remand,  in  view  of  the  legislation  governing  the 
jurisdiction  of  the  district  and  county  courts  respectively  in  Bexar  County.  (Pp. 
349,  350.) 

2.  Same — Courts  of  Bexar  County. 

Where,  at  the  time  of  the  passage  of  the  Act  of  1899,  page  19,  defendant  was 
claiming  $695.30  in  reconvention  to  plaintiff's  demand  for  $290.60,  the  amount  then 
involved  and  not  the  amount  originally  sued  for,  determined  the  jurisdiction,  which 
under  that  act  remained  in  the  District  Court.     (P.  350.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fourth  District,  in  an 
appeal  from  Bexar  County. 

Motion  in  the  District  Court,  against  an  attorney,  for  money  col- 
lected. He  pleaded  offsets,  and  on  judgment  against  him  appealed.  On 
aftirniance  he  obtained  writ  of  error. 
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Paschal  &  Ryan,  for  plaintiff  in  error. — The  Act  of  March  6,  1899 
(Laws  1899,  page  19),  vested  exclusive  jurisdiction  (original^  in  the 
County  Court  of  Bexar  County  in  civil  cases  where  the  amount  in  con- 
troversy shall  exceed  in  value  $200  and  shall  not  exceed  $500,  exclusive 
of  interest,  and  operates  a  repeal  of  article  269,  Revised  Statutes,  in 
so  far  as  there  is  a  conflict.  Duer  v.  Seydell,  20  Texas,  61;  Davis  v. 
Pinckney,  20  Texas,  341;  Dalby  v.  Murphy,  25  Texas,  355;  Bonner  v. 
Murphy,  3  Willson^s  App.  Civ.  Cases,  sec.  12;  Wilkins  v.  Wheeler,  1 
White  &  W.,  App.  Civ.  Cases,  sec.  878. 

We  understand  the  rule  to  be  that  "the  amount  claimed  fixes  the 
jurisdiction,  and  that  the  amount  claimed  is  the  amount  for  which 
judgment  is  prayed/'  Ratigan  v.  Holloway,  69  Texas,  468.  Therefore 
if  article  269,  Revised  Statutes,  be  invalid,  then  the  County  Court  of 
Bexar  County  after  its  creation  on  March  6,  1899,  alone  had  jurisdic- 
tion to  try  plaintiff  Blanton's  claim,  it  being  for  less  than  $500.  De- 
fendant Blair  alleged  in  his  answer  that  after  allowing  said  Blanton 
all  credits  to  which  she  was  entitled,  she  still  owed  him  (Blair)  the 
sum  of  $249.70  (an  amount  not  within  the  jurisdiction  of  the  District 
Court).  This  cause  was  tried  on  April  1,  1899,  long  after  the  creation 
of  the  County  Court.  We  therefore  respectfully  show  that  this  court, 
in  dismissing  the  writ  of  error,  acted  upon  a  mistake  as  to  the  amount 
m  controversy  claimed  in  defendant  (Blair's)  answer,  and  if,  as  stated 
by  this  court,  the  District  Court  would  have  no  jurisdiction  (if  article 
269,  Revised  Statutes,  be  invalid)  over  plaintiff's  claim,  then  it  cer- 
tainly can  have  no  jurisdiction  over  defendant's  counterclaim,  the 
amount  thereof  for  which  he  sought  a  recovery  being  less  than  plain- 
tiff's claim. 

GAINES,  Chief  Justice. — This  proceeding  was  instituted  by  motion 
filed  in  one  of  the  district  courts  of  Bexar  County  by  defendants  in 
error  against  the  plaintiff  in  error.  The  object  of  the  motion  was  to 
recover  of  the  defendant,  an  attorney  at  law,  the  sum  of  $290.60,  alleged 
to  have  been  collected  by  him  as  such  attorney  for  Lillian  Blanton. 
Her  husband  joins  her  in  the  motion.  The  defendant  pleaded  offsets 
amounting,  in  the  aggregate,  to  $695.30,  but  admitted  credits  to  the 
amount  of  $155.  The  verdict  of  the  jury  was  against  him.  Jiulgment 
having  been  entered  upon  the  verdict,  he  moved  to  dismiss  the  case 
upon  the  ground  that  the  District  Court  did  not  have  jurisdiction  of 
the  cause.  His  motion  having  been  overruled,  he  appealed  to  the  Court 
of  Civil  Appeals.  There  the  judgment  was  reversed  for  error  in  the 
charge  of  the  court  and  the  case  was  remanded  for  a  new  trial.  The 
defendant  below  now  comes  to  this  court,  assigning  as  error  the  hold- 
ing of  the  Court  of  Civil  Appeals  that  the  District  Court  had  jurisdic- 
tion of  the  cause;  alleging,  as  a  ground  to  give  jurisdiction  to  this 
court,  that  the  case  involves  the  validity  of  a  statute  of  the  State. 

It  is  not  only  a  case  which,  under  the  Constitution,  might  have  been 
brought  in  the  county  court,  but  it  is  also  one  in  wliich  the  judgment 
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has  been  reversed  and  the  cause  remanded.  In  both  of  these  classes  of 
cases  jurisdiction  has  been  denied  this  court,  unless  the  validity  of  an 
act  of  tfie  Legislature  be  involved.  Eev.  Stats.,  arts.  941,  996.  Is 
the  question  involved  in  the  decision  of  this  case  ?  But  for  the  counter- 
claim which  is  asserted  in  the  defendant's  plea  in  reconvention,  we 
should  have  to  answer  the  question  in  the  affirmative.  If  the  sole  mat- 
ter in  controversy  was  the  plaintiffs'  claim,  then  the  jurisdiction  ot  the 
District  Court  at  the  time  of  the  trial  would  depend  upon  the  validity 
of  article  269  of  the  Be  vised  Statutes,  which  provides  for  a  summary 
motion  in  the  District  Court  against  an  attorney  for  money  collected, 
without  reference  to  the  amount.  The  question  would  then  have  been, 
can  the  Legislature,  under  the  Constitution,  by  a  provision  such  as  is 
contained  in  that  act,  confer  upon  the  district  court  power  to  determine 
a  case  of  the  character  of  that  made  in  the  motion,  when  the  amount 
in  controversy  is  more  than  $200  and  less  than  $500  But  this  suit 
was  instituted  November  16,  1898.  At  that  time,  all  civil  jurisdiction 
(except  as  to  probate  matters)  of  the  County  Court  of  Bexar  County 
had  been  taken  away  and  had  been  conferred  upon  the  District  Court. 
There  can  be  no  question  that  the  court  had  jurisdiction  of  the  motion 
when  it  was  filed.  But,  on  the  other  hand,  before  the  trial  of  the  cause, 
the  Legislature  passed  an  act  which  took  effect  from  its  passage  and 
which  among  other  things,  gave  the  county  court  of  the  county  ex- 
clusive jurisdiction  of  all  cases  for  the  recovery  of  money,  when  the 
amount  in  controversy  exceeded  $200  and  did  not  exceed  $500,  and, 
in  effect,  directed  the  transfer  of  all  such  cases  then  pending  in  the 
district  courts  of  that  county  to  the  county  court.  Laws  1899,  p.  19. 
However,  before  the  passage  of  this  act,  the  defendant  had  filed  his 
answer,  pleading  his  offsets.  Of  the  case  made  by  the  plea  in  reconven- 
tion, the  District  Court  had  jurisdiction  both  before  and  after  the  act. 
Gimbel  v.  Gomprecht,  89  Texas,  499.  The  case  was  the  same  in  legal 
effect,  so  far  as  jurisdiction  was  concerned,  as  if  the  defendant  had  sued 
upon  his  counterclaim  and  the  plaintiff  had  pleaded  her  cause  of  action 
in  reconvention.  Therefore,  in  our  opinion,  the  District  Court,  at  the 
time  of  the  trial,  had  jurisdiction  of  the  case  by  reason  of  the  defen- 
dant's plea  in  reconvention,  and  it  is  a  matter  of  no  moment  whether 
it  would  or  would  not  have  had  jurisdiction  over  the  original  suit.  For 
this  reason,  we  think  that  the  jurisdiction  of  the  District  Court  over 
the  suit  as  originally  brought  is  not  a  question  in  the  case,  and  that 
therefore  the  validity  of  article  269  is  not  involved. 

We  conchide  that  we  have  no  jurisdiction  of  the  case,  and  therefore 
the  writ  of  error  is  dismissed. 

Writ  of  error  dismissed. 
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I.  D.  AND  Mary  Affleck  v.  Mrs.  F.  Wangermanx,  Executrix. 

No.  862.    Decided  February  15,  1900. 

1.  Homestead — Designation  Under  Statute — Change  of. 

The  statute  providing  for  designation  of  homestead  from  a  larger  tract  (Revised 
Statutes,  article  2403),  does  not  authorize  the  head  of  the  family,  in  making  such 
designation,  to  change  his  homestead,  by  abandoning  a  portion  ot  it  in  actual  use 
and  occupancy,  and  to  substitute  land  never  used  as  and  wholly  disconnected  from 
the  home  of  the  family.    (P.  355.) 

2.  Same. 

The  statute  simply  empowers  the  owner  to  separate  his  actual  homestead,  as  ex- 
empted by  law  and  as  used  by  him  and  his  family,  from  that  portion  of  a  tract  or 
tracts  used  for  like  purposes  but  in  excess  of  what  the  law  permits  to  be  exempted, 
lie  can  not  abandon  land  actually  used,  and  select  a  detached  tract  not  before  used, 
but  intended  to  be  used  in  the  future.    (P.  355.) 

3.  Same — ^Fact  Case. 

The  head  of  a  family  owning  219  acres  of  land  in  one  body,  inclosed  and  partly 
cultivated  (embracing  his  home),  and  also  a  detached  tract  of  thirty-nine  acres  of 
woodland,  designated,  under  the  statute,  as  his  homestead,  the  latter  tract  and 
161  acres  oi  the  former,  including  residence  and  improvements.  Jtie  then  mortgaged 
the  part  of  the  first  tract  not  designated  as  homestead,  and  it  was  sold  under  fore- 
closure. Held,  in  suit  by  those  holding  under  the  foreclosure  sale,  that  such  desig- 
nation did  not  make  the  woodland  tract,  not  previously  so  used,  a  part  of  the  home- 
stead nor  work  an  abandonment  of  the  homestead  right  in  the  part  of  the  larger 
tract  not  designated  as  such.    (Pp.  353-355.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fourth  District,  in  an 
appeal  from  Washington  County. 

The  suit  was  trespass  to  try  title,  brought  by  Wangermann,  who 
claimed  the  land  under  a  foreclosure  sale,  against  Affleck  and  wife,  who 
asserted  homestead  rights  in  avoidance  of  the  mortgage  and  sale.  On 
plaintiffs  death  his  executrix  was  made  a  party,  and  she  recovered  a 
judgment  from  which  defendants  appealed.  The  judgment  was  affirmed 
and  appellee  obtained  writ  of  error. 

Rogers  &  Herhst,  for  plaintiffs  in  error. — The  Constitution  of  this 
State  forbids  the  fixing  of  liens  on  a  homestead  (except  such  as  thereby 
are  expressly  permitted),  and  if  a  homestead  be  such  in  fact,  money 
lenders  must  understand  that  liens  can  not  be  fixed  upon  it,  and  declara- 
tions of  the  husband  and  the  wife  to  the  contrary,  however  made,  must 
not  be  relied  upon. 

The  fact  of  actual  possession  and  use  of  a  tract  of  land  as  part  of 
the  homestead  (where  it  does  not  exceed  200  acres)  is  a  fact  aigainst 
which  the  lender  can  not  shut  his  eyes.  Every  person  dealing  with 
land  must  take  notice  of  the  actual,  open,  and  exclusive  possession  and 
use,  and  the  lender  stands  charged  with  notice  of  the  fact,  it  matters 
not  what  declarations  to  the  contrary  the  borrower  may  make.  And  no 
designation  contrary  to  the  fact  will  enable  the  parties  to  evade  the 
constitutional  inhibition.     . 
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Actual  occupancy  and  use  is  superior  to  a  designation  under  the 
statute,  where  the  lapse  of  time  evidences  that  the  recorded  designation 
had  not  been  acted  upon  or  adopted  by  the  acts  of  the  parties,  especially 
where  the  facts  show  clearly  an  abandonment  of  the  designation. 

A  designation  of  a  homestead  under  the  statute,  and  recorded,  may 
be  abandoned  by  use  and  occupation  without  recording  a  redesignation. 

A  purchaser  at  forced  sale  of  a  part  and  parcel  of  a  homestead  under 
a  foreclosure  of  a  deed  of  trust  lien  acquires  no  title,  where  the  same 
is  and  was  in  fact  used  as  a  homestead  at  the  time  the  mortgage  was 
given. 

Where  two  tracts  of  land  are  several  miles  apart,  and  one  is  used  as 
a  homestead,  there  must  be  some  use  of  the  other  in  connection  with 
the  home  to  constitute  it  a  part  of  the  homestead;  mere  intention  to 
use,  or  declarations  to  that  effect  are  not  sufficient. 

The  actual  use  and  occupation  of  land  is  and  has  always  been  re- 
garded as  the  most  satisfactory  evidence  to  constitute  it  a  part  of  the 
homestead,  and  no  declaration  to  the  contrary  will  divest  it  of  its 
homestead  character  so  long  as  it  is  used  and  occupied  as  such. 

He  is  not  an  innocent  holder  or  purchaser,  who  relies  solely  upon  a 
recorded  designation,  when  the  record  itself  shows  that  the  land  sought 
to  be  mortgaged  is  and  has  been  a  part  of  a  homestead  of  less  than 
•^00  acres;  and  especially  where  the  recorded  designation  shows  a  re- 
nunciation of  a  part  of  the  original  homestead  and  the  adoption  of  a 
disconnected  woodland  tract,  for  such  facts  are  sufficient  to  put  the 
mortgagee  upon  inquiry  to  ascertain  if  the  disconnected  tract  had  in 
fact  ever  been  used  in  connection  with  the  residence  tract,  so  as  to  con- 
stitute it  in  fact  a  part  of  the  homestead,  for  the  current  of  decisions 
is  to  the  effect  that  the  rule  of  caveat  emptor  applies. 

Authorities  in  support  of  foregoing  propositions:  Constitution,  art. 
If),  sec.  50;  Texas  Land  Loan  Co.  v.  Blalock,  76  Texas,  88;  Pellat  v. 
Decker,  72  Texas,  578;  Kuhl  v.  Kauffman,  (>5  Texas,  723;  Moerlein  v. 
Investment  Co.,  9  Texas  Civ.  App.,  422;  Brooks  v.  Chatham,  57  Texas.. 
31;  Campbell  v.  Elliott,  52  Texas,  151;  Freeman  v.  Hamblin,  1  Texas 
Civ.  App.,  157;  Building  Assn.  v.  Guillemet,  40  S.  W.  Rep.,  225;  Hawes 
V.  Parrish,  41  S.  W.  Rep.,  134;  Medlenka  v.  Downing,  59  Texas,  32; 
(Vrvenka  v.  Dyches,  32  8.  W.  Rep.,  316;  Railway  v.  Winter,  44  Texas, 
597;  Thompson  on  Homestead,  102,  103,  244. 

Searcy  &  Garrett,  for  defendant  in  error. — When  the  homestead  of  a 
family,  not  in  a  town  or  city,  is  a  part  of  a  larger  tract  or  tracts  of  land 
than  is  exempt  from  forced  sale,  the  head  of  the  family  has  the  right 
to  designate  the  homestead  not  to  exceed  200  acres,  by  filing  for  record 
with  the  clerk  of  the  county  court  of  the  county  in  which  the  land 
is  situated,  an  instrimient  of  writing  containing  a  description  by  metes 
and  bounds  of  the  homestead  so  claimed  or  designated  by  him. 

The  husband  as  the  head  of  the  family,  so  long  as  he  acts  in  good 
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faith,  has  the  right  to  designate  the  homestead  of  the  family,  and  this 
may  be  in  one  or  more  separate  tracts  of  land. 

The  appellant  I.  D.  Affleck  as  the  head  of  the  family,  his  homestead 
tract  of  land  consisting  of  more  than  200  acres,  having  in  good  faith 
designated  his  homestead  as  the  law  directs,  and  placed  gnch  designa- 
tion of  record,  and  the  appellee  and  those  through  whom  she  claims 
having  relied  on  such  designation,  and  in  good  faith  loaned  money  on 
the  thirty-four  acres  of  land,  not  included  in  said  designation,  the  ap- 
pellants are  estopped  from  claiming  said  thirty-four  acres  of  land  as  any 
part  of  their  homestead. 

Authorities  in  support  of  foregoing  propositions:  Rev.  Stats.,  arts. 
2403,  2404;  Mackey  v.  Wallace,  26  Texas,  529;  Holliman  v.  Smith,  39 
Texas,  362;  Medlenka  v.  Downing,  59  Texas,  38;  Slavin  v.  Wheeler, 
61  Texas,  658;  Freeman  v.  Hamblin,  1  Texas  Civ.  App.,  157;  Xix  v. 
Mayer,  2  S.  W.  Rep.,  820;  Brooks  v.  Chatham,  57  Texas,  32;  Marler  v. 
Handy,  88  Texas,  421. 

BROWN,  Associate  Justice. — The  judge  of  the  trial  court  before 
whom  the  case  was  tried  filed  the  following  conclusions  of  fact: 

"1.  That  the  defendants  are  man  and  wife  and  have  a  family,  and  are 
the  common  source  of  title. 

'•2.  That  in  the  year  1870  they  owned  and  occupied  as  their  home- 
stead a  tract  of  land  containing  219  acres  (in  one  body)  and  a  wood- 
land tract,  which  was  uninclosed  and  had  no  improvements  thereon, 
situated  about  two  miles  from  the  219-acre  tract. 

"3.  That  the  defendants  occupied  and  used  the  219-acre  tract  as 
their  homestead  from  1870  to  June,  1880,  when,  with  a  view  of  selling 
off  the  overplus  of  the  219-acre  tract,  I.  D.  Affleck,  with  no  purpose  to 
defraud  his  wife  in  her  homestead  rights  and  in  good  faith,  as  provided 
by  statute,  in  June,  1880,  designated  his  homestead  and  placed  the  same 
on  record,  in  which  he  designated  161  acres  (including  dwelling,  stables, 
and  outhouses)  and  the  39-acre  woodland  tract  as  constituting  his 
homestead. 

"In  July,  1880,  he  sold  off  the  219-acre  tract  15  9-10  acres,  and  in 
the  year  1882  he  conveyed  off  of  the  same  tract  9^  acres,  leaving  195 
acres  in  the  tract,  which  is  in  one  body  and  under  one  and  the  same 
inclosure,  and  there  is  about  70  acres  in  cultivation.  This  195-acre 
tract  includes  the  161  acres  (designated  as  a  part  of  the  homestead), 
and  the  34-acre  tract  in  controversy,  which  two  tracts  are  under  one 
fence,  and  the  appellants  have  occupied,  used,  cultivated,  and  enjoyed 
the  34-acre  tract  in  connection  with  the  161-acre  tract  as  part  of  the 
homestead  ever  since  1870. 

"4.  The  39-acre  woodland  tract  has  never  been  used  or  occupied  by 
the  defendants,  other  than  on  one  or  two  occasions  some  wood  was 
hauled  off  of  it  by  tenants. 

"5.  On  January  15,  1887,  said  I.  D.  Affleck  borrowed  from  M.  E. 
Vol.  LXXXXIII.  Supreme -23 
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Goodwin  $340,  for  which  he  gave  his  note  and  secured  the  same  on  the 
same  day  by  executing  and  delivering  to  J.  T.  Swearingen  as  trustee  a 
deed  of  trust  on  the  34  acres  in  controversy. 

"6.  The  note  was  kept  alive  by  renewals,  and  was  transferred  in  due 
course  of  trade  to  different  parties,  until  it  became  the  propertv  of 
William  Seidel,  who  paid  value  for  the  same.  That  the  several  holders 
of  said  note  did  not  make  any  inquiry  as  to  any  homestead  claim  to 
said  34-acre  tract,  but  regarded  and  acted  upon  the  recorded  designa- 
tion as  being  valid  and  sufficient. 

"7.  William  Seidel,  on  March  2,  1897,  recovered  a  judgment  in  the 
District  Court  on  said  note  against  I.  D.  Affleck,  foreclosing  the  deed 
of  trust  lien  on  the  34-acre  tract  in  controversy.  The  sheriff  sold  the 
34  acres  under  an  order  of  sale,  and  the  plaintiff's  husband  became 
the  purchaser,  paying  value  therefor. 

"8.  The  appellants  have  been  in  possession  of  said  34  acres,  culti- 
vating and  using  the  same  ever  since  1870,  and  now  hold  possession.^' 

Judgment  was  entered  for  defendant  in  error,  which  was  affirmed 
by  the  Court  of  Civil  Appeals. 

The  decision  of  the  question  presented  in  this  case  depends  upon  the 
construction  of  this  article  of  the  Eevised  Statutes:  "Article  2403. 
When  the  homestead  of  a  family,  not  being  in  a  town  or  city,  is  a  part 
of  a  larger  tract  or  tracts  of  land  than  is  exempt  from  forced  sale  as  such 
homestead,  it  shall  be  lawful  for  the  head  of  the  family  to  designate 
and  set  apart  the  homestead,  not  exceeding  two  hundred  acres,  to  which 
the  family  is  entitled  under  the  Constitution  and  law^  of  this  State." 

The  219  acres  which  Affleck  and  his  family  resided  upon  and  used 
for  homestead  purposes  constituted  his  homestead  and  the  39  acres, 
which  were  separated  from  and  not  used  as  a  part  of  the  home  place, 
was  no  part  of  the  homestead  either  in  fact  or  in  law.  The  entire  219- 
acre  tract  was  impressed  with  the  homestead  character  and  the  statute 
quoted  above  was  intended  to  enable  the  head  of  the  family  to  separate 
from  the  larger  tract  his  homestead  under  the  Constitution,  and  thereby 
to  rid  the  remaining  portion  of  the  larger  tract  of  the  inhibitions  of 
the  Constitution  against  his  selling  and  incumbering  it.  If  Affleck  had 
lived  upon  the  219-acre  tract  with  only  25  acres  inclosed  and  in  culti- 
vation, it  would  have  been  the  homestead  to  the  extent  of  200  acres, 
because  the  use  of  a  part  of  it  would  give  character  to  the  whole  as  if 
the  entire  tract  had  been  cultivated.  If  the  39-acre  tract  had  been 
actually  used  for  the  purpose  of  providing  wood  and  timber  for  the 
farm,  at  and  before  the  designation,  it  would  have  been  a  portion  of 
the  homestead  also ;  in  which  case,  Affleck's  homestead  would  have  con- 
sisted of  two  tracts  of  land,  embracing  more  than  200  acres,  and  he 
would  have  been  authorized  by  article  2403  to  designate  out  of  both 
tracts  the  200  acres  as  his  homestead,  which  might  have  embraced  the 
39  acres  and  a  sufficient  quantity  of  the  other  tract  to  make  the  full 
200  acres. 


Digitized  by 


Google 


1900.]  G.\j{DENER  V.  Griffiths,  Executors.  355 

But  the  statute  did  not  authorize  Aflfleek  to  change  his  homestead 
by  abandoning  a  portion  of  it  in  actual  use  and  occupancy  and  to  sub- 
stitute land  never  used  and  wholly  disconnected  from  the  home  of  the 
family.  Counsel  argue  that  because  Affleck  had  the  right  to  select  the 
homestead  out  of  the  larger  tract,  his  selection  of  the  timber  land,  with 
the  intention  to  use  it  in  the  future  in  connection  with  the  homestead, 
would  be  a  compliance  with  the  law,  but  the  law  does  not  so  provide.  It 
simply  empot^ered  him  to  separate  his  actual  homestead,  as  exempted 
by  law  and  as  used  by  him  and  his  family,  from  that  portion  of  a  tract 
or  tracts  used  for  like  purposes  but  in  excess  of  what  the  law  permits 
to  be  exempted.  He  might,  before  that  time,  have  made  the  timbered 
land  a  part  of  the  homestead  by  using  it  as  such,  but  did  not,  and  a  mere 
intention  to  so  use  it  in  future  did  not  have  that  uflEect. 

The  District  Court  erred  in  entering  judgment  for  the  plaintiff  and 
the  Court  of  Civil  Appeals  erred  in  affirming  the  judgment.  We  there- 
fore reverse  the  judgments  of  both  courts.  Upon  examination  of  the 
record,  it  appears  that  the  case  was  not  tried  with  a  view  to  the  question 
upon  which  we  have  decided  it,  and  that  in  all  probability  the  proof 
might  develop  a  condition  of  things  which  would  sustain  the  action  of 
Affleck  in  designating  this  land  as  a  part  of  his  homestead.  We  there- 
fore remand  this  case  to  the  District  Court  for  further  trial. 

Reversed  and  remanded. 


R.  J.  Gardener  v.  T.  B.  axd  L.  E.  Griffith,  Executors. 

No.  866.    Decided  February  15,  1900. 

1.  Executory  Sale  of  Land — ^Election  of  Bemedies  by  Vendor. 
Cienerally,  the  vendor  in  an  executory  contract,  by  election  to  sue  for  the  purchase 

money,  depriyes  himself  of  the  right  to  rescind  and  claim  the  land — unless,  after 
suit,  the  vendee  repudiates  liability  for  purchase  money,  as  by  pleading  limitation. 
But,  if  the  vendee  sell  to  another,  foreclosure  against  the  first  vendee  will  not 
affect  such  purchaser  from  him,  not  made  a  party;  and  therefore  will  not  estop 
one  buying  at  the  foreclosure  sale,  and  who  is  thereby  placed  in  the  shoes  of  the 
vendor,  from  claiming  rescission  for  nonpayment,  as  against  such  subsequent  vendee. 
Distinguishing  Thompson  v.  Robinson,  ante,  p.  165,  from  numerous  cases  announcing 
the  general  rule  as  to  election  by  vendor.    (Pp.  358,  359.) 

2.  Same — ^Foreclosure — Sale  of  Part — Bescission. 

Though  the  vendor  foreclosing  for  purchase  money  sell,  under  the  foreclosure, 
only  a  part  of  the  land  subject  to  his  lien,  the  general  rule  that  his  election  to  fore* 
close  is  a  waiver  of  his  right  to  rescind  applies  to  the  land  not  sold.  He  can  not 
foreclose  as  to  part  and  rescind  as  to  the  remainder.    (P.  359.) 

3.  Same — ^Election  to  Foreclose — ^Effect  on  Legal  Title. 

When  the  vendor  whose  deed  would  otherwise  convey  the  legal  title,  retains  it  by 
taking  a  mortgage  back  for  the  purchase  money,  and  then,  by  electing  to  foreclose, 
loses  his  right  to  claim  rescission,  the  superior  legal  title  vests  in  the  grantee.  (P. 
350.) 

Question  certified  from  the  Court  of  Civil  Appeals  for  the  Fourth 
District,  in  an  appeal  from  Nacogdoches  County. 
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Dial  £  Chestnut  and  Lewis  &  Lewis,  for  appellant. — In  executory 
contracts  for  the  sale  of  land  the  superior  title  remains  in  the  vendor 
until  the  purchase  money  has  been  paid,  and  the  court  erred  in  ruling 
out  evidence  of  the  fact  that  payment  had  not  been  made.  Rev.  Stats., 
arts.  2148,  2150;  Dunlap  v.  Wright,  11  Texas,  600;  Flanagan  v.  Cush- 
man,  48  Texas,  241;  Webster  v.  Mann,  52  Texas,  426;  McAlpin  v.  Bur- 
nett, 19  Texas,  497;  Baker  v.  Compton,  52  Texas,  252;  Cassaday  v. 
Frankland,  55  Texas,  460;  Ufford  v.  Wells,  52  Texas, '612;  Roose- 
velt V.  Davis,  49  Texas,  463;  White  v.  Cole,  29  S.  W.  Rep.,  1148,  and  au- 
thorities cited;  Adkins  v.  Ham,  23  S.  W.  Rep.,  29;  McPherson  v.  John- 
son, 69  Texas,  485. 

On  the  death  of  a  person  title  to  his  property  vests  immediately  in  his 
heirs,  subject  to  being  divested  in  course  of  administration  by  sale  under 
orders  and  by  approval  of  the  probate  court,  and  the  superior  title  re- 
mains in  them  when  an  executory  contract  of  sale  is  made  by  the  ad- 
ministrator of  decedent,  and  the  heirs  in  possession,  after  the  adminis- 
tration has  ceased  and  all  property  of  the  estate  been  sold,  can  not  be 
ousted  by  the  purchaser  or  his  vendees,  they  taking  with  notice  by  vir- 
tue of  the  statutes  regulating  such  sales,  of  the  superior  title  in  vendor, 
when  they  have  failed  to  perfect  their  title  by  payment  of  the  purchase 
money,  or  do  not  show  that  the  same  has  been  paid.  Same  authorities; 
also  Burgess  v.  Millican,  50  Texas,  401. 

Perkins,  Matthews  &  Harris,  for  appellees. — In  executory  contracts 
for  the  sale  of  land  the  superior  title  remains  in  the  vendor  until  the 
purchase  money  has  been  paid  or  the  mortgage  lien  foreclosed.  Dunlap 
V.  Wright,  11  Texas,  600;  Burgess  v.  Millican,  50  Texas,  401. 

In  this  case  the  administrator  of  Cicero  Rusk,  deceased,  had  two  rem- 
edies; he  could  have  asserted  his  superior  title  and  have  sued  for  the 
land ;  or  he  could  sue  for  judgment  against  W.  H.  Harris  and  the  sureties 
on  his  note,  together  with  an  order  of  foreclosure  of  his  mortgage  lien. 
He  elected  the  latter  remedy  and  sued  for  judgment  against  his  vendee 
and  his  sureties  and  an  order  of  foreclosure  of  his  mortgage  lien.  By 
so  doing  he  waived  his  right  to  sue  for  the  land  or  to  in  any  way  as- 
sert his  superior  title,  and  was  forever  estopped  from  possessing  the  land 
as  against  his  vendee  or  those  holding  under  him.  The  heirs  of  Cicero 
Rusk  are  bound  by  the  acts  of  his  administrator  and  have  no  right  to 
claim  any  privilege  of  law  or  equity  which  had  been  waived  by  him  by 
his  acts  as  such  administrator.  They  could  and  should  pursue  the  judg- 
ment so  obtained  by  him  to  the  satisfaction  of  their  debt,  if  any  they 
have,  but  they  have  had  their  day  in  court,  hence  the  evidence 
attempted  to  be  offered  by  defendants  to  show  that  the  purchase  money 
had  not  been  paid  was  immaterial  and  the  court  did  not  err  in  exclud- 
ing it. 

GAIXES,  Chief  Justice. — The  Court  of  Civil  Appeals  for  the 
Fourth  Supreme  Judicial  District  has  certified  the  following  question 
for  our  determination: 
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"The  above  styled  suit,  now  pending  in  this  court,  was  instituted  by 
appellees  as  executors  of  the  estate  of  L.  E.  Griffith,  deceased,  against 
appellant  and  A.  J.  Murphy,  to  recover  sixty  acres  of  land  oflf  the  I. 
6.  Parker  survey  in  Nacogdoches  County.  The  land  was  a  part  of  a 
426-acre  survey  set  apart  to  Cicero  Rusk  in  a  partition  of  the  estate 
of  T.  J.  Rusk.  Cicero  Rusk  was  killed  in  1864  in  battle,  and  afterwards 
administration  was  had  on  his  estate.  In  July,  1869,  under  order  of  the 
probate  court,  William  Clark,  administrator  de  bonis  non  of  the  estate 
of  Cicero  Rusk,  sold  the  425  acres  of  land  to  W.  H.  Harris  for  $2050, 
and  a  deed  to  the  land  was  executed  on  November  10,  1869,  and  on 
same  day  W.  H.  Harris  executed  a  note  to  the  administrator  for  $2060, 
with  personal  security,  payable  in  twelve  months,  and  at  the  same  time 
executed  a  mortgage  on  the  land  to  secure  the  purchase  money.  March 
4,  1871,  William  Clark,  the  administrator,  recovered  judgment  in  the 
District  Court  of  Nacogdoches  County,  on  said  note,  in  the  sum  of 
$2171.88  and  a  foreclosure  of  the  lien.  On  the  3d  day  of  May,  1871,  an 
order  of  sale  was  issued  from  said  judgment,  followed  by  a  venditioni 
exponas,  and  a  part  of  the  land,  said  425  acres,  was  sold  in  blocks;  block 
No.  1  to  J.  B.  Harris  for  $2.50;  blocks  2,  3,  4,  5,  6,  and  7  were  sold  to 
C.  M.  Raguet,  block  5  for  $50,  the  others  at  $100  each,  total  amount 
for  all  blocks  sold,  $552.50.  Number  of  acres  sold,  247.80  acres.  All  the 
land  purchased  by  C.  M.  Raguet,  except  100  acres,  was  in  trust  for  W. 
H.  Harris,  and  on  the  2d  of  April,  1878,  he  made  a  deed  to  all  he 
purchased,  except  the  100  acres,  to  S.  J.  Griffith,  wife  of  L.  E."  Griffith, 
plaintiff's  testator.  In  October,  1872,  W.  H.  Harris  and  wife,  E.  N. 
Harris  were  living  on  a  portion  of  said  425-acre  block  and  they — W.  H. 
Harris  acting  through  his  attorney  in  fact,  J.  B.  Harris, — sold  the  same 
to  S.  J.  Griffith,  wife  of  plaintiff's  testator,  L.  E.  Griffith.  The  portion 
of  land  so  sold  by  them  is  claimed  by  plaintiffs  to  embrace  the  60  acres 
sued  for  (being  a  part  of  the  original  tract  not  sold  by  the  administra- 
tor). S.  J.  Griffith  died  27th  of  May,  1887.  She  made  her  will  on  the 
15th  of  April,  1887.  Her  interest  in  this  425-acre  tract  was  bequeathed 
to  her  husband,  L.  E.  Griffith. 

"Defendant  R.  J.  Gardener  was  in  possession  of  the  land  sued  for  at 
the  institution  of  the  suit,  holding  the  same  as  guardian  of  his  wife's 
children  by  a  former  husband  and  under  powers  of  attorney  from  John 
C.  Rusk,  T.  J.  Rusk,  and  C.  Rusk,  all  of  whom  are  heirs  of  Cicero  Rusk, 
deceased.  The  record  is  silent  as  to  any  other  payment  having  been 
made  for  the  425  acres  sold  by  William  Clark,  administrator  of  Cicero 
Rusk's  estate,  to  W.  H.  Harris  than  the  $552.50  paid  at  the  sale  by  J. 
B.  Harris  and  C.  M.  Raguet  to  the  sheriff  under  the  order  of  sale,  and 
is  silent  as  to  a  sale  of  any  other  portion  of  the  425  acres  under  said 
judgment.  The  administrator,  William  Clark,  died  in  1884  or  1885. 
Since  his  death,  no  other  administrator  has  been  appointed  on  said 
estate  and  nothing  more  has  been  done  with  same,  and  all  the  property, 
real  and  personal,  belonging  to  said  estate  had  been  sold  by  said  Chirk 
and  previous  administrators  thereof.     It  is  uncontrovertod  that  all  of 


Digitized  by 


Google 


358  93  Texas  Reports.  [February, 

the  purchase  money  has  never  been  paid.  It  is  the  contention  of  ap- 
pellees, which  was  sustained  by  the  District  Court,  that  when  the  ad- 
ministrator of  the  estate  of  Cicero  Rusk  sued  on  the  debt  and  obtained 
a  foreclosure  of  the  mortgage,  he  thereby  aflBrmed  the  contract  of 
sale  and  the  legal  title  to  the  land  was  transferred  to  W.  H.  Harris,  the 
vendee  of  the  land,  while  it  is  the  contention  of  appellant  that  the  legal 
title  to  the  land  not  sold  under  the  order  of  sale  is  still  in  the  heirs  of 
Cicero  Rusk.    The  question  of  limitation  does  not  arise  in  the  case. 

"Question.  Did  the  foreclosure  of  the  mortgage  lien  and  the  sale 
of  a  portion  of  the  land  deprive  the  heirs  of  Cicero  Rusk  of  the  legal 
title  to  the  land  not  sold  ? 

"This  question  is  asked  in  view  of  the  decisions  in  the  cases  of  Roeder 
V.  Robson,  20  Texas,  754;  Roberts  Heirs  v.  Lovejoy,  60  Texas,  255; 
Bartley  v.  Harris,  70  Texas,  181,  and  the  decision  in  Thompson  v. 
Robinson,  54  Southwestern  Reporter,  243  (ante,  p.  165),  recently  decided 
by  the  Supreme  Court." 

When,  under  an  executory  contract  of  sale  of  land,  the  vendee  has 
made  default,  the  vendor  has  an  election  to  sue  for  the  land  or  for  the 
purchase  money;  and  the  general  rule  is  that  by  electing  the  latter  rem- 
edy, he  deprives  himself  of  the  right  to  claim  the  land.  Such  is  the 
rule  laid  down  in  the  three  cases  first  mentioned  by  the  Court  of  Civil 
Appeals  in  their  certificate.  It  is  also  the  rule  announced  in  the  fol- 
lowing cases:  McPherson  v.  Johnson,  69  Texas,  484;  Summerhill  v. 
Hanner,  72  Texas,  224;  Coddington  v.  Wells,  59  Texas,  49.  The  rule 
is,  however  subject  to  the  modification  that  if,  after  suit,  the  vendee 
repudiate  his  liability  under  the  contract,  as  by  pleading  the  statute  of 
limitation  to  the  debt  for  the  purchase  money,  the  right  of  ele(?tion 
may  again  revive  and  the  vendor  may  recover  the  land.  In  McPherson 
V.  Johnson,  supra,  the  court  say:  "But  we  take  this  to  be  the  rule: 
If,  after  such  default  as  justifies  the  vendor  in  rescinding  the  sale,  he 
proceeds  for  the  price,  he  loses  his  right  of  rescission;  provided,  the 
vendee  avail  himself  of  his  privilege  to  pay  the  debt.  But  the  contract 
still  remains  executory,  and  the  latter  can  not,  by  pleading  limitation, 
defeat  the  action  for  the  debt,  and  still  claim  .the  land  under  a  contract 
with  which  he  has  refused  to  comply.^' 

But  it  is  held  that  where  the  vendee  has  sold  to  another,  an  at- 
tempted foreclosure  of  the  vendor's  lien  in  a  suit  to  which  the  subse- 
quent purchaser  has  not  been  made  a  party,  does  not  have  the  effect 
to  aflBrm  the  sale  as  a  finality,  or  to  invest  such  subsequent  purchaser 
with  a  perfect  title,  either  legal  or  equitable,  to  the  premises.  TJfford  v. 
Wells,  52  Texas,  612;  Foster  v.  Powers,  64  Texas,  247;  Stone  Land 
and  Cattle  Co.  v.  Boon,  73  Texas,  549.  So,  in  the  case  last  referred  to 
by  the  Court  of  Civil  Appeals  (Thompson  v.  Robinson,  ante,  p.  165),  it 
was  determined  that  the  position  of  a  subsequent  vendee  of  land  sold 
under  an  executory  contract  was  not  bettered  by  a  foreclosure  and  sale 
for  the  purchase  money,  he  not  having  been  a  party  to  the  suit  in 
which  the  foreclosure  was  decreed.    Since  the  decree  did  not  estop  the 
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subsequent  vendee,  it  did  not  estop  the  vendor  as  to  him,  and  the  sole  ef- 
fect of  the  foreclosure  and  sale  was  to  place  the  purchaser  at  that  sale  in 
the  shoes  of  the  vendor.  These  were  the  grounds  upon  which  that  deci- 
sion was  placed,  and  we  think  they  clearly  distinguish  it  from  other  cases 
in  this  court  in  which  it  was  held  that  the  vendor  was  estopped  from 
claiming  the  land  by  a  suit  to  recover  the  purchase  money. 

We  see  nothing  in  the  case  shown  by  the  certificate  to  take  it  out  of 
the  general  rule.  On  the  contrary,  it  is  a  very  strong  case  for  its  ap- 
plication. The  administrator  of  their  ancestor  not  only  obtained  a  de- 
cree of  foreclosure  upon  the  entire  tract  of  land,  but  also  sold  about 
one-half  of  it  under  the  decree.  There  was  no  subvendee  in  the  case; 
so  that  all  who  were  interested  in  the  land  were  barred  by  the  judgment. 
We  apprehend  that  if  the  vendor  rescinds,  he  must  rescind  as  a  whole, 
and  that  after  causing  a  sale  of  a  part  of  a  tract  under  a  foreclosure, 
he  can  not  claim  a  rescission  as  to  the  remainder. 

We  are  also  of  opinion  that  when,  as  in  this  case,  a  deed  has  been 
made  which  of  itself  would  convey  the  legal  title,  and  where  a  mortgage 
has  been  taken  at  the  same  time  to  secure  the  pa3rment  of  the  purchase 
money,  and  when  the  grantor  has  finally  lost  the  right  to  claim  a  re- 
scission of  the  contract,  the  legal  title  vests  in  the  grantee.  We  there- 
fore answer  the  question  in  the  aflBrmative. 


N.  S.  McCabtney  v.  S.  J.  McCartney. 

No.  867.    Decided  February  19,  1900. 

1.  Cancellation  of  Deed— Execution— Delivery— QueBtion  for  Jury. 

In  a  suit  by  a  husband  against  his  wife  to  cancel  deeds  of  land  to  her  on  the 
ground  that  they  were  not  executed  and  delivered  for  the  purpose  of  a  conveyance, 
but  only  for  the  purpose  of  being  read  to  her  to  relieve  her  mind,  then  under  insane 
delusion  as  to  threatened  destitution, — see  evidence  held  sufficient  to  require  sub- 
mission of  plaintiff's  case  to  the  jury  and  render  a  peremptory  instruction  to  find 
for  defendant  erroneous.    (Pp.  381-363.) 

2.  Same. 

Tae  issue  in  such  case  is  upon  the  execution  of  the  instruments  and  not  as  to 
their  effect;  and  it  is  not  controlled  by  the  principle  that  parol  evidence  is  inadmief- 
sible  to  show  that  a  deed  executed  and  delivered  was  not  intended  to  pass  title.    (P. 
383.) 
8.    Same— Husband  and  Wife— Deed — ^Delivery. 

While  actual  delivery  of  a  deed  to  the  grantee  can  not  be  shown  by  parol  evidence 
to  have  been  in  escrow,  a  deed  by  the  husband  intended  to  invest  the  wife  with 
title  need  not  be  actually  delivered  to  her, — the  husband  having  custody  of  the  wife's 
title  papers  and  management  of  her  property, — but  the  husband's  signing,  reading, 
acknowleuging,  recording,  and  retention  of  it  in  such  case  would  have  the  effect 
of  delivery  only  where  the  intention  to  pass  title  existed,  being  but  evidence  of 
such  intent,  subject  to  be  overcome  by  other  evidence.    (Pp.  363,  384.) 

4.    Deed — ^Description — ^Evidence — Question  for  Jury. 

A  conveyance  of  "the  farm  on  which  we  now  live"  could  be  sustained  by  parol  evi- 
dence identifying  it;  and  the  question  whether  several  adjacent  tracts,  rented  to 
tenants,  were  included  was  one  for  the  jury  to  decide  from  the  evidence,  and  not 
to  be  determined  by  the  judge  from  the  fact  that  a  subsequent  attempted  correction 
of  the  description  included  all  the  tracts.    (Pp.  364,  366.) 
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Error  to  the  Court  of  Civil  Appeals  for  the  Third  District,  in  an 
appeal  from  McLennan  County. 

The  suit  was  brought  by  N.  S.  McCartney  against  S.  J.  McCartney, 
his  wife,  to  cancel  a  deed.  Judgment  was  given  for  defendant,  and  this 
was  affirmed  on  appeal  by  plaintiff  who  then  obtained  writ  of  error. 

Cox  &  Meek,  Cunningham,  Cunningham  &  McCollum,  and  Clark  ct 
Bolinger,  for  appellant. — The  question  of  the  delivery  of  a  deed  is  one 
of  intention,  and  the  rule  is  that  the  delivery  is  complete  when  there 
is  an  intention  manifested  on  the  part  of  the  grantor  to  make  the  instru- 
ment his  deed.  And  a  deed  does  not  become  operative  until  it  is  de- 
livered with  the  intent  that  it  shall  become  effective  as  a  conveyance; 
and  whether  such  intent  actually  existed  is  a  question  of  fact,  to  be  de- 
termined by  the  circumstances  of  the  case,  and  can  not  be  declared  a 
matter  of  law.  And  it  may  be  shown  by  parol  evidence  that  a  deed  in 
the  possession  of  the  grantee  was  not  delivered.  Steffian  y.  Milmo  Na<". 
Bank,  69  Texas,  513;  Brown  v.  Brown,  61  Texas,  56;  Lewis  v.  Amee, 
44  Texas,  319;  Walker  v.  Renfro,  26  Texas,  144;  Van  Hook  v.  Walton, 
28  Texas,  73;  McLaughlin  v.  McManigle,  63  Texas,  556;  Taylor  v.  In- 
surance Co.,  39  S.  W.  Rep.,  185;  Devlin  on  Deeds,  sees.  262,  264,  269, 
290,  295;  9  Am.  and  Eng.  Enc.  of  Law,  (2  ed.),  153,  note  3,  154,  note  1. 
159  (7),  b.,  160,  note  1;  1  Greenl.  on  Ev.,  329,  sees.  284,  568a,  note  8: 
17  Am.  and  Eng.  Enc.  of  Law,  437,  438. 

In  order  to  pass  title  delivery  of  a  deed  must  be  voluntary  and  with 
the  intention  that  same  shall  become  operative;  and  where  a  deed  is  ex- 
ecuted for  a  special  purpose  and  without  intention  on  the  part  of  the 
grantor  that  it  shall  become  operative,  the  grantee  acquires  no  title 
thereby.  Steffian  v.  Milmo  Nat.  Bank,  69  Texas,  518;  Brown  v.  Brown, 
61  Texas,  56 ;  1  Devlin  on  Deeds,  sees.  262,  269,  290,  294,  295 ;  9  Am.  and 
Eng.  Enc.  of  Law  (2  ed.),  153,  154. 

John  S,  Patterson,  Guardian  ad  litem,  and  Baker  &  Ross,  for  appellee. 
If  a  grantor  capable  of  contracting,  executes  and  delivers  to  the  grantee 
a  deed,  based  upon  a  good  or  valuable  consideration  free  from  accident, 
fraud,  or  mistake,  he  can  not  afterwards  contradict  the  recitals  in  the 
deed  or  nullify  it  by  evidence  of  his  secret  undisclosed  intention  in  exe- 
cuting or  delivering  the  same.  Lott  v.  Kaiser,  61  Texas,  665;  Gray  v. 
Shelby,  83  Texas,  405;  Ladd  v.  Farrar,  17  S.  W.  Rep.,  55;  Walker  v. 
Renfro,  26  Texas,  144;  Prichard  v.  James,  20  S.  W.  Rep.,  216.  As  to 
delivery:    Davis  v.  Garrett,  18  S.  W.  Rep.,  113. 

It  is  not  essential  to  the  complete  conveyance  of  property  by  the  hus- 
band to  the  wife  that  he  should  divest  himself  of  the  management  and 
control  of  the  deed,  but  when  he  executes  it  and  has  it  recorded  at  her 
request  or  with  her  consent,  it  is  sufficient  delivery.  Brown  v.  Brown, 
61  Texas,  56;  Frank  v.  Frank,  25  S.  W.  Rep.,  819. 
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When  a  grantor  executes  and  places  of  record  a  deed  to  any  incompe- 
tent person,  which  is  clearly  beneficial,  the  law  will  presume  a  delivery 
and  acceptance.  Eastham  v.  Powell,  11  S.  W.  Rep.,  823;  Davis  v.  Gar- 
rett, 18  S.  W.  Rep.,  113;  Hall  v.  HaU,  17  S.  W.  Rep.,  811. 

If  a  peremptory  charge  is  erroneous  as  contended.  It  is  harmless 
error,  because  under  the  evidence  it  is  clear  that  the  justice  of  the  case 
has  been  reached,  and  that  no  other  verdict  could  properly  have  been 
returned.  Bowles  v.  Brice,  66  Texas,  731 ;  Erwin  v.  Bowman,  51  Texas, 
518;  Railway  v.  Delahunty,  53  Texas,  212;  City  of  Galveston  v.  Mor- 
ton, 58  Texas,  416;  Dotson  v.  Moss,  58  Texas,  155;  Gaston  v.  Dashiell, 
55  Texas,  520. 

When  a  subsequent  deed  refers  to  and  designates  a  former  deed,  and 
purports  to  have  been  given  in  aid  of  and  for  the  purpose  of  better  de- 
scribing the  land  therein  conveyed,  the  two  instruments  should  be  con- 
sidered together.  The  deed  of  1895  refers  to  the  deed  of  1888,  by  giving 
the  date,  the  volume  and  page  of  the  record  of  McLennan  County, 
wherein  it  is  recorded,  and  recites  that  one  of  the  purposes  for  which 
it  was  executed  is  for  better  describing  the  land  conveyed  to  S.  J.  Mc- 
Cartney by  the  former  deed,  which  land  is  recited  to  be  an  undivided 
one-half  interest  in  the  land  as  described  in  plaintiflf's  petition.  Curdy 
V.  Stafford,  30  S.  W.  Rep.,  551;  Curdy  v.  Stafford,  27  S.  W.  Rep.,  823. 

When  a  description  in  a  deed  is  uncertain,  the  subsequent  acts  or 
declarations  of  the  parties,  showing  the  construction  placed  on  the 
words  of  the  description,  may  be  proved  to  show  their  intention,  and  a 
deed  given  to  correct  a  former  one  is  admissible  in  evidence  as  a  declar- 
ation to  prove  the  title  of  the  vendee.  Patterson  v.  Patterson,  27  S.  W. 
Rep.,  838;  Stone  v.  Clark,  35  Am.  Dec,  373. 

WILLIAMS,  Associate  Justice. — Plaintiff  in  error  brought  this  suit 
against  defendant  in  error,  his  wife,  who  was  a  lunatic  confined  in  the 
asylum,  to  cancel  a  deed  of  date  January  28,  1895,  appearing  of  record 
and  purporting  to  have  been  executed  by  plaintiff  to  defendant,  convey- 
ing to  her  certain  lands.  As  the  ground  for  the  relief  sought,  plaintiff 
alleged  that  the  deed  had  never  been  delivered  by  him  and  was  never 
intended  to  take  effect,  but  was  merely  signed,  acknowledged,  and  read 
to  defendant,  when  she  was  insane  and  laboring  under  the  delusion 
that  she  and  her  children  were  to  be  left  destitute,  in  order  to  allay  her 
fears  and  soothe  her  mind;  and  had  been  retained  by  plaintiff  until  it 
was  taken  from  his  possession  by  some  other  person  and  placed  upon 
record  without  his  knowledge  or  consent. 

The  guardian  ad  litem,  appointed  to  represent  the  interests  of  the 
defendant,  by  his  pleadings,  traversed  the  allegations  made  by  plain- 
tiff and  asserted  that  the  deed  had  been  delivered  and  had  taken  effect. 
He  also  alleged  that  plaintiff  had,  on  the  20th  day  of  March,  1888,  exe- 
cuted and  delivered  to  defendant  a  deed,  and  caused  it  to  be  recorded 
on  the  10th  day  of  October,  1892,  by  which  plaintiff  intended  to  convey 
to  defendant  the  land  subsequently  described  in  the  deed  of  1895,  but 
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that  the  description  of  the  land  in  the  first  deed  was  defective  and  the 
last  was  executed  for  the  purpose  of  curing  this  defect. 

To  this,  plaintiff  replied  that  the  deed  of  1888  was  void  for  want  of 
description  of  the  land  conveyed,  and,  if  not  void,  it  was  never  delivered 
nor  intended  to  take  effect  as  a  conveyance,  but  was  simply  signed  and 
read  to  defendant  for  the  same  purpose  as  that  of  1895, — of  relieving 
her  disturbed  condition  of  mind;  and  that  for  the  same  purpose  it  was 
later  placed  upon  record,  with  no  intention  of  passing  title,  and  was 
ever  afterwards  retained  in  plaintiff^s  possession. 

The  trial  was  by  jury,  and,  after  the  evidence  was  in,  the  court  di- 
rected a  verdict  for  defendant  which  was  returned  and  judgment  was  en- 
tered accordingly.  Upon  appeal,  the  judgment  was  affirmed  by  the  Court 
of  Civil  Appeals,  and  the  case  is  now  before  us  on  writ  of  error. 

The  decision  rests  upon  the  question  whether  or  not  the  evidence 
was  such  as  to  warrant  the  trial  judge  in  giving  the  peremptory  instruc- 
tion. As  to  some  circumstances  relied  on  by  the  parties,  there  was  a 
conflict  of  evidence,  but  it  is  only  necessary  to  consider  the  effect  of  the 
testimony  which  tended  to  support  plaintiff's  case,  in  connection  with 
such  facts  as  are  admitted. 

It  is  conceded  that  on  March  20,  1888,  plaintiff  wrote,  signed,  and 
read  to  defendant  a  deed  which  purported  to  convey  to  her  "a  one-half 
interest  in  the  farm  on  which  we  now  live,  situated  on  the  head  waters 
of  Cow  Bayou  Creek,"  and  that  on  March  30,  1888,  he  acknowledged 
it  and  on  October  10th,  1892,  caused  it  to  be  recorded.  But  he  testified 
that  before  the  deed  was  made,  signs  of  insanity  in  his  wife  had  ap- 
peared and  she  was  much  disturbed  by  fears  of  destitution  and  poverty, 
and  continually  importuned  him  to  make  such  a  conveyance;  that  in 
order  to  quiet  her  fears  and  arrest,  if  possible,  the  progress  of  the  dis- 
ease, he  wrote  and  signed  the  deed  and  read  it  to  her,  but  with  no  in- 
tention of  conveying  the  title,  and  that  he  never  delivered  it  to  her 
but  kept  it  in  his  possession;  that  her  trouble  was  not  subdued,  but  she 
continued  in  the  disturbed  mental  state,  and  further  insisted  on  his 
acknowledging  and  recording  the  deed,  which,  for  the  same  purpose, 
he  did,  still  keeping  and  never  delivering  it;  and  that  the  reason  why 
he  did  not  insert  a  better  description  of  the  land  was  that  he  had  no 
purpose  of  conveying  it.  As  to  the  circumstances  indicating  the  con- 
dition of  defendant's  mind  during  this  period,  he  was  corroborated  by 
his  witnesses,  and  contradicted  by  those  who  testified  for  the  defense. 
The  evidence  left  it  somewhat  uncertain  as  to  what  was  known  and  con- 
sidered as  the  farm  on  which  they  lived.  Plaintiff  owned  about  300 
acres,  composed  of  four  adjacent  tracts  on  the  head  waters  of  Cow 
Bayou,  which  were  embraced  in  an  inclosure  of  1000  acres,  including 
lands  of  other  persons.  The  dwelling  of  plaintiff  and  his  wife,  at  the 
date  of  the  deed,  was  on  one  of  the  four  tracts,  containing  seventy- 
four  acres,  which  was  cultivated  by  plaintiff,  the  other  tracts  being  let 
to  tenants. 

The  evidence  for  plaintiff  further  tended  to  prove  that  the  malady 
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of  defendant  continually  increased  until  January  28,  1895,  when  she 
was  admittedly  insane  generally,  though  some  of  the  evidence  indicated 
that  there  were  still  short  intervals  when  her  mind  was  lucid.  In 
March,  1895,  she  was  adjudged  a  lunatic  and  has  since  been  confined 
in  the  asylum. 

Concerning  the  circumstances  under  which  the  deed  of  January, 
1895,  was  made,  plaintiflE^s  evidence  tends  to  show  persistence,  and  con- 
tinual increase  of  defendant's  anxiety  and  fears  of  destitution,  and  of 
her  importunity  for  a  deed  from  him.  A  lady,  who  was  a  neighbor 
and  friend,  testified:  "I  do  not  think  Mrs.  McCartney  was  sane.  I 
remember  about  the  deed.  Mrs.  McCartney  had  been  violent  for  some 
time,  and  when  she  was  at  her  worst,  her  mind  seemed  to  run  on 
nothing  but  property ;  she  seemed  to  fear  that  her  rights  and  her  hus- 
band's property  would  not  be  protected,  and  after  we  had  done  every- 
thing that  we  could  to  pacify  her,  I  suggested  to  Mr.  McCartney  that 
he  execute  her  some  sort  of  a  deed  to  see  if  that  would  satisfy  her  mind; 
he  replied  that  he  would  do  so  if  I  thought  it  would  have  any  effect 
towards  pacifying  her  mind."  Plaintiff  testified  that  in  pursuance  of 
this  advice,  and  for  this  purpose  only,  he  caused  the  deed  of  1895  to  be 
written,  signed  and  acknowledged  it,  and  procured  a  neighbor  in  whom 
defendant  had  confidence  to  read  it  to  her;' that  he  then  resumed  and 
retained  possession  of  it  until  it  was  taken  from  among  his  papers  and 
recorded  without  his  knowledge  or  consent. 

The  evidence,  without  contradiction,  showed  that  plaintiff's  conduct 
towards  his  wife  and  her  children  by  a  former  marriage  was  kind  and 
considerate,  and  that  he  supported  And  provided  for  them.  The  defen- 
dant offered  evidence  tending  to  rebut  that  relied  on  by  plaintiff,  but, 
as  the  only  question  with  which  we  have  to  do  is  whether  or  not  plaintiff 
adduced  enough  to  entitle  him  to  have  the  case  submitted  to  the  jury, 
further  statement  is  unnecessary. 

We  are  of  the  opinion  that  the  question  whether  or  not  the  deeds, 
or  either  of  them,  were  executed  by  plaintiff  with  intent  thereby  to 
pass  title  should  have  been  submitted  to  the  jury.  The  issue  is  upon 
the  execution  of  the  instruments  and  not  as  to  their  effect,  if  executed, 
and  hence  the  decision  in  Lott  v.  Kaiser,  61  Texas,  665,  and  others, 
stating  the  proposition  that  parol  evidence  is  not  admissible  to  show 
that  a  deed,  admitted  to  have  been  completely  executed  and  delivered, 
was  not  intended  to  pass  title  as  it  purports  to  do,  have  no  application. 
Xor  does  the  proposition  apply,  that  when  a  grantor  has  actually  de- 
livered his  deed  to  the  grantee,  parol  evidence  will  not  be  received  to 
show  that  it  was  delivered  as  an  escrow.  That  proposition  rests  upon 
an  actual  delivery  to  the  grantee  named  in  the  deed,  and  holds  that 
when  such  delivery  has  taken  place,  the  deed  defines  its  purpose  and 
can  not  be  contradicted.  While  there  was  some  evidence  in  this  case 
tending  to  show  actual  delivery,  it  was  contradicted  and  it  can  not  be 
taken  as  conclusively  established  that  such  delivery  was  made.  The 
action  of  the  trial  court  can,  therefore,  only  be  upheld  by  evidence 
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showing  beyond  dispute  that  enough  was  done  to  give  effect  to  the 
deeds,  or  one  of  them,  otherwise  than  by  actual  delivery.  That  other 
acts  of  the  grantor  than  actual  delivery  of  the  deed  to  the  grantee  may 
evince  his  intent  to  then  make  the  deed  effectual  to  pass  title  is  ven* 
true;  but  to  have  this  effect,  such  intent  must  appear  from  the  acts; 
and,  to  authorize  the  court  to  take  the  question  of  its  existence  from  the 
jury,  it  must  appear  so  clearly  that  rational  minds  can  not  differ  about 
it.  And,  since  the  thing  to  be  proved,  in  the  absence  of  actual  delivery, 
is  the  intention  to  make  the  deed  operate  to  convey  title,  any  evidence 
which  tends  to  prove  or  disprove  such  intention  must  be  considered,  and 
particular  acts  relief  on  to  prove  it  are  only  evidences  and  may  be  ex- 
plained or  rebutted. 

The  present  parties  being  husband  and  wife  and  their  relation  giving 
to  the  husband  custody  of  his  wife's  title  papers  and  the  management 
of  her  property,  a  deed  executed  by  him  to  her  and  intended  to  invest 
her  with  title  need  not  be  actually  put  into  her  possession  or  out  of 
his,  but  its  retention  by  him  for  her  would  be  a  sufficient  delivery. 
But  the  deed  has  such  effect  only  where  the  intention  exists.  Brown 
V.  Brown,  61  Texas,  56.  That  case  holds  that  the  signing  of  the  deed 
in  the  presence  of  witnesses  and  retention  of  possession  of  it  by  the 
husband  is  sufficient  evidence  of  the  intent  to  pass  the  title,  "if  nothing 
appears  to  the  contrary;"  the  criterion  by  which  to  determine  whether 
or  not  the  title  passes  being  the  intention  of  the  grantor  of  which  the 
acts  stated  are  only  evidence.  But  where  there  is  other  evidence  tend- 
ing to  disprove  such  intent  and  to  show  a  different  one,  the  question  as 
to  the  intention  of  the  grantor  is,  of  course,  one  to  be  solved  by  the 
jury  upon  consideration  of  all  the  circumstances. 

There  can  be  no  doubt  that  the  acts  done  by  plaintiff,  the  signing 
of  the  deeds  and  reading  them  to  his  wife,  and  the  subsequent  acknowl- 
edgment and  recording  of  that  of  1888,  are  evidences  tending  to  show 
the  intent  to  convey  title;  but  none  of  them  are  made  conclusive  proof 
of  such  intent  by  any  rule  of  law.  Their  effect  as  evidence  of  intent 
may  be  rebutted,  and,  there  being  other  evidence  tending  to  show  that 
they  were  done  not  with  intent  to  pass  title  but  for  another  purpose, 
an  issue  of  fact  was  raised  for  the  decision  of  the  jury. 

The  decisions  in  this  State  all  make  the  question  turn  upon  the 
intent  of  the  grantor.  There  is  here  no  consideration  parted  with  by 
the  grantee  and  accepted  by  the  grantor,  nor  any  right  of  third  parties 
acquired,  on  faith  of  the  acts  of  the  grantor,  and  there  is  hence  no 
question  of  estoppel. 

Under  the  evidence,  the  jury  might  have  found  that  the  deed  of  1888 
was  completely  executed  and  that  of  1895  not,  in  which  case  it  would 
have  been  necessary  to  ascertain  what  property  passed  by  the  former. 
This  would  depend  upon  the  ascertainment,  by  extraneous  proof,  of 
what  constituted  the  farm  on  which  the  parties  lived  at  the  time  of  its 
execution.     This  is  another  question  which  the  peremptory  instruction 
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took  from  the  jury.  The  instrument  of  1895,  if  not  operative  as  a 
conveyance,  might  still  be  considered  as  a  circumstance  to  show  what 
the  parties  intended  by  the  deed  of  1888.  But,  in  view  of  the  testimony 
of  the  plaintiff  as  to  the  circumstances  under  which  the  last  instru- 
ment was  made,  the  court  could  not  treat  it  as  conclusive  upon  the 
question;  and,  while  the  jury  might  have  been  warranted  in  finding 
that  the  terms  of  the  deed  of  1888  were  intended  to  convey  half  of  the 
300  acres,  and  not  merely  of  the  seventy-four  acres,  the  evidence  was 
not  so  conclusive  as  to  warrant  the  court  in  taking  the  question  from 
them. 

Reversed  and  remanded. 


Mrs.  Mary  Roots  v.  B.  T.  Robertson,  Administrator,  et  al. 

No.  869.    Decided  Febmarj-  19,  1900. 

1.  HomMtead— Death— Bzemption  Not  Continuini:. 

Conceding  that  an  unmarriea  son  supporting  his  mother  is  entitled  to  the  exemp- 
tion as  homestead  of  his  home  occupied  by  them,  the  mother  can  not  hold  such 
homestead  after  the  death  of  the  son,  as  against  his  creditors;  since  nhe  can  not 
inherit  his  exemption,  nor  is  she  one  for  whose  use  it  can  be  set  aside  under  the 
terms  of  section  52,  article  16,  of  the  Constitution,  or  article  2046  of  Revised  Statutes. 
(Pp.  370,  371.) 

2.  Same. 

The  exemption  expressed  in  Constitution,  article  16,  section  50,  applies  to  prop- 
erty while  the  head  of  the  family  is  living;  but  furnishes  no  rule  for  its  disposition 
after  his  death.  This  is  left  to  the  Legislature  except  as  to  the  manner  of  its  descent 
and  the  use  reserved  to  the  surviving  spouse  and  minor  children;  lo  these  the  home- 
stead exemption  does  not  descend  as  heirs,  but  they  take  it,  exempted  from  the 
debts  of  the  ancestor,  l>y  the  terms  of  the  statute  and  Constitution.    (P.  371.) 

3.  Same— Descent  and  Distribution. 

The  effect  of  section  52  of  article  16  of  the  Constitution  is  lo  change  the  rule 
established  under  the  Act  of  1848  giving  to  the  surviving  widow  and  minor  children 
absolute  title,  to  the  exclusion  of  other  heirs,  to  the  homestead  of  an  insolvent  set 
aside  to  them,  and  to  provide  that  in  such  case  the  title  should  vest  in  the  heirs,  but 
the  widow  and  minor  children  should  have  a  right  to  use  it  under  the  limitations 
expressed  in  the  Constitution.    (P.  372.) 

4.  Same — Constitution. 

The  portion  of  article  2055,  Revised  Statutes,  which  gives  to  the  widow  and  minor 
children  absolute  title  to  the  homestead  in  case  the  estate  be  insolvent  is  in  conflict 
with  section  52  of  article  16  of  the  Constitution  and  to  that  extent  void  as  to  the 
other  heirs.    (P.  372.) 

5.  Homestead — ^Deseent  and  Distribution — Use  by  Surviving  Widow  and 

Kinors. 
Upon  the  death  of  one  who  was  the  head  of  a  family,  leaving  a  widow  and  minor 
children  or  either,  it  is  made  the  duty  of  the  county  court  to  set  aside  the  home- 
stead and  other  exempted  property  to  such  widow  and  minor  children,  who  would 
be  entitled  to  the  use  of  the  homestead  under  the  limitations  of  section  52  of 
article  16  of  the  Constitution;  but  the  title  to  the  property  wouJd  vest  in  all  of  the 
heirs;  not,  however,  subject  to  the  debts  of  the  deceased,  because,  being  set  apart  by 
the  court,  it  is  withdrawn  from  the  administration  of  his  estate,  and  would  not 
afterward?  become  subject  to  the  payment  of  debts  if  not  used  as  a  homestead.  (P. 
372.) 
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6.  Same— To  Whom  HoiiHestead  Set  Aside. 

There  is  no  provision  of  the  law  that  authorizea  a  court  to  set  apart  exempt  prop^ 
erty  of  an  estate  to  the  surviving  constituents  of  every  family  to  which  it  may  have 
been  exempted.  The  constituents  so  entitled  are  named  in  the  law  and  the  Con- 
stitution, and  the  mother  of  deceased  is  not  so  named  and  has  no  homehcead  right 
in  the  property.    (Pp.  372,  373.) 

7.  Homestead — ^Devise  or  Descent. 

The  exemption  of  property  from  forced  sale  can  not  be  transmitted  by  descent 
nor  transferred  by  will;  the  rights  of  a  creditor  of  deceased  attach  to  the  homestead 
upon  his  death  in  preference  to  those  claimed  by  a  devisee  under  his  will.     (P.  373.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fifth  District,  in  an 
appeal  from  Hopkins  County. 

The  proceeding  was  by  Mrs.  Roots,  to  subject  to  the  payment  of  a 
fourth-class  claim  established  by  her  against  the  estate  of  J.  A.  B. 
Putman,  the  homestead  of  deceased,  which  he  had  bequeathed  to  his 
mother  for  life,  with  remainder  to  his  sister,  Mrs.  Dinsmore,  and  his 
professional  library,  which  he  had  bequeathed  to  Dinsmore.  Mrs. 
Roots  was  denied  the  relief  sought  in  the  probate  court,  and  again,  on 
appeal,  in  the  District  Court,  and  on  her  further  appeal  this  was  af- 
firmed in  the  Court  of  Civil  Appeals,  whereupon  she  obtained  writ  of 
error. 

H.  C,  Jfynaony  for  appellant. — An  unmarried  son  can  not  acquire  a 
homestead  and  by  will  convey  it  to  his  mother  or  sister,  so  that  they 
can  take  it,  after  his  death,  free  from  the  claims  of  his  creditors,  where 
his  estate  is  insolvent:  nor  can  the  mother  take  it  as  exempt,  under 
claim  of  being  a  constituent  of  his  family.  Munzenberger  v.  Boehme, 
2  Texas,  U.  C,  390;  Whitehead  v.  Xickelson,  48  Texas,  517;  Howard 
V.  Marshall,  48  Texas,  471;  Roco  v.  Green,  50  Texas^  483;  Horn  v. 
Arnold,  ^2  Texas,  161;  Andrews  v.  Hagadon,  54  Texas,  577. 

Since  the  adoption  of  section  52,  article  16  of  the  Constitution,  and 
articles  2046  and  2053,  Revised  Statutes,  1895,  no  person  but  the  sur- 
viving husband  or  wife,  minor  children,  and  unmarried  daughters  of 
the  deceased  owner  of  the  property  is  entitled  to  take  the  homestead 
freed  from  the  claims  of  creditors.  Phillips  v.  Price,  34  S.  W.  Rep., 
784;  Givens  v.  Hudson,  64  Texas,  472;  Zwerneman  v.  Von  Rosenberg, 
76  Texas,  522;  Childers  v.  Henderson,  76  Texas,  664. 

An  insolvent  person  can  not  dispose  of  his  property  by  will,  so  that 
the  legatee  can  take  the  same  under  the  will,  until  the  debts  of  the 
estate  are  paid,  unless  he  takes  the  beciuest  subject  to  claims  of  creditors. 
Rev.  Stats.  1895,  arts.  5333,  5334;  Hall  v.  Fields,  81  Texas,  553;  Hamm 
V.  Hutchins,  46  S.  W.  Rep.,  873. 

Craddock  &  Looney,  Perkins.  Gilbert  &  Perkins,  B.  W,  Foster,  and 
B.  F.  Crosby,  for  appellees  Dinsmores;  /.  H.  Dinsmore,  for  Robertson, 
administrator.— The  undisputed  facts  iA  this  case  show  that  J.  A.  B. 
Putman  was  at  the  time  of  his  death  the  head  of  a  family  composed 
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of  himself  and  mother,  Mrs.  Sarah  E.  Putman,  and  that  she,  as  a  sur- 
viving constituent  of  said  family,  remained  at  his  death.  Barrv  v. 
Hale,  2  Texas  Civ.  App.,  668;  Clark  v.  Goins,  23  S.  W.  Rep.,  703;  Wolfe 
V.  Buckley,  52  Texas,  641 ;  Roco  v.  Green,  50  Texas,  483 

All  the  properties  in  controversy  being  exempt  to  J.  A.  B.  Putman 
as  the  head  of  a  family  and  in  his  professional  capacity,  he  had  the 
power  by  will  to  pass  a  good  title  thereto  free  from  the  claims  of  cred- 
itors. Rev.  Stats.,  arts,  2395  2396,  2397;  also  arts.  1869,  5333,  5334, 
5337;  Myers  v.  Myers,  12  S.  W.  Rep.,  933;  22  S.  W.  Rep.,  606;  32  S.  W. 
Rep.,  677;  12  Bush.,  534;  Hall  v.  Fields,  81  Texas,  555. 

On  the  death  of  J.  A.  B.  Putman,  Mrs.  Sarah  E.  Putman,  his  mother, 
was  a  surviving  constituent  of  the  family,  and  the  estate  being  insol- 
vent, independent  of  the  will,  the  legal  title  to  the  property  in  con- 
troversy would  descend  and  vest  in  the  heirs  at  law  of  J.  A.  B.  Putman, 
free  from  the  claims  of  creditors.  Constitution  of  1876,  art.  16,  sees. 
49,  50,  51,  52;  Rev.  Stats.  1895,  arts.  2365,  2397,  2046,  2056,  2057, 
2060;  Clark  v.  Goins,  23  S.  W.  Rep.,  703;  Givens  v.  Hudson,  64  Texas, 
471 ;  Childress  v.  Henderson,  76  Texas,  667;  Zwernemann  v.  Von  Rosen- 
berg, 76  Texas,  522;  Barry  v.  Hale,  2  Texas  Civ.  App.,  668;  Griffie  v. 
Maxey,  58  Texas,  210;  83  Texas,  14. 

On  the  death  of  J.  A.  B.  Putman,  Mrs.  Sarah  E.  Putman,  his  mother, 
was  a  surviving  constituent  of  the  family,  and  the  estate  being  insol- 
vent, the  legal  title  to  the  property  in  controversy  passed  to  Stella  P. 
and  J.  H.  Dinsmore  under  the  terms  of  the  wills  of  J.  A.  B.  Putman 
and  Sarah  E.  Putman,  freed  from  the  claims  of  the  creditors  of  J.  A.  B. 
Putman. 

The  law  library,  furniture.  Encyclopedia  Britannica,  and  gold  watch, 
being  such  properties  as  were  exempt  to  J.  A.  B.  Putman  as  the  head 
of  a  family,  on  his  death,  a  constituent  of  the  family  remaining,  all  of 
said  exemptions,  independent  of  the  will,  would  pass  under  the  law  to 
the  heirs  of  J.  A.  B.  Putman,  free  from  the  debts  of  creditors.  Cam- 
eron V.  Morris,  83  Texas,  14;  Childress  v.  Henderson,  76  Texas,  664; 
McDougal  V.  Bradford,  80  Texas,  558 

E.  B,  Perkins,  for  defendants  in  error,  in  support  of  a  motion  for  re- 
hearing, which  was  overruled,  argued. — This  court  quoted  the  following 
from  the  opinion  of  Chief  Justice  Gaines,  Zwernemann  v.  Von  Rosenberg, 
76  Texas,  525:  "In  the  previous  Constitution,  the  homestead  after 
the  death  of  the  owner  was  left  wholly  to  the  wisdom  of  the  Legisla- 
ture. It  is  so  also  in  the  present  Constitution,  except  as  to  the  man- 
ner of  its  descent  and  use,  reserved  to  the  surviving  spouse  and  minor 
children."  I  respectfully  submit  that  this  language  is  not  to  be  taken 
in  its  broadest  sense.  Suppose,  for  instance,  there  was  no  statute  on 
this  subject  of  setting  apart  the  homestead  for  the  use  of  the  widow  and 
minor  children,  and  the  Constitution  remained  as  it  was  before  the 
adoption  of  section  52,  article  16,  and  the  homestead  was  upon  the  sep- 
arate property  of  the  husband.  Upon  his  death  would  the  homestead 
be  subject  to  his  debts?     If  so,  what  would  you  do  with  the  constitu- 
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tional  provision  that  the  homestead  of  the  family  should  be  exempt 
from  forced  sale?  The  exemption  is  not  to  the  owner  of  the  home- 
stead. It  is  not  to  the  head  of  the  family.  It  is  to  the  family.  It 
could  not  be  subject  to  any  debts,  except  the  debts  of  the  owner.  If 
the  intention  had  been  to  make  it  liable  for  the  debts  of  the  owner 
after  his  death,  the  constitutional  exemption  would  have  been  worded 
very  differently.  It  would  have  read:  "The  homestead  of  a  family 
shall  be,  and  is  hereby  protected  from  forced  sale  for  the  payment  of 
all  debts  of  the  owner  thereof  during  his  life,  except,^'  etc.  On  the 
contrary,  the  exemption  is  of  the  homestead  of  a  family,  from  forced 
sale,  for  the  payment  of  all  debts,  etc.  There  is  no  limitation  upon  the 
time  of  this  exemption.  It  is  in  nowise  qualified.  Since  the  time  it 
was  adopted  in  the  present  Constitution,  it  has  never  been  held  that  it 
was  subject  to  the  payment  of  debts  upon  the  death  of  the  owner,  leav- 
ing a  constituent  of  the  family  surviving.  At  least,  I  have  been  unable 
to  find  such  a  decision.  Sossaman  v.  Powell,  21  Texas,  664,  was  a  part 
of  the  construction  of  the  constitutional  provision  at  the  time  that  it 
was  incorporated  in  the  present  Constitution.  Section  o2,  article  16, 
of  the  Constitution  does  not  in  anywise  extend  the  exemption  of  the 
homestead  from  forced  sale  for  the  payment  of  debts.  It  does  not 
purport  to  do  so.  It  simply  provides  the  manner  of  its  descent  and 
prohibits  its  partition  among  the  heirs  under  specified  circumstances. 
Neither  does  it  in  anywise  limit  the  exemption.  I  admit  that  the  act 
of  the  Legislature  might  extend  the  exemption  if  it  were  possible  to 
make  it  broader  than  it  is  in  the  Constitution,  but  such  acts  of  the 
Ijegislature  can  in  nowise  limit  it. 

The  articles  of  the  Revised  Statutes  with  regard  to  the  "estates  of 
decedents,"  quoted  by  the  court  in  the  opinion,  were  never  intended 
by  the  Legislature  in  anywise  to  affect  the  question  of  exemption. 
Article  2046  simply  provided  for  the  setting  apart  of  "all  such  property 
of  the  estate  as  may  be  exempted  fr6m  execution  and  forced  sale 
by  the  Constitution  and  laws  of  the  State.''  This  left  the  question 
of  exemption  to  be  determined  upon  the  Constitution  and  the  la^**8. 
Because  it  named  certain  persons  to  whom  the  property  should  be 
set  apart  it  in  nowise  affected  the  constitutional  provision  or  the 
provision  of  the  laws.  So  we  must  look  elsewhere  for  what  property 
was  referred  to.  When  we  do  this  we  see,  from  section  50,  article  16, 
of  the  Constitution,  that  there  is  a  homestead  exempt  to  the  family. 
Then  turning  to  the  laws  we  see  that  article  2395  provides  that  "the 
following  property  shall  be  reserved  to  every  family  exempt  from  at- 
tachment or  execution,  and  every  other  species  of  forced  sale  for  the 
payment  of  debts  except  as  herein  provided.  1.  The  homestead  of  the 
family  *  *  *  5.  All  tools,  apparatus  and  books  belonging  to  any 
trade  or  profession,"  etc.  These  were  clearly  the  laws  referred  to,  and 
they  exempt  the  homestead  of  the  family  from  every  species  of  forced 
sale  for  the  payment  of  debts. 

In  order  to  make  clear  thnt  the  statutes  on  "estates  of  decedents" 
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did  not  intend  to  change  this  rule,  there  was  inserted  therein  article 
2060,  which  says  "the  homestead  shall  not  be  liable  for  the  payment 
of  any  debts  of  the  estate,  except,"  etc.  This  article  is  absolute  and 
unequivocal,  and  in  nowise  limited.  It  can  not  be  held  to  mean  any- 
thing other  than  what  it  says.  To  hold  that  the  homestead  of  the 
family,  a  constituent  surviving,  can  be  made  liable  for  the  payment 
of  a  debt,  is  by  judicial  construction  to  repeal  this  statutory  provision. 
Disguise  it  as  we  may,  this  is  true.  N"ot  only  this  with  reference  to 
the  statutes  themselves,  but  this  court  has  heretofore  given  that  con- 
struction to  the  statutes  quoted  in  the  case  of  Childress  v.  Henderson, 
76  Texas,  667. 

This  construction  of  the  Constitution  and  laws  is  all  we  are  con- 
tending for  in  this  case.  And  the  decision  in  this  case  overrules  the 
opinion  in  the  case  referred  to  without  mentioning  it. 

The  following  portion  of  the  court's  opinion  in  this  cause  is  asked 
to  be  reconsidered :  "There  is  no  provision  of  the  law  that  authorizes 
a  court  to  set  apart  exempt  property  of  an  estate  to  the  surviving 
constituents  of  every  family  to  which  it  may  have  been  exempted.  The 
constituents  of  a  family  who  are  entitled  to  a  homestead  and  other 
exempted  properties,  upon  the  death  of  the  head,  are  named  in  the 
law  and  the  Constitution.  The  mother  of  the  deceased  is  not  named, 
and  Mrs.  Putman  had  no  homestead  right  in  the  property." 

This  conclusion  is  arrived  at  upon  the  ground,  that  because  the  Legis- 
lature has  not  authorized  a  court  to  set  apart  the  homestead  to  the 
mother  of  the  deceased,  she  being  a  constituent  member  of  the  family, 
the  constitutional  exemption  is  thereby  destroyed.  This  we  suggest  is 
unsafe.  It  leaves  the  self-acting  provision  of  the  Constitution  open 
to  be  destroyed  by  the  failure  of  the  Legislature  to  enact  any  law  in 
conformity  with  it.  It  is  a  holding  that  the  enactment  of  a  law  on  a 
matter  of  practice  and  procedure  in  courts,  and  the  omission  to  state 
things  therein  that  should  have  been  stated,  will  destroy  a  positive, 
unequivocal  declaration  of  the  Constitution. 

BROWN,  Associate  Justice. — By  the  death  of  her  husband,  Mrs. 
Sarah  E.  Putman  was,  in  1859,  left  a  widow  with  a  number  of  children, 
among  them,  a  son,  J.  A.  B.  Putman,  and  a  minor  daughter,  Stella 
Putman,  now  Mrs.  Dinsmore,  one  of  the  defendants  in  error.  Mrs. 
Putman  continued  a  widow  until  her  death  in  July,  1895;  she  had  no 
homestead  of  her  own  at  any  time,  and  she  and  her  minor  daughter 
lived  with  and  were  supported  by  tT.  A.  B.  Putman,  who  was  never 
married.  The  son  was  in  the  Confederate  army  from  1862  until  1865. 
After  his  return,  he,  with  his  mother  and  minor  sister,  lived  with 
another  sister  for  a  short  time,  after  which  J.  A.  B.  Putman  established 
his  home  in  the  town  of  Tarrant,  Hopkins  County,  Texas,  where  he  re- 
sided with  his  mother  and  sister  Stella  until  the  year  1870,  when  he 
bought  the  lot  in  Sulphur  Springs  now  in  controversy  and  built  a  house 
Vol.  IJCXXXIII.  Supreme— 24 
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and  outbuildings  on  it  in  about  the  year  1872.  He  removed  from  the 
town  of  Tarrant  to  Sulphur  Springs,  taking  his  mother  and  sister  with 
him,  carrying  the  household  and  kitchen  furniture,  which  all  belonged 
to  him.  From  time  to  time,  additions  were  made  to  the  dwelling- 
house  and  the  household  and  kitchen  furniture  was  replenished  as  it 
became  necessary.  He  supported  his  mother  and  sister.  They  had 
no  means  of  their  own  and  relied  upon  him.  Mrs.  Putman  had  another 
son  and  a  daughter.  Some  years  before  J.  A.  B.  Putman  died,  his  sister 
Stella  married  J.  H.  Dinsmore,  and  she  and  her  husband  resided  in  the 
house  with  her  brother  a  part  of  the  time;  after  the  death  of  J.  A.  B. 
Putman,  which  occurred  in  January,  1895,  Mrs.  Dinsmore  and  her  hus- 
band resided  with  her  mother.  The  homestead  property  in  controversy 
was  at  no  time  worth  a  sum  exceeding  $5000.  J.  A.  B.  Putman  was  a 
practicing  lawyer  during  all  of  the  time  that  he  resided  there  and  up 
to  the  time  of  his  death,  and  the  library  and  office  furniture  in  con- 
troversy belonged  to  him  and  were  used  in  connection  with  the  prac- 
tice of  his  profession.  After  the  death  of  J.  A.  B.  Putman,  his  mother 
died  in  July  1895.  She  resided,  from  the  death  of  her  son  to  the  date 
of  her  own  death,  on  the  property  in  question.  J.  A.  B.  Putman  made 
a  will  in  which  he  gave  his  real  estate  to  his  mother  for  her  life,  re- 
mainder to  Mrs.  Dinsmore;  also  to  his  mother  absolutely  the  house- 
hold and  kitchen  furniture;  he  bequeathed  his  law  library  and  some 
other  personal  effects  to  J.  H.  Dinsmore.  The  will  was  duly  probated 
in  Hopkins  County. 

Mrs.  Sarah  E.  Putman  left  a  will  in  which  she  devised  all  of  her  real 
estate  to  her  daughter,  Mrs.  Dinsmore.  The  will  was  duly  probated 
in  Hopkins  County. 

During  the  time  that  Mrs.  Putman  resided  with  her  son,  J.  A.  B. 
Putman,  now  deceased,  she  ])erformed  all  of  the  duties  of  a  matron, 
keeping  and  caring  for  the  house  of  a  family,  and  he  provided  for  his 
mother  and  sister  as  the  head  of  a  family  would  for  his  own  family  of 
wife  and  children,  if  they  had  been  such. 

B.  T.  Robertson  was  appointed  administrator  of  the  estate  of  J.  A.  B. 
Putman  and  Mrs.  Mary  Roots  presented  her  claim  against  the  estate, 
which  was  allowed  and  classed  as  a  fourth-class  claim.  The  estate 
proved  to  be  insolvent  and  all  of  the  property,  except  that  which  is  here 
in  controversy,  has  been  sold  and  all  of  the  debts  of  the  first,  second, 
and  third  class  have  been  discharged.  Mrs.  Roots  made  an  application 
in  the  probate  court  of  Hopkins  County  to  have  the  property  subjected 
to  the  payment  of  her  claim,  which  was  refused  by  that  court  and  ap- 
peal taken  to  the  District  Court,  which  resulted  in  a  like  judgment. 
The  Court  of  Civil  Appeals  affirmed  the  judgment  of  the  District  Court. 

If  we  concede,  for  the  sake  of  argument,  that  J.  A.  B.  Putman  and 
his  mother,  while  living  together,  constituted  a  family  within  the  mean- 
ing of  article  16,  section  50,  of  the  Constitution,  so  that  the  exemption 
express<»d  in  that  section  would  apply  to  the  head  of  the  family  in  his 
life,  still  the  mother  can  not  hold  the  homestead  after  the  death  of  her 
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son,  because  she  can  not  inherit  the  exemption  which  was  accorded  to 
him  and  does  not  come  within  the  terms  of  section  52  of  article  16  of 
the  Constitution,  nor  within  the  provisions  of  article  2046  of  the  Re- 
vised Statutes. 

The  language,  "the  homestead  of  a  family  shall  be  and  is  hereby 
protected  from  forced  sale  for  the  payment  of  debts,^'  etc.,  found  in  the 
fiftieth  section  of  article  16  of  our  present  Constitution,  is  practically 
the  same  as  that  embraced  in  the  Constitution  of  1845  on  the  same 
subject,  and  has  been  so  expressed  in  each  subsequent  Constitution. 
In  the  case  of  Sampson  &  Keene  v.  Williamson,  6  Texas,  110,  the  term 
"forced  sale"  was  by  the  court  defined  as  follows:  *'A  forced  sale  has 
been  defined  to  be  a  sale  made  at  the  time  and  in  the  manner  pre- 
scribed by  law,  in  virtue  of  an  execution  issued  on  a  judgment  already 
rendered  by  a  court  of  competent  jurisdiction;  or,  in  other  words,  a 
forced  sale  is  one  which  is  made  under  the  process  of  the  court  and  in 
the  mode  prescribed  by  law."  This  was  the  recognized  meaning  of  the 
words  "forced  sale"  when  embodied  in  the  present  Constitution  and 
they  were  evidently  understood  and  used  in  that  sense  by  the  members 
of  the  convention,  for  they  employed  the  following  clear  and  explicit 
language  to  qualify  and  limit  the  definition  as  applied  to  deeds  of  trust 
upon  the  homestead:  "Xo  mortgage,  trust  deed,  or  other  lien 
on  the  homestead  shall  ever  be  valid  except  for  the  purchase  money 
therefor  or  improvements  made  thereon  as  hereinbefore  provided, 
whether  such  mortgage  or  trust  deed  or  other  lien  shall  have  been  created 
by  the  husband  alone  or  together  with  his  wife,  and  all  pretended  sales 
of  the  homestead  involving  any  condition  of  defeasance  shall  be  void." 
This  language  shows  that  attention  was  called  to  the  definition  given 
to  "forced  sale.''  The  sale  by  deed  of  trust,  excluded  by  the  interpre- 
tation of  the  court  from  the  exemption,  is  prohibited  by  this  provision, 
but  the  language  "forced  sale"  was  readopted  as  construed.  The  ex- 
emption expressed  in  section  50  applies  to  property  while  the  head  of 
the  family  is  living,  but  furnishes  no  rule  for  its  disposition  after  his 
death.  Givens  v.  Hudson,  64  Texas,  473:  Zwernemann  v.  Von  Rosen- 
berg, 76  Texas,  525.  In  the  last  named  case.  Judge  Gaines,  speaking 
for  the  court,  said:  "In  the  previous  Constitution  of  the  State,  the 
disposition  of  the  homestead  after  the  death  of  the  owner  was  left 
wholly  to  the  wisdom  of  the  I^egislature.  It  is  so,  also,  in  the  present 
Constitution,  except  as  to  the  manner  of  its  descent  and  the  use  re- 
served to  the  surviving  spouse  and  the  minor  children.'' 

It  has  been  frequently  and  uniformly  held  in  this  State  that  the 
homestead  exemption  does  not  descend  to  heirs,  but  they  take  the  prop- 
erty, under  the  statute  and  the  Constitution,  exempted  from  the  debts 
of  the  ancestor,  not  because  it  was  exempted  in  his  hands,  but  ])ecause 
they  come  within  the  class  of  persons  named  in  the  Constitution  and 
the  law.  In  the  case  of  Givens  v.  Hudson,  cited  above.  Judge  Stayton 
said:  "The  thing  is  not  exempted  to  the  child  or  widow  because  it  was 
exempted  to  the  father  or  husband,  who  was  the  head  of  the  family, 
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but  because  the  child  or  widow  was  and  remained  a  constituent  of  the 
family/' 

Section  52  of  article  16  of  the  Constitution  is  in  the  following  words: 
"On  the  death  of  the  husband  or  wife,  or  both,  the  homestead  shall 
descend  and  vest  in  like  manner  as  other  real  property  of  the  deceased, 
and  shall  be  governed  by  the  same  laws  of  descent  and  distribution, 
but  it  shall  not  be  partitioned  among  the  heirs  of  the  deceased  during 
the  lifetime  of  the  surviving  husband  or  wife,  or  so  long  as  the  sur- 
vivor may  elect  to  use  or  occupy  the  same  as  a  homestead,  or  so  long 
as  the  guardian  of  the  minor  children  of  the  deceased  may  be  permitted, 
under  the  order  of  the  proper  court  having  the  jurisdiction,  to  use  and 
occupy  the  same/'  The  effect  of  this  provision  was  to  change  the  rule 
established  under  the  act  of  1848,  that  when  the  homestead  of  an  in- 
solvent estate  was  set  apart  to  the  surviving  widow  and  minor  children, 
they  took  an  absolute  title  to  it  to  the  exclusion  of  other  heirs,  and  to 
provide  that  in  such  case  the  title  to  property  should  vest  in  the  heirs 
according  to  law;  but  the  widow  and  minor  children  should  have  the 
right  to  use  it  as  a  homestead  under  the  limitations  expressed  in  the 
Constitution. 

Article  2055  of  the  Revised  Statutes  reads  thus:  "Should  the  estate, 
upon  final  settlement,  prove  to  be  insolvent,  the  title  of  the  widow  and 
children  to  all  the  property  and  allowances  set  apart  or  paid  to  them, 
under  the  provisions  of  this  and  of  the  preceding  chapter,  shall  be  ab- 
solute, and  shall  not  be  taken  for  any  of  the  debts  of  the  estate  ex- 
cept as  .hereinafter  provided."  That  portion  of  this  article  which 
gives  to  the  widow  and  minor  children  absolute  title  to  the  homestead 
in  case  the  estate  be  insolvent,  is  in  conflict  with  section  52,  article  16, 
of  the  Constitution,  and,  to  that  extent,  is  void  as  to  the  other  heirs; 
and  we  must  read  the  article  of  the  statute  without  that  provision  in 
order  to  determine  the  rights  of  such  parties  to  the  homestead. 

Considering  section  52,  article  16,  of  the  Constitution,  as  interpreted 
by  this  court  in  Givens  v.  Hudson  and  Zwernemann  v.  Von  Rosenberg, 
in  connection  with  articles  2046  and  2055,  Revised  Statutes,  the  law 
may  be  concisely  stated  thus :  Upon  the  death  of  one  who  was  the  head 
of  a  family,  leaving  a  widow  and  minor  children  or  either,  it  is  made  the 
duty  of  the  County  (^ourt  to  set  aside  the  homestead  and  other  exempted 
j)roperty  to  such  widow  and  minor  children,  who  would  be  entitled  to 
the  use  of  the  homestead  under  the  limitations  of  section  52,  article  16, 
of  the  Constitution,  but  the  title  to  the  property  would  vest  in  all  of 
the  heirs,  not,  however,  subject  to  the  debts  of  the  deceased,  because, 
being  set  apart  by  the  court,  it  is  withdrawn  from  the  administration 
of  his  estate  and  would  not  afterwards  become  subject  to  the  payment 
of  debts  if  not  used  as  a  homestead,  because  the  exemption  by  law  at- 
taches after  death  in  favor  of  the  persons  named. 

There  is  no  provision  of  the  law  that  authorizes  a  court  to  set  apart 
exempt  property  of  an  estate  to  the  surviving  constituents  of  every 
family  to  which  it  may  have  been  exempted.     The  constituents  of  a 
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family  who  are  entitled  to  the  homestead  and  other  exempted  prop- 
erty, upon  the  death  of  the  head,  are  named  in  the  law  and  the  Con- 
stitution. The  mother  of  the  deceased  is  not  named  and  Mrs.  Putman 
had  no  homestead  right  in  the  property. 

Under  the  will  of  J.  A.  B.  Putman,  the  defendants  in  error  did  not 
take  the  property  free  from  his  debts.  Howard  v.  Marshall,  48  Texas, 
480.  In  the  ease  cited,  the  judgment  was  reversed  because  the  facts 
did  not  show  that  the  deceased  had  a  family  and  was  entitled  to  the 
exemption  of  homestead,  but,  in  remanding  the  case,  this  court,  by  way 
of  instruction,  held  that  if  deceased  had  a  homestead  exempted  by  law, 
he  could  not  dispose  of  it  by  will  so  as  to  defeat  the  claims  of  creditors. 
It  is  well  established  that  a  creditor's  claim  for  payment  out  of  the 
estate  of  a  decedent  is  superior  to  the  rights  of  heirs,  legatees,  and  de- 
visees. The  exemption  of  property  from  forced  sale  can  not  be  trans- 
mitted by  descent  nor  transferred  by  will. 

It  was  suggested  in  argument  that  Putman  could  have  given  the 
property  to  the  defendants  in  error  in  his  lifetime  and  might  have  made 
the  conveyance  take  effect  after  his  death,  and  that  the  donee  would 
have  taken  it  free  from  creditor's  claims,  from  which  it  is  argued  that 
he  could  give  it  by  will.  It  is  true  that  an  estate  may  be  made  to  com- 
mence in  the  future  by  deed,  but  the  deed  must  vest  the  right  at  the 
present  or  it  will  be  construed  to  be  a  will.  GriflBs  v.  Payne,  92  Texas, 
293.  The  superior  right  of  the  creditor,  \mder  the  law,  attached,  upon 
the  death  of  the  debtor,  in  preference  to  the  right  claimed  under  the 
will. 

It  is  ordered  that  the  judgments  of  the  District  Court  and  Court  of 
Civil  Appeals  be  reversed  and  that  the  cause  be  remanded  to  the  Dis- 
trict Court,  to  be  disposed  of  according  to  this  opinion. 

Beversed  and  remanded. 


T.    B.    ViCKERY   ET   AL.   V.    J.    D.    CrAWFORD. 
No.  870.    Decided  February  28,  1900. 

1.  Sequestration— Property  of  Stranger  to  Writ— Liability  of  Sheriff. 

A  sheriff  who,  under  a  writ  of  sequestration  seizes  property  specified  therein,  from 
an  owner  in  possession  and  who  is  a  stranger  to  the  writ,  is  not  protected  by  the 
process  from  suit  by  such  owner  for  damages  from  the  seizure.     (Pp.  374-377.) 

2.  Same. 

The  writ  of  sequestration  is  intended  only  to  enforce  a  right  to  seizure  of  the  prop- 
erty which  plaintiff  has  acquired  against  defendant  by  complying  with  the  statute; 
the  duty  of  the  sheriff  to  make  the  seizure  corresponds  to  the  right  of  the  plaintiff 
to  have  him  do  so;  and  this  is  only  by  suit  with  affidavit,  petition  against,  and  bond 
to  the  person  whose  property  is  to  be  seized.    (Pp.  374,  375.) 

Question  certified  from  the  Court  of  Civil  Appeals  for  tlie  Fifth 
DiBtrict,  in  an  appeal  from  Van  Zandt  County. 
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Wynne  cP  Smith,  for  appellant. — The  court  erred  in  holding  that  T. 
B.  Vickerv,  sheriff,  and  his  official  bondsmen  were  liable  at  all  at  the 
suit  of  plaintiff  Crawford;  for  when  an  officer  receives  a  writ  issued 
from  a  court  of  competent  jurisdiction,  calling  for  specific  property, 
which  is  pointed  out  to  him,  he  has  no  discretion,  but  must  levy  the  writ 
and  seize,  the  property,  and  is  only  responsible  where  he  fails  to  care 
for  the  property  in  a  prudent  and  careful  manner.  Rev.  Stats.  1897, 
art.  4901 ;  Adams  v.  Odom.  74  Texas,  206 ;  Rice  v.  Miller,  70  Texas, 
613. 

Kearhy  d-  Kearby,  for  appellee  Crawford. — The  sheriff  and  the 
sureties  on  his  official  bond  are  liable  for  trespass  committed  by  the 
sheriff  in  taking,  under  valid  process,  the  property  of  a  person  who  was 
not  a  party  to  the  writ.  Holliman  v.  Carroll,  27  Texas,  27:  Findley 
V.  Mitchell',  50  Texas,  147;  Lewis  v.  Alexander,  31  S.  W.  Rep.,  414.  ' 

W.  (\  Blanks,  for  appellees  Thompson  and  Harris. 

W^ILLIAMS,  Associate  Justice. — This  case  is  brought  before  us 
upon  certificate  from  the  Court  of  Civil  Appeals  of  the  Fifth  District, 
presenting  the  following  statement  and  question: 

"Hufnagel  Shoe  Company  sued  B.  W.  Rose  and  caused  a  writ  of 
sequestration  to  issue  directed  to  the  sheriff  of  Van  Zandt  County, 
Texas,  in  full  conformity  with  our  statutes  governing  the  writ  of 
sequestration,  commanding  him  to  seize  certain  specific  property,  being 
a  lot  of  shoes.  The  writ  was  executed  by  the  sheriff  by  seizing  and 
taking  into  his  possession  said  property.  At  the  time  of  said  seizure, 
said  property  was  owned  by  and  in  the  possession  of  J.  D.  Crawford, 
who  was  not  a  party  to  the  suit,  and  a  stranger  to  the  writ.  The  prop- 
erty was  destroyed  by  fire  while  in  the  sheriff's  custody.  J.  D.  Craw- 
fard  brought  this  suit  against  the  sheriff  and  his  bondsmen  to  recover 
the  value  of  the  property  so  seized  and  taken  from  his  possession. 

^'Question.  Where  a  sheriff,  by  virtue  of  a  writ  of  sequestration,  is- 
sued in  conformity  fwith  our  statutes,  seizes  certain  specified  property 
named  in  the  writ,  said  property  at  the  time  of  seizure  being  o\^Tied  by 
and  in  possession  of  a  stranger  to  the  writ,  is  such  writ  a  protection  to 
the  sheriff  in  seizing  and  taking  possession  of  the  property,  in  a  suit 
against  him  where  the  stranger  seeks  to  recover  damages  for  such 
seizure?     See  Lackey  v.  Campbell,  54  Southwestern  Reporter,  46." 

We  have  been  unable  to  find  any  decision  of  this  court  upon  the 
(piestion  certified.  But  in  the  case  of  Maddox  v.  Tierney,  3  Willson, 
396,  it  was  held  by  the  Court  of  Appeals  that  an  order  of  sale  issued 
upon  a  judgment  foreclosing  a  mortgage  upon  specific  property  as 
against  the  defendant  to  the  action,  would  not  protect  the  officer  in 
taking  such  property,  if  it  belonged  to  and  was  in  possession  of  another 
not  a  party  to  the  suit  in  which  the  judgment  was  rendered.     We  think 
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that  decision  was  correct  and  that  the  principle  upon  which  it  was  based 
applies  equally  to  the  question  before  us. 

The  writ  in  general  use  in  other  jurisdictions  which  most  closely 
resembles  our  writ  of  sequestration,  is  the  writ  of  replevin. 

A  diversity  of  opinion  has  existed  among  the  courts  of  other  States 
upon  the  question,  whether  or  not  that  writ  will  protect  an  officer  who, 
under  its  authority,  when  issued  against  one  party,  takes  the  property 
described  in  it  from  the  possession  of  another  to  whom  it  actually  be- 
longs. Some  of  the  courts  argue  that  since  the  writ  is  fair  and  regular 
on  its  face  and  commands  the  officer  to  seize  the  property  described  in 
it,  and  he  is  bound  to  obey  its  mandates,  he  must  necessarily  be  pro- 
tected in  doing  so.  Boyden  v.  Frank,  20  Bradwell,  175;  Willard  v. 
Kimball,  10  Allen,  211;  Shipman  v.  Clark,  4  Denio,  446;  Foster  v. 
Pettibone,  20  Barb.,  350 ;  Weiner  v.  Van  Eensselaer,  43  N.  J.  L.,  547 ; 
Watkins  v.  Page,  2  Wis.,  69 ;  Weinberg  v.  Conover,  4  Wis.,  838.  Others 
hold  that  since  the  writ  is  issued  at  the  suit  of  one  person  against  an- 
other, for  the  purpose  of  recovering  the  title  or  possession,  or  both, 
from  such  other,  it  does  not  impart  authority  to  take  from  the  posses- 
sion of  a  third  person  his  property.  Stimpson  v.  Reynolds,  14  Barb., 
508;  State  v.  Jennings,  14  Ohio  St.,  73;  Davis  v.  Gambert,  57  la.,  239; 
West  V.  Hayes,  23  So.  Rep.,  727. 

In  many  of  the  decisions  first  cited,  the  rulings  were  limited  to  cases 
in  which  the  property  of  the  third  party  was  found  in  and  taken  from 
the  possession  of  the  defendant  in  the  writ,  but  the  reasoning  of  the 
courts  would  seem  to  extend  as  well  to  cases  in  which  the  taking  was 
from  the  possession  of  the  owner  himself.  In  several  of  them,  there 
are  dissenting  opinions.  The  discussions  were  sometimes  called  forth 
in  the  consideration  of  the  question,  whether  or  not  one  not  a  party  to 
a  writ  of  replevin,  whose  property  had  been  seized  under  it,  could,  him- 
self, maintain  an  independent  action  of  replevin  against  the  officer  for 
its  recovery,  the  courts  assuming  the  question  depended  upon  the  other 
one,  whether  or  not  the  writ  authorized  the  taking  of  the  property,  and 
deciding  the  cases  before  them  according  to  their  views  upon  the  latter 
question.  Other  courts  have,  however,  held,  upon  different  grounds, 
that  the  second  action  of  replevin  could  not  be  maintained  against  the 
officer,  the  conflict  of  opinion  being  even  greater  on  this  point  than  on 
the  other. 

It  seems  to  us  that  the  proposition  affirmed  by  authorities  first  referred 
to  is  based  upon  the  mere  assumption  that  the  writ  obliges  the  officer 
to  seize  the  property,  whether  found  in  the  possession  of  the  defendant 
in  the  writ,  or  in  that  of  a  third  person  owning  it.  We  do  not  believe 
such  to  be  the  scope  of  the  writ  of  sequestration.  It  is  sued  out  as  an 
auxiliary  writ,  merely  to  preserve  the  property  pending  the  suit,  by 
which  the  plaintiff  seeks  to  recover  the  title  or  possession  of  it  from  the 
defendant,  whose  title  to  hold  it  is  put  in  issue.  The  cause  of  action 
is  stated  and  the  affidavit  made  against  and  the  bond  given  to  secure 
only  the  party  sued.     While  the  writ  commands  the  officer  to  seize  the 
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property  sued  for,  it  is  intended  only  to  enforce  the  right  to  its  seizure 
which  plaintiff  has  acquired  as  against  the  defendant  by  complying 
with  the  statute. 

To  say  that  the  writ  authorizes  the  sheriff  to  take  the  property  of  an- 
other from  his  possession,  seems  to  us  equivalent  to  saying  that  the 
plaintiff  has  the  right  to  such  action  when  he  has  not  taken  the  steps 
required  by  law  to  entitle  him  to  it.  How  can  it  be  the  duty  of  the 
sheriff  to  make  such  a  seizure  unless  it  is  the  right  of  the  plaintiff  to 
have  him  do  so? 

The  history  of  our  legislation  shows  that  it  was  never  allowable  to 
take  the  property  of  a  citizen  from  his  possession  without  a  proper  pro- 
ceeding against  him  in  which  security  was  given  for  damages  and  costs 
which  might  result.  The  143d  section  of  the  Act  of  May  13,  1846,  to 
regulate  proceedings  in  the  district  courts,  provided:  "That  no  writ 
of  quia  timeat,  attachment,  or  any  other  original  writ  or  process, 
whereby  the  property  of  any  citizen  of  this  State  shall  be  ordered  to  be 
seized  or  taken  into  custody,  shall  be  issued  by  any  civil  oflScer  of  this 
State,  or  by  order  of  any  judge  of  the  same,  unless  the  party  applying 
for  such  writ  or  process  shall  first  make  affidavit  in  writing  of  the 
truth  of  the  matter  set  forth  in  his  or  her  petition,  and  shall  file  in 
the  clerk's  office  of  the  court  where  the  same  is  to  be  sued  out  and 
entered,  a  bond  with  good  security,  and  in  a  sum  at  least  double  the 
value  of  the  property  to  be  seized  and  taken,  or  of  the  debts  and  dam- 
ages claimed  to  be  due ;  conditioned  to  pay  all  costs  and  damages  which 
the  party  against  whom  such  suit  or  process  may  be  sued  out  shall  sus- 
tain, by  reason  of  the  wrongfully  and  unjustly  suing  out  of  the  same :  pro- 
vided, that  this  section  shall  not  be  construed  to  prevent  the  issuing  of 
attachments  by  justices  of  the  peace,  under  the  provisions  of  any  stat- 
ute authorizing  such  attachments :  and  provided  also,  that  it  shall  not  be 
so  construed  as  to  prevent  the  issuing  of  any  writ  or  process  to  compel 
the  attendance  of  defaulting  witnesses  or  jurors  in  any  court  or  tribunal, 
to  which  they  may  have  been  legally  summoned,  or  to  any  writ  or  pro- 
cess authorized  by  law  in  criminal  cases." 

The  next  section  of  the  statute  provides  for  the  issuance  of  writs  of 
sequestration  upon  prescribed  conditions,  and  this  was  amended  by  the 
Act  of  1848,  but  the  requirements  of  article  143  were  left  in  force. 
Cheatham  v.  Riddle,  8  Texas,  165. 

The  plain  purpose  of  these  provisions  was  to  require  a  suit  with  a 
verified  petition  against,  and  a  bond  to,  the  person  whose  property  was 
to  be  seized,  before  its  seizure,  under  any  writ,  was  authorized. 

In  the  revisions  of  the  laws  that  have  since  been  made,  the  provisions 
of  article  143  have  been  distributed,  so  that  its  requirements  applicable 
to  a  particular  writ  have  been  embodied  in  the  statute  regulating  that 
writ.  All  of  the  substantial  requirements  of  that  article  affecting  this 
question  have  been  carried  into  the  present  statute  concerning  seques- 
tration.    While  a  sworn  petition  may  not  be  necessary,  a  suit  is  required 
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with  an  affidavit  and  bond  which  would  meet  the  purposes  of  the  former 
law. 

The  sequestration  law  requires  no  bond  to  secure  any  person  but  the 
defendant.  It  authorizes  the  defendant,  and  no  one  else  in  the  first 
instance,  to  give  a  replevy  bond  and  retain  the  property,  and,  if  he  fails 
to  do  so,  it  authorizes  the  plaintiff  to  replevy.  It  provides  for  a  sale 
of  the  property,  if  it  be  perishable,  in  case  the  defendant  does  not 
replevy.  There  is  no  provision  whatever  in  this  statute  for  the  pro- 
tection of  the  rights  of  any  but  the  parties  to  the  suit.  If  it  be  true 
that  the  officer  is  authorized  to  invade  the  possession  of  a  stranger  to 
the  action  and  take  his  property,  it  may  be  replevied  by  either  party  to 
the  suit  or  sold  as  perishable ;  and,  in  case  of  insolvency  of  the  plaintiff, 
its  owner  would  be  left  without  substantial  redress.  In  our  opinion, 
the  statute  contemplates  no  such  result.  It  requires  the  party  desiring 
to  sue  for  property  to  bring  his  action  against  him  who  holds  it,  and 
to  direct  his  oath  against  him,  and  to  make  his  bond  payable  to  him. 
When  he  has  complied  with  these  requirements,  he  has  entitled  himself 
to  a  writ  to  take  the  property  from  the  defendant  for  the  purposes  of 
preserving  it  or  securing  the  fruits  of  the  litigation  pending  the  action, 
but  he  has  not  entitled  himself,  and  therefore  can  not  require  the  officer, 
to  take  the  property  of  any  other  person.  The  officer  may  protect  him- 
self, if  he  finds  the  property  in  the  possession  of  a  third  party  and  is 
doubtful  as  to  the  ownership,  by  requiring  indemnity.  lilies  v.  Fitz- 
gerald, 11  Texas,  417. 

The  statute  regulating  the  trial  of  the  right  of  property  gives  to  the 
owner  of  personal  property,  taken  under  a  writ  against  another,  a  rem- 
edy by  which  he  may  regain  possession  and  establish  his  ownership; 
but  this  has  never  been  regarded  as  depriving  him  of  any  remedy  given 
by  law  to  owners  of  property  for  the  conversion  of  their  goods.  It  is 
as  applicable  in  levies  under  attachments  and  executions  as  to  those 
made  under  sequestrations,  and  can  no  more  be  held  exclusive  in  one 
case  than  in  the  other.  It  can  not  be  made  available  without  a  bond, 
and  the  right  of  the  owner  to  elect  whether  he  will  pursue  it  or  resort 
to  his  action  for  damages  against  the  person  who  has  taken  his  property 
is  an  important  one,  which  may,  in  many  cases,  be  essential  to  complete 
redress.  It  may  be  true,  also,  that  a  third  party  may  intervene  in  a 
sequestration  suit  involving  title  to  personal  property  and  have  his 
rights  adjudicated;  but  if  he  may  do  this,  he  may  also  maintain  a 
separate  action.  In  any  of  these  proceedings,  he  may  fail  of  complete 
satisfaction  for  the  wrong  done  him,  unless  he  can  hold  the  officer 
responsible,  while  the  latter  may  protect  himself  in  the  way  indicated. 

We  answer  the  question  in  the  negative. 
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MARCH,  1900. 


Texas  &  Pacific  Railway  Company  v.  Britton  Davis. 

No.  873.    Decided  March  1,  1900. 

1.  Bemoval  of  Causes — ^Petition. 

A  railway  corporation  created  by  act  of  Congress  has  the  right,  by  virtue  of  that 
fact,  to  remove  into  the  United  States  court  a  suit  against  it,  as  arising  under  such 
law,  thoush  i>laintiff's  petition  allege  defendant's  incorporation  otherwise.     (P.  386.) 

2.  Same — ^Petition— Bond— Filing. 

Where  petition  and  bond  for  removal  were  presented  as  one  instrument,  and 
marked  filed,  no  separate  file  mark  on  the  bond  was  necessary.    (P.  386.) 

3.  Bemoval— Waiver  After  Bight  Exercised. 

Though  seasonable  filing  of  a  sufficient  petition  and  bond  tolls  the  jurisdiction  of 
the  State  court  and  transfers  it  eo  instanti  to  the  United  States  court,  the  right, 
being  a  mere  jurisdictional  privilege,  may  be  waived  after  its  exercise,  and  the  ju- 
risdiction of  the  State  court  restored.     (Pp.  386,  387.) 

4.  Same — Defense  in  State  Court  Not  a  Waiver. 

While  restoration  of  the  jurisdiction  of  the  State  court  may  be  accomplished  by 
an  express  waiver,  and  perhaps  also  by  conduct  inconsistent  with  an  insistence  on 
the  right  of  removal,  especially  if  prejudicial  to  the  plaintiff,  defendant  does  not 
lose  his  right  by  defending  the  action  with  all  the  means  in  his  power  in  case  the 
State  comt  proceeds  with  the  cause.     (Pp.  386-388.) 

5.  Same. 

As  a  general  rule,  when  the  jurisdiction  is  once  lost,  it  takes  the  order  of  the 
United  States  court  to  restore  it.     (P.  388.) 

6.  Same — Appeal — ^Bes  Judicata. 

It  is  questioned  whether  the  failure  on  a  former  appeal  to  assign  as  error  the 
refusal  to  grant  removal  could  avail  to  restore  the  jurisdiction  ol  the  State  court, 
also  whether  the  proceedings  on  the  former  appeal  can  be  considered  where  not 
shown  in  the  transcript.    (P.  388.) 

7.  Same. 

Plaintiff,  who  forced  a  trial  over  defendant's  objection  that  the  court  Avas  without 
jurisdiction,  was  estopped  from  urging  that  the  judgment  was  void  for  that  reason 
when  he  appealed  from  a  decision  in  defendant's  favor,  but  the  latter  could  insist 
on  the  affirmance  without  waiving  his  right  to  object  to  the  jurisdiction  of  the  Dis- 
trict Court  in  case  of  a  reversal  and  remand.    (Pp.  388,  389.) 

8.  Bemoval — Judgement  in  State  Court — Bemand  by  Federal  Court. 

A  judgment  recovered  by  plaintiff  in  the  State  court  after  the  filing  of  removal 
proceedings  which  transferred  jurisdiction  to  the  United  States  comrt,  was  not  ren- 
dered valid  by  plaintiff  subsequently  filing  the  transcript  in  the  United  States  court 
and  having  an  order  entered  there  remanding  the  cause  to  the  State  court;  though 
puoh  remanding  order  restored  the  jurisdiction  of  the  State  court  from  its  date.    (P. 

:?89.) 

9.  Foreign  Corporation — Interstate  Commerce. 

A  foreign  corporation  transporting  cattle  from  its  ranch  in  New  Mexico  to  one 
in  Texas,  by  driving  them  to  a  railroad  station  in  Texas  and  there  shipping  to  the 
Texas  ranch,  was  engaged,  in  such  shipment,  in  interstate  commerce,  and  could  re- 
cover for  damages  in  their  transportation  though  having  no  permit  to  do  business  in 
Texas.     (P.  389.) 


Digitized  by 


Google 


1900.]  T.  &  P.  Ry.  Co.  v.  Davis.  379 

10.    Sight  of  Action— Agent— Assignee. 

See  facts  under  which  an  agent  contracting  for  shipment  of  cattle  of  another  by 
rail,  and  receiving  after  suit  brought  a  transfer  of  the  interest  of  the  owner  in  the 
damages  occasioned,  was  permitted  to  recover  in  his  own  name  from  the  carrier  for 
injuries  in  transit.     (Pp.  380,  361,  380.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fourth  District,  in  an 
appeal  from  El  Paso  County. 

Davis  brought  the  suit  against  the  railway  company  and  recovered 
judgment,  from  which  defendant  appealed  and  on  affirmance  obtained 
writ  of  error. 

The  following  are  extracts  from  the  opinion  of  the  Court  of  Civil 
Appeals  in  this  case: 

^^EiLL,  Associate  Justice. —  It  was  the  intention  of  the  owners 
of  the  cattle  to  transport  them  from  Corralitos,  in  the  Republic  of 
Mexico,  to  Mitchell  County,  Texas,  and  in  pursuance  of  this  intention, 
which  was  known  to  defendant,  while  the  cattle  were  still  in  Mexico, 
the  contract  with  the  defendant  to  receive  and  carry  them  from  Fort 
Hancock  to  their  destination  was  made.  This  contract  of  carriage  was 
for  a  great  part  of  the  distance  over  the  route  of  transportation  from 
Corralitos  to  Mitchell  County.  While  it  was  from  one  point  to  another 
in  Texas,  and  in  that  sense  may  be  considered  local,  as  it  was  only  for  a 
part  of  the  way  from  where  tht*  cattle  were  started  on  their  journey 
to  their  destination,  and  as  they  were  started  from  and  passed  through 
a  foreign  country  until  they  reached  the  point  in  Texas  where  they  were 
to  be  received  by  defendant  and  carried  to  their  final  destination,  it 
must  be  held  that  the  contract  was  one  which  related  to  foreign  com- 
merce. 

"Had  the  cattle  been  shipped  by  rail  from  Corralitos  to  Fort  Han- 
cock, and  there  taken  and  carried  by  defendant's  road  to  their  des- 
tination, no  one  would  for  an  instant  doubt  that  they  were  the  subject 
of  foreign  commerce  from  the  beginning  to  the  end  of  their  journey. 
That  they  were  driven  on  foot  from  the  initial  point  of  their  journey 
to  Fort  Hancock,  where  they  were  received  by  defendant  and  trans- 
ported to  Mitchell  County,  does  not  make  them  any  the  less  the  subject 
of  foreign  commerce,  for  the  question  as  to  whether  property  is  the 
subject  of  such  commerce  is  not  to  be  determined  by  its  mode  of  trans- 
portation.    Railway  v.  Husen,  95  F.  S.,  465. 

"The  Constitution  of  the  United  States  provides  that  Congress  shall 
have  the  power  to  regulate  commerce  with  foreign  nations,  and  Congress 
by  the  Act  of  February  4,  1887,  having  exercised  this  power  delegated 
by  the  States,  such  commerce  can  not  be  affected  by  State  legislation. 
Railway  v.  Miami  S.  S.  Co.,  86  Fed.  Rep.,  407. 

"The  right  of  foreign  commerce  to  be  protected  from  the  operation 
of  State  laws  by  the  Constitution  of  the  United  States  comprehends 
the  shipment  of  goods  from  a  foreign  country  to  any  place  in  the  United 
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States,  and  to  be  carried  to  such  place  from  a  port  of  entry  either  in  the 
United  States  or  an  adjacent  foreign  country-,  and  this  protection  ex- 
tends from  the  time  the  goods,  shipped  from  a  foreign  country,  reach 
the  United  States  until  they  arrive  at  the  point  of  their  destination. 
Rhodes  v.  State,  170  U.  S.,  412;  Yance  v.  Vandercook  Co.,  170  U.  S., 
438;  Bowman  v.  Railway,  125  U.  S.,  465;  State  v.  HoUeyman,  33  S. 
E.  Rep.,  366 ;  Ex  Parte  Koehler,  30  Fed.  Rep.,  867 ;  Mobile  County  v. 
Kimball,  102  U.  S.,  691;  Houston  Direct  Xav.  Co.  v.  Insurance  Co., 
89  Texas,  1;  The  Daniel  Ball,  10  Wall.,  557;  Foster  v.  Davenport,  22 
How.,  244;  Cutting  v.  Railway,  46  Fed.  Rep.,  641. 

^^e  conclude,  therefore,  that  notwithstanding  the  Corralitos  Company 
was  a  foreign  corporation  doing  business  in  Texas,  which  may  have  had 
an  oflSce  in  this  State,  and  had  not  obtained  a  permit  to  do  business 
here,  it  was  not  precluded  by  Revised  Statutes,  article  746,  from  main- 
taining this  action,  it  being  one  arising  from  a  transaction  governed 
by  the  Constitution  and  laws  of  the  United  States  affecting  foreign 
commerce. 

"It  is  complained  in  appellant's  seventh  assignment  of  error  that 
the  court  erre'd  in  permitting  the  written  transfer  of  Solon  Humphreys 
and  the  Corralitos  Company  to  Britton  Davis  to  be  read  in  evidence  over 
defendant's  objections,  the  objections  being  that  the  assignment  was 
without  consideration  and  no  authority  was  shown  to  be  in  the  person 
executing  it  to  act  for  the  company,  nor  any  ratification  by  it  of 
said  act. 

"That  the  assignment  was  without  consideration  was  no  affair  of 
appellants.  The  assignors  could  do  what  they  pleased  with  their  own, 
and  it  is  a  matter  of  no  moment  to  the  defendant  whether  or  not  they 
receive  a  consideration  for  transferring  their  cause  of  action  to  the 
appellee. 

"The  plaintiff,  being  part  owner  and  having  made  the  contract  for 
the  shipment  of  the  cattle,  and  having  control  of  them,  could  main- 
fain  an  action  in  his  own  name  against  the  defendant  for  a  breach  of  the 
contract  and  the  consequent  damages. 

"Besides,  the  evidence  shows  that  the  transfer  objected  to  was  duly 
executed  by  the  president  and  attested  by  the  secretary  of  the  company 
with  its  corporate  seal  affixed  thereto.  This  was  suflBcient  to  raise  the 
presumption  that  it  was  made  with  the  authority  of  the  company  and 
to  protect  the  defendant  against  another  suit  by  the  Corralitos  Company 
upon  the  cause  of  action  assigned. 

"Further  than  this  the  defendant  was  not  interested,  for  it  could 
make  no  difference  to  it  whether  the  damages  were  recovered  by  the 
owner  of  the  cattle  or  its  assignee,  as  only  one  action  could  be  maintained 
and  one  recovery  had  on  the  transaction.  Thomp.  on  Corp.,  sees.  4618, 
5105;  Burrill  v.  Nahant  Bank,  35  Am.  Dec,  395.  As  the  transfer, 
signed  by  the  president  and  attested  by  the  secretary  with  the  corporate 
seal,  prima  facie  conveyed  the  Corralitos  Company's  cause  of  action  to 
plaintiff,  the  burden  of  establishing  its  invalidity  was  upon  the  defend- 
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ant,  and  it  wholly  failed  to  establish  that  the  assignment  was  not  made 
by  the  proper  authority  of  the  company.  In  our  opinion  the  evidence 
is  suflBcient  to  show  that  the  board  of  directors  of  the  Corralitos  Com- 
pany assented  to  and  ratified  the  transfer  of  the  interest  of  the  corpora- 
tion in  the  cause  of  action  to  the  plaintiff.  It  was  not  necessary  that  a 
resolution  assenting  to  and  ratifying  the  act  of  the  president  in  making 
the  transfer  should  be  adopted  by  its  board  of  directors  and  spread 
upon  the  minutes  of  the  company.  Publishing  Co.  v.  Hitson,  80  Texas^ 
228;  Ice  Cream  Co.  v.  Merritt,  17  IST.  Y.  Supp.,  718." 

Edwards  &  Edwcvrds,  for  plaintiff  in  error. — The  petition  for  removal 
having  stated  a  good  ground  for  removal,  and  the  State  court  having 
approved  bond  for  removal,  presented  with  the  petition,  it  should  have 
Tio  longer  taken  jurisdiction  of  this  case,  and  erred  in  refusing  to  re- 
move the  cause  to  the  Circuit  Court  for  the  Western  District  of  Texas,, 
and  in  proceeding  to  try  this  cause  over  the  objections  of  appellant. 
18  U.  S.  Stats.,  470;  24  U.  8.  Stats.,  552;  25  XJ.  S.  Stats.,  433;  Railway 
V.  Watson,  43  S.  W.  Rep.,  1060;  Building  k  L.  A.  of  Dakota  v.  Cun- 
ningham, 47  S.  W.  Rep.,  714;  Railway  v.  Cody,  166  XJ.  S.,  606. 

A  foreign  corporation  not  permitted  by  the  laws  to  sue  in  the  courts 
of  this  State  can  not  avoid  this  disability  by  transferring  its  claim  with- 
out consideration  to  a  person  having  full  notice,  so  as  to  give  to  such 
assignee  the  right  to  maintain  a  suit  upon  such  claim.  Rev.  Stats. 
1895,  arts.  745,  746;  Western  Paper  Co.  v.  Johnson,  38  S.  W.  Rep., 
364;  Southern  B.  &  L.  Assn.  v.  Skinner,  42  S.  W.  Rep.,  320;  Thomp. 
on  Corp.,  sec.  7936,  and  notes,  and  vol.  7,  Sup.,  sec.  8543. 

The  president  of  a  corporation  has  no  authority  by  virtue  of  his  said 
oflSce  to  execute  a  transfer  of  the  property  of  a  corporation;  and  such 
transfer  can  only  pass  the  title  in  the  event  (1),  the  by-laws  of  the 
corporation  give  him  such  authority;  (2)  he  has  been  specially  author- 
ized by  the  board  of  directors  to  make  the  transfer;  or  (3),  his  action 
is  ratified  by  the  board.  Rev.  Stats.  1895,  art.  661 ;  Fitzhugh  v.  Franco- 
Texas  Land  Co.,  81  Texas,  306;  Franco-Texas  Land  Co.  v.  McCormick, 
85  Texas,  416 ;  Potts  v.  Wallace,  146  U.  S.,  689 ;  Bank  of  U.  S.  v. 
Dunn,  6  Pet.,  51 ;  Lyndon  Mill  Co.  v.  Lyndon  L.  &  B.  Co.,  63  Vt.,  581 ; 
WilHams  v.  Cheney,  3  Gray  (Mass.),215,  222;  Sampson  v.  Fox,  19  So. 
Kep:,  896;  1  Mora,  on  Corp.,  sec.  537;  2  Cook  on  Corp.,  sec.  712; 
Thomp.  on  Corp.,  sees.  4613,  4614,  3617,  3619,  and  4621. 

While  it  is  true  that  on  account  of  the  statutes  of  Texas,  (Rev.  Civ. 
Stat.  1895,  art.  676),  providing  that  "any  corporation  may  convey 
lands  by  deed,  sealed  with  the  common  seal  of  the  corporation,  and 
signed  by  the  president  or  the  presiding  member  or  trustee  of  said 
corporation,  &c"  a  deed  to  land,  executed  by  the  president  with  th|e 
seal  of  the  corporation  attached  would  be  prima  facie  a  deed  of  the 
corporation,  this  does  not  change  the  common  law  rule  and  give  the 
president,  by  virtue  of  his  office,  the  right  to  transfer  personal  property 
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of  the  corporation,  and  confers  upon  the  president  no  further  authority 
than  is  expressed  by  this  statute. 

T,  A.  Falvay  and  ^^'aters  Davis,  for  defendant  in  error. — Appellee 
asks  the  court  to  refuse  to  consider  and  strike  out  pages  1  to  36  of  the 
transcript  herein  covering  the  following  entries  found  in  the  transcript, 
to  wit:  (1)  Plaintiff's  original  petition;  (2)  petition  for  removal; 
(3)  bond  for  removal;  (4)  plaintiff's  exceptions  to  petition  for  removal; 
(5)  judgment  on  petition  for  removal;  (6)  defendant's  original  an- 
swer; (7)  order  overruling  exceptions;  (8)  plaintiff's  first  amended 
original  petition;  (9)  defendant's  first  amended  original  answer;  (10) 
order  on  exceptions  to  the  jurisdiction.  For  the  reason  that  said  papers 
and  proceedings  purported  to  be  copied  in  said  transcript  were  not  made 
a  part  of  the  trial  of  the  case  and  in  no  way  affected  the  proceedings 
at  the  trial  from  which  this  appeal  was  taken. 

Appellee  urges  as  additional  objection  to  appellant's  removal  bond, 
that  the  same  does  not  appear  to  have  been  filed  in  said  trial  court. 
Rev.  Stats.,  art.  1411;  Stark  v.  Ellis,  69  Texas,  544;  Goss  v.  Pilgrim, 
28  Texas,  266;  Morris  v.  Files,  40  Texas,  378;  Castro  v.  lilies,  11  Texas, 
39;  Duggan  v.  Cole,  2  Texas,  381;  Railway  v.  Bootan,  4  Willson,  C.  C, 
sec.  230. 

Should  the  court,  nevertheless,  consider  said  papers  and  proceedings, 
then,  in  answer  to  appellant's  first,  second,  third,  and  fourth  assign- 
ments of  error,  appellee  presents  the  following:  The  judgment  of  the 
Circuit  Court  of  the  United  States,  where  it  was  decided  that  appellant 
had  waived  its  right  of  removal,  should  not  be  disturbed.  It  matters 
not  that  this  appeal  was  perfected  before  said  cause  was  remanded;  for 
the  reason  that  the  Federal  court  has  decided  that  it  had  the  right  to 
entertain  appellee's  motion  and  had  power  to  remand  this  cause,  though 
the  same  was  at  the  time  pending  in  this  court.  Said  jurisdictional 
issue  therefore  is  res  adjudicata.  Telephone  Co.  v.  Luck,  40  S.  W. 
Rep.,  753;  Talbott  &  Sons  v.  P.  0.  Co.,  33  S.  W.  Rep.,  746;  Railway 
V.  Fitzgerald,  160  \\  S.,  558;  Seeligson  v.  Trans.  Co.,  7  S.  W.  Rep., 
708;  Powers  v.  Railway,  169  U.  S.,  97;  Pioneer  S.  &  L.  Co.  v.  Peck, 
49  S.  W.  Rep.,  168:  Kleiber  v.  McManus,  m  Texas,  48;  Fitzgerald  v, 
F.  i&  M.  Con.  Co.,  62  X.  \V.  Rep.,  910. 

One  should  not  be  permitted  to  speculate  upon  his  case  in  the  State 
court ;  maintain  that  such  court  ha.s  jurisdiction  so  long  as  the  judg- 
ment stands  in  his  favor,  but  repudiate  the  court's  action  when  the 
decision  is  adverse.  By  remaining  silent  on  the  former  appeal,  when 
it  might  have  had  tbe  action  of  the  lower  court  reviewed,  and  havte 
spared  appellee  the  cost  of  "two  expensive  trials,"  appellant  has  estopped 
itself.  Henderson  v.  Cabell,  19  S.  W.  Rep.,  290;  Amy  v.  Manning,  10 
N.  K.  Rep.,  737;  Wadleigh  v.  Insurance  Co.,  45  X.  W.*  Rep.,  109;  Rail- 
way and  Term.  Co.  v.  Day,  54  Fed.  Rep..  545;  Bank  v.  Conway,  30  N. 
\V.*  Rep.,  215;  Bank  v.  vSmith,  13  Blatch.,  224;  Dillon,  Rem.*  Causes,, 
sec.  154. 
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As  appellant,  in  the  Federal  court,  placed  great  reliance  in  the  case 
of  Railway  v.  Koontz  (104  U.  S.,  5),  we  presume  its  contention  again 
will  be  that  said  case  is  authority  showing  that  appellant  has  not  waived 
its  right  of  removal.  This  case  decides,  so  far  as  the  decision  may  be 
applicable  here,  that  the  removing  party  does  not  become  estopped 
^Vhere  he  is  forced  by  his  adversary  to  remain  in  the  State  court  until 
he  can,  in  a  proper  way,  secure  a  reversal  of  the  order  which  keeps  him 
there."     104  U.  S.,  30. 

We  think  that  appellant,  after  it  has  tried  conclusions  in  all  the 
courts  of  this  State,  and  after  it  has  speculated  upon  its  case  through 
at  least  two  unnecessary  trials  in  the  District  Court,  should  not  now 
be  permitted  to  revive  the  point  it  has,  for  so  long,  held  in  reserve. 

It  appears  to  us,  furthermore,  that  appellant  voluntarily  waived  its 
point,  in  another  respect.  As  appears  from  the  record,  the  court,  at  the 
time  in  which  it  denied  the  removal,  also  rendered  judgment  in  favor 
of  this  appellant.  Immediately  upon  the  rendition  of  this  judgment 
appellant  ceased  to  hold  back,  but,  on  the  other  hand,  commenced  try- 
ing in  every  way  to  pull  the  judgment  through;  seeking  in  two  courts 
to  have  the  same  sustained.  For  so  much,  perhaps,  appellant  should 
not  be  censured,  since,  of  the  two  modes  of  procedure  open  to  it,  appel- 
lant might  select  the  coiirse  that  apparently  promised  the  most  advant- 
ages.    Yet  in  choosing  one,  the  other  must,  of  necessity,  be  waived. 

That  the  defendant  in  a  case  like  the  present  may  waive  its  right  of 
removal  has  been  decided  in  many  cases.  The  Supreme  Court  of  the 
United  States  recognizes  this  as  a  fact  in  the  Koontz  case,  the  "Removal 
Cases/'  and  in  many  others.  Thus  in  Railway  v.  Mississippi  (12  Otto, 
135)  they  say:  "It  (the  railway  company)  remained  in  the  State 
court  under  protest  as  to  the  right  of  that  court  to  proceed  further  in 
the  suit,  and  there  is  nothing  in  the  record  to  show  that  it  waived  its 
right  to  have  the  cause  removed  to  the  Federal  court  and  consented  to 
proceed  in  the  State  court  as  if  there  had  been  no  petition  and  bond 
for  removal.'' 

That  this  right  may  be  waived  and  that  our  courts  may  judicially  so 
declare,  seems  to  us  quite  certain.  Thus  in  a  late  case  of  the  Supreme 
Court  of  the  United  States,  it  is  said :  "A  person  may,  by  his  acts  or 
omission  to  act,  waive  a  right  which  he  might  otherwise  have  under  the 
Constitution  of  the  United  States,  as  well  as  under  a  statute,  and  the 
question  of  whether  he  has  or  has  not  lost  such  right  by  his  failure  to 
act,  or  by  his  action,  is  not  a  federal  one.''  Pierce  v.  Railway,  171  U. 
S.,  649. 

The  Supreme  Court  in  effect  admitted  the  right  of  the  State  court 
to  decide  upon  its  jurisdiction  as  to  a  question  of  waiver,  in  the  case  of 
Pennsylvania  Co.  v.  Bender,  148  U.  S.,  255,  in  which  it  held  that,  where 
the  State  court  struck  out  the  application  for  removal  and  affirmed  the 
judgment  of  the  lower  court,  on  the  ground  that  defendant  had  not 
properly  made  the  point  a  matter  of  record  on  appeal,  no  Federal  qu(»s- 
tion  remained. 
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Appellants  right  to  have  this  cause  tried  in  the  Federal  court,  hav- 
ing been  claimed  only  prior  to  the  first  appeal  and  not  having  been 
raised  at  the  trial  from  which  this  appeal  is  taken,  is  now  not  a  ques- 
tion before  this  court  raised  in  a  way  that  it  may  properly  be  con- 
sidered. Railway  v.  People,  106  III.,  652 ;  McGehee  v.  Lane,  34  Texas, 
390;  Mortgage  Co.  v.  Thome,  26  S.  W.  Rep.,  276;  Armendiaz  v.  Serna, 
40  Texas,  297;  Pierce  v.  Walters,  164  111.,  560;  Penn.  Co.  v.  Bender, 
148  U.  S.,  255;  Insurance  Co.  v.  Curtis,  32  Mich.,  402;  Rough  v. 
Booth,  3  Pac.  Rep.,  91. 

It  is  not  suflScient  that  the  court  approve  the  removal  bond ;  such  bond 
must  be  filed  with  the  petition.  Penn.  Co.  v.  Bender,  148  U.  S.,  255 ; 
Austin  V.  Gagan,  39  Fed.  Rep.,  626. 

Appellee  having  made  the  contract  with  appellant  and  being  part 
owner  of  the  cattle  concerned  in  this  suit,  and  having  the  possession  and 
control  of  all  of  the  same,  could  sue  and  recover  in  his  own  name.  Rail- 
way V.  Smith,  84  Texas,  350. 

The  cattle  were  international  conmierce,  and  therefore  not  subject 
to  the  restrictions  of  our  statute.  Railway  v.  Husen,  95  U.  S.,  465; 
Miller  v.  Goodman,  40  S.  W.  Rep.,  718;  Bateman  v.  Milling  Co.,  20  S. 
W.  Rep.,  931;  Starch  Co.  v.  Bateman,  22  S.  W.  Rep.,  771;  Leisy  v. 
Hardin,  135  U.  S.,  100. 

The  Corralitos  Company  of  Colorado  had  transacted  and  solicited 
no  business,  and  had  no  office  in  this  State  prior  to  entering  into  the 
contract  sued  on  herein,  and  prior  to  the  accrual  of  this  cause  of  action ; 
wherefore,  its  rights  in  this  suit  would  be  unaffected  by  the  statutory 
restrictions  relied  upon.  Whitley  v.  Gen.  Electric  Co.,  45  S.  W.  Rep., 
959. 

The  character  of  business  done  in  this  State  by  the  Corralitos  Com- 
pany of  Colorado  was  not  such  as  was  attempted  to  be  prohibited  by 
the  statute.  Tabor  v.  Goss,  etc.  Co.,  18  Pac.  Rep.,  542;  Thomp.  on 
Corp.,  sec.  1936. 

Being  part  owner  and  having  made  the  contract  for  the  shipment  of 
the  cattle  sued  for,  and  having  the  possession  and  control  of  all  the 
same,  appellee,  even  in  the  absence  of  a  transfer  or  written  assignment, 
could  sue  and  recover  in  his  own  name. 

The  transfer,  duly  executed  by  the  president  and  attested  by  the 
secretary,  with  the  corporate  seal  affixed,  carried  with  it  the  presumption 
that  it  was  made  with  authority  and  for  sufficient  consideration,  and 
that  it  was  valid  and  binding.  Burrill  v.  Bank,  35  Am.  Dec,  395;  St. 
L.  Pub.  Schools  V.  Risley,  75  Am.  Dec,  133;  Thomp.  on  Corp.,  sees. 
4618,  5105;  Indianola  v.  Railway,  56  Texas,  603;  Mora,  on  Corp.,  sec. 
538;  2  (bok  on  Corp.,  sec  716,  p.  1078;  State  v.  Heckart,  62  Mo. 
App.,  427. 

The  board  assented  to  and  ratified  the  action  of  the  president  in  trans- 
ferring to  appellee  the  interest  of  the  corporation  in  this  cause  of  ac- 
tion. It  was  not  necessary  that  a  resolution  be  adopted  and  spread 
upon  the  minutes.     Campbell  v.   Pope,    10   S.   W.   Rep.    (Mo.),   188; 
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Chouteau  v.  Allen,  70  Mo.,  328;  Fort  Worth  Pub.  Co.  v.  Hitson,  80 
Texas,  228,  235;  2  Cook  on  Stockh.  and  Corp.,  see.  712,  1055;  Thomp. 
on  Corp.,  see.  4618. 

In  snpport  of  af  motion  for  rehearing,  which  was  overruled,  the  same 
counsel  urged : 

Admitting  that  the  repetition  of  the  protest  at  subsequent  stages  is 
not  essential  to  disprove  acquiescence,  yet  would  not  the  removing  party, 
according  to  the  practice  of  the  court,  have  to  make  some  objection  at 
trial  from  which  the  appeal  is  taken ;  since  the  errors  committed  at  the 
last  trial  are  the  ones  that  the  appellate  court  reviews? 

This  court  expressed  a  doubt  as  to  the  right  to  look  to  its  proceedings 
on  the  former  appeal.  We  have  to  say  that  the  authorities  seem  to  fully 
acknowledge  such  right.  Bank  v.  State,  96  Tenn..  591;  Brucker  v. 
State,  19  Wis.,  566;  The  Santa  Maria,  10  Wheat.,  442.  In  re  Sanford 
Fork  &  Tool  Co.,  160  U.  S.,  256.  Supervisors  v.  Kennicott,  94  U.  S., 
498. 

Though  the  question  of  this  court's  jurisdiction  was  not  presented 
here  on  the  former  appeal,  this  court  took  jurisdiction  and  decided  the 
case  on  its  merits;  hence  the  removal  question  has  been  decided  by  im- 
plication, and  is  res  judicata.  To  the  authorities  reviewed  we  add  the 
following:  Frankland  v.  Cassaday,  62  Texas,  418;  Burke  v.  Mathews, 
37  Texas,  73;  Birney  v.  Haim,  12  Ky.  (2  Litt),  262;  Clarke  v.  Lyon 
Co.,  8  Nev.,  181 ;  Champaign  Co.  v.  Reed,  106  111.,  389 ;  Carmichael  v. 
Ballard,  (Texas  Civ.  App.),  31  S.  W.  Rep.,  80;  Carter  v.  Hough,  89  Va., 
503;  Pollack  v.  Cohen,  32  Ohio  St.,  514;  Forgerson  v.  Smith,  3  N.  E. 
Rep.,  867 ;  Mason  v.  Mason,  68  Ky.,  193 ;  McWilliams  v.  Walthall,  77 
Ga.,  7;  Davis  v.  McCorkle,  77  Ky.,  746;  2  Enc.  of  PL  and  Prac,  p. 
380,  and  many  authorities  taken  from  eleven  States  cited  in  foot  note  2. 

The  text  upon  which  the  decisions  are  cited  in  the  last  authority  is  as 
follows:  "The  principle  of  res  adjudicata  on  a  second  appeal  of  the 
same  cause  applies  to  all  questions  which  might  have  been  decided  as 
materially  involved  in  the  cause,  whether  actually  decided  or  not." 

The  mandate  heretofore  issued  herein  by  this  court  precludes  the 
consideration  of  any  proceedings  prior  to  such  mandate:  "Nothing  is 
before  this  court  on  this  appeal,  except  what  is  subsequent  to  the  man- 
date." The  mandate  issued  out  of  this  court  April  14,  1898.  The  pro- 
ceedings sought  to  be  reviewed  occurred  January  7,  1896,  and  January 
4,  1897.  Whyte  v.  Gibbes,  20  How.,  542 ;  Roberts  v.  Cooper,  20  How., 
467;  Noonan  v.  Bradley,  12  Wall.,  121;  Magwire  v.  Tyler,  17  Wall, 
253;  Supervisors  v.  Kennicott,  94  U.  S.,  498;  McKinney  v.  State,  117 
Ind.,  26;  Newberry  v.  Blatehford,  106  III.,  597;  Meridith  v.  Clarke, 
Sneed  189;  Ogden  v.  Larrabee,  70  III,  510;  Rutherford  v.  Lafferty, 
7  Ark.,  402 ;  Walker  v.  Walker,  7  Ark.,  542;  Bushnell  v.  Brown,  8  Mart., 
(Sew  Series,  La.),  157;  City  of  Logansport  v.  Humphreys,  6  X.  E. 
Rep.,  337;  Hobson  v.  Doe,  4  Blackford,  487;  Dodge  v.  Gaylord,  53  Ind., 
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365;  Wilson  v.  Binford,  81  Ind.,  588;  Still  v.  Anderson,  63  Miss.,  545, 
and  authorities  cited  in  2  Enc.  of  PL  and  Prac.,  p.  379,  note  1. 

GAINES,  Chief  Justice. — This  suit  was  brought  by  the  defendant 
in  error  against  the  plaintiff  in  error  to  recover  damages  for  an  alleged 
failure  to  promptly  carry  and  carefully  transport  certain  cattle.  It 
has  been  tried  twice.  Upon  the  first  trial,  there  was  a  judgment  in 
favor  of  the  defendant  in  the  trial  court,  which  judgment  was  reversed 
by  this  court.  91  Texas,  505.  Upon  the  second  trial,  the  plaintiff 
recovered  and  the  judgment  in  his  favor  has  been  affirmed  by  the  Court 
of  Civil  Appeals.  To  reverse  that  judgment,  the  defendant  in  the  trial 
court  has  applied  for  and  obtained  this  writ  of  error. 

On  the  6th  day  of  January,  1896,  which  was  the  first  day  of  the  next 
term  of  the  District  Court  after  the  suit  was  brought,  the  defendant 
filed  its  petition  and  bond  for  a  removal  of  the  cause  to  the  Circuit 
Court  of  the  United  States.  On  the  next  day,  the  plaintiff  excepted 
to  the  petition  for  removal,  and  the  court,  after  approving  the  bond,  in 
effect  sustained  the  exception  and  entered  an  order  refusing  to  remove 
the  cause,  to  which  the  defendant  excepted.  The  only  legal  effect  of 
this  action  was  to  announce  the  opinion  of  the  court,  that  the  petition 
and  bond  were  not  sufficient  and  to  apprise  the  defendant  that  the  cause 
would  be  proceeded  with  in  the  State  court.  Thereupon  the  defendant 
answered,  urging,  among  other  things,  both  by  demurrer  and  plea,  the 
removal  of  the  cause  to  the  United  States  court  and  the  consequent 
want  of  jurisdiction  in  the  State  court.  But  its  objection  was  formally 
overruled,  to  which  action  of  the  court  exception  was  taken  and  duly 
entered  of  record. 

The  action  of  the  court  in  holding  that  the  cause  was  not  removed 
and  in  proceeding  with  the  case  to  a  final  determination  over  the  ob- 
jection of  the  defendant  was  assigned  as  error  in  the  Court  of  Civil 
Appeals  and  is  also  assigned  in  this  court. 

The  petition  for  removal  of  the  cause  was  suflScient  (Texas  &  Pacific 
Railway  Co.  v.  Cody,  166  U.  S.,  606) ;  and  there  is  no  merit  in  the 
contention  of  defendant  in  error  that  the  bond  was  not  filed.  The  tran- 
script shows  that  the  petition  and  bond  were  filed  together;  and, 
further,  that  when  the  trial  judge  sustained  exceptions  to  the  petition, 
he  had  the  bond  before  him  and  held  it  good. 

But  it  is  urgently  insisted  that  the  defendant,  by  its  action  in  the 
State  court,  has  waived  its  right  of  removal.  The  rule  now  well  estab- 
lished is  that  the  seasonable  filing  of  a  sufficient  petition  for  removal, 
accompanied  by  a  sufficient  bond,  tolls  the  jurisdiction  of  the  State 
court  and  transfers  it  eo  instanti  to  the  United  States  court.  It  would 
seem,  however,  that  since  the  right  of  removal  is  a  mere  jurisdictional 
privilege,  it  might  be  waived  even  after  it  has  been  exercised,  and  the 
jurisdiction  of  the  State  court  restored.  An  express  waiver  would  ac- 
complish this  result;  and  it  may  be,  also,  that  conduct  on  part  of  the 
defendant  inconsistent  with  the  idea  that  he  intends  to  insist  upon  the 
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removal  of  the  cause — especially  when  such  conduct  is  prejudicial  to  the 
rights  of  the  plaintiff — should  be  deemed  a  waiver.  But  that  the  de- 
fendant does  not  lose  his  right  by  defending  the  action  with  all  the 
means  in  his  power,  in  case  the  State  court  proceeds  with  the  cause,  is 
now  the  settled  law.  In  the  case  of  the  National  Steamship  Company 
V.  Tugman,  106  U.  S.,  118,  the  Supreme  Court  of  the  United  States 
say: 

"The  only  remaining  question  which  need  be  considered  is,  whether 
the  jurisdiction  of  the  State  court  was,  in  any  form,  restored  after  the 
company  filed  its  petition  and  bond  for  removal.  The  defendant  in 
error  insists  that  ii  was.  The  petition  was  accompanied  by  a  bond, 
which,  it  is  conceded,  conformed  to  the  statute,  and  was  ample  as  to 
security.  XJpon  the  filing,  therefore,  of  the  petition  and  bond — ^the 
suit  being  removable  under  the  statute — ^the  jurisdiction  of  the  State 
court  absolutely  ceased,  and  that  of  the  Circuit  Court  of  the  United 
States  immediately  attached.  The  duty  of  the  State  court  was  to  pro- 
ceed no  further  in  the  cause.  Every  order  thereafter  inade  in  that  court 
was  coram  non  judice,  unless  its  jurisdiction  was  actually  restored.  It 
could  not  be  restored  by  the  mere  failure  of  the  company  to  file  a  tran- 
script of  the  record  in  the  Circuit  Court  of  the  United  States  within 
the  time  prescribed  by  the  statute.  The  jurisdiction  of  the  latter  court 
attached,  in  advance  of  the  filing  of  the  transcript,  from  the  moment 
it  became  the  duty  of  the  State  court  to  accept  the  bond  and  proceed 
no  further;  and  whether  the  Circuit  Court  of  the  United  States  should 
retain  jurisdiction,  or  dismiss  or  remand  the  action  because  of  the  fail- 
ure to  file  the  necessary  transcript,  was  for  it,  not  the  State  court,  to 
determine. 

'T^or  was  the  jurisdiction  of  the  State  court  restored  when  the  com- 
pany, subsequently,  consented  to  the  order  requiring  the  issues  to  be 
heard  and  determined  by  a  referee  selected  by  the  parties,  or  when  it 
appeared  and  contested  the  case,  as  well  before  the  referee  as  in  the 
State  courts,  up  to  final  judgment.  The  right  of  the  company  to  have 
a  trial  in  the  Circuit  Court  of  the  United  States  became  fixed  upon  the 
filing  of  the  petition  and  bond.  But  the  inferior  State  court  having 
ruled  that  the  right  of  removal  did  not  exist  and  that  it  had  jurisdiction 
to  proceed,  the  company  was  not  bound  to  desert  the  case  and  leave  the 
opposite  party  to  take  judgment  by  default.  It  was  at  liberty,  its  right 
to  removal  being  ignored  by  the  State  court,  to  make  defense  in  that 
tribunal  in  every  mode  recognized  by  the  laws  of  the  State,  without 
forfeiting  or  impairing,  in  the  slightest  degree,  its  right  to  a  trial  in 
the  court  to  which  the  action  had  been  transferred,  or  without  affecting, 
to  any  extent,  the  authority  of  the  latter  court  to  proceed.  The  con- 
sent by  the  company  to  a  trial  by  referee  was  nothing  more  than  an  ex- 
pression of  its  preference  (being  compelled  to  make  defense  in  the 
State  court)  for  that  one  of  the  several  modes  of  trial  permitted  by  the 
laws  of  the  State.  It  is  true  that  when  the  cause  was  taken  up  by  the 
referee,  as  well  as  when  heard  in  the  Supreme  Court  of  the  State  and 
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in  the  Court  of  Appeals,  the  company  protested  that  the  Circuit  Court 
of  the  United  States  alone  had  jurisdiction  after  the  petition  and  bond 
for  removal  were  filed.  But  no  such  protests  were  necessary,  and  they 
added  nothing  whatever  to  the  legal  strength  of  its  position.  When 
the  State  court  adjudged  that  it  had  authority  to  proceed,  the  company 
was  entitled  to  regard  the  decision  as  final,  so  far  as  that  tribunal  was 
concerned,  and  was  not  bound,  in  order  to  maintain  the  right  of  removal, 
to  protest,  at  subsequent  stages  of  the  trial,  against  its  exercise  of  juris- 
diction. Indeed,  such  a  course  would  scarcely  have  been  respectful  to 
the  State  court  after  its  ruling  upon  the  point  of  jurisdiction  had  been 
made. 

"What  we  have  said  upon  this  subject  is  fully  sustained  by  our  for- 
mer decisions,  particularly  Railway  v.  Koontz,  104  U.  S.,  5;  Railway 
V.  Mississippi,  102  U.  S.,  135;  Kern  v.  Huidekoper,  103  U.  S.,  485; 
and  Insurance  Co.  v.  Dunn,  19  Wall.,  214." 

The  language  quoted  clearly  shows  that  by  filing  the  petition  and 
bond,  the  jurisdiction  of  the  State  court  is  gone,  and  aptly  speaks  of  its 
jurisdiction  as  being  "restored."  It  may  be  seen  how  an  express  agree- 
ment or  an  express  waiver,  which  is  practically  the  same  thing,  may 
restore  the  lost  jurisdiction;  but  it  is  not  evident  that  any  other  act 
done  in  the  State  court,  after  it  has  lost  all  power  over  the  case,  should 
have  that  effect.  It  would  seem,  as  intimated  in  the  language  just 
quoted,  that,  as  a  general  rule,  when  the  jurisdiction  is  once  lost,  it  takes 
the  order  of  the  United  States  court  to  restore  it.  At  all  the  events,  we 
think  the  case  of  the  Steamship  Company  v.  Tugman,  supra,  is  con- 
clusive of  all  questions  of  waiver  which  are  raised  by  the  record  be- 
fore us. 

But  it  is  urged  that  the  defendant  waived  its  right  of  insisting  upon 
removal  of  the  cause  by  not  raising  the  question  upon  the  former  ap- 
peal in  this  case.  If,  by  reason  of  any  act  or  omission  of  the  defendant 
in  course  of  an  appeal,  the  jurisdiction  of  the  State  court  has  been  re- 
stored, the  record  in  this  case  does  not  show  it.  There  appears  in  the 
transcript  neither  a  former  judgment,  a  notice  of  appeal,  an  appeal 
bond,  nor  a  mandate.  Consequently,  we  must  treat  the  case  as  if  no 
former  appeal  had  been  taken.  If  the  defendant  desired  to  avail  him- 
self of  the  point,  he  should  have  caused  the  transcript  to  show  that  a 
former  appeal  had  been  perfected. 

But  if,  as  has  been  decided,  the  defendant  does  not  restore  the  juris- 
diction of  the  court  after  the  case  has  been  removed  by  making  his 
defense  in  the  trial  court,  v^e  do  not  clearly  see  how,  as  is  contended, 
such  result  would  follow  from  an  appeal  from  the  judgment  merely 
because  the  action  of  the  court  in  proceeding  with  the  trial  of  the  cause 
was  not  assigned  as  error  in  the  appellate  court.  But  if,  in  deciding 
this  question,  we  were  at  liberty  to  look  at  the  records  of  this  court  upon 
the  former  appeal,  we  should  find  that  upon  the  first  trial  the  judgment 
was  in  the  defendant's  favor.  The  plaintiff  then  appealed.  The  rights 
of  the  parties,  with  reference  to  the  vacating  of  that  judgment,  were 
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different.  The  plaintiff  had  forced  a  trial  over  the  objection  of  the  de- 
fendant that  the  court  was  without  jurisdiction,  and  it  did  not  lie  in 
his  mouth  to  say  that  the  judgment  was  coram  non  judice  and  there- 
fore void.  In  the  absence  of  some  other  error,  he  was  bound  by  it 
and  it  was  the  defendant's  right  to  hold  him  to  it.  Very  clearly  we 
think  the  defendant  had  the  right  to  insist  upon  the  aflSrmance  of  the 
judgment  in  his  favor  and  that  by  doing  so  he  did  not  waive  his  right 
to  object  to  the  jurisdiction  of  the  District  Court,  in  case  of  a  reversal 
and  a  remand  for  a  new  trial. 

The  defendant  in  error  has  filed  in  the  Court  of  Civil  Appeals  what 
is  styled  a  supplemental  transcript,  showing  a  motion  by  himself  to 
vacate  the  judgment  appealed  from,  filed  after  the  judgment  was  ren- 
dered; a  transcript  from  the  proceedings  of  the  United  States  Circuit 
Court,  showing  that  subsequent  to  that  motion  he  had  filed  the  record 
in  the  latter  court  and  had  caused  the  case  to  be  remanded  to  the  State 
court;  and  a  subsequent  paper  filed  by  him  in  the  State  court,  with- 
drawing his  motion  to  vacate  the  judgment.  The  order  remanding  the 
cause  was  made  on  the  18th  day  of  April,  1899,  which  was  more  than 
two  months  after  the  rendition  of  the  judgment. 

We  do  not  see  why  the  remanding  order  does  not  show  a  restoration 
of  the  jurisdiction  of  the  State  couri:  on  the  day  of  its  date;  but  that 
it  did  not  have  the  effect  of  giving  life  to  a  judgment  that  was  rendered 
in  the  couri;  at  the  time  it  had  no  jurisdiction  and  make  that  valid  which 
was  void,  is  a  proposition  we  think  too  plain  for  argument. 

Having  examined  the  other  assignments,  we  are  of  opinion  that  they 
show  no  error.  The  questions  raised  by  them  are  correctly  determined 
by  the  Court  of  Civil  Appeals.  It  has  been  not  without  difficulty  that 
we  have  reached  that  conclusion  as  to  the  right  of  the  plaintiff,  Davis, 
to  prosecute  the  suit  for  the  damages  which  accrued  to  the  Corralitos 
Company.  We  do  not  doubt  that  the  shipment  of  the  cattle  was  an 
interstate  shipment  and  that  therefore  the  contract  was  a  lawful  one, 
although  the  corporation  may  have  been  doing  business  in  the  State 
contrary  to  its  laws.  The  language  of  article  746  of  the  Revised  Stat- 
utes is  very  broad.  It  prohibits  a  foreign  corporation  which  is  doing 
business  in  the  State  from  bringing  suit  "on  any  demand  whatever 
arising  out  of  contract  or  tort  unless,  at  the  time  such  contract  was 
made  or  tort  committed,  the  corporation  had  filed  its  articles  of  incor- 
poration,^^ etc.  We  do  not  think  it  was  the  purpose  of  the  statute  to 
prohibit  in  any  case  suits  growing  out  of  contracts  of  interstate  com- 
merce. 

For  the  error  pointed  out,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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Insurance  Company  of  North  America  et  al.  v. 
W.  D.  Wicker  et  al. 

No.  875.    Decided  March  5,   1900. 

1.  Continuance. 

The  refusal  of  a  first  continuance  was  not  erroneous  where  the  application  wa* 
based  upon  the  absence  of  witnesses  whose  names  and  residences  were  unknown, 
and  one  who  had  left  the  country  and  could  not  be  located,  and  was  addressed  to 
the  discretion  of  the  trial  court, — failing  to  state  that  it  was  not  sought  for  delay 
only.    (P.  .-^S.) 

2.  Insurance — Proof  of  Loss — ^False  Statement. 

Where  liability  on  an  insurance  policy  is  contested  on  the  ground  of  a  false  state- 
roent  by  insured  in  making  proofs  of  loss,  the  latter  may  show,  in  avoidance,  that 
the  statement  was  not  willfully  false.    (P.  395.) 

3.  Same— Evidence — Parol  Statements  Explanatory  of  Proof. 

The  statement  of  insured,  to  one  then  engaged  in  making  out  his  proofs  of  loss, 
that  he  did  not  own  the  land  on  which  the  insured  building  was  situated,  was  ad- 
missible to  show  that  there  was  no  intentional  misstatement  as  to  his  ownership, 
where  it  was  sought  to  avoid  liability  because  he  had  sworn  that  a  building  was  his 
property,  which  was  situated  on  the  land  of  another,  without  right  on  his  part  to 
remove  it.    (P.  395.) 

4.  Pleading^ — ^Verification — Failure  of  Consideration — Demurrer. 

A  plea  of  failure  of  consideration,  though  not  verified  by  affidavit,  is  sufficient  to 
admit  evidence  when  it  has  not  been  excepted  to.    (Pp.  395,  396.) 

5.  Same — Non  Est  Factum. 

A  plea  that  a  chattel  mortgage,  duly  signed  and  registered,  had  not  been  delivered 
nor  taken  effect,  because  the  loan  expected  to  be  secured  was  not  obtained  (such 
plea  not  being  verified  nor  excepted  to  for  want  of  verification)  showed  the  mort- 
gage to  be  invalid  for  want  of  consideration,  and  evidence  of  the  facts  pleaded  was 
properly  admitted  to  establish  such  defense,  even  though  the  plea  be  considered 
equivalent  to  non  est  factum,  and  as  such  plea,  though  not  excepted  to,  insufficient 
to  admit  evidence  unless  verified.     (Pp.  395,  396.) 

6.  Insurance — Mortgage. 

An  insurance  policy  conditioned  to  be  void  if  the  property  was  ''incumbered"  by 
mortgage,  was  not  avoided  by  the  existence,  at  the  time  it  was  issued,  of  a  chattel 
mortgage,  signed  and  registered,  but  never  delivered  because  the  loan  to  be  secured 
thereby  was  never  obtained.     (P.  396.) 

7.  Same — Payment. 

An  insurance  policy  conditioned  to  be  void  if  the  property  be  or  become  incum- 
bered by  a  chattel  mortgage  was  rendered  invalid  by  the  existence  of  such  mortgage 
at  the  time  of  its  issuance,  though  the  insured  discharged  such  mortgage  on  the  day 
following.     (P.  ^)d.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Second  District,  in  an 
appeal  from  Clay  County. 

Crane  &  Greer ^  for  plaintiff  in  error  the  Insurance  Company  of  North 
America. — The  court  erred  in  overruling  the  application  for  continu- 
ance, (1)  because  the  evidence  set  out  in  the  application  was  material; 
(2)  because  viewed  in  the  light  of  the  facts  proven  on  the  trial  it  was 
more  than  probably  true;  (3)  because  due  diligence  to  procure  the  same 
had  been  used.    Doll  v.  Mundine,  84  Texas,  315;  Railway  v.  Yates,  33 
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S.  W.  Rep.,  291;  Guy  v.  Metcalf,  83  Texas,  37;  Lewis  v.  Williams,  15 
Texas,  47;  Redman  v.  Graham,  80  N.  C,  231. 

Defendants  in  this  ease  having  founded  their  defensive  plea  on  the 
$1600  mortgage  alleged  to  have  been  executed  by  the  plaintiff  Hamner 
to  one  L.  D.  Smith,  and  having  proven  that  said  instrument  had  been 
properly  acknowledged  and  registered  in  the  chattel  mortgage  registry 
of  Clay  County,  Texas,  and  plaintiff  having  failed  to  deny  under  oath 
that  said  instrument  had  been  executed  as  charged  in  said  pleading, 
the  court  erred  in  permitting  plaintiff  to  introduce  any  evidence  tending 
to  show  that  said  mortgage  had  not  been  executed.  May  v.  Pollard,  28 
Texas,  677;  Drew  v.  Harrison,  12  Texas,  279;  City  Waterworks  v.  White, 
61  Texas,  538 ;  Sessmns  v.  Henry,  38  Texas,  41 ;  2  Am.  and  Eng.  Enc.  of 
Law,  2  ed.,  581 :  4  Am.  and  Eng.  Enc.  of  Law,  200,  and  authorities  cited; 
Redman  v.  Graham,  80  N.  C,  231. 

In  this  case  the  answer  is  founded  upon  the  execution  and  delivery  of 
the  mortgage  by  the  plaintiff,  whereby  it  is  claimed  that  under  the  terms 
of  the  original  contract  sued  on  the  insurance  contract  was  forfeited. 
It  will  not  do  to  say  that  because  the  obligation  was  not  payable  to  the 
defendant,  the  insurance  company,  that  the  statute  has  no  application. 
The  statute  contains  no  such  limitation.  The  language  of  the  statute 
is:  "A  denial  of  the  execution  by  himself,  or  by  his  authority,  of  any 
instrument  in  writing  upon  which  any  pleading  is  founded  in  whole  or 
in  part  and  charged  to  have  been  executed  by  him,  or  by  his  authority, 
and  not  alleged  to  be  lost  or  destroyed,  must  be  verified.^'  This  position 
is  verified  by  the  following  authorities:  Railway  v.  Tisdale,  74  Texas, 
15;  Pullman  Palace  Car  Co.  v.  Booth,  28  S.  W.  Rep.,  719;  May  v.  Pol- 
lard, 28  Texas,  677 ;  Austin  v.  Townes,  10  Texas,  24 ;  Drew  v.  Harrison, 
12  Texas,  279;  Kelly  v.  Kelly,  12  Texas,  452;  Barrow  v.  Philleo,  14 
Texas,  345;  Parr  v.  Johnston,  15  Texas,  294;  Ferguson  v.  Wood,  23 
Texas,  177;  Bishop  v.  Honey,  34  Texas,  245;  Childres^  v.  Smith,  37  S. 
W.  Rep.,  1076;  City  Waterworks  v.  White,  61  Texas,  536;  Sessums  v. 
Henry,  38  Texas,  37. 

As  a  matter  of  law  it  was  impossible  for  the  mortgage  to  W.  B.  Wor- 
sham  &  Co.  to  constitute  a  renewal  of  the  Langford  mortgage  of  $300, 
because  the  Worsham  mortgage,  according  to  the  finding  of  the  court, 
was  in  existence  at  least  twenty-four  hours  before  the  other  was  ex- 
tinguished therefore  the  $300  mortgage  given  Langford  was  undis- 
closed and  was  a  valid  incumbrance  on  the  property  when  it  was  in- 
sured, and  under  the  terms  of  the  policy  rendered  it  void.  20  Am.  and 
Eng.  Enc.  of  Law,  1  ed.,  1034;  Daggett  v.  Daggett,  124  Mass.,  149. 

The  existence  of  the  Langford  mortgage  to  secure  the  sum  of  $300, 
at  the  time  when  the  insurance  was  obtained,  not  having  been  disclosed 
to  defendants  and  the  court  finding  that  they  had  no  notice  of  it,  as  a 
matter  of  law  constituted  a  breach  of  the  warranty  in  the  policy  and 
voided  the  same.  Insurance  Co.  v.  Simpson,  88  Texas,  333;  Insurance 
Co.  V.  Holcomb,  89  Texas,  412;  Insurance  Co.  v.  Coos  County,  151  U. 
S.,  235;  Mack  v.  Insurance  Co.,  106  N.  Y.,  560. 
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H,  A,  Allen  and  Geo.  E.  Miller,  for  defendants  in  error.  Wicker  et  al. — 
An  application  for  continuance  is  insufficient  if  it  fails  to  show  the 
names  of  the  witnesses  whose  testimony  is  wanted.  Hunter  v.  Waite, 
11  Texas,  85;  Parker  v.  McKelvain,  17  Texas,  158;  Burditt  v.  Glasscock, 
25  Texas  Supp.,  45;  Stachely  v.  Pierce,  28  Texas,  328;  Stoddart  v. 
Garnhart,  35  Texas,  300;  Franks  v.  Williams,  37  Texas,  24. 

An  application  for  continuance  is  insufficient  if  it  fails  to  show  that 
due  diligence  has  been  used  to  obtain  the  absent  testimony.  Rev.  Stats., 
1895,  art.  1278;  Hensley  v.  Lytle,  5  Texas,  497;  Pulliam  v.  Webb,  26 
Texas,  95;  Adair  v.  Cooper,  25  Texas,  548. 

An  application  for  continuance  is  insufficient  if  it  fails  to  show  that 
the  absent  testimony  is  material.  Laws  of  1897,  chap.  91,  p.  117;  Mc- 
Michael  v.  Truehart,  48  Texas,  216. 

It  is  not  necessary  to  deny  under  oath  that  a  chattel  mortgage  has 
been  delivered,  to  admit  testimony  that  it  has  not  been  delivered.  Ar- 
ticle 1265,  subdivision  8,  Revised  Statutes  of  1895,  refers  to  the  execu- 
tion of  written  instruments  therein  mentioned,  and  not  to  the  delivery 
of  them.  Rev.  Stats.,  art.  1265,  sec.  8;  Laux  v.  Laux,  50  S.  W.  Rep., 
213. 

To  constitute  the  chattel  mortgage  in  question  a  valid  lien,  these 
two  things  must  concur:  First,  the  execution  of  a  chattel  mortgage, 
and  second,  a  delivery  thereof.  Nielson  v.  Sehuckman,  53  Wis.,  643; 
Stuart  V.  Button,  39  111.,  93;  McCourt  v.  Myers,  8  Wis.,  236;  Thayer  v. 
Stark,  6  Cush.  (Mass.),  11;  Jewett  v.  Preston,  27  Mo.,  400;  Foster  v. 
Perkins,  42  Me.,  168;  Walker  v.  Renfro,  26  Texas,  142;  McLaughlin  v. 
McManigle,  63  Texas,  553;  Tuttle  v.  Turner,  28  Texas,  759;  Younge  v. 
Gilbeau,  3  Wall.,  636;  Carr  v.  Hoxie,  5  Mason,  60;  Adler  v.  Insurance 
Co.,  37  N.  Y.  Supp.,  207;  Fitchner  v.  Fire  Assn.,  68  N.  W.  Rep.,  710; 
Neafie  v.  Woodcock,  44  N.  Y.  Supp.,  768.  To  make  deed  effective  it 
must  be  delivered.  5  Am.  and  Eng.  Enc.  of  Law,  445;  Younge  v.  Gil- 
beau,  3  Wall.,  641 ;  Fairbanks  v.  Metcalf,  8  Mass.,  230;  Jackson  v.  Ihm- 
lap,  1  Johns.  Cas.,  114;  Church  v.  Gilman,  15  Wend.,  656;  Fisher  v. 
Hall,  41  N.  Y.,  421;  Cook  v.  Brown,  34  N.  H.,  476;  Johnson  v.  Farley, 
45  N.  H.,  505;  Stiles  v.  Brown,  16  Vt.,  563;  Fletcher  v.  Mansur,  5  Ind., 
267;  Hulick  v.  Scovil,  9  111.,  175;  Overman  v.  Kerr,  17  Iowa,  486;  Tisher 
V.  Beckwith,  30  Wis.,  55. 

The  defendant  having  introduced  testimony  tending  to  show  that 
Hamner  had  made  contradictory  statements  about  giving  notice  to  Sid- 
ney Graham  that  L.  D.  Smith  was  the  holder  of  the  legal  title  to  the 
land  on  which  the  granary  was  situated,  then  plaintiff  had  the  right 
to  prove  that,  before  the  matter  was  ever  called  in  question,  Hamner 
made  statements  consistent  with  his  testimony  on  the  stand.  Bailey  v. 
State,  9  Texas  Crim.  App.,  98;  Williams  v.  State,  24  Texas  Crim.  App., 
637;  Ball  v.  State,  31  Texas  Crim.  App.,  214:  Goode  v.  State,  32  Texas 
Crim.  App.,  505;  Stephens  v.  State,  26  S.  W.  Rep.,  728;  Dicker  v.  State, 
32  S.  W.  Rep.,  541 ;  Campbell  v.  State,  32  S.  W.  Rep.,  774;  Kirk  v.  State, 
22  S.  W.  Rep.,  21 ;  Parker  v.  State,  34  S.  W.  Rep.,  265. 
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The  granary,  having  been  built  by  Hamner  while  he  was  a  tenant  at 
will  on  the  land,  did  not  become  part  of  the  realty  unless  it  was  so  at- 
tached that  it  could  not  be  removed  without  injury  to  the  soil,  and  re- 
mained the  personal  property  of  Hamner.  McJunkin  v.  Dupree,  44 
Texas,  500;  Cole  v.  Roach,  37  Texas,  413;  Elwes  v.  Maw,  3  East,  38; 
Alexander  v.  Touhy,  13  Kan.,  64;  Docking  v.  Frazell,  38  Kan.,  420; 
HartweU  v.  Kelly,  117  Mass.,  237;  C.  R.  &  I.  Co.  v.  McCann,  86  Mich, 
106;  Kribbs  v.  Alford,  120  N.  Y.  Supp.,  519;  Dubois  v.  Kelly,  10  Barb., 
496;  White's  App.,  10  Pa.  St.,  252;  8  Am.  and  Eng.  Enc.  of  Law,  57, 
58,  and  authorities  cited. 

The  execution  of  the  policy  of  insurance  with  notice  to  the  agent  of 
the  insurance  company  that  the  legal  title  to  the  land  was  not  in  Ham- 
ner, was  a  waiver  of  the  condition  of  forfeiture  pleaded  by  the  defend- 
ant. May  on  Insurance,  sec.  294e;  Insurance  Co.  v.  May,  43  S.  W.  Rep., 
73;  Davis  v.  Insurance  Co.,  5  Pa.  Super.  Ct.,  506;  Horton  v.  Insurance 
Co.,  29  S.  E.  Rep.,  944. 

Findings  of  fact  of  the  trial  court  will  not  be  disturbed  where  there 
is  any  evidence  in  the  record  to  sustain  them.  Hanrick  v.  Wheeler,  49 
S.  yf.  Rep.,  414;  Ostrom  v.  McCloskey,  50  S.  W.  Rep.,  1068. 

A  finding  of  the  court  founded  upon  conflicting  evidence  will  not  be 
disturbed.  Morrison  v.  Thomas,  48  S.  W.  Rep.,  500;  Lindsley  v.  Sparks, 
48  S.  W.  Rep.,  204;  Wright  v.  Barnett,  48  S.  W.  Rep.,  1096;  Dyer  v. 
Lumpkin,  49  S.  W.  Rep.,  253;  Caldwell  v.  Dutton,  49  S.  W.  Rep.,  723; 
Johnson  v.  Lockhart,  50  S.  W.  Rep.,  955;  Crebbin  v.  Bank,  50  S.  W. 
Rep.,  402. 

The  mortgage  to  the  Wichita  Falls  Implement  Company,  mentioned 
in  the  eighth  subdivision  of  the  findings  of  fact,  never  constituted  an  in- 
cumbrance on  any  part  of  the  wheat  covered  by  the  chattel  mortgage 
to  W.  B.  Worsham  &  Co.  Jones  on  Chat.  Mort.,  sec.  55a,  and  authori- 
ties cited. 

The  mortgage  to  W.  B.  Worsham  &  Co.  in  effect  constituted  a  renewal 
of  the  mortgage  which  had  theretofore  been  given  to  P.  P.  Langford. 
If  the  fact  that  the  mortgage  to  P.  P.  Langford  was  in  force  at  the 
time  the  policy  was  written  avoided  the  policy,  then  the  discharge  of  the 
Langford  mortgage  revived  it.  Johansen  v.  Insurance  Co.,  74  N.  W. 
Rep.,  866;  Tompkins  v.  Insurance  Co.,  49  N".  Y.  S..  184;  Koshland  v. 
j  Insurance  Co.,  50  Pac.  Rep.,  567;  Cowart  v.  Insurance  Co.,  114  Ala.,  356; 

I  Houdeck  v.  Insurance  Co.,  102  Iowa,  303 ;  Insurance  Co.  v.  Thompson, 

!  50  Neb.,  580;  Sulphur  Mines  Co.  v.  Insurance  Co.,  94  Va.,  355;  Dough- 

erty V.  Insurance  Co.,  67  Mo.  App.,  526. 

[  BROWN,  Associate  Justice. — This  suit  was  brought  in  the  District 

Court  of  Clay  County  against  the  plaintiff  in  error  upon  two  policies  of 
insurance,  one  being  No.  19,  issued  to  J.  H.  Hamner  for  $1000,  upon 
2650  bushels  of  wheat  situated  in  a  certain  granary  owned  by  Hamner, 
and  the  other  policy  No.  25,  issued  to  W.  D.  Wicker,  in  the  sum  of 
$600,  upon  1000  bushels  of  wheat  situated  in  the  same  granary.     Dur- 


Digitized  by 


Google 


394  93  Texas  Eeports.  [March, 

ing  the  life  of  the  policies,  the  granary  and  the  wheat  were  destroyed  by 
fire.  Proofs  of  loss  were  duly  made  and  Hamner  transferred  policy  No. 
19  to  W.  D.  Wicker.  Each  of  the  policies  was  made  payable  to  W.  B. 
Worsham  &  Co.  to  secure  a  debt  due  to  them  from  Hamner  and  Wicker 
each. 

Among  other  things,  the  insurance  company  pleaded  that  Hamner 
had  destroyed  the  wheat  by  causing  fire  to  be  set  to  said  granan- ;  also, 
that  Hamner  had,  before  the  fire,  sold  a  large  portion  of  the  wheat  and 
that  there  was  not  so  much  destroyed  as  he  claimed.  It  also  pleaded, 
that,  at  the  time  the  policy  was  issued,  there  were  two  chattel  mortgages 
given  by  Hamner  upon  the  said  wheat  which  were  incumbrances  upon  it, 
and  at  the  date  when  policy  No.  25  was  issued  to  Wicker,  there  was  a 
valid  chattel  mortgage  on  the  wheat  insured.  It  was  alleged  that  each 
of  the  policies  contained  the  following  clause :  ^^This  entire  policy,  un- 
less otherwise  indorsed  hereon  or  added  hereto,  shall  be  void  if  the  sub- 
ject of  the  insurance  be  personal  property  and  be  or  become  incumbered 
by  a  chattel  mortgage.^' 

The  case  was  tried  before  the  court  without  a  jury,  which  rendered 
judgment  in  favor  of  Wicker  for  the  sum  of  $606.18,  with  interest  from 
January  1,  1899,  on  policy  No.  19,  issued  to  Hanmer,  and  for  the  sum 
of  $472.50,  with  interest  from  January  1,  1899,  on  policy  No.  25.  W. 
B.  Worsham  &  Co.  having  intervened,  recovered  judgments  against 
Hamner  and  against  Wicker  for  the  several  debts  due  from  each. 

Upon  the  trial,  the  district  judge  filed  conclusions  of  fact  from  which 
wc  make  a  statement  of  all  the  facts  necessary  to  the  decision  of  the 
questions  presented.  The  court  found  that  the  defendant  issued  the 
policies,  in  the  amounts  stated,  upon  the  wheat  in  the  granary;  that  the 
granary  and  the  wheat  were  destroyed  by  fire;  and  that  there  was  as 
much  wheat  in  the  granary  as  was  claimed  to  have  been  destroyed.  The 
court  found  that  Hamner  transferred  policy  No.  19  to  Wicker,  and  that 
W.  B.  Worsham  &  Co.  were  entitled  to  the  proceeds  of  each  of  the 
policies. 

The  court  foimd,  that,  at  the  time  policy  No.  19  was  issued  to  Ham- 
ner, there  existed  a  mortgage  executed  by  J.  H.  Hamner  to  the  Wichita 
Falls  Implement  Company  on  200  bushels  of  wheat  then  growing  on 
his  farm  in  Clay  County,  Texas,  but  the  court  did  not  find  that  the  wheat 
on  which  this  mortgage  existed  was  a  part  of  the  wheat  insured  in  pol- 
icy No.  19. 

The  court  found,  that,  on  the  28th  day  of  August,  1898,  J.  H.  Hamner 
executed  to  L.  D.  Smith  a  mortgage  to  secure  the  payment  of  $1600  on 
the  wheat  covered  by  the  insurance  policy  No.  19,  and  caused  the  said 
mortgage  to  be  registered  in  Clay  County,  expecting  to  procure  a  loan 
of  $1600  from  L.  D.  Smith;  but  he  did  not  procure  the  loan  and  there 
never  was  any  debt  secured  by  the  mortgage. 

The  court  found,  that,  at  the  time  the  policy  No.  25  was  issued,  W.  D, 
Wicker  had  given  P.  B.  Langford  a  chattel  mortgage  on  his  entire  crop 
of  wheat,  including  that  insured,  to  secure  $300.    The  mortgage  was  duly- 
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registered  in  Clay  County,  Texas,  where  Wicker  resided.  TJie  insurance 
company  had  no  knowledge  of  the  existence  of  the  mortgage  at  the  time 
the  loan  was  made.  At  the  time  the  policy  was  issued.  Wicker  borrowed 
from  W.  B.  Worsham  &  Co.  a  sum  of  money  out  of  which  he,  the  next 
day,  paid  off  and  discharged  the  note  to  Langford.  The  court  does  not 
find  that  the  insurance  company  had  any  connection  with  the  transac- 
tion between  Worsham  &  Co.  and  Wicker  in  paying  off  the  mortgage, 
except  that  the  policy  to  Wicker  was  made  payable  to  Worsham  &  Co. 
to  secure  a  debt  of  $600. 

The  Court  of  Civil  Appeals  reversed  and  reformed  the  judgment  in 
this  ease,  holding  that  Wicker  was  not  entitled  to  recover  against  the 
insurance  company  upon  policy  No.  25  and  entering  judgment  against  it 
in  favor  of  Wicker  on  policy  No.  19.  Each  party  applied  for  a  writ  of 
error,  which  was  granted  to  each. 

The  plaintiff  in  error  complains  of  the  trial  court  refusing  to  grant 
its  first  application  for  a  continuance,  based  upon  the  absence  of  wit- 
nesses whose  names  and  whereabouts  were  unknown,  and  one  Smith, 
who  left  the  country  and  could  not  be  located;  besides  the  application 
did  not  state  that  the  continuance  was  not  sought  ^'for  delay  only,  but 
that  justice  may  be  done.'^  Art.  1278,  Rev.  Stats.  (Sayles.)  It  did  not 
comply  with  the  statute  and  was  therefore  addressed  to  the  discretion 
of  the  trial  judge,  which  was  not  abused  by  refusing  to  grant  the  con- 
tinuance. 

The  ruling  of  the  trial  court,  admitting  the  testimony  of  H.  A.  Allen 
that  he  had  prepared  the  proofs  of  loss  for  the  plaintiff  Hamner,  and 
before  the  proofs  were  prepared  Hamner  told  the  witness  that  he  did 
not  own  the  land  on  which  the  granary  was  situated,  is  assigned  as 
error.  The  insurance  company  pleaded  and  proved  as  the  basis  of  its 
defense  against  liability  upon  the  policy  for  the  loss  of  the  granary  that 
Hamner  did  not  own  the  land  on  which  it  was  situated;  the  declaration 
admitted  did  not  go  beyond  the  proof  and  pleading  of  the  company  and 
could  work  no  injury  to  it  as  proof  of  the  fact.  The  insurance  company 
also  charged  in  its  answer,  and  introduced  evidence  to  sustain  the 
charge,  that  Hamner  had  willfully  and  falsely  sworn  that  he  was  the 
owner  of  the  granary,  because  he  did  not  in  fact  own  the  land  on  which 
the  building  stood,  and  did  not  have  the  right  to  remove  the  house.  It 
was  permissible  for  Hamner  to  show  that  if,  as  a  matter  of  law,  he 
did  not  own  the  building  at  the  time  it  was  destroyed,  his  statement  was 
not  willfully  false,  and  to  do  this  the  testimony  of  Allen  to  the  declar- 
ation made  by  Hamner,  at  and  before  the  preparation  of  the  proofs  of 
loss,  was  competent  testimony. 

Hamner  pleaded  that  the  mortgage  which  was  made  by  him  to  L.  D. 
Smith  was  not  delivered;  that  there  was  no  consideration  for  the  mort- 
gage because  the  note  which  it  purported  to  secure  had  not  been  deliv- 
ered to  Mrs.  Smith  and  there  was  no  debt  to  support  it.  This  plea  was 
not  sworn  to,  and  the  testimony  offered  by  Hamner  to  prove  that  the 
mortgage  was  not  delivered  was  objected  to  on  the  ground  that  it  was 
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virtually  proof  that  the  mortgage  had  not  in  fact  been  executed,  and  not 
admissible  because  the  plea  was  not  supported  by  affidavit.  It  is  not 
necesary  for  us  to  decide  that  question,  because  the  plea  of  failure  of 
consideration,  not  being  excepted  to,  was  sufficient  without  affidavit  to 
admit  the  evidence  that  the  note  was  not  delivered.  Williams  v.  Bailes, 
9  Texas,  61.  The  case  cited  states  clearly  the  distinction  between  a  plea 
of  non  est  factum  and  a  plea  of  failure  of  consideration  when  not  sup- 
ported by  affidavit,  and  it  is  sufficient  for  us  to  say  that  in  this  case 
there  was  no  exception  to  the  plea.  The  policy  contained  this  provision : 
^^This  entire  policy,  unless  otherwise  provided  by  agreement  indorsed 
hereon  or  added  hereto,  shall  be  void  ♦  ♦  *  if  the  subject  of  the  in- 
surance be  personal  property  and  be  or  become  incumbered  by  a  chattel 
mortgage."  The  mortgage  to  L.  D.  Smith  was  not  an  incumbrance 
upon  the  wheat,  because  there  was  no  debt  from  Hamner  to  Smith. 

W.  D.  Wicker  complains  that  the  Court  of  Civil  Appeals  erred  in 
reversing  the  judgment  of  the  District  Court  and  so  reforming  it  as  to 
deny  him  the  right  to  recover  upon  policy  N^o.  25,  made  payable  to  him- 
self. This  policy  contained  the  same  clause  as  that  copied  above  with 
reference  to  incumbrances.  There  is  no  dispute  that  at  the  time  the 
•  policy  was  issued,  there  was  a  mortgage  in  existence  upon  the  wheat 
insured,  but  it  is  claimed  that  as  the  incumbrance  was  discharged  the 
next  day,  it  did  not  have  the  effect  to  forfeit  the  policy  of  insurance. 
The  terms  of  the  contract  are,  that  if,  at  the  time  the  policy  is  issued, 
there  be  an  incumbrance  in  the  shape  of  a  chattel  mortgage  upon  the 
property  insured,  the  policy  shall  be  void.  It  was  not  shown  that  the 
insurer  knew  of  the  existence  of  the  mortgage  to  Langford.  By  its  ex- 
istence, the  forfeiture  occurred,  and  a  court  has  no  authority  to  re- 
instate it  without  the  consent  of  the  insurer.  The  subsequent  discharge 
of  the  chattel  mortgage  did  not  restore  the  policy.  Insurance  Co.  v. 
Kempner,  87  Texas,  229.  This  class  of  contracts  is  construed  liberally 
in  favor  of  the  insured,  but  when  tlie  terras  are  so  explicit  as  in  this  case, 
it  must  be  enforced. 

We  find  no  error  in  the  judgment  of  the  Court  of  Civil  Appeals  and  it 
is  therefore  affirmed. 

Affirmed. 
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Lion  Fire  Insurance  Company  of  London  v. 
W.  D.  Wicker  et  al. 

No.  874.    Decided  March  5,  1900. 

1.  liztnres — Question  of  Fact. 

One  who  for  seven  years  occupied  land  belonging  to  hie  sister-in-law  without  pay- 
ing rent,  erected  a  granary  thereon,  no  agreement  giving  him  a  right  to  remove  it 
being  shown;  this  did  not  disprove  his  ownership  as  matter  of  law,  and  a  finding 
by  the  trial  court  that  there  was  a  tacit  understanding  that  the  building  should  be 
his  property  could  not  be  reviewed  by  the  Supreme  Court.     (P.  398.) 

2.  Insurance — Case  Followed. 

The  rulings  in  Insurance  Co.  v.  Wicker,  ante,  p.  390,  followed.     (P.  398.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Second  District,  in  an 
appeal  from  Clay  County. 

Crane  &  Greer,  for  plaintiff  in  error. — The  court  erred  in  finding  that 
L.  D.  Smith  had  agreed  for  plaintiff  Hamner  to  erect  the  granary  on 
her  land  and  that  it  was  tacitly  understood  between  said  Hamner  and 
said  Smith  that  said  granary  should  be  the  property  of  Hamner,  because 
there  is  no  evidence  to  the  effect  that  he  had  such  consent  and  no  evi- 
dence that  it  was  understood  that  the  granary  should  be  the  property 
of  said  Hamner;  on  the  contrary,  the  facts  show  in  said  findings  that  the 
rental  value  of  said  land  far  exceeded  the  value  of  all  the  improvements 
that  said  Hamner  had  put  thereon,  nor  is  there  any  evidence  as  to  his 
intention  in  respect  to  said  granary. 

There  was  no  evidence  ^hat  L.  D  .Smith  made  any  agreement  with 
Hamner  in  respect  to  the  erection  of  the  granary.  Nor  was  there  any 
evidence  that  Hamner  and  Smith  tacitly  understood  that  the  granary 
should  be  the  property  of  plaintiff  Hamner.  On  the  contrary  it  was 
shown  by  Hamnei^s  testimony  that  he  was  practically  without  a  rental 
contract  and  without  authority  to  make  the  improvements  except  at  his 
own  risk.  On  this  point  Hamner  testified  on  cross-examination  that  he 
had  no  contract  with  Mrs.  L.  D.  Smith  or  agreement  by  which  he  was 
to  be  permitted  to  remove  the  granary  from  the  land  on  which  it  was  sit- 
uated. The  facts  would  tend  to  show  that  he  had  no  such  authority, 
because  his  testimony  on  the  subject  was  substantially  as  follows :  That 
all  of  the  taxes  and  improvements  for  which  he  had  paid  for  the  seven 
years  that  he  had  occupied  Mrs.  Smith's  land  amounted  in  the  aggregate 
to  $2100 ;  and  the  reasonable  rental  value  of  the  same  land  for  the  same 
period  amounted  to  $6300;  and  that  therefore  the  outlay  that  he  made 
on  the  land  lacked  $4200  of  equaling  the  rental  value  of  the  land.  He 
had  paid  no  rent,    l^fuir  v.  Jones,  19  Law.  Rep.  Ann.,  443. 

W.  T.  Allen  and  Oeo,  E.  Miller,  for  defendants  in  error. 

BBOWX,  Associate  Justic  e. — Plaintiff  in  error  challenges  the  four- 
teenth conclusion  of  fact  filed  bv  the  trial  court,  to  the  effect  that  at  the 


Digitized  by 


Google 


398  93  Texas  Reports.  [March, 

time  the  policy  was  issued  and  when  the  loss  occurred  Hamner  was  the 
unconditional  owner  of  the  granary  building.  We  can  not  say  as  a 
matter  of  law  that  Hamner  did  not  own  the  building  because  he  did  not 
have  title  to  the  land.  The  circumstances  were  such  that  the  judge 
might  have  inferred  consent  of  the  owner  of  the  land  for  Hamner  to 
place  the  building  there  for  use  during  his  occupancy  of  the  land  and  to 
remove  it  when  he  should  surrender  possession.  The  question  of  fact 
was  conclusively  settled  by  the  Court  of  Civil  Appeals.  All  other  ques- 
tions are  determined  against  plaintiff  in  error  in  our  opinion  filed  this 
day  in  the  case  of  Insurance  Company  of  North  America  v.  W.  I). 
Wicker. 

The  judgment  of  the  Court  of  Civil  Appeals  is  affirmed. 

Affirmed. 


American  Frekhoi.d  Land  Mortgage  Company  v.  Allan 
Macdonell  et  al. 

No.  876.    Decided  March  5,  1900. 

1.  Judgrment — ^What  Is  Concluded — Matters  of  Inference. 

A  judgment  concludes  the  parties  thereto  only  as  to  matters  directly  in  issue,  and 
not  as  to  collateral  issues  or  matters  of  inference  from  others  directly  decided.  (P. 
i05.) 

2.  Same. 

A  judgment  for  defendant  in  trespass  to  try  title,  on  the  ground  that  plaintiff 
(who  claimed  under  a  sale  by  a  trustee  after  death  of  the  makers  of  the  deed  of 
trust)  had  shown  no  title,  did  not  establish  against  the  plaintiff,  by  inference  from 
such  finding,  that  the  property  then  belonged  to  the  estate  of  one  of  the  makers 
of  the  deed  and  not  to  a  third  party.     (Pp.  404,  405.) 

3.  Judgment — Probate  Court — Who  Bound. 

A  creditor  of  an  estate  holding  a  mortgage  on  land  transferred  by  order  of  the 
probate  court  to  one  assuming  payment  of  the  debt  can  enforce  payment  and  fore- 
closure against  the  party  so  assuming  the  debt  by  suit  in  the  district  court;  he  is 
not  bound  by  a  subsequent  judgment  in  the  probate  court  by  which  it  is  attempted 
to  sh  ft  the  title  back  into  the  estate,  without  his  consent,  after  the  time  for  es- 
tablishing his  mortgage  there  has  expired.     (Pp.  405,  406.) 

Error  to  the  Court  of  Civil  Apj)eals  for  the  Fourth  District,  in  an 
appeal  from  Bexar  County. 

Suit  was  brought  by  the  mortgage  company  against  Macdonell  and 
others  for  debt  and  foreclosure  of  a  deed  of  trust.  The  foreclosure  was 
granted  as  to  a  part  only  of  the  land,  and  the  company  appealed  and 
on  affirmance  obtained  writ  of  error. 

Geo.  (\  Altf/elt,  for  plaintiff  in  error. — The  compromise  between  the 
estate  of  C.  M.  Macdonell,  docoasod,  and  T.  C.  Sheldon,  relating  to  the 
partncrshi])  affairs  of  T.  C.  Sheldon  &  Co.  with  the  administrator's  sale 
to  Sheldon  of  the  lands  subject  to  plaintiff's  deed  of  trust,  was  not  void 
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nor  subject  to  collateral  attack;  but  passed  all  the  title  of  the  intestate, 
C.  M.  Macdonell,  to  the  purchaser,  Sheldon,  with  the  obligation  on 
the  part  of  Sheldon,  as  part  of  the  purchase  money,  to  pay  the  debts 
specified  in  the  administrator's  deed,  but  did  not  further  affect  plaintiff's 
lien.  Brockenborough  v.  Melton,  56  Texas,  493;  Lindsay  v.  Jaffray, 
55  Texas,  629. 

The  District  Court  erred  in  overruling  plaintiff's  third  special  de- 
murrer to  all  that  portion  of  defendant's  first  amended  original  answer 
which  pleads  the  proceedings  and  judgment  had  in  the  Circuit  Court  of 
the  L^nited  States  as  res  adjudicata,  because  it  appears  from  said  answer 
that  the  attempted  foreclosure  of  said  deed  of  trust  by  trustee's  sale  was 
void  and  not  binding  on  plaintiff,  and  because  it  further  appears  from 
said  answer  that  the  pretended  sale  by  the  substitute  trustee,  Ross, 
was  held  by  said  judgment  to  be  unauthorized,  and  that  no  title  passed 
thereby.  Converse  v.  Davis,  90  Texas,  462;  Teal  v.  Terrell,  48  Texas,. 
508;  Philipowski  v.  Spencer,  63  Texas,  604;  Horton  v.  Hamilton,  20 
Texas,  606;  Freeman  v.  McAninch,  87  Texas,  533;  2  Storey's  Eq.  Jur., 
1573;  Lansing  v.  Eddy,  1  Johns.  Ch.,  49;  Simpson  v.  Hart,  1  Johns. 
Ch.,  98;  1  Greenl.  on  Ev.,  523-528. 

The  parol  evidence  offered  was  incompetent  to  prove  that  Allan  Mac- 
donell had  incurred  the  liabilities  and  made  the  obligations  sued  upon 
not  as  an  individual,  but  in  fact  as  administrator  of  said  estate  of  C. 
M.  Macdonell,  deceased,  and  such  parol  evidence  was  incompetent  to 
var}'  Allen  Macdonell's  obligations  by  showing  that  he  incurred  said  ob- 
ligations in  his  representative  capacity,  and  was  incompetent  to  vary 
written  contracts. 

The  attempted  compromise  with  Sheldon  and  reconveyance  to  Mac- 
donell could  not  prejudice  the  appellant  (plaintiff)  in  its  remedy  against 
said  Allan  Macdonell,  upon  his  assumption  of  plaintiff's  mortgage  debt, 
undertaken  by  him  in  his  individual  name,  because  it  appears  from  the 
testimony  that  administration  upon  said  estate  was  granted  November 
24,  1888,  and  said  reconveyance  to  Allan  Macdonell  was  made  July  6, 
1893,  more  than  twelve  months  after  the  grant  of  said  administration, 
and  after  the  time  had  elapsed  in  which  plaintiff  might  have  presented 
its  claim  and  deed  of  trust  for  allowance  and  approval  and  enforcement 
through  the  County  Court. 

The  reports  of  Allan  Macdonell,  administrator,  affirming  that  he  had 
purchased  said  lands  from  Thomas  C.  Sheldon' for  the  use  of  the  estate, 
and  in  disparagement  of  his  title,  after  he  had  individually  assumed  to 
pay  off  incumbrances  upon  the  lands,  was  not  admissible  in  evidence, 
because  there  was  no  previous  order  of  the  County  Court  authorizing 
said  administrator  to  make  such  a  settlement  with  Thomas  C.  Sheldon, 
and  because  Allan  Macdonell  had  previously,  by  his  obligation  in  writ- 
ing of  June  23,  1893,  individually  oblisrated  himself  to  pay  off  plaintiff's 
debt,  and  had  recognized  plaintiff's  deed  of  trust,  and  could  not,  by 
putting  said  property  back  into  the  estate  of  C.  ^f.  ^lacdoiioU,  deceased, 
require  plaintiff  to  pursue  its  remedy  in  the  County  Court,  because  said 
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County  Court,  by  approving  the  administrator's  sale  of  said  property  to 
T.  C.  Sheldon,  had  exhausted  its  jurisdiction  over  the  same,  and  could 
not  order  a  second  sale  of  said  property. 

The  action  of  the  County  Court  approving  the  acquisition  of  the  prop- 
erty to  the  administrator  and  requiring  him  to  list  the  same  as  assets  of 
the  estate  was  without  jurisdiction  as  to  plaintiff,  and  void  as  to  plain- 
tiff's deed  of  trust  upon  said  property,  because  plaintiff's  debt,  secured 
by  deed  of  trust,  had  been  assumed  by  Allan  Macdonell  individually. 

The  District  Court  erred  in  excluding  from  the  testimony  the  agree- 
ment of  counsel,  filed  in  this  cause,  wherein  it  was  agreed  that  Judge  T. 
S.  Maxey,  before  whom  the  suit  of  Graham  v.  Macdonell  was  tried  with- 
out a  jury,  would  testify  that  he  held  that  plaintiff  would  acquire  no 
title  under  the  sale  made  by  the  substitute  trustee,  T.  D.  Ross,  because 
both  said  grantors  in  the  deed  of  trust  were  dead  at  the  time  of  the  sale 
by  T.  D.  Ross,  subsitute  trustee,  to  Graham,  and  he  accordingly  ren- 
dered judgment  for  defendants,  which  agreement  is  fully  set  out  in 
plaintiff's  bill  of  exceptions  number  4.  2  Van  Fleet  on  Collateral  At- 
tack, 843;  Russell  v.  Place,  94  U.  S.,  606. 

The  District  Court  erred  in  limiting  the  foreclosure  of  plaintiff's  lien 
to  one-half  interest  in  the  lands  described  in  plaintiff's  deed  of  trust, 
and  in  refusing  plaintiff  a  foreclosure  as  to  the  remaining  half  interest 
in  said  lands. 

Upson  &  Newton  and  W.  W,  King,  for  defendants  in  error. — The  Dis- 
trict  Court  did  not  err  in  overruling  plaintiff's  second  special  demurrer 
to  all  that  part  of  defendant's  amended  original  answer  pleading  jis  res 
judicata  the  presentation  of  plaintiff's  claim  to  the  administrator,  and 
the  adjudication  thereon  of  the  County  Court  of  Webb  County,  because 
it  appears  from  said  answer  that  at  the  time  of  said  adjudication  the 
whole  of  said  property  belonged  to  the  estate  of  C.  M.  Macdonell,  de- 
ceased. Mayers  v.  Paxton,  78  Texas,  196;  Fisher  v.  Wood,  65  Texas, 
199;  Rev.  Stats.,  art.  2137. 

The  District  Court  did  not  err  in  overruling  plaintiff's  third  special 
demurrer  to  the  defendant's  answer  pleading  the  judgment  of  the  Cir- 
cuit Court  of  the  United  States  as  res  judicata,  because  it  appears  from 
said  answer  that  the  said  Circuit  Court  not  only  adjudicated  the  fact 
that  the  trustee's  sale  made  by  Ross  was  unauthorized,  but  also  adjudi- 
cated the  facts,  that,  at  the  time  of  the  sale  of  the  land  belonging  to 
the  estate  of  C.  M.  Macdonell,  plaintiff's  claim,  not  being  presented 
within  twelve  months  after  opening  of  administration,  lost  its  lien, 
and  that  the  decree  of  the  probate  court  of  Webb  County,  proving  plain- 
tiff's claim  as  of  the  fifth  class,  was  a  final  judgment. 

The  court  did  not  err  in  permitting  Allan  Macdonell  to  testify  that 
the  property  described  in  plaintiff's  deed  of  trust  was  conveyed  to  him 
for  the  benefit  of  the  estate  of  C.  M.  Macdonell,  deceased;  and  that  he 
held  title  to  the  same  for  said  estate,  and  that  the  consideration  for  said 
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conveyance  was  paid  by  said  estate,  for  the  reason  that  parol  evidence  is 
always  competent  to  engraft  a  trust. 

The  court  did  not  err  in  excluding  from  the  testimony  the  agreement 
of  counsel  that  Judge  T.  S.  Maxey  would  testify  that  in  rendering  the 
decision  of  the  case  of  Graham  v.  Macdonell  he  only  passed  upon  the 
issue  of  the  invalidity  of  the  trustee's  sale  by  reason  of  the  makers  being 
dead,  because  said  testimony  tended  to  contradict  the  record.  Freeman 
V.  McAninch,  87  Texas,  132;  Oldham  v.  Mclver,  49  Texas,  572;  Bledsoe 
v.  White,  42  Texas,  136;  Beast  v.  Donald,  84  Texas,  651. 

The  judgment  rendered  in  the  United  States  Circuit  Court  in  an 
action  to  try  title,  brought  by  Benjamin  Graham  against  Allan  Macdon- 
ell, administrator,  is  res  adjudicata  to  an  action  brought  by  plaintiff 
to  foreclose  a  lien  against  purchasers  from  said  administration.  Orcutt 
V.  Orms,  3  Paige  Ch.,  459;  Emmel  v.  Hayes,  12  S.  W.  Rep.,  521;  Chou- 
teau V.  Gibson,  76  Mo.,  38;  Preston  v.  Rickets,  91  Mo.,  320;  McCampbell 
V.  McCampbell,  15  Am.  Dec,  48;  Kirk  v.  Hamilton,  102  U.  S.,  78;  Sim- 
mons v.  Wagner,  101  U.  S.,  262;  Dickerson  v.  Colgrove,  100  U.  S.,  583; 
Wells  on  Res  Adjudicata,  sec.  423. 

The  District  Court  should  have  rendered  judgment  in  favor  of  Daniel 
Milmo  and  Albert  Urbahn  for  all  the  land  in  controversy.  Rev.  Stats., 
arts.  2068,  2082,  2085;  Parker  v.  Portis,  14  Texas,  165;  Behrns  v.  Rog- 
ers, 40  S.  W.  Rep.,  419;  Weir  v.  Smith,  62  Texas,  1;  Easterling  v.  Blythe, 
7  Texas,  210. 

In  the  Freeman  case.  Judge  Stayton  lays  down  the  rule  that  to  de- 
termine what  issues  were  involved  in  a  cause  the  record  must  be  con- 
sulted. And  he  says,  "an  issue  is  the  question  in  dispute  between  the 
parties  to  an^ action,  and  in  the  courts  of  this  State  that  is  required  to  be 
presented  by  pleadings."  It  is  likewise  an  elementary  rule  that  a  general 
verdict  for  the  defendant  determines  every  issue  in  his  favor,  and  it 
necessarily  includes  the  finding  in  his  favor  of  every  material  fact  well 
plead  touching  his  right  to  the  relief  sought.  Hamilton  v.  Rice,  15 
Texas,  385.  So,  it  therefore  follows  that  the  judgment  of  the  United 
States  Circuit  Court  in  the  case  of  Graham  v.  Macdonell  conclusively 
settled  and  determined  in  favor  of  the  estate  of  Macdonell  the  following 
issues  of  law  and  fact :  that  the  lien  given  the  mortgage  company  was 
lost  by  the  failure  to  present  the  same  within  twelve  months;  that  the 
judgment  of  the  probate  court  disallowing  the  lien  was  final;  that  the 
property  belonged  to  the  estate  of  C.  M.  Macdonell,  deceased ;  and  that 
the  power  to  sell  by  the  trustee  was  revoked  by  the  death  of  the  makers 
of  the  deed  of  trust;  therefore  all  of  these  issues  having  been  litipjated 
and  determined  in  a  former  suit,  none  of  them  can  be  again  raised  in  a 
suit  between  the  same  parties  or  privies  involving  the  same  subject 
matter.  There  is  no  difference  between  the  suit  in  the  Federal  court 
and  the  one  at  bar,  except  in  the  form  of  the  action.  The  first  suit  was 
an  action  of  trespass  to  try  title,  based  upon  the  lien  given  in  the  deed 
of  trust,  while  the  suit  at  bar  is  one  to  foreclose  that  lien. 
Vol.  LXXXXIII.  Supreme-26 
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Plaintiffs  in  error  do  not  deny  that  evidence  was  submitted  on  each 
and  every  one  of  the  issues  raised  by  defendant's  pleading.  They  claim 
that  the  court  in  its  decision  determined  only  the  issue  of  the  right  to 
sell  under  the  trust  deed,  the  makers  being  dead.  In  order  for  the  court 
to  have  decided  this  issue,  it  must  necessarily  have  decided,  also,  the  issue 
that  the  property  belonged  to  the  estate  of  C.  M.  Macdonell,  and  did 
not  belong  to  Allan  Macdonell  individually.  For  if  the  property  in  con- 
troversy did  belong  to  Allan  Macdonell  individually,  then,  according 
to  the  authorities  furnished  by  appellant,  and  as  to  the  correctness  of 
which  we  do  not  take  issue,  the  trustee  would  have  had  the  power  to  sell 
notwithstanding  the  death  of  the  makers  of  the  trust  deed;  therefore 
the  conclusion  can  not  be  resisted  that  the  Circuit  Court  decided  that 
the  ownership  of  the  property  at  the  time  of  the  sale  by  the  trustee 
was  in  the  estate  of  C.  M.  Macdonell,  deceased,  and  not  in  Allan  Mac- 
donell individually.  The  decision  of  the  Circuit  Court  would  not  only 
have  been  erroneous,  but  without  any  meaning  or  effect  in  the  absence 
of  a  decision  first  determining  who  owned  the  land  at  the  date  of  the 
sale  by  the  trustees.  The  decision  upon  this  issue  was  a  necessary  pre- 
requisite to  the  judgment  which  was  rendered.  The  fact  that  the  de- 
cision of  the  Circuit  Court,  in  holding  that  the  property  belonged  to 
the  estate  of  C.  M.  Macdonell,  might  have  been  erroneous  and  not  sup- 
ported by  the  evidence,  can  furnish  no  grounds  for  attacking  it  collater- 
ally or  avoiding  its  binding  force  and  effect  when  plead  in  bar. 

BROWN,  Associate  Justice.— On  June  28,  1888,  C.  M.  Macdonell 
and  Thomas  C.  Sheldon  executed  and  delivered  to  a  trustee  a  deed  of 
trust  upon  the  lands  described  in  the  plaintiff's  petition  to  secure  the 
payment  of  their  note  for  $22,000  to  the  plaintiff  in  error.  The  note 
was  payable  June  1,  1893,  with  notes  attached  for  the  semi-annual  in- 
terest. C.  M.  Macdonell  died  November  24,  1888,  and,  during  the  same 
year,  Allan  Macdonell  was  appointed  administrator  upon  his  estate. 
May  29,  1889,  Allan  Macdonell,  as  administrator  of  the  said  estate, 
under  an  order  of  the  County  Court  of  Webb  County,  conveyed  to 
Thomas  C.  Sheldon  the  entire  interest  of  the  estate  in  the  lands  in  con- 
troversy, subject,  however,  to  the  lien  of  the  deed  of  trust  before  men- 
tioned, the  payment  of  which  was  assumed  by  Sheldon,  and  also  the  sum 
of  $20,000  was  to  be  paid  to  the  administrator  of  the  estate,  for  which 
a  vendor's  lien  was  reserved  in  the  deed  and  a  mortgage  was  given  upon 
the  whole  land,  including  the  interest  of  Sheldon,  to  secure  the  perform- 
ance of  that  obligation.  This  placed  the  title  to  all  of  the  lands  embraced 
in  the  deed  of  trust  in  Thomas  C.  Sheldon,  who,  joined  by  his  wife,  con- 
veyed it  to  Allan  Macdonell  in  July,  1893.  In  consideration  of  the 
conveyance  of  the  land,  Allan  Macdonell  bound  himself  in  a  written 
obligation  to  pay  to  the  estate  of  C.  M.  Macdonell  the  unpaid  balance  of 
the  $20,000  of  purchase  money  for  the  half  interest  bought  by  Sheldon 
from  the  estate  of  C.  M.  Macdonell,  and  to  pay  to  the  plaintiff  in  error 
the  $22,000  debt  due  to  it  from  Sheldon  and  C.  M.  Macdonell :  also  to 
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pay  to  the  State  of  Texas  $7424,  due  on  school  lands,  and  to  release 
Sheldon  from  liability  for  $2000  paid  for  him,  Allan  Macdonell,  as 
guarantor. 

August  22,  1893,  the  mortgage  company  presented  its  claim,  duly  au- 
thenticated, to  the  administrator  of  C.  M.  Macdonell  for  allowance, 
which  was  duly  allowed  by  the  administrator,  and,  on  October  17,  1893, 
was  approved  by  the  County  Court,  being  classified  in  the  fifth  class. 
On  May  27,  1895,  the  mortgage  company  filed  in  the  County  Court  of 
Webb  County  application  for  an  order  directing  the  administrator  of 
C.  M.  Macdonell's  estate  to  foreclose  the  lien  and  sell  the  land  embraced 
in  the  deed  of  trust  before  named,  but  the  application  was  subsequently 
withdrawn  by  the  consent  of  the  court  without  action  thereon. 

Thomas  C.  Sheldon  died  at  some  date  not  shown  in  the  transcript, 
and,  after  his  death,  on  the  6th  day  of  October,  1895,  the  trustee  named 
in  the  deed  of  trust  being  dead,  one  Ross  was  appointed  substitute  trus- 
tee and  sold  the  land,  which  was  bid  in  for  the  sum  of  $6000  by  Benja- 
min Graham  for  the  mortgage  company.  At  the  time  of  this  sale,  Shel- 
don and  C.  M.  Macdonell  were  both  dead,  but  the  title  appeared  to  be 
in  Allan  Macdonell. 

October  23,  1895,  suit  for  the  land  was  instituted  in  the  Circuit  Court 
of  the  United  States  at  San  Antonio,  Texas,  in  the  name  of  Benjamin 
Graham  against  Allan  Macdonell,  as  administrator  of  the  estate  of  C. 
M.  Macdonell,  and  in  his  own  right.  That  suit  was  instituted  and  pros- 
ecuted for  the  benefit  of  the  mortgage  company.  Upon  trial,  judgment 
was  rendered  for  the  defendants,  in  which  it  is  stated  that  the  Court  "is 
of  the  opinion  that  plaintiff  has  proven  no  cause  of  action.^'  The  case 
was  appealed  to  the  Circuit  Court  of  the  United  States,  sitting  at  New 
Orleans,  and  affirmed. 

On  March  10,  1896,  Allan  Macdonell  reported  to  the  County  Court 
of  Webb  County  that  the  conveyance  taken  to  himself  from  Thomas  C. 
Sheldon  for  all  of  the  land  named  in  the  deed  of  trust  was  for  the  benefit 
of  the  estate  of  C.  M.  Macdonell,  and  that  the  consideration  was  paid 
by  him  as  administrator  of  the  said  estate,  asking  the  court  to  take 
charge  of  the  land  as  the  property  of  said  estate,  and  after  due  notice 
given  according  to  law,  the  court  entered  an  order  directing  the  admin- 
istrator to  take  up  the  said  property.  October  20,  1896,  Allan  Mac- 
donell resigned  as  administrator,  and  on  the  same  day  A.  B.  Frank  was 
appointed  administrator  de  bonis  non  of  the  estate  of  C.  M.  Macdonell, 
deceased,  and  there  being  then  pending  an  application  for  the  sale  of 
all  the  property  of  the  estate,  the  court  entered  an  order  directing  it  to 
be  sold,  which  was  done  by  the  administrator,  it  being  purchased  by 
defendants  in  error,  Milmo  and  Urbahn.  The  sale  was  confirmed  and 
deed  made  according  to  law. 

The  American  Freehold  Land  Mortgage  Company  instituted  this  suit 
in  the  District  Court  of  Webb  County  on  the  22d  day  of  January,  1897, 
against  Daniel  Milmo,  Albert  Urbahn,  A.  B.  Frank,  S.  Lavenberg,  and 
Allan  Macdonell,  to  recover  of  the  last  named  upon  his  agreement  to 
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pay  the  several  notes  given  by  C.  M.  Macdonell  and  Thomas  Sheldon, 
secured  by  the  deed  of  trust  before  stated,  aggregating  the  sum  of  $22,- 
000  besides  accrued  interest,  and  seeking  to  foreclose  the  deed  of  trust 
originally  executed  by  C.  M.  Macdonell  and  Thomas  C.  Sheldon  upon 
the  land  described  in  the  petition.  The  District  Court  entered  judg- 
ment against  Allan  Macdonell  for  the  amount  of  the  several  notes  and 
interest  impaid  thereon,  with  12  per  cent  interest  per  annum  from  the 
date  of  that  judgment,  finding  that  the  deed  of  trust  made  by  Macdonell 
and  Sheldon  upon  the  land  described  in  the  petition  was  valid  and  fore- 
closing it  upon  the  undivided  one-half  interest  of  Sheldon,  but  refusing 
to  foreclose  the  said  deed  of  trust  upon  the  half  which  once  belonged  to 
C.  M.  Macdonell.  The  judgment  of  the  District  Court  was  affirmed  by 
the  Court  of  Civil  Appeals. 

The  facts  in  this  case  show  beyond  controversy  that  the  plaintiff  in 
error  is  entitled  to  recover  of  Allan  Macdonell  its  debt  and  interest 
and  to  have  the  lien  and  its  deed  of  trust  foreclosed  as  to  all  of  the 
defendants  in  error,  unless  one  or  both  of  the  following  propositions 
presented  by  the  defendants  in  error  be  correct: 

1.  It  is  claimed  that  the  judgment  of  the  Circuit  Court  of  the 
United  States,  in  the  case  of  Graham  v.  Allan  Macdonell  et  al.,  in  which 
Graham  sued  to  recover  the  land  in  controversy  in  an  action  of  trespass 
to  try  title,  constitutes  a  bar  to  this  action. 

2.  It  is  claimed  by  the  defendants  in  error  that  the  deed  from  Thos. 
C.  Sheldon  and  wife  to  Allan  Macdonell  and  the  order  of  the  probate 
court  upon  the  report  and  application  of  Allan  Macdonell  vested  the 
title  to  all  of  the  land  in  the  estate  of  C.  M.  Macdonell,  deceased,  and 
that  foreclosure  upon  the  land  and  the  enforcement  of  the  debt  could 
not  be  had  except  in  the  County  Court  in  the  course  of  administration 
of  that  estate. 

In  an  action  of  trespass  to  try  title,  brought  by  Graham  for  the  use 
of  the  mortgage  company  against  Allan  Macdonell  and  the  other  de- 
fendants in  error  in  the  Circuit  Court  of  the  United  States,  judgment 
was  rendered  in  favor  of  the  defendants  for  the  reason,  stated  in  the 
judgment, — that  the  plaintiff  had  not  proved  a  "cause  of  action.*'  The 
petition  in  that  suit  contained  the  allegations  usual  in  trespass  to  try 
title,  and  in  addition  set  up  specially  the  making  by  C.  M.  Macdonell 
and  Thos.  C.  Sheldon  of  the  deed  of  trust  upon  the  lands  described, 
and  the  death  of  the  trustee,  the  appointment  of  a  substitute  trustee, 
and  the  sale  by  him  under  the  deed  of  trust  at  which  Graham  purchased 
the  property  and  received  a  deed.  It  was  alleged  that  C.  M.  Macdonell 
had  died,  his  estate  was  administered  upon  by  Allan  Macdonell,  and  that 
the  Coimty  Court  of  Webb  County  ordered  the  administrator  to  sell 
the  property  to  Thos.  C.  Sheldon  upon  terms  named  in  the  order,  which 
was  done  by  the  administrator  and  the  land  was  conveyed  to  Thos.  C. 
Sheldon,  which  action  was  approved  by  the  County  Court  in  accordance 
with  article  1987,  Revised  Statutes.  It  was  alleged  that  Thomas  C.  Shel- 
don conveyed  the  property  to  Allan  Macdonell  by  a  deed  in  which  the 
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latter  assumed  and  agreed  to  pay*  the  debt  due  to  the  mortgage  company 
from  C.  M.  Macdonell's  estate  and  Thos.  C.  Sheldon;  also  $20,000  which 
Sheldon  had  agreed  to  pay  the  estate  for  C.  M.  Macdoneirs  interest  in 
the  land,  besides  other  sums  not  necessary  to  mention;  and  that  Allan 
Macdonell  entered  into  a  separate  written  obligation  in  which  he  bound 
himself  to  pay  the  said  sums  to  the  different  parties.  The  defendants 
pleaded  the  facts  generally  as  stated  in  the  petition  and  claimed  that 
the  conveyance  from  Sheldon  to  Allan  Macdonell  was  for  the  benefit  of 
the  estate  of  C.  M.  Macdonell;  that  it  was  approved  by  the  Coxmty  Court 
of  Webb  County  and  vested  the  title  in  the  estate;  that  at  the  time  of 
the  sale  under  the  deed  of  trust,  both  of  the  makers  were  dead  and  the 
said  sale  was  void.  The  issue  joined  was  distinctly  that  the  sale  made 
under  the  deed  of  trust  upon  which  the  plaintiff's  title  depended  was 
a  nullity,  which  was  decided  against  the  plaintiff  and  is  binding  upon 
all  parties  to  that  suit,  but  it  does  not  conclude  investigation  into  any 
collateral  issue  or  matter  of  inference  arising  in  the  course  of  that  pro- 
ceeding. James  v.  James,  81  Texas,  380;  Oldham  v.  Mclver,  49  Texas, 
570;  Philipowski  v.  Spencer,  63  Texas,  606;  Horton  v.  Hamilton,  20 
Texas,  606.  The  Court  of  Civil  Appeals  properly  held  that  the  judg- 
ment pleaded  constituted  no  bar  to  this  action. 

Before  the  year  expired  after  the  grant  of  letters  of  administration 
upon  the  estate  of  C.  M.  Macdonell,  within  which  the  mortgage  com- 
pany might  have  presented  to  the  County  Court  of  Webb  County  its 
claim  against  the  estate  of  C.  M.  Macdonell  and  might  have  established 
the  lien  upon  the  land,  that  court,  upon  the  application  of  Allan  Mac- 
donell, authorized  and  directed  him,  as  administrator  of  the  said  estate, 
to  make  a  compromise  with  Thomas  C.  Sheldon,  whereby  the  adminis- 
trator should  sell  to  Sheldon  the  interest  of  the  estate  of  C.  M.  Mac- 
donell in  the  land  embraced  in  the  deed  of  trust  for  the  sum  of  $20,000, 
and  upon  a  further  consideration  that  Sheldon  would  assume  and  pay 
the  indebtedness  of  the  estate  to  the  mortgage  company  upon  the  note 
secured  by  the  deed  of  trust  on  the  land  conveyed.  The  conveyance 
made  to  Sheldon  passed  the  title  to  the  land  out  of  the  estate  of  C.  M. 
Macdonell  and  beyond  the  jurisdiction  and  control  of  the  County  Court. 
The  sale  and  conveyance  from  Thos.  C.  Sheldon  to  Allan  Macdonell 
and  the  promise  of  the  latter  to  pay  the  debt  vested  in  the  mortgage 
company  and  Sheldon  a  right  to  enforce  the  debt  against  Allan  Mac- 
donell and  the  land  superior  to  the  lien  reserved  in  favor  of  C.  M.  Mac- 
donelFs  estate,  and,  by  the  proceedings  in  the  County  Courts  the  ad- 
ministrator could  not  rescind  the  sale  to  Sheldon  without  the  consent 
of  the  latter  and  of  the  mortgage  company. 

The  separate  obligation  of  Allan  Macdonell  clearly  expresses  his  in- 
dividual liability  for  the  debts  named;  the  conveyance  of  the  land  was 
made  to  him  personally;  they  are  not  open  to  explanation  by  parol  tes- 
timony nor  to  interpretation  by  the  court.  It  is  not  necessary  for  us 
to  determine  whether  the  proceedings  in  the  County  Court  vested  title 
to  the  land  in  the  estate  of  C.  M.  Macdonell  as  between  it  and  the  ad- 
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ministrator,  but  it  is  clear  that  such  proceeding  could  not  divest  the 
mortgage  company  of  its  right  of  action  against  Allan  Macdonell  nor 
of  its  right  to  foreclose  the  deed  of  trust  by  suit  against  him  and  all 
other  parties  who  might  claim  adverse  interest  in  the  land. 

The  facts  in  this  case  show  that  Allan  Macdonell  took  and  held  the 
title  in  his  own  name  until  nearly  three  years  after  the  transaction,  and 
after  suit  had  been  filed  in  the  United  States  Circuit  Court  for  the  re- 
covery of  the  land, — ^the  time  for  establishing  the  lien  in  the  course  of 
administration  having  expired, — he  sought  by  an  ex  parte  proceeding 
to  shift  liability  to  the  estate  and  to  restore  the  land  to  the  control  of 
the  County  Court.  To  permit  Allan  Macdonell,  by  shifting  the  matter 
from  one  jurisdiction  to  another,  and  into  and  out  of  the  same  court, 
to  destroy  the  lien  upon  the  land  and  defeat  the  collection  of  the  debt, 
would  discriminate  against  the  fair  and  orderly  administration  of  the 
law.  We  are  of  opinion  that  the  American  Freehold  Land  Mortgage 
Company  of  London,  Limited,  is  entitled  to  recover  of  Allan  Macdonell 
the  debt,  interest,  and  attorney's  fees  upon  the  note  sued  on  and  to 
foreclose  the  lien  of  the  deed  of  trust  upon  all  of  the  land  described 
therein  as  against  all  of  the  parties  to  this  suit,  and  it  is  ordered  that 
the  judgments  of  the  District  Court  and  Court  of  Civil  Appeals  be  re- 
versed and  that  judgment  be  here  rendered  in  accordance  with  this 
opinion. 

Reversed  and  rendered. 


J.  T.  Garrett  et  al.  v.  Sam  Kobinson  et  al. 

No.  878.    Decided  March  5,  1900. 

1.  Jurisdiction— Amount  in  Controversy— Offset. 

The  jurisdiction  of  the  district  court  over  a  suit  to  foreclose  a  lien  on  land,  in- 
cluded, as  a  part  of  the  power  to  pass  on  plaintiff's  claim,  the  power  to  determine 
any  matter  of  defense  which  could  be  plead  against  it,— such  as  an  offset,  though  not 
large  enough  in  amount  to  give  jurisdiction  in  an  independent  suit;  and  incideptal 
to  this  the  court  had  power  to  determine  the  whole  question  of  indebtedness  be- 
tween the  parties,  and  to  render  judgment  for  him  in  whose  favor  a  balance  was 
found  to  exist.     (P.  412.) 

2.  Offset — Judgment  for  Excess. 

Where,  to  a  suit  in  district  court  on  a  note  and  mortgage  for  $300  by  an  assignee 
after  maturity,  defendant  plead  in  offset  a  note  for  $349  given  by  the  payee,  who 
became  a  party  to  the  suit,  such  court  had  jurisdiction  to  give  defendant  judgment 
against  such  original  payee  for  the  excess  of  his  offset  over  the  note  sued  on.  (Pp. 
410,  412.) 

3.  Parties— Amended  Pleadings — Omission  of  Name. 

One  who  has  voluntarily  made  himself  a  party  plaintiff  to  a  suit  is  not  dismissed 
therefrom,  so  as  to  prevent  judgment  against  him  on  defendant's  counterclaim^ 
merely  by  the  omission  of  his  name  from  a  subsequent  supplemental  petition.  (Pp. 
412,  413.) 

4.  Offset — ^Verdict — Judgement. 

Under  a  charge  that,  if  a  note  of  D.  T.  R.  pleaded  in  offset  were  found  to  be  paid, 
the  verdict  should  be  for  plaintiff  S.  R.  for  the  amount  of  the  note  sued  on,  and. 
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if  it  were  not  found  paid,  the  verdict  should  be  for  defendant  for  its  excess  over 
the  note  sued  on,  a  verdict  to  the  latter  effect  authorizes  a  judgment  that  S.  R. 
take  nothing,  treating  his  note  sued  on  as  canceled  by  the  offset.    (P.  413.) 

5.    Charge— -Payment — Cancellation. 

See  charge  on  issue  of  payment,  requiring  the  note  in  question  to  have  been  ''paid 
and  canceled"  in  order  to  disallow  it,  held  not  liable  to  mislead  as  applied  to  the 
evidence.     (P.  413.) 

Erbob  to  the  Court  of  Civil  Appeals  for  the  First  District,  in  an  ap- 
peal from  Eusk  County. 

Sam  Robinson  sued  Garrett  and  wife  on  a  note  given  to  D.  T. 
Robinson,  who  was  made  a  party  by  defendants.  Defendants  had  judg- 
ment and  the  Robinsons  appealed.  The  judgment  was  reversed  and 
remanded^  and  appellees  thereupon  obtained  a  writ  of  error  on  the 
ground  that  the  ruling  settled  the  ease. 

J.  H.  Turner,  for  plaintiffs  in  error. — Sam  Robinson  having  received 
it  (the  note  sued  on)  after  maturity,  the  note  was  subject  to  all  offsets 
and  defenses  that  the  makers  had,  before  it  was  transferred,  against  the 
original  payees.  Garrett  v.  Robinson,  43  S.  W.  Rep.,  289;  Rev.  Stats., 
art.  307,  750,  1266;  34  S.  W.  Rep.,  356. 

Appellants,  having  failed  to  object  to  the  plea  of  counterclaim  and 
set-off  in  the  lower  court,  waived  their  right  to  do  so  in  this  court.  Gar- 
rett V.  Robinson,  43  S.  W.  Rep.,  289;  Wentworth  v.  King,  49  S.  W.  Rep., 
696;  37  S.  W.  Rep.,.  868;  44  S.  W.  Rep.,  1015,  1016. 

D.  T.  Robinson  having  entered  his  appearance,  and  the  court  having 
jurisdiction  of  the  original  suit,  even  though  there  had  been  an  objection 
to  the  plea*  of  counterclaim  and  offset,  both  claims  being  liquidated, 
and  the  court,  being  of  general  jurisdiction,  the  law,  abhorring  a 
multiplicity  of  suits,  will  settle  all  matters  and  disputes  between  all  the 
parties.  Rev.  Stats.,  art.  752;  Peticolas  v.  Carpenter,  53  Texas,  27; 
Templeman  v.  Gresham,  61  Texas,  53;  Chambers  v.  Cannon,  62  Texas, 
294;  Greathouse  v.  Greathouse,  60  Texas,  597;  Fry  v.  Houston,  6  Texas 
Civ.  App.,  710. 

Both  claims  being  liquidated  and  past  due  and  in  the  same  right, 
even  though  appellants  had  not  waived  their  right  to  object,  they  would 
be  available  one  against  the  other  equally  as  though  they  had  grown  out 
of  the  same  transaction.  Rev.  Stats.,  arts.  750,  309;  1  White  &  W.  C.  C, 
sees.  618,  619,  620. 

The  statutes  prescribe  in  whose  favor  judgments  shall  be  rendered  in 
cases  of  set-off.  Art.  752.  District  courts  grant  such  relief  as  party 
is  entitled  to  in  law  and  equity.  Rev.  Stats.,  art.  1106.  When  the 
statute  prescribes  the  specific  relief,  etc.,  it  is  the  duty  of  the  courts 
to  render  their  judgment  or  decree  accordingly  without  regard  to  prayer 
for  relief,  etc.  Hipp  v.  Hutchet,  4  Texas,  21;  Nash  v.  George,  6  Texas, 
238;  Wintz  v.  Morrison,  17  Texas,  388;  Farrar  v.  Beeman,  63  Texas, 
180;  Silberberg  v.  Pearson,  75  Texas,  288;  83  Texas,  301.  Verdict 
cures  any  formal  defect  in  pleading.     1  W.  &  W.  C.  C,  sees.  1093,  1184. 
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The  verdict  in  this  case,  being  in  conformity  with  the  pleadings, 
charge  of  the  court,  and  evidence,  is  sufficient  to  support  the  judgment. 
Jones  V.  Ford,  60  Texas,  130;  Kinkier  v.  Junica,  84  Texas,  120;  Railway 
V.  James,  73  Texas,  18;  12  Texas,  58;  64  Texas,  343;  71  Texas,  718;  79 
Texas,  691;  Silberberg  v.  Pearson,  75  Texas,  288. 

The  jury  could  not  have  found  a  verdict  in  appellees'  favor  for  the 
amount  it  did  without  taking  into  consideration  the  note  sued  on,  as 
they  were  directed  by  the  court  to  do  and  did.  Hence  it  was  a  finding 
that  plaintiff  was  not  entitled  to  recover.  The  pleadings,  evidence, 
and  charge  all  raised  the  question  of  the  payment  of  this  $349  note 
and  no  other. 

John  B.  Arnold,  for  defendants  in  error. — If  appellees  desired  relief 
on  their  claim  they  should  have  brought  suit  thereon  in  some  court 
having  jurisdiction  of  the  amount.  Boudon  v.  Gilbert,  67  Texas,  691; 
22  Am.  and  Eng.  Enc.  of  Law,  273,  266,  and  note  3,  pp.  380,  381;  Qim- 
bel  V.  Gomprecht,  89  Texas,  499. 

The  limit  of  a  court's  jurisdiction  applies  as  well  to  defendants'  claim 
of  offset  as  to  plaintiffs'  demand.  Crosby  v.  Crosby,  49  S.  W.  Rep., 
359;  Cain  v.  Culbreath,  35  S.  W.  Rep.,  809;  Thomas  v.  Hill,  3  Texas, 
272;  12  Am.  and  Eng.  Enc.  of  Law,  286,  notes  1  and  2. 

The  $349  note  set  up  by  the  Garretts  must  have  been  such  as  to  en- 
title them  to  affirmative  relief  in  the  District  Court  if  plaintiff  had  dis- 
missed his  suit.     Brown  v.  Pfouts,  53  Texas,  223. 

The  district  court  is  as  powerless  to  pass  on  amounts  below  its  juris- 
diction as  justice  or  county  courts  to  pass  on  amounts  above  their  juris- 
diction. 

The  District  Court  had  jurisdiction  of  the  $300  note  sued  on  by  plain- 
tiff only  by  reason  of  its  being  vendor's  lien  on  land.  Rev.  Stats.,  art. 
1098,  sees.  4,  6;  Snyder  v.  Wiley,  59  Texas,  449;  Cameron  v.  Marshall, 
65  Texas,  12. 

The  District  Court  had  no  jurisdiction  of  the  $349  simple  promissory 
note  set  up  by  the  Garretts'  answer,  to  render  any  judgment  for  the 
amount  or  excess  thereof  against  D.  T.  Robinson  or  the  plaintiff.  Rev. 
Stats.,  art.  1098,  sec.  6. 

The  Garretts'  pleading  must  state  the  nature  of  the  relief  which 
they  required  of  the  court  against  the  defendant  D.  T.  Robinson.  Rev. 
Stats.,  1191,  751;  1  White  &  W.  C.  C,  sec.  873. 

The  trial  court  could  grant  only  the  relief  asked  for  by  the  Garretts 
against  defendant  D.  T.  Robinson.  Moreland  v.  Bamhart,  44  Texas, 
275,  283;  Peet  v.  Hereford,  1  White  &  W.  C.  C,  sees.  874,  875;  Oustott 
V.  Oustott,  27  Texas,  645. 

It  was  error  to  give  judgment  for  more  than  prayed  for  in  pleadings. 
Pinchain  v.  Collard,  13  Texas,  335;  Blum  v.  Ferguson,  1  White  &  W. 
C.  C,  sec.  851;  ^loore  v.  Guest,  8  Texas,  119;  Menard  v.  Sydnor,  29 
Texas,  257. 
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The  verdict  disposing  of  supposed  issues  between  the  defendants  Gar- 
retts  and  defendant  D.  T.  Robinson,  can  not  be  the  basis  of  a  judgment 
between  the  plaintiff,  Sam  Robinson,  and  the  defendants  Garretts.  An- 
derson V.  Webb,  44  Texas,  150. 

The  verdict,  to  be  basis  of  a  judgment  between  the  plaintiff,  Sam 
Robinson,  and  the  original  defendants,  Garretts,  must  find  the  issues 
between  them.  Ryan  v.  Hays,  62  Texas,  53  and  46 ;  Levy  v.  McDowell, 
45  Texas,  226;  Clendenning  v.  Mathews,  1  W.  &  W.  C.  C,  sees.  905-907. 

The  verdict,  to  support  a  judgment,  must  dispose  definitely  of  all  of 
the  issues  and  parties  to  a  suit.  Dodd  v.  Gaines,  82  Texas,  432;  Huy- 
ler  V.  Dahoney,  48  Texas,  238;  Moore  v.  Moore,  67  Texas,  296. 

Between  original  parties,  in  suits  where  there  is  a  cross-action  in 
the  nature  of  a  counterclaim  *  *  ♦  then  are  two  cases  triable  to- 
gether.    Crosby  v.  Crosby,  49  S.  W.  Rep.,  359. 

Issues  found  between  the  original  defendants,  Garretts,  and  the  de- 
fendant D.  T.  Robinson,  do  not  determine  the  issues  between  the  orig- 
inal defendants,  Garretts,  and  the  plaintiff  Sam  Robinson. 

The  court  erred  in  rendering  judgment  on  the  verdict  returned  in 
this  case,  because  the  same  is  indefinite  and  uncertain.  As  to  the  true 
construction  of  such  a  verdict,  neither  the  lower  court  nor  this  court 
is  permitted  to  speculate.     Moore  v.  Moore,  67  Texas,  297. 

It  was  requiring  too  much  of  the  plaintiff  to  show  that  the  full  agree- 
ment was  that  the  $349  note  was  "settled"  in  the  "trade,"  and  then 
or  after  to  be  "canceled."  For  meaning  of  "cancel,"  see  2  Am.  and 
Eng.  Enc.  of  Law,  718,  and  of  "settle,"  22  Am.  and  Eng.  Enc.  of  Law, 
466. 

It  required  the  mutual  consent  of  the  wives  of  Robinson  and  of  Gar- 
rett when  the  consent  or  agreement  of  J.  T  .Garrett  and  D.  T.  Robinson 
was  suflScient.  Rev.  Stats.,  art.  2968.  Paragraph  5  required  only  the 
consent  of  "Robinson  and  Garretts,"  and  paragraph  6  required  the  con- 
sent of  all  parties  to  the  deed  from  Robinson  and  wife  to  Garrett  and 
wife. 

The  court  erred  in  the  sixth  paragraph  of  its  charge  by  telling  the 
jury,  if  they  found  that  the  $349  note  "should  be  allowed  as  an  offset 
against  the  note  sued  on"  by  plaintiff,  Sam  Robinson,  then  "the 
defendants  should  have  a  verdict  against  D.  T.  Robinson"  for  the  ex- 
cess, "as  hereafter  explained;"  and  in  the  seventh  paragraph  by  di- 
recting the  jury  to  give  a  verdict  for  defendants  Garretts  against  de- 
fendant D.  T.  Robinson  for  this  remainder  with  the  interest  thereon. 
Because  (1)  the  $349  note  was  set  up  as  an  "offset  against  the  note 
sued  on"  by  Sam  Robinson  and  was  not  a  "counterclaim"  against  the 
plaintiff,  Sam  Robinson,  nor  an  original  or  cross-action  by  ^'defend- 
ants (Jarretts  against  defendant  D.  T.  Robinson."  (2)  "The  defendants 
Garretts^^  had  no  pleading  warranting  such  a  recovery  in  this  euit 
"against  defendant  D.  T.  Robinson ;"  (3)  the  trial  court  had  no  juris- 
diction of  the  amount  of  the  $349  note  or  any  part  of  it. 

The  $349  note  must  have  been  owing  from  all  the  plaintiffs  to  all 
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the  defendants,  to  be  offset.  Sayles,  Stats.,  art.  750,  note  2;  22  Am.  and 
Eng.  Ene.  of  Law,  281,  287,  319. 

The  note  sued  on  by  plaintiff  was  transferred  to  him  November  10, 
1894,  and  the  $349  note  set  up  by  defendants  was  not  due  till  November 
15,  1894,  thereafter,  and  could  not  be  offset  by  Garretts  against  plain- 
tiff, Sam  Robinson,  in  this  suit.  22  Am.  and  Eng.  Enc.  of  Law,  301, 
note  1. 

The  District  Court  was  without  jurisdiction  of  the  $349  note  as  off- 
set.   Rev.  Stats.,  art.  1098,  sec.  6. 

A  counterclaim  or  set-off  can  be  maintained  only  in  a  court  having 
original  jurisdiction  of  the  amount  set  up  by  such  claim.  Boudon  v. 
Gilbert,  67  Texas,  691;  Gimbel  v.  Gomprecht,  89  Texas,  499;  22  Am. 
and  Eng.  Enc.  of  Law,  273,  266,  and  note  3,  pp.  380,  381. 

The  only  jurisdictional  fact  alleged  or  shown  was  the  claim  of  a  lien 
on  land  to  secure  the  payment  of  plaintiff^s  $300  note.  That  courts 
will  not  entertain  jurisdiction  over  matters  not  conferred  by  law  simply 
because  such  is  set  up  between  parties  to  a  suit  over  which  the  court 
has  jurisdiction,  is  clearly  shown  in  Wharf  Company  v.  Railway,  72 
Texas,  554.  It  has  been  repeatedly  held  by  this  court  that  where  a  trial 
court  has  jurisdiction  only  because  of  lien  on  land,  after  having  tried 
the  cause  and  found  against  the  lien,  it  was  the  duty  of  the  trial  court  to 
dismiss  the  case.  Carter  v.  Hubbard,  79  Texas,  359 ;  Tipen  v.  Lloyd,  52 
S.  W.  Rep.,  982,  983.  If  this  is  to  be  followed,  there  is  no  merit  in  the 
contention  that  the  trial  court,  having  begun  a  case  under  claim  of 
jurisdiction,  will  hear  and  determine  all  matters  connected  therewith 
or  injected  therein.  Where  the  amount  in  controversy  has  been  reduced 
below  the  jurisdiction  of  the  trial  court  by  limitation,  it  is  the  duty  of 
the  court  to  dismiss  (Lowe  v.  Dowbam,  26  Texas,  510) ;  and  likewise  if 
the  amount  is  reduced  by  res  adjudicata  below  the  jurisdiction  of  the 
trial  court  it  must  dismiss  the  case.  Girardin  v.  Dean,  49  Texas,  248; 
Bonner  v.  Watson,  6  Texas,  172.  In  these  eases  it  required  a  trial  of 
part  of  the  issues  before  the  dismissal. 

WILLIAMS,  Associate  .  Justice. — This  suit  was  brought  June  15, 
1896,  by  Sam  Robinson  against  John  T.  Garrett  and  his  wife,  Josie 
Garrett,  to  recover  the  amount  of  a  promissory  note  executed  by  Garrett 
to  D.  T.  Robinson,  and  by  the  latter  transferred  to  plaintiff  November 
10,  1895,  and  to  foreclose  a  vendor's  lien  upon  land  for  a  part  of  the 
purchase  money  of  which  it  was  given,  Mrs.  Garrett  being  made  a  party 
because  she  claimed  some  interest  in  the  land.  The  defendants  answered 
July,  1896,  pleading  in  abatement  the  plaintiff's  want  of  capacity  to 
sue  because  he  was  a  minor.  They  also  alleged  that  the  note  sued  upon 
had  been  transferred  by  D.  T.  Robinson  to  the  plaintiff,  after  its  ma- 
turity and  without  consideration,  for  the  purpose  of  defeating  an  offset 
which  they  held  a^rainst  it,  and  that  D.  T.  Robinson  was  still  the  real 
owner  of  it.  They  then  pleaded,  in  offset  against  the  note  sued  on,  a  note 
executed  bv  D.  T.  Robinson  and  his  wife,  E.  0.  C.  Robinson,  on  Mav 
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18,  1894,  payable  November  15,  1894,  to  J.  T.  Garrett  or  Josie  Garrett. 
The  plea  contained  all  the  allegations  of  fact  essential  to  a  petition 
against  D.  T.  Robinson  for  a  recovery  against  him,  and  closed  with  the 
statement  that  the  defendants  "are  ready  and  willing  and  hereby  offer 
to  set  off  and  allow  to  the  said  D.  T.  Robinson  an  equal  credit  on  his  said 
note  with  the  amount  of  the  note  here  sued  on,  and  they  pray  that  this 
may  be  done  and  for  all  general  or  special  relief  to  which  they  may  be 
entitled  in  law  or  equity.'^  There  was  no  prayer  that  D.  T.  Robinson 
be  made  a  party  nor  for  a  judgment  against  him. 

In  January,  1897,  a  plea  styled  first  supplemental  petition  was  filed, 
in  which  the  plaintiff,  Sam  Robinson,  and  his  father,  D.  T.  Robinson, 
who  then  first  became  a  party,  replied  to  the  defendant's  answer  and 
stated  that,  if  it  be  true  that  Sam  Robinson  was  a  minor,  D.  T.  Robinson 
appeared  as  his  next  friend,  and  adopted  the  pleadings  filed  by  him  and 
prayed  for  all  the  rights  and  remedies  to  which  plaintiff  may  be  entitled; 
and  further  stated  that  if  it  should  be  found  that  Sam  Robinson  had  no 
title  to  the  note  sued  on,  then  that  D.  T.  Robinson  made  himself  party 
plaintiff,  adopted  the  pleadings  of  plaintiff,  and  prayed  for  judgment 
on  the  note  sued  on  and  for  foreclosure  of  the  lien.  The  supplemental 
petition  met  the  plea  of  set-off  by  alleging  payment  of  the  note  therein 
set  up. 

On  July  14,  1896,  another  plea,  styled  "first  amended  supplemental 
petition,*'  was  filed,  which  begins:  "Now  comes  the  plaintiffs,''  and 
proceeds  to  allege  that  if  Sam  Robinson  was  a  minor  at  any  time  since 
the  bringing  of  the  suit,  he  had  long  since  become  of  age,  and  to  repeat 
and  amplify  the  allegation  of  payment  of  the  note  pleaded  by  defendants 
as  an  offset.  In  this  pleading,  D.  T.  Robinson's  name  is  omitted.  After 
the  parties  had  announced  ready  for  trial,  the  defendants  dismissed  their 
cross-bill  as  to  E.  0.  C.  Robinson,  the  wife  of  D.  T.  Robinson,  who  had 
not  been  served,  and  their  counsel  called  the  attention  of  the  court  to 
the  fact  that  an  appearance  had  previously  been  entered  for  D.  T.  Rob- 
inson by  pleadings  filed  in  the  case  and  that  he  was  omitted  from  the 
supplemental  petition  last  above  stated,  and  asked  leave  to  withdraw 
their  announcement  of  ready  for  trial  in  order  to  make  him  a  party 
upon  their  cross-petition  on  the  note  pleaded  in  offset.  Thereupon, 
D.  T.  Robinson,  being  present  in  court,  entered  his  appearance  and 
adopted  the  pleadings  of  plaintiff  contained  in  the  amended  first  supple- 
mental petition,  which  was  done  by  consent  of  all  parties.  The  trial 
then  proceeded. 

The  only  question  of  fact  in  dispute  was  as  to  whether  or  not  the 
note  pleaded  in  offset  by  the  defendants  had  been  paid,  and  upon  it 
there  was  a  conflict  of  evidence.  The  court  submitted  that  question 
alone  to  the  jur}',  instructing  them  that  if  they  should  find  that  the  note 
had  been  paid,  they  would  return  a  verdict  for  the  plaintiffs  for  the 
amount  of  the  note  sued  on  and  for  a  foreclosure  of  the  lien  alleged  by 
them;  but  that  if  they  should  find  that  the  note  pleaded  in  offset  had 
not  been  paid,  they  would  return  a  verdict  against  D.  T.  Robinson  in 
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favor  of  the  defendants  for  the  balance  thereof,  after  deducting  the 
amount  of  the  note  sued  on  by  the  plaintiff.  The  jury  returned  this 
verdict:  "We,  the  jury,  find  against  D.  T.  Robinson  in  favor  of  de- 
fendants for  fifty-nine  and  13/100  dollars  ($59.13).*'  Upon  this  verdict, 
judgment  was  entered  that  Sam  Robinson  take  nothing  and  that  the 
defendants  recover  of  D.  T.  Robinson  the  sum  found. 

On  appeal  by  the  Robinsons,  the  Court  of  Civil  Appeals  held  that  the 
District  Court  had  no  jurisdiction  to  entertain  the  counterclaim  pleaded 
by  the  defendants,  and  reversed  the  judgment,  but  remanded  the  cause 
in  order  that  defendants  might,  if  they  could,  show,  the  insolvency  of 
D.  T.  Robinson  and  a  necessity  for  the  exercise  of  the  equitable  powers 
of  the  District  Court.  This  writ  of  error  was  applied  for  and  granted 
on  the  ground  that  the  judgment  of  the  Court  of  Civil  Appeals  practi- 
cally settled  the  cause,  applicants  stating  that  they  could  not  show  the 
facts  held  essential  by  that  court  to  entitle  them  to  enforce  their  claim 
in  the  District  Court. 

1.  The  jurisdiction  of  the  District  Court  over  the  cause  of  action 
asserted  by  the  plaintiff  included  the  power  to  determine  any  matter  of 
defense  which  the  law  entitled  the  defendants  to  plead  against  it.  The 
set-off  was  a  defense,  which,  if  established,  defeated  plaintiff's  right 
to  recover.  This  jurisdiction  was  a  part  of  the  power  to  pass  upon 
plaintiff's  claim  and  it  was  not  essential  to  it  that  the  offset  pleaded 
should  have  been  large  enough  in  amount  to  have  given  the  court  juris- 
diction of  it  in  an  independent  suit  to  recover  the  debt.  It  is  equally 
true  that,  being  invested  with  jurisdiction  to  determine  plaintiff's  cause 
of  action,  the  court  had  the  incidental  power  to  determine  the  whole 
question  of  indebtedness  between  the  parties,  and  to  render  judgment  in 
favbr  of  him  in  whose  favor  a  balance  was  found  to  exist.  Rev.  Stats., 
arts.  750-752. 

We  conclude  that  the  Court  of  Civil  Appeals  erred  in  reversing  the 
judgment  of  the  District  Court  upon  the  ground  stated,  and  it  therefore 
becomes  necessary  that  we  determine  whether  or  not  other  ground  for 
reversal  is  made  to  appear  by  the  brief  of  defendants  in  error  filed  in 
that  court. 

2.  We  think  that,  from  what  has  been  said,  it  follows,  under  our  de- 
cisions, that,  as  D.  T.  Robinson  became  a  party  to  the  action  and  was  a 
proper  party  to  the  issue  made  by  defendants  in  presenting  their  off-set 
in  order  that  their  rights  might  be  fully  adjudicated,  the  jurisdiction 
of  the  court  over  the  main  cause  of  action  included  the  power  not  only 
to  adjudge  that  the  note  sued  on  by  plaintiffs  was  satisfied  by  that 
pleaded  by  the  defendants,  but  to  give  judgment  for  defendants  for  the 
balance  of  the  latter  note.  Peticolas  v.  Carpenter,  53  Texas,  23;  Cham- 
bers &  Thigpen  v.  Cannon,  62  Texas,  294. 

3.  To  entitle  defendants  to  a  judgment  against  D.  T.  Robinson  for 
the  balance  du('  on  his  note  after  satisfying  that  sued  on,  their  pleadings 
must  have  boon  siiffieiont  to  authorize  such  relief.  Had  D.  T.  Robinson 
been  the  plaintiff  when  defendants'  answer  was  filed,  no  serious  question 
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as  to  its  sufficiency  to  entitle  them  to  judgment,  under  the  statute,  for 
such  balance  could  arise.  He  was  not  then  a  party  and  defendants  did 
not  ask  that  he  be  made  such,  but  they  could,  at  any  time,  have  caused 
him  to  be  brought  in.  All  necessity  for  their  doing  so  was  removed  by 
his  voluntarily  appearing  and  adopting  the  pleadings  of  the  plaintiff, 
virtually  assuming  the  attitude  of  a  plaintiff  seeking  to  enforce  the  de- 
mand sued  on.  The  fact  that  his  name  was  not  mentioned  in  the  supple- 
mental petition  last  filed  can  not  be  held  to  have  had  the  effect  of  dis- 
mising  him  from  the  cause,  if,  indeed,  he  or  the  original  plaintiff  could 
have  taken  him  out  of  it  in  this  way.  That  such  was  not  the  purpose  or 
effect  of  such  pleading  is  put  beyond  doubt  by  the  action  which  was  taken 
as  above  stated.  The  purpose  of  retaining  him  could  only  have  been  that 
the  proper  judgment  might  be  rendered  upon  the  determination  of  the 
only  issue  made,  as  to  payment  of  the  note  alleged  by  defendants. 

4.  The  verdict  must  be  construed  in  connection  with  the  charge. 
Under  the  charge,  one  of  two  verdicts  must  have  been  rendered,  viz.: 
(1)  In  favor  of  plaintiff,  Sam  Robinson,  against  defendants  for  the 
amount  of  the  note  sued  on  and  foreclosure  of  lien,  if  the  note  pleaded 
in  set-off  had  been  paid;  (2)  in  favor  of  defendants  against  D.  T.  Robin- 
son for  the  balance  of  the  set-off,  after  deducting  the  amount  of  the  note 
sued  on,  if  the  first  named  note  had  not  been  paid.  Under  this  charge, 
the  latter  verdict  comprehended  the  whole  issue  submitted  and  was  suf- 
ficient. 

5.  The  charge  of  the  court,  in  using  the  language  "paid  and  canceled" 
with  reference  to  the  payment  of  the  note  pleaded  by  defendants,  was 
not  calculated  to  mislead  the  jury  into  believing  that  such  note  must 
have  been  both  paid  and  formally  canceled.  The  charge  evidently  means 
an  agreement  between  the  parties  that,  in  the  conveyance  of  the  land  to 
the  Garretts,  in  which  it  was  claimed  the  note  had  been  satisfied  as  a 
part  of  the  consideration  for  such  conveyance,  the  note  should  be  paid 
and  canceled.  This  was  the  agreement  which  plaintiff's  evidence  tended 
to  prove  and  defendants^  evidence  to  disprove.  Nor  was  the  charge 
misleading  in  requiring  the  agreement  of  all  parties  to  that  transac- 
tion,— Robinson  and  wife  and  Garrett  and  wife.  The  agreement  pleaded 
by  plaintiffs  and  testified  to  by  their  witnesses  was  one  to  which  all  of 
these  persons  were  parties.  The  defendants  merely  denied  such  agree- 
ment. The  jury,  under  the  evidence,  could  not  have  found  an  agreement 
to  which  Garrett  was  a  party  and  his  wife  not  a  party.  There  was  no 
error  in  submitting  the  issue  as  the  parties  made  it. 

6.  There  are  some  other  assignments  of  error,  but  none  of  them  pre- 
sent any  reason  for  reversing  the  judgment  or  are  of  sufficient  import- 
ance to  require  further  comment. 

The  judgment  of  the  Court  of  Civil  Appeals  is  reversed  and  that  of  the 
District  Court  is  affirmed. 

Reversed  and  judgment  of  District  Court  affirmed. 
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George  W.  Mansel  et  al.  v.  T.  F.  Castles. 

No.  880.    Decided  March  5,   1900. 

1.  Description  of  Land — Omission  of  Call. 

A  description  of  land  by  boundary  lines  running  from  the  beginning  point  S.  45** 
W.  906  varas;  thence  N.  45°  W.  555  varas;  thence  S.  45°  E.  550,  to  the  beginning 
shows  an  obvious  omission  of  one  call,  between  the  second  and  third,  which  may 
be  supplied  with  reasonable  certainty,  and  such  description  is  sufficient  in  a  parti- 
tion and  decree  of  foreclosure,  as  it  would  be  in  a  deed.    (Pp.  415,  416.) 

2.  Same— Supplying  Omitted  Call — Necessary  Certainty.  ^ 

Though  after  locating  the  first  two  lines  as  called  for,  from  the  beginning  point, 
and  running  the  last  back  from  the  beginning  point,  three  sides  of  the  survey  only 
are  given  and  the  requisite  number  of  acres  may  be  included  by  supplying  either 
one  of  several  conjectural  lines,  the  probability  that  only  one  call  was  omitted 
presents  such  reasonable  certainty  as  we  act  on  in  the  highest  concerns  of  life,  and 
is  sufficient  for  the  purposes  of  the  law.    (P.  416.) 

3.  Judgpnent — Mistake— Action  to  Correct. 

The  description  of  land  in  a  judgment  of  foreclosure  being  sufficient  to  enable 
the  court  to  supply,  from  those  given,  an  omitted  call,  and  thus  identify  the  land, — 
it  was  not  competent  for  plaintiff  to  maintain  a  proceeding  for  the  correction  of  a 
judgment  not  needing  correction,  nor  to  tax  defendant  with  costs  therefor.    (P.  416.) 

4.  Case  Beversed. 

The  ruling  of  the  Court  of  Civil  Appeals  in  this  cause  held  erroneous.    (P.  415.) 

Error  to  the  Court  of  Civil  Appeals  for  the  First  District,  in  an 
appeal  from  Brazos  County. 

Castles  sued  Mansel  and  others  and  obtained  a  judgment  for  debt 
and  foreclosure  of  lien,  and  at  a  subsequent  term,  on  motion  filed  after 
expiration  of  the  former  term,  a  judgment  correcting  the  description 
of  the  land  foreclosed  on.  Defendants  then  appealed,  and  on  aflSrmance 
obtained  writ  of  error. 

Sam  R.  Henderson  and  B.  R.  Webb,  for  plaintiff  in  error. — A  court 
can  not  alter,  vacate,  or  annul  a  final  judgment  regularly  entered  in  a 
case  of  which  it  has  jurisdiction  after  the  adjournment  of  the  term  at 
which  such  judgment  was  rendered.  Brownsville  v.  Basse,  43  Texas, 
448;  Johnson  v.  Templeton,  60  Texas,  238;  N"evins  v.  McKee,  61 
Texas,  412;  Bronson  v.  Schulten,  104  U.  S.,  410;  Doe  v.  Mining  Co., 
60  Fed.  Hep.,  643 ;  Chestnut  v.  Pollard,  77  Texas,  88 ;  Smith  v.  Fox,  4 
Willson  Civ.  Cases,  sec.  63. 

A  final  judgment,  after  the  adjournment  of  the  term  at  which  it  is 
rendered,  can  be  altered  or  amended  only  in  a  direct  proceeding  for  that 
purpose  showing  that  the  error  sought  to  be  corrected  was  the  result  of 
accident,  mutual  mistake  of  the  parties,  or  fraud  of  the  opposite  party, 
and  was  not  the  result  of  inattention  or  negligence  on  the  part  of  the 
party  in  whose  favor  such  judgment  had  been  rendered.  Holland  v. 
Preston,  12  Texas  Civ.  App.,  585;  Xichols  v.  Dibrell,  61  Texas,  539; 
Lessing  v.  Cunningham,  55  Texas,  231 ;  Laird  v.  Thomas,  22  Texas,  280 ; 
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Rogers  v.  Lumber  Co.,  11  Texas  Civ.  App.,  108;  Doe  v.  Mining  Co., 
60  Fed.  Rep.,  643;  Bank  v.  Betterton,  5  Texas  Civ.  App.,  358. 

Equity  will  not  set  aside  a  final  judgment  where  the  error  in  the 
judgment  is  the  result  of  the  complainant's  own  negligence.  In  such 
case  even  a  new  trial  applied  for  before  close  of  the  term  will  be  re- 
fused. Duncan  v.  Lynn,  3  Johns.  Ch.,  356;  Brown  v.  Hurd,  56  111., 
317;  Plummer  v.  Power,  29  Texas,  14;  Vilas  v.  Jones,  1  Comstock, 
274;  Burnley  v.  Rice,  21  Texas,  171;  Vardeman  v.  Edwards,  21  Texas, 
737. 

Doremus  &  Butler  for  defendant  in  error. 

GAINES,  Chief  Justice. — The  defendant  in  error  brought  this  suit 
against  the  plaintiffs  in  error  to  recover  upon  two  promissory  notes 
executed  by  the  latter  and  to  foreclose  a  lien  upon  two  tracts  of  land. 
One  of  the  tracts  was  fully  described  in  an  exhibit  to  the  petition.  The 
description  of  the  other  was  as  follows:  "A  part  of  the  J.  D.  Allcorn 
league  in  Brazos  County,  Texas,  and  described  as  follows:  Beginning 
at  the  south  comer  of  the  J.  W.  Beckham  160  acre  tract  in  said  league ; 
thence  south  45  W.  906  varas  with  S.  E.  boundary  line  of  said  league 
to  a  stake  and  moimd  in  prairie ;  thence  north  45  W.  with  the  first  divi- 
sion line  of  said  league  555  varas  to  J.  J.  Sample's  E.  corner;  thence 
S.  45  E.  550  varas  to  the  place  of  beginning,  containing  87J  acres 
of  land,  more  or  less."  There  was  a  judgment  by  default  and  a  decree 
of  foreclosure  in  which  the  two  tracts  of  land  were  described  as  in  the 
petition.  After  the  adjournment  of  the  term  at  which  the  judgment 
was  rendered,  the  plaintiff  filed  a  motion  alleging  the  invalidity  of  the 
foreclosure  as  to  one  of  the  tracts  of  land  by  reason  of  an  insufficient 
description  and  praying  that  the  judgment  be  set  aside  and  the  cause 
reinstated.  The  motion  having  been  granted,  the  plaintiff  filed  an 
amended  petition  correcting  the  mistake  in  the  field  notes  of  the  larger 
tract  and  obtained  a  decree  of  foreclosure  upon  the  petition  as  amended. 
The  defendants  appealed,  but  the  Court  of  Civil  Appeals  affirmed  the 
judgment,  holding  that  the  proceeding  was  good,  as  one  to  amend  the 
decree.     They  have  now  brought  the  case  to  this  court. 

We  are  of  opinion  the  judgment  can  not  be  sustained  either  upon 
the  ground  upon  which  the  District  Court  proceeded  or  upon  that  on 
which  the  Court  of  Civil  Appeals  rested  its  affirmance.  That  the  de- 
scription of  the  tract  of  87f  acres,  as  given  in  the  original  petition  and 
decree  of  foreclosure,  would  be  good  if  found  in  a  deed,  can  hardly  be 
deemed  an  open  question  in  this  court.  Montgomery  v.  Carlton,  56 
Texas,  361;  Coffey  v.  Hendricks,  66  Texas,  676.  It  is  apparent  at  a 
glance  that  there  is  a  mistake  in  the  field  notes.  There  are  but  three 
lines  called  for,  and  the  third  line,  while  it  calls  to  run  to  the  begin- 
ning, simply  runs  back  on  the  second.  It  thus  becomes  obvious  that  one 
or  more  calls  have  been  inadvertently  omitted.  Running,  then,  the  first 
two  calls,  we  get  two  lines  at  right  angles  to  each  other.     Recurring 
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then  to  the  beginning  point  and  establishing  the  last  line  by  reversing 
the  call  for  its  course  and  by  running  the  distance  called  for,  we  get 
another  line  at  right  angles  to  the  first  and  approximately  of  the  same 
length  as  the  second.  By  supplying  another  line  running  from  the  end 
of  the  second  to  the  north  end  of  that  so  established,  we  complete  a 
parallelogram  which  contains  a  fraction  of  an  acre  over  87J  acres, — 
the  number  called  for  in  the  description.  It  is  true  that  the  requisite 
number  of  acres  may  be  obtained  by  running  three  or  more  lines  between 
the  end  of  the  second  line  and  the  beginning  of  the  last ;  but  if  such  had 
been  the  case,  it  is  highly  improbable  that  they  would  all  have  been 
omitted;  while  the  omission  by  mistake  of  the  calls  for  one  line  in  a 
set  of  field  notes  is  a  matter  of  not  infrequent  occurrence.  While, 
therefore,  the  proposition  that  the  calls  of  the  description  in  question 
correct  themselves  and  show  the  land  intended  to  be  described,  is  not 
capable  of  mathematical  demonstration ;  yet  that  it  is  true,  is  reasonably 
certain.  Upon  such  certainty  we  act  in  all  the  highest  concerns  of  life, 
and  it  is  sufficient  for  the  purposes  of  the  law. 

The  description  being  sufficient  in  a  deed,  we  see  no  good  reason  why 
it  should  not  be  held  good  in  a  petition  and  decree  for  foreclosure. 
Being  certain  in  the  one  case,  it  must  be  certain  in  the  other. 

Since  the  description  in  the  decree  is  good  and  sufficient  to  pass  the 
title  at  the  foreclosure  sale,  we  are  of  opinion  that  it  was  not  competent 
for  the  plaintiff  to  bring  an  action  to  correct  it.  He  should  not  be  per- 
mitted to  tax  the  defendants  with  the  cost  of  a  proceeding  to  correct 
that  which  needed  no  correction.  We  are  of  the  opinion,  therefore, 
that  the  order  of  the  District  Court  of  October  11,  1898,  vacating  the 
original  judgment  and  reinstating  the  cause,  together  with  the  final 
judgment  of  the  same  date,  be  reversed  and  set  aside  so  as  to  leave  the 
original  judgment  and  decree  of  the  8th  of  March,  1898,  in  full  force 
and  effect;  that  this  proceeding,  begun  by  the  filing  of  the  motion  of 
the  12th  day  of  August,  1898,  be  dismissed,  and  that  the  defendant  in 
error  should  pay  all  costs  of  the  District  Court  which  have  accrued  by 
reason  of  that  motion  and  the  proceedings  subsequent  thereto,  as  well 
as  the  costs  of  the  Court  of  Civil  Appeals  and  of  this  court.  It  is  ac- 
cordingly so  ordered. 

Reversed  and  dismissed. 
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John  T.  Knight  v.  Houston  &  Texas  Central  Railway 

Company. 

No.  872.    Decided  March  8,  1900. 

Bailway— Fire — ^Biuming  Grass— Venue. 

An  action  for  damage  from  fire,  seeking  to  recover  only  the  value  of  grass  burned, 
is  not  one  for  damages  to  the  land,  and  may  be  brought  against  a  defendant  railway 
company  in  a  county  through  which  its  line  extends,  though  the  land  lies  in  another 
county.    (P.  418.) 

Questions  certified  from  the  Court  of  Civil  Appeals  for  the  First 
District,  in  an  appeal  from  Fayette  County. 

Sam  C.  Lowrey  and  Wolters  &  Lane,  for  appellant. — Suits  against  a 
railroad  corporation  may  be  brought  in  any  county  through  or  into 
which  the  railroad  of  such  corporation  extends  or  is  operated.  Sayles' 
Rev.  Stats.,  art.  1194,  subdiv.  23;  Railway  v.  Home,  69  Texas,  643; 
2  W.  &  W.  Civ.  Cases,  sec.  701. 

W.  T.  Bums,  for  appellee. — Plaintiff  can  not  maintain  an  action 
against  a  railroad  company  in  Fayette  County,  through  which  county 
its  road  is  constructed  and  operated,  having  a  local  agent  in  said  county, 
for  damages  to  grass,  turf,  or  land,  resulting  from  fires  set  out  by  en- 
gines of  said  company,  where  the  land  is  situated  in  Lee  County.  Rev. 
Stats.  1895,  art.  1194,  sec.  14;  Armendiaz  v.  Stillman,  54  Texas,  623; 
Morris  v.  Railway,  78  Texas,  17;  Railway  v.  Cullers,  81  Texas,  382; 
Railway  v.  Foster,  44  S.  W.  Rep.,  198;  Foster  v.  Railway,  45  S.  W. 
Rep.,  376;  Cooley  on  Torts,  471. 

We  are  aware  of  the  holding  by  the  Supreme  Court  in  the  case  of 
Home  V.  Railway,  reported  in  69  Texas,  643,  and  relied  upon  by  appel- 
lant. In  so  far  as  this  opinion  relates  to  damages  to  the  land  it  appears 
to  be  dicta,  for  the  reason  that  this  issue  was  not  raised  by  the  assign- 
ment of  error.  This  feature,  it  seems,  did  not  receive  very  full  con- 
sideration, and  the  subsequent  utterances  of  the  Supreme  Court  in  the 
cases  above  cited  tacitly  overrule  this  opinion. 

The  general  rule  in  Texas,  as  fixed  by  the  statute,  is  that  the  de- 
fendant may  be  sued  in  the  county  in  which  he  has  his  domicile  but 
not  elsewhere,  but  sections  14  and  23  above  cited  are  two  of  the  several 
exceptions  to  this  general  rule.  The  evident  intent  of  section  14  was  to 
require  all  suits  involving  title  or  damage  to  land  to  be  brought  in  the 
county  where  the  land  is  situated,  and  the  reason  of  the  rule  is  apparent. 
The  evident  intent  of  section  23  of  the  above  article  is  to  enlarge  on  the 
general  rule  so  far  as  railroad  companies  are  concerned  and  permit  them 
to  be  sued  not  only  in  the  county  where  their  principal  office  may  be, 
but  also  in  any  county  through  which  their  road  may  run,  or  in  which 
they  may  have  an  agency.  This  exception,  as  contained  in  section  23 
of  this  article,  can  not  be  construed  to  in  any  if  ay  relate  to  or  affect 
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suits  involving  title  or  damage  to  land,  without  conflicting  with  the 
expressed  provisions  of  section  14  of  the  same  article. 

BROWN",  Associate  Justice. — The  Court  of  Civil  Appeals  for  the 
First  Supreme  Judicial  District  has  certified  to  this  court  the  follow- 
ing statement  and  questions: 

"John  T.  Knight,  a  resident  of  Fayette  County,  brought  suit  in  the 
County  Court  of  said  county  against  the  Houston  &  Texas  Central  Rail- 
road Company  for  the  recovery  of  damages  for  the  negligent  burning 
of  the  grass  growing  upon  125  acres  of  land  situated  in  Lee  Cotinty 
and  belonging  to  the  plaintiff,  which  plaintiff  averred  was  worth  $4  an 
acre,  to  wit,  $500.  The  defendant's  railroad  extended  through  Fay- 
ette County.  A  plea  by  the  defendant  to  the  venue  of  the  suit  was  sus- 
tained by  the  court  below  and  it  was  dismissed. 

"The  following  questions  are  certified  to  the  Supreme  Court  for  its 
decision : 

"1.  Is  the  burning  of  the  grass  growing  upon  land  by  fire  negli- 
gently set  out  by  sparks  escaping  from  a  passing  engine  of  a  railroad 
company  'damages*  to  land  within  the  meaning  of  section  14,  article 
1194,  of  the  Revised  Statutes?  Does  the  question  depend  upon  the 
measure  of  damages  claimed  in  the  petition  as  for  the  value  of  the 
grass  instead  of  the  injury  to  the  soil? 

"2.  Can  a  railroad  company  be  sued  for  damages  to  land  in  a  county 
through  which  its  railroad  may  extend  when  the  land  does  not  lie  in 
the  county  in  which  the  suit  is  brought? 

"For  a  learned  discussion  of  the  much  vexed  question  of  when  crops 
are  a  part  of  the  realty,  see  the  case  of  Bagley  v.  Columbus  Southern 
Railway  Company,  98  Georgia,  626  (25  Southeastern  Reporter,  638). 
The  second  question  is  certified  on  account  of  the  dictum  in  Railway 
V.  Home,  69  Texas,  643." 

To  the  first  question,  we  answer  that,  under  the  facts  of  this  case, 
the  burning  of  the  grass  did  not  constitute  damages  to  the  land,  within 
the  meaning  of  section  14,  article  1194,  Revised  Statutes. 

The  language,  "damages  to  land,''  has  been  construed  by  this  court 
to  mean  "an  injury  to  the  possession,  or  to  the  freehold,  or  estate." 
Miller  v.  Rusk,  17  Texas,  170;  Thompson  v.  Locke,  66  Texas,  383. 
The  distinction  between  damages  to  land  and  the  burning  of  grass  upon 
the  land  is  sharply  made  by  Judge  Stayton  in  the  case  of  Fort  Worth 
&  New  Orleans  Railway  Company  v.  Wallace,  74  Texas,  581.  Plaintiff 
sued  in  that  case  to  recover  for  the  value  of  grass  destroyed  by  fire  and 
for  injury  done  to  the  land  by  destruction  of  the  grass  roots  and  sod. 
The  trial  court  charged  that  the  plaintiff  was  entitled  to  recover  the 
market  value  of  the  grass  at  the  time  of  its  destruction,  and  for  the 
injury  occasioned  by  the  burning  of  the  sod  and  roots  of  the  grass,  the 
difference  between  the  market  value  of  the  land  just  before  and  just 
after  the  injury.  This  court  sustained  the  charge,  sajring:  "The  turf 
or  sod  was  a  part  of  the  land  and  an  injury  to  it  was  an  injury  to  the 
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land.  ♦  ♦  ♦  Such  an  injury  is  one  in  its  nature  permanent,  though 
it  may  not  be  perpetual,  and  differs  from  an  injury  to  a  growing  crop 
which  does  not  result  in  any  injury  to  the  land  as  distinguished  from 
the  crop/'  If  that  land  had  been  leased,  the  owner  might  have  re- 
covered for  injury  to  the  sod,  but  the  tenant  alone  could  have  sued  for 
the  value  of  the  grass  destroyed.  Reynolds  v.  Williams,  1  Texas,  311 ; 
G.  C.  &  S.  F.  By.  Co.  v.  Smith,  (Texas  Civ.  App.),  23  S.  W.  Rep.,  89. 
If  the  destruction  of  the  grass  and  of  the  sod  constituted  damages  to 
the  land,  the  cause  of  action  would  have  been  single  and  must  have  been 
asserted  by  the  owner  alone. 

The  facts  do  not  show  an  action  for  damages  to  land;  the  second 
question  is  abstract  and  can  not  be  answered  upon  this  certificate. 


W.  J.  Moore  v.  C.  6.  Vogel. 

Application  No.  2567. 

William  Thompson  et  al.  v.  C.  6.  Vogel. 

Application  No.  2668.    Decided  March  8,  1900. 

1.  BestQt  Approved — (Grounds  for  Befiising  Writ  of  Error  Stated. 
Applications  for  writs  of  error  in  these  cases  are  refused  on  the  ground  that  title 

to  the  land  for  which  the  notes  sued  on  were  given  was  not  defective,— without 
passing  upon  the  questions  discussed  in  the  opinion  of  the  Court  of  Civil  Appeals. 
(P.  425.) 

2.  Administrator's  Sale. 

See  findings  of  fact  by  trial  courts  for  administrator's  sale  and  deed  held  to  convey 
good  title.    (Pp.  419422,  425.) 

Applications  for  writ  of  error  to  the  Court  of  Civil  Appeals  for  the 
First  District,  in  an  appeal  from  Harris  County. 

The  suits  were  each  brought  upon  notes  given  for  the  purchase  money 
of  land,  and  were  defended  on  the  ground  of  defect  in  the  title  of  the 
vendor.  The  trial  court  found  that  there  was  no  defect  and  gave  judg- 
ment for  plaintiff.  The  Court  of  Civil  Appeals  affirmed  on  the  ground 
that  defendants  did  not  show  themselves  to  be  in  a  position  to  avail 
themselves  of  such  defect.     Moore  v.  Vogel,  22  Texas  Civ.  App.,  235. 

The  findings  of  the  trial  court  on  the  issue  as  to  title  were  as  follows : 

First.  On  the  18th  day  of  March,  1862,  the  State  of  Texas  patented 
to  William  R.  Wilson,  assignee  Houston  Tap  &  Brazoria  Railroad  Com- 
pany, by  patent  No.  23,  volume  12,  640  acres  of  land  located  in  Harris 
County,  Texas. 

Second.  On  the  7th  day  of  March,  1866,  William  R.  Wilson  in  con- 
sideration of  $2053,  received,  to  his  full  satisfaction,  of  William  Carnes, 
conveyed  said  640  acres  of  land  to  William  Carnes. 

Third.     William  Carnes  conveved  said  land  to  D.  F.  Harrar  by  a 
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deed  dated  October  3,  1868,  said  deed  containing  the  following  recitals : 
"In  consideration  of  notes  surrendered  and  secured  to  my  full  satisfac- 
tion of  F.  D.  Harrar,  as  administrator  of  the  estate  of  W.  R.  Wilson, 
have  granted,  bargained,  sold,  and  conveyed  unto  D.  F.  Harrar,  ad- 
ministrator, his  heirs  and  assigns,  the  following  named  property  or 
parcel  of  land  lying  and  situated  in  Harris  County,  in  said  State, 
namely,  640  acres  of  land,  the  location  and  boundaries  of  which  are 
fully  specified  in  the  patent  issued  by  the  State  of  Texas,  No.  23,  vol- 
ume 12,  to  William  R.  Wilson,  as  assignee  of  Houston  Tap  &  Brazoria 
Railroad  Company,  which  patent  is  duly  recorded  in  book  of  deeds  in 
Harris  County,  in  volume  1,  pages  1  and  2,  to  have  and  to  hold  the 
above  described  property  unto  said  administrator,  his  heirs  and  assigns, 
forever,  free  from  the  claims  of  all  persons  claiming  or  to  claim  the  same 
or  any  part  thereof,  by,  through,  or  under  me."  That  said  deed,  while 
it  bore  date  on  the  3d  day  of  October,  1868,  was  not  acknowledged  by  the 
grantor,  but  had  two  attesting  witnesses,  namely,  D.  S.  Kelsey  and  D. 
Morgan.  That  on  the  31st  day  of  July,  1875,  D.  Morgan,  one  of  the 
attesting  witnesses,  proved  the  execution  of  the  same  before  a  notary 
public  for  Galveston  County,  and  said  deed  was  recorded  on  the  2d 
day  of  August,  1875. 

Fourth.  That  on  the  4th  day  of  December,  1868,  said  W.  R.  Wilson 
died,  and  on  the  20th  day  of  Januarv^  1870,  Frank  D.  Harrar  filed  his 
application  for  letters  of  administration  on  the  estate  of  said  Wilson; 
on  the  31st  day  of  January,  1870,  he  was  by  the  probate  court  appointed 
administrator  of  said  estate  and  duly  qualified  as  such;  that  on  the  27th 
day  of  December,  1872,  the  administrator  filed  his  inventory  of  the 
estate,  upon  which  was  placed  the  640  acres  of  land,  H.  T.  &  B.  survey, 
patent  Xo.  23,  volume  Xo.  12. 

Fifth.  On  the  ]5th  day  of  January,  1875,  the  probate  court  of  Gal- 
veston County  entered  the  following  order: 

"This  day  came  on  to  be  heard  the  application  of  Frank  D.  Harrar, 
administrator  of  said  estate,  praying  for  an  order  of  sale  of  all  the  real 
property  belonging  to  said  estate  to  pay  the  debts  thereof,  said  property 
being  known  and  described  as  follows,  to  wit.  [Here  follows  a  list  of 
all  property  of  estate  except  H.  T.  &  B.  section,  patent  No.  23,  volume 
12.]  And  it  appearing  to  the  court  that  due  and  legal  notice  of  the 
filing  of  said  application  has  been  given  as  required  by  law,  and  no  ob- 
jections thereto  having  been  made  or  filed,  and  the  said  application 
having  been  heard  and  duly  considered  by  the  court;  and  it  appearing 
therefrom  that  a  portion  of  said  above  described  land  has  heretofore 
been  sold  under  an  order  of  this  court,  and  said  sale  duly  confirmed, 
and  that  the  purchasers  at  said  sale  have  wholly  failed  to  comply  with 
the  terms  thereof;  and  it  further  appearing  that  a  sale  of  the  property 
of  said  estate  is  necessary  in  order  to  raise  means  to  pay  the  debts 
thereof.  It  is  thereupon  considered  by  the  court  and  so  ordered  and 
decreed,  that  said  application  be  granted,  and  that  the  said  Frank  D. 
Harrar,  administrator  as  aforesaid,  be  and  he  is  hereby  ordered  and 
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directed  to  make  sale  of  so  much  of  said  above  described  property  only 
as  will  be  sufficient  to  raise  means  enough  to  discharge  all  the  debts  of 
said  estate  and  to  pay  the  costs  of  administration  thereof,  reserving  the 
right  to  and  herein  authorizing  the  said  administrator,  however,  to 
offer  the  whole  of  said  land  for  sale  if  it  be  found  that  the  sale  of  any 
portion  of  it  be  not  sufficient  to  meet  the  purposes  aforesaid ;  that  said 
sale  be  made  at  public  auction  before  the  courthouse  door  of  the  re- 
spective counties  where  the  said  land  is  situated,  on  some  legal  sale  day, 
in  the  hours  prescribed  by  law.  And  that  the  purchaser  or  purchasers 
at  said  sale  be  required  to  give  their  notes,  with  approved  personal  sure- 
ties, and  a  mortgage  upon  the  property  sold,  to  secure  the  payment  of 
the  purchase  money,  and  that  the  said  administrator  do  make  report  of 
his  action  in  the  premises  to  this  court." 

Sixth.  On  the  20th  day  of  December,  1875,  Frank  D.  Harrar,  ad- 
ministrator of  the  estate  of  William  K.  Wilson,  filed  his  report  of  sale 
of  property  of  the  estate,  which  showed  that  he  had  sold  the  640  acres 
of  land  in  Harris  County  to  C.  G.  Vogel,  for  $99.20,  and  asked  a  con- 
firmation of  the  sale,  said  report  containing  the  following  statement : 

"And  the  administrator  shows  to  the  court  that  he  applied  for  an 
order  of  sale  of  all  the  real  estate  of  said  estate,  and  publication  was 
made  for  said  application  of  all  of  said  real  estate  to  pay  debts;  that 
the  tract  of  640  acres  was  sold  by  him  7th  December,  1875,  specified  as 
640  acres  of  land  in  Harris  County,  Texas,  Houston  Tap  &  B.  R.  Rail- 
way Co.,  grantee,  patent  No.  23,  volume  No.  7,  was  omitted  to  be  spe- 
cified in  the  application  of  sale  which  authorized  the  sale,  if  necessary, 
of  all  the  real  estate  belonging  to  said  estate,  and  he  says  the  said  640 
acres  is  duly  inventoried  and  appraised  at  $160,  and  belongs  to  said 
estate,  and  was  duly  advertised  with  the  other  lands  in  Harris  County 
for  sale  on  the  first  Tuesday  in  December,  1875,  and  was  sold  as  afore- 
said, and  that  this  sale  with  the  other  prior  sales  made  have  not  realized 
enough  to  pay  the  debts  and  expenses  of  administration." 

That  said  [report]  describes  the  property  as  being  patent  No.  23,  vol- 
imie  7,  but  in  fact  patent  No.  23,  volume  12,  was  the  correct  description  of 
the  land  that  was  intended  to  be  conveyed,  and  I  further  find  as  a  fact,  it 
having  been  agreed  to  by  the  parties,  that  the  land  patented  to  Wilson, 
assignee  of  H.  T.  &  B.,  by  patent  No.  23,  volume  No.  12,  was  the  only 
section  of  land  in  Harris  County  that  was  patented  to  him  as  assignee 
of  the  H.  T.  &  B.  Railroad. 

Seventh.  On  the  21st  day  of  December,  1875,  the  probate  court 
upon  said  report  made  the  following  order: 

"This  day  came  on  to  be  heard  the  report  of  sales  of  lands  and  per- 
sonal property  of  said  estate  of  F.  D.  Harrar,  administrator  thereof, 
situated  in  the  county  of  Harris,  State  of  Texas,  heretofore  ordered  by 
the  court  to  be  sold.  And  the  said  report  having  been  heard  and  fully 
considered  by  the  court,  and  it  appearing  therefrom  that  the  following 
described  property  has  been  sold  by  said  administrator,  to  wit,  640 
acres  of  land  in  Harris  County,  Houston  Tap  &  Brazoria  Railroad 
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Company,  grantee,  patent  No.  25,  volume  Xo.  7 ;  that  said  sale  was  made 
at  public  auction  before  the  courthouse  door  of  said  county  of  Harris 
on  the  first  Tuesday  of  December,  A.  1).  1875,  upon  a  credit  of  six 
months,  and  that  the  same  was  fairly  made,  in  accordance  with  law  and 
full  compliance  with  the  orders  of  this  court  in  this  behalf  made,  and 
that  the  said  purchaser  has  fully  complied  with  the  terms  of  said  sale. 
It  is  thereupon  considered  by  the  court,  and  so  ordered  and  decreed, 
that  said  report  be  received  and  apjjroved  and  duly  entered  of  record, 
that  said  sale  be  approved  and  in  all  things  affirmed,  and  the  said  ad- 
ministrator is  ordered  to  make  due  conveyance  of  said  property  to  said 
purchaser." 

Eighth.  F.  D.  Harrar,  as  administrator  of  the  estate  of  William  R. 
Wilson,  executed  to  C.  G.  Vo*,^el  a  deed  conveying  740  acres  of  land  in 
Harris  County,  Texas,  Houston  Tap  &  Brazoria  Railroad  Company, 
described  as  patent  No.  23,  volume  7. 

Conclusions  of  Law. — From  the  foregoing  facts  I  conclude  the  title 
to  the  land  conveyed  by  Vogel  to  Holcomb  vested  in  Vogel  by  the  deed 
from  F.  D.  Harrar,  administrator,  to  Vogel,  and  that  the  plaintiff  is 
entitled  to  recover  the  amount  sued  for  with  foreclosure  of  lien  as 
against  all  of  the  defendants. 

D,  F.  Bowe,  for  appellant. — The  order  of  sale  made  and  entered  by 
the  probate  court  of  Galveston  County  on  the  15th  day  of  January, 
1875,  did  not  authorize  the  administrator  of  the  estate  of  Wm.  R.  Wil- 
son to  sell  the  land  described  in  the  deed  from  Vogel  to  Holcomb,  nor 
described  in  the  deed  from  Harrar,  administrator,  to  Vogel.  Pasch. 
Dig.,  arts.  5701,  5475;  Bartley  Heirs  v.  Harris,  7  S.  W.  Rep.,  797;  Ball 
v.  Collins,  5  S.  W.  Rep.,  622^  82  Texas,  259.- 

H  an  order  of  sale  can  be  presumed  at  all  under  the  law  of  1870,  it 
can  only  be  presumed  in  the  absence  or  silence  of  the  record.  It  can 
not  be  presumed  against  the  record.  The  probate  record  of  sales  of 
real  estate  by  the  administrator,  and  that  which  gives  him  authority  to 
sell,  are,  the  application  to  sell,  its  exhibits,  and  the  order  of  sale,  and 
when  these  show  that  the  court  has  transcended  its  authority  under  the 
statutes,  the  purchaser  is  charged  with  notice  thereof,  and  is  not  pro- 
tected by  the  presumption  generally  indulged  in  in  favor  of  such  orders. 
Crawford  v.  McDonald,  33  S.  W.  Rep.,  325;  McXally  v.  Haynes,  59 
Texas,  583;  James  v.  Barr,  GO  Texas,  697;  Burks  v.  Bennett,  62  Texas, 
280;  Gillenwaters  v.  Scott,  62  Texas,  673;  Goforth  v.  Longworth,  4 
Ohio,  129. 

While  under  the  law  of  1870  it  was  not  necessary  to  describe  the 
property  ordered  to  be  sold,  that  is,  an  order  of  sale  of  all  the  property, 
or  an  order  of  sale  for  so  much  as  necessary  for  a  certain  purpose, 
would  be  sufficient;  yet  when  the  order  to  sell  was  "all  the  real  property 
belonging  to  the  said  estate,  said  property  being  known  and  described 
as  follows,  to  wit,"  then  following  a  particular  description  of  all  the  real 
property  excej)t  the  piece  in  controversy,  would  be  a  general  description, 
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followed  by  a  particular  description,  and  the  particular  description 
would  cover  all  the  property  that  the  administrator  would  be  author- 
ized to  sell  under  the  said  order.  Cullers  v.  Piatt,  16  S.  W.  Rep.,  1003 ; 
2  Devlin  on  Deeds,  sec.  1039. 

When  a  general  description  is  followed  by  a  particular  description 
it  limits  the  description  to  those  things  particularly  described;  and 
where  parol  evidence  may  be  admitted  to  explain  the  description,  it 
would  not  be  admissible  to  engraft  anything  to  or  upon  the  particular 
description  following  the  general  description,  for  this  would  be  pro- 
hibited under  the  law  of  1870,  requiring  all  orders  to  be  recorded  and 
declaring  them  void  if  not  recorded. 

Under  the  probate  law  of  1870  the  sale  under  order  of  the  court  by 
an  administrator  had  to  be  made  and  reported  before  the  next  term  of 
the  court.  The  District  Court  of  Galveston  County  at  this  time  had 
two  terms  a  year,  and  commenced  on  the  eleventh  Monday  after  the 
third  Monday  in  March  and  October,  and  while  a  confirmation  of  a 
sale  cures  all  defects  and  irregularities  it  adds  nothing  to  the  authority 
of  the  administrator  to  make  the  sale,  and  a  sale  by  an  administrator 
after  the  expiration  of  the  authority  to  make  said  sale  is  a  nullity.  1 
Pasch.  Dig.,  Laws,  art.  1625,  page  378;  Tippett  v.  Mize,  30  Texas, 
362;  Eorer  on  Judicial  Sales,  sec.  489,  pp.  205,  206;  Gaines  v.  New 
Orleans,  6  Wall.,  714,  642;  11  Am.  and  Eng.  Enc.  of  Law,  2  ed.,  1103, 
note;  12  Id.,  1  ed.,  219,  note  4;  Stafford  v.  Harris,  82  Texas,  178. 

A  collateral  attack  is  one  upon  the  record;  in  other  words,  to  show 
that  the  record  does  not  speak  the  truth;  but  where  the  record  shows 
that  a  sale  was  not  made  as  the  law  directs,  that  is,  within  the  time  the 
administrator  was  authorized  to  make  the  sale  the  sale  is  void.  Page  v. 
Fishback,  31  S.  W.  Rep.,  424;  McNalley  v.  Haynes,  59  Texas,  583. 

As  the  deed  shows  by  the  statement  contained  in  it,  taken  in  con- 
nection with  the  findings  of  fact,  that  the  administrator  attempted  to , 
make  a  sale  of  the  land  described  in  the  deed,  under  an  order  of  sale 
for  land  not  described  in  the  deed,  the  deed  should  have  been  excluded 
and  judgment  rendered  for  the  defendants,  for  an  order  of  sale  is  neces- 
sary to  give  an  administrator  authority  to  sell  land,  for  if  it  is  sold  with- 
out such  order  of  sale  it  is  a  personal  act  of  the  administrator  and  void. 
Todd  V.  Caldwell,  10  Texas,  241;  Barrett  v.  Bank,  78  Texas,  222; 
Shriver's  Lessee  v.  Lynn,  2  Howard,  44;  2  Daniel's  Ch.  Prac,  1275. 

The  purchaser  looks  to  the  order  of  sale  to  know  what  the  adminis- 
trator's authority  to  sell  is,  and  where  there  is  an  order  of  sale  to  sell 
all  the  property  of  an  estate,  and  there  follows  a  particular  description 
of  the  property  he  is  authorized  to  sell,  he  is  charged  with  notice  that 
the  administrator  is  authorized  to  sell  the  property  particularly  de- 
scribed only,  for  when  a  general  expression  is  expressly  followed  by  a 
particular  description  the  particular  description  can  not  be  enlarged 
by  the  general  expression  of  quantity.  Buford  v.  Gray,  51  Texas,  334; 
Dalton  V.  Rust,  22  Texas,  134;  Parker  v.  Kane,  22  Howard,  1. 

In  probate  sales  the  policy  of  the  law  requires,  not  that  there  should 
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exist  the  means  of  showing  at  some  future  time  what  is  otherwise  in- 
definite and  uncertain,  but  that  at  the  time  of  the  sale  it  should  be 
within  the  power  of  all  who  are,  by  the  notice,  to  become  purchasers  to 
know  what  was  offered,  and  that  it  should  not  be  left  to  be  guessed  or 
surmised  what  the  officer  intended  to  convey,  at  some  future  time. 
Hermann  v.  Likens,  39  S.  W.  Bep.,  282. 

In  the  administrator's  deed  the  land  should  be  described  with  suffi- 
cient certainty  to  enable  anyone  inspecting  it  to  identify  it  and  to  know 
what  has  been  sold,  and  an  inherent  insufficient  description  can  not  be 
aided  by  extrinsic  evidence  tending  to  prove  what  the  administrator  in- 
tended to  sell.     Hermann  v.  Likens,  39  S.  W.  Rep.,  282. 

Fisher,  Sea/rs  &  Sherwood,  for  appellee. — If  the  law  in  force  at  the 
time  this  sale  was  made  required  an  order  of  sale  to  appear  on  record 
before  an  administrator  could  sell,  where  his  action  in  selling  was  con- 
firmed by  the  court,  then  we  say  one  was  shown.  The  order  was  to  sell 
all  the  property  of  the  estate.  This  was  followed  by  descriptions  sup- 
posed to  include  all  property  of  the  estate.  As  the  particular  descrip- 
tion of  the  property  did  not  include  all,  the  court  had  the  right  to  and 
did  correct  the  description  in  the  judgment  so  as  to  make  it  conform 
to  the  real  judgment  rendered.  Trammell  v.  Trammell,  25  Texas 
Supp.,  269;  Houston  v.  Blythe,  71  Texas,  719;  Blum  v.  Neilson,  59 
Texas,  379;  Chambers  v.  Hodges,  3  Texas,  517;  Ximenes  v.  Xinoenes, 
43  Texas,  463. 

This  correction  and  judgment  having  been  had  by  the  court,  its  ac- 
tion can  not  be  reviewed  or  avoided  collaterally.  It  will  be  presumed 
that  it  found  the  facts  to  exist  which  gave  it  power  and  caused  it  to  act. 
Lyne  v.  Sanford,  19  S.  W.  Rep.,  847 ;  Murphy  v.  DeFrance,  16  S.  W. 
Rep.,  861 ;  Hamilton  v.  Seitz,  25  Pa.  St.,  226 ;  Martin  v.  Robinson,  3 
S.  W.  Rep.,  552 ;  Kramer  v.  Breedlove,  3  S.  W.  Rep.,  561 ;  Crawford  v. 
McDonald,  33  S.  W.  Rep.,  325. 

As  this  property  was  sold  to  pay  the  debts  of  the  estate  of  W.  R.  Wil- 
son, his  heirs  and  those  claiming  under  them  could  not  recover  without 
tendering  and  paying  the  amount  paid  by  the  purchaser.  Halsey  v. 
Jones,  86  Texas,  491. 

The  court  did  not  err  in  holding  that  the  deed  from  F.  D.  Harrar 
to  C.  6.  Vogel  vested  title  in  Vogel.  Harrar  acquired  his  title  to  the 
property  prior  to  the  death  of  Wilson,  and  no  conveyance  from  him  ap- 
pears to  any  one  except  Vogel.  It  is  true  this  deed  is  signed  F.  D. 
Harrar,  "Adm.  of  estate  of  Wm.  R.  Wilson,"  but  these  words  must  be 
taken  to  have  been  used  descriptio  personae.  There  is  nothing  to  show 
that  the  estate  owned  the  land,  and  if  the  probate  proceedings  are  in- 
sufficient, it  would  be  immaterial,  for  Harrar,  the  real  owner  of  the 
title,  made  the  deed  and  is  bound  by  it.  Whether  Harrar  held  the  title 
for  himself  or  in  trust  is  immaterial,  his  conveyance  passed  the  title. 
Roundtree  v.  Stone,  81  Texas,  300;  Dooley  v.  Montgomer}-,  72  Texas, 
431;  Gayle  v.  Ennis,  1  Texas,  184;  Rider  v.  Duval,  28  Texas,  624; 
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Lipscomb  v.  Ward,  2  Texas,  278;  Claiborne  v.  Yoeman,  15  Texas,  44; 
Butler  V.  Robertson,  11  Texas,  142;  Railway  v.  Gentry,  69  Texas,  681. 
Under  the  sixth  assignment  appellants  make  the  contention,  in  ac- 
cordance with  their  objection  to  the  deed  from  Harrar,  administrator, 
to  Vogel,  that  the  land  described  in  the  deed  was  not  the  land  described 
in  the  petition.  The  court^s  findings  show  that  the  land  sold  was  amply 
identified  with  that  described  in  the  petition.  Hermann  v.  Likens, 
90  Texas,  452. 

GAINES,  Chief  JusTiCE.-^In  refusing  the'  applications  for  writ  of 
error  in  this  case,  we  deem  it  proper  to  say  that  we  concur  in  the  con- 
clusion of  the  trial  judge,  that  the  sale  of  the  land  by  Harrar,  ad- 
ministrator, to  Vogel  passed  the  title  of  the  intestate  to  the  latter,  and 
that  we  have  not  found  it  necessary  to  pass  upon  the  other  questions 
discussed  in  the  opinion  of  the  Court  of  Civil  Appeals.  The  applica- 
tions for  writ  of  error  are  refused. 


The  Oriental  Investment  Company  v.  Maggie  Barclay  et  al. 

No.  772.    Decided  March  15,  1900. 

1.  Statement  of  Fact»— Disregard  of  Bules — Suppressicn. 

It  in  only  in  cases  where  the  disregard  of  the  rules  for  preserving  a  statement  of 
facts  is  flagrant,  that  the  appellate  court  may  suppress  it  for  that  reason.  (Kule  53). 
(P.  430.) 

2.  Same — Beview  by  Supreme  Court. 

Where  the  statement  of  facts  was  struck  out  on  appeal  in  a  case  in  which  the 
violation  of  rules  was  not  such  as  to  warrant  so  domg,  this  was  error  for  which  the 
judgment  should  be  reversed  by  the  Supreme  Court  and  the  case  remanded  to  the 
Court  of  Civil  Appeals  to  enable  them  to  pass  on  assignments  of  error  disregarded 
by  them  for  lack  of  a  proper  statement.    (Pp.  428,  430.) 

Error  from  the  Fifth  District,  in  an  appeal  from  Dallas  County. 

Maggie  Barclay,  Maggie  Sline,  and  Alma  Semond  sued  the  Oriental 
Investment  Company  on  account  of  injuries  to  the  person  in  the  fall  of 
an  elevator.  Their  suits,  originally  separate,  were  consolidated,  and 
plaintiffs  had  judgment,  from  which  the  Investment  Company  appealed. 
The  appellate  court  struck  out  the  statement  of  facts  and  affirmed  the 
judgment,  and  appellant  thereupon  obtained  a  writ  of  error.  For  pre- 
vious appeals  in  these  cases  before  consolidation,  see  The  Oriental  v. 
Barclay,  16  Texas  Civil  Appeals,  193;  Oriental  Investment  Company 
V.  Sline,  17  Texas  Civil  Appeals,  692. 

Harris,  Etheridge  &  Knight,  for  plaintiff  in  error. — It  is  submitted 
that  no  case  can  be  found  wherein  our  Supreme  Court  has,  for  a  viola- 
tion of  the  rules  pertaining  to  the  preparation  of  statements  of  facts, 
visited  the  severe  penalty  of  striking  out;  but  that  court  has  contented 
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itself  witli  the  more  moderate  penalties  of  taxing  costs  and  the  like,  and 
in  this  connection. appellant  begs  to  refer  to  the  following:  Fiest  v. 
Booths  27  S.  W.  Rep.,  33;  Bowmar  v.  West,  28  S.  W.  Rep.,  519;  Rail- 
way V.  Eaten,  44  S.  W.  Rep.,  564;  Railway  v.  Culberson,  G8  Texas, 
G()5;  Wynne  v.  Logan,  3  Texas  Law  Rev.,  387;  Dreiss  v.  Friedrichj  57 
Texas,  70;  Hawkins  v.  Lee,  22  Texas,  544;  Railway  v.  Williams,  31  S. 
W.  Rep.,  551);  Kailway  v.  Flanary,  45  S.  W.  Rep.,  214;  Clapp  v.  Engle- 
dow,  S2  Texas,  290;  Blankenship  v.  Thurman,  68  Texas,  671;  Railway 
V.  Carstens,  47  S.  W.  Rep.,  36. 

Article  947,  Revised  Statutes,  empowers  the  Supreme  Court  to  estab- 
lish and  enforce  all  necessary  rules  of  practice  and  procedure  "not  in- 
consistent with  the  laws  of  this  State." 

Article  1379,  provides:  ^^When  it  is  agreed  by  the  parties  to  the 
suit  or  their  attorneys  of  record,  that  the  evidence  adduced  on  the  trial 
of  the  cause  is  suflBcient  to  establish  a  fact  or  facts  alleged  by  either 
party,  the  testimony  of  the  witnesses  ♦  ♦  ♦  admitted  as  evidence 
relating  thereto,  shall  not  be  stated  or  copied  in  detail  into  a  statement 
of  facts." 

The  necessary  inference  from  this  language  is,  that  if  the  parties  to 
the  suit  or  their  attorneys  of  record  do  not  agree  that  the  evidence 
adduced  on  the  trial  of  the  cause  is  suflBcient  to  establish  a  fact  or  facts 
alleged  by  either  party,  "then  the  testimony  of-  the  witnesses  ♦  ♦  ♦ 
admitted  as  evidence  relating  thereto  may  be  copied  in  detail  into  the 
statement  of  facts." 

Said  article  1379  further  provides,  "when  there  is  any  reasonable 
doubt  of  the  suflficiency  of  the  evidence  to  constitute  proof  of  any  one 
fact  under  the  preceding  rule,  there,  may  then  be  inserted  such  of  the 
testimony  of  the  witnesses  and  written  instruments,  or  parts  thereof, 
as  relates  to  such  facts."  The  expression  "such  of  the  testimony  of  the 
witnesses,"  used  in  the  statutes,  evidently  refers  to  the  testimony  of  the 
witnesses  in  detail  spoken  of  in  the  preceding  sentence  in  the  article. 
The  only  inhibition  contained  in  the  statute  against  copying  the  tes- 
timony of  the  witnesses  in  detail  into  a  statement  of  facts,  is  that  if  the 
parties  or  their  attorneys  agree  that  the  evidence  adduced  proves  cer- 
tain facts  then  it  shall  not  be  done.  In  this  case  the  parties  did  not  agree, 
and  in  the  very  nature  of  it,  as  is  manifest  from  an  inspection  of  the 
record,  they  could  not  agree  that  the  evidence  adduced  upon  the  trial 
was  sufficient  to  establish  any  of  the  vital  facts  in  issue. 

Rule  72  conflicts  with  the  statute  in  that  it  omits  that  portion  of  the 
statute  which  provides,  "where  it  is  agreed  by  the  parties  to  the  suit  or 
their  attorneys  of  record."  For  this  clause  in  the  statute,  rule  72  sub- 
stitutes this  language :  "Where  the  evidence  adduced  upon  the  trial  of 
the  cause,"  etc.,  without  leaving  it  to  the  parties  or  their  attorneys  to 
agree  whether  the  evidence  adduced  does  or  does  not  establish  a  fact  or 
facts  alleged  by  either  party.  Rule  78  conflicts  with  the  provisions  of 
the  statute  which  provides:  ^^"hen  there  is  any  reasonable  doubt  of 
the  sufficiency  of  the  evidence  to  constitute  proof  of  any  one  fact  under 
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the  preceding  rule," — the  preceding  rule  being  that  if  parties  agree  that 
certain  facts  are  proved  the  testimony  of  the  witnesses  shall  not  be 
co])ied  in  detail,  but  if  they  do  not  agree  then  the  evidence  may  be 
copied  in  detail, — "there  may  then  be  inserted  such  of  the  testimony 
of  the  witnesses," — not  condensed  throughout  as  required  by  rule  78, 
but  in  detail  as  provided  for  in  the  third  sentence  of  article  1379. 

Parks  dc  Garden ,  for  defendants  in  error  (with  whom  were  Messrs. 
Hogg  &  Robertson  on  the  brief),  urged,  in  support  of  a  motion  for  re- 
hearing, which  was  overruled: 

The  Supreme  Court  erred  in  rendering  an  opinion  that  is  so  indef- 
inite and  uncertain,  in  the  construction  of  the  rules  under  considera- 
tion, that  its  meaning  can  not  be  comprehended,  in  this:  that  it  states 
no  rule  to  be  followed  by  it  or  by  the  Court  of  Civil  Appeals,  and  is 
merely  a  finding  of  a  conclusion  of  fact,  and  leaves  the  question  of  en- 
forcing the  rules,  with  reference  to  the  preparation  of  a  statement  of 
facts,  to  the  mere  opinion  of  each  successive  judge  upon  the  bench, 
whose  opinion  could  not  be  known  from  the  examination  of  any  rules, 
until  the  question  of  the  enforcement  of  the  rules  in  each  particular 
case  shall  have  been  acted  upon  by  such  judge,  thereby  making  the 
alleged  rules  for  the  preparation  of  a  statement  of  facts  no  rules  at  all. 
Chase's  Blackstone,  2  ed.,  pp.  9,  10. 

The  Supreme  Court  erred  in  reversing  the  Court  of  Civil  Appeals 
upon  a  question  of  fact  with  reference  to  which  the  Court  of  Civil  Ap- 
peals had  exclusive  jurisdiction,  and  with  reference  to  which  the  Su- 
preme Court  had  no  jurisdiction,  the  Court  of  Civil  Appeals  having 
found  as  a  fact,  and  the  Supreme  Court  having  also  found  as  a  fact, 
that  the  rules  made  by  the  Supreme  Court  for  the  government  of  liti- 
gants in  making  a  statement  of  facts  on  appeal  had  been  violated,  and 
there  being  no  difference  between  that  character  of  fact  and  any  other 
character  of  fact.  Clarendon  Land,  Investment  and  Agency  Company 
v.  McClelland,  23  S.  W.  Rep.,  1100;  22  S.  W.  Rep.,  514. 

The  Supreme  Court  erred  in  not  holding  that  the  Supreme  Court  has 
the  right  to  prescribe  the  rules  (Texas  Land  Company  v.  Williams,  48 
Texas,  603;  Haley  v.  Davidson,  48  Texas,  (>15;  State  v.  Call,  22  So. 
Rep.,  748);  and  that  the  Court  of  Civil  Appeals  had  exclusive  juris- 
diction in  the  enforcement  of  its  own  rules,  where  there  is  room  for  con- 
struction as  to  whether  or  not  they  had  been  violated.  Hunter  v.  In- 
surance Co.,  78  K  W.  Rep.,  516;  Bair  v.  Hubartt  (Pa.),  21  Atl.  Rep., 
210;  Gannon  v.  Fritz,  79  Pa.  St.,  303;  Dailey  v.  Green,  3  Harris  (Pa.), 
118;  Nevin  v.  Morrison  (Pa.),  18  Atl.  Rep.,*  636. 

The  Supreme  Court  erred  in  not  holding  that  where  there  was  any 
evidence  apparent  upon  the  fact  of  the  statement  of  facts,  or  appear- 
ing from  an  examination  of  the  statement  of  facts,  tending  to  show 
that  the  rules  prescribed  for  the  making  of  a  statement  of  facts  had  been 
violated,  it  was  in  the  discretion  of  the  Court  of  Civil   Appeals   as 
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to  whether  or  not  that  court  would  enforce  the  rules,  and  as  to  what 
penalty  they  would  assess  for  a  violation  of  the  rules.  See  authorities 
last  above  cited. 

The  Supreme  Court  and  the  Court  of  Civil  Appeals  having  found 
that  the  rules  were  violated  in  the  preparation  of  the  statement  of  facts, 
the  Supreme  Court  erred  in  not  holding  that  the  rules  made  by  the 
Supreme  Court  to  govern  the  making  of  a  statement  of  facts,  have  the 
force  of  law,  and  that  the  courts  of  civil  appeals  have  no  authority  to 
dispense  with  said  rules.  Pratt  v.  Pratt  (Mass.),  32  X.  E.  Rep.,  747; 
State  V.  Edwards  (X.  C),  14  S.  E.  Rep.,  741;  Baker  v.  State  (Wis.),  54 
X.  \V.  Rep.,  1003;  Magnuson  v.  Billings,  52  X.  E.  Rep.,  803. 

The  Supreme  Court  has  no  power  to  suspend,  in  a  particular  case, 
the  rules  of  the  Court  of  Civil  Appeals  in  respect  to  the  preparation  of 
a  statement  of  facts,  such  rules  having  the  force  of  a  statute  until  ab- 
rogated by  competent  authority,  and  the  Court  of  Civil  Appeals  having 
found,  and  the  Supreme  Court  also  having  found,  that  the  rules  had  been 
violated,  the  Supreme  Court  erred  in  not  enforcing  them,  and  in  not 
holding  that  when  the  Court  of  Civil  Appeals  had  enforced  them,  the 
action  of  the  Court  of  Civil  Appeals  in  that  respect  would  not  be  reversed 
by  the  Supreme  Court,  except  for  manifest  and  material  error.  Baker 
v^  State,  54  X.  W.  Rep.,  1003;  Magnuson  v.  Billings,  52  X.  E.  Eep., 
803;  Bair  v.  Hubartt,  21  Atl.  Rep.,  210;  Hunter  v.  Insurance  Co.,  78 
X.  W.  Rep.,  516. 

The  Supreme  Court  erred  in  not  laying  down  some  definite  rule  to 
govern  the  courts  of  civil  appeals  and  the  legal  profession,  as  to  when 
the  Supreme  Court  will  permit  the  Court  of  Civil  Appeals  to  strike  a 
statement  of  facts  from  the  record,  where  there  is  evidence  upon  the 
face  of  the  statement  of  facts  that  the  rules  prescribed  by  the  Supreme 
Court  with  reference  to  the  preparation  of  a  statement  of  facts  have 
been  violated. 

The  Supreme  Court  erred  in  finding  as  a  matter  of  fact  that  the 
violation  of  the  rules  in  the  preparation  of  the  statement  of  facts  was 
not  so  flagrant  a  violation  as  to  justify  the  striking  out  of  the  state- 
ment of  facts. 

GAIXES,  Chief  Justice. — In  this  case,  upon  motion  of  the  defen- 
dants in  error,  the  Court  of  Civil  Appeals  struck  out  the  statement  of 
facts,  declined  to  consider  numerous  assignments  of  error  for  the  reason 
that  they  were  without  a  record  of  the  evidence  adduced  upon  the  trial, 
and  affirmed  the  judgment.  The  action  of  the  court  in  suppressing  the 
statement  of  facts  is  assigned  as  error  in  this  court.  The  question  so 
presented  has  given  us  much  trouble,  but,  after  a  very  careful  consid- 
eration, we  have  reached  the  conclusion  that  the  assignment  ought  to 
be  sustained. 

The  statement  of  facts  is  very  voluminous  and  bears  evidence  upon 
its  face  that  it  was  made  up  with  but  little  regard  for  the  rules.  But 
the  question  is.  does  it  manifest  such  a  flagrant  violation  of  the  regula- 
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tions  provided  for  the  guidance  of  counsel  in  such  matters  as  to  justify 
its  suppression? 

The  defendants  in  error,  Maggie  Barclay,  Maggie  Sline,  and  Alma 
Semond,  while  in  the  service  of  the  Oriental,  a  corporation  keeping  a 
hotel  in  the  city  of  Dallas,  were  injured  by  the  fall  of  an  elevator.  The 
hotel  building  was  the  property  of  the  plaintiff  in  error,  the  Oriental 
Investment  Company.  Each  of  the  defendants  in  error  brought  a  suit 
against  the  Oriental  for  her  injuries,  and  at  a  subsequent  day,  made  the 
plaintiff  in  error  a  party  defendant.  The  suits  were  afterwards  dis- 
missed as  to  the  original  defendant,  and,  by  agreement  of  parties,  were 
consolidated  and  tried  as  one.  It  was  claimed  in  the  amended  peti- 
tion that  the  accident  was  caused  by  a  defect  in  the  elevator  and  the 
incompetence  of  the  employe  who  was  operating  it  at  the  time,  and  that 
the  managers  of  the  hotel  had  been  negligent  in  not  discovering  and 
repairing  the  defect,  and  in  employing  such  a  careless  and  incompetent 
servant.  It  was  also  claimed  that  the  plaintiff  in  error  was  liable  for 
the  injury,  because  it  had  agreed  to  keep  the  property  in  repair,  and 
also  because,  as  alleged,  the  lessee  corporation  was  organized  and  owneS 
by  the  Oriental  Investment  Company  and  was  a  mere  pretended  corpor- 
ation created  by  the  latter  in  order  to  escape  liabilities  resulting  from 
the  operation  of  the  hotel. 

There  was  also  a  complication  growing  out  of  a  dismissal  of  the 
cases  as  to  the  original  defendant  and  the  execution  of  an  alleged  re- 
lease. Each  of  the  plaintiffs  claimed  damages  to  the  amount  of  more 
than  $50,000  and  each  recovered  a  judgment  for  $6000.  Although 
the  three  cases  were  tried  together,  and  although,  in  the  main,  the  evi- 
dence bearing  upon  the  question  of  the  defendant's  liability  was  the  same 
as  to  each  of  the  three  plaintiffs,  the  questions  as  to  the  extent  of  their 
injuries  were  as  distinct  as  if  they  had  been  injured  in  different  acci- 
dents. Upon  the  trial,  numerous  witnesses  were  examined  and  cross- 
examined  at  great  length,  numerous  depositions  were  read,  and  numer- 
ous papers  in  the  nature  of  documentary  evidence  were  introduced. 
Most  of  the  latter  were  offered  as  mere  circumstances  tending  to  show 
the  true  relations  between  the  Oriental  Investment  Company  and  the  Ori- 
ental, its  alleged  lessee,  and,  unlike  contracts,  conveyances,  and  the 
like,  could  not  well  be  set  out  by  giving  their  substance  and  effect.  The 
court  submitted  to  the  jury  thirty-three  special  issues ;  and,  in  the  opin- 
ion of  the  trial  judge,  the  findings  of  the  jury,  as  first  returned  into 
court,  were  so  inconsistent  that  he  felt  it  his  duty  to  send  them  back 
for  further  deliberation.  The  fact  that  a  large  amount  is  involved  in  a 
suit  neither  justifies  nor  excuses  a  violation  of  the  rules  which  have 
been  prescribed  for  making  out  a  statement  of  facts.  But  the  amount 
involved  becomes  a  very  important  factor  as  affecting  the  length  of  the 
trial  and  the  volume  of  the  record.  The  earnest  and  stubborn  contest 
engendered  by  the  struggle  for  a  great  stake  is  likely  to  protract  the  ex- 
amination of  witnesses,  to  increase  their  number,  and,  where  the  testi- 
mony is  conflicting  and  the  evidence  circumstantial,  is  calculated  to  draw 


Digitized  by 


Google 


430  93  Texas  Keports.  [March, 

into  the  case  side  issues  upon  mere  evidential  facts  which  prolong  the 
trial  and  swell  the  record.  In  view  of  these  facts  and  of  the  additional 
fact  that  the  pleadings  alone  occupy  nearly  two  hundred  pages  of  the 
type-written  record,  it  is  not  surprising  upon  first  blush  that  the  state- 
ment of  facts  should  attain  a  length  of  about  three  hundred  pages. 
Still,  it  is  apparent  from  an  inspection  that  it  might  and  ought  to 
Have  been  made  up  in  a  more  condensed  form. 

The  existing  rule  53  for  the  government  of  the  Courts  of  Civil  Ap- 
peals is  the  first  rule  of  the  court  which  expressly  authorized  the  ap- 
pellate court  to  disregard  a  statement  of  facts  when  not  made  out  ac- 
cording to  the  requirements  of  law.  But  the  power  to  do  so  under  the 
previous  rules  has  been  frequently  recognized  by  this  court.  Hawkins 
V.  Lee,  22  Texas,  544;  Dreiss  v.  Freidrich,  57  Texas,  70;  Wynne  v. 
Logan,  3  Texas  Law  Rev.,  387;  Railway  v.  Culberson,  68  Texas,  664. 
This  power  was  rarely,  if  ever,  exercised  by  this  court.  In  the  cases 
just  cited,  the  violation  of  the  rules  was  gross,  the  statements  in  most 
of  them  embracing  depositions  of  witnesses  in  which  both  questions  and 
answers  were  copied  at  length;  and  yet  the  court  declined  to  admin- 
ister the  harsh  remedy  of  suppressing  them.  In  amending  rule  53  in 
1895,  it  was  sought  to  be  more  specific  with  reference  to  this  matter 
and  it  was  there  provided  that  "if  the  violation  of  the  rule  be  flagrant, 
the  court  may  disregard  the  statement  of  facts  altogether,  unless,'*  etc; 
and  in  a  recent  case  in  which  a  writ  of  error  was  refused  by  this  court, 
we  upheld  the  Court  of  Civil  Appeals  of  the  Fourth  District  in  strik- 
ing out  the  statement  of  facts  because  it  was  evidently  a  copy  of  the 
stenographer's  notes,  which,  in  setting  out  the  testimony,  gave  both 
question  and  answer.  Brown  v.  Viscaya,  present  term.  It  is  evident 
that  the  departure  from  the  rules  is  not  so  marked  in  the  present  case 
as  in  that,  and,  in  our  judgment,  it  ought  not  to  be  considered  so  fla- 
grant a  violation  of  the  rules  as  to  justify  the  striking  out  of  the 
statement  of  facts. 

Since  we  are  of  opinion  that  it  was  error  to  strike  out  the  statement 
of  facts  and  since  the  plaintiff  in  error  was  entitled  to  have  the  Court 
of  Civil  Appeals  pass  upon  its  assignments  in  the  light  of  the  evidence 
adduced  upon  the  trial  and  to  exercise  that  jurisdiction  over  the  facts 
which  that  does  but  which  this  court  does  not  possess,  the  judgment  of 
affirmance  in  the  appellate  court  will  be  reversed  and  the  cause  re- 
manded to  that  court  for  further  proceedings  in  accordance  with  this 
opinion.     It  is  accordingly  so  ordered. 

Reversed  and  remanded  to  Court  of  Civil  Appeals, 


Digitized  by 


Google 


1900.']  Berry  v.  McAdams.  431 

J.  P.  Berry  et  al.  v.  A.  6.  McAdams  et  al. 

No.  839.    Decided  March  19,  1900. 

1.  Mechanic's  Lien— Material  Furnished  Contractop— Notice. 

One  who  furnishes  lumber  to  a  contractor  for  the  erection  of  a  building  can  not 
enforce  a  lien  therefor  against  the  owner  who  has  settled  with  the  contractor  in 
full  before  receiving  written  notice  of  the  claim,  as  provided  by  Revised  Statutes, 
article  3296,  though  such  owner  had  actual  verbal  notice  of  the  materialman's  claim 
before  settling.    (Pp.  435-437.) 

2.  Same. 

The  practical  effect  of  Revised  Statutes,  articles  3296,  3308,  is  to  garnish  so  much 
of  the  sum  due  from  the  owner  of  the  building  as  may  be  necessary  to  pay  for 
material  furnished;  but  the  owner  and  his  property  are  exempted  from  liability 
unless  written  notice  be  given  before  he  pays  the  contractor.    (P.  437.) 

8.    Same— Constitution — Statute. 

Whether  or  not,  independently  of  the  statute,  the  Constitution  gives  a  lien  to  per- 
sons who  do  not  contract  with  the  owner  of  the  property,  the  requirement  that  the 
Legislature  provide  for  the  enforcement  of  the  lien  (Constitution,  article  16,  sec- 
tion 37)  gives  it  power  to  enact  the  law  requiring  notice  in  writing  by  a  sub-contractor 
to  the  owner  before  he  settles  with  the  contractor.    Rev.  Stats.,  art.  3296.    (P.  437.) 

Question  certified  from  the  Court  of  Civil  Appeals  for  the  Third 
District,  in  an  appeal  from  Collin  County. 

Abemathy  &  Beverly  and  R,  T.  Shelton,  for  appellants. — Housewright, 
Swayze  &  Co.  being  the  beneficial  owners  of  the  building,  and  J.  F.  Berry 
having  contracted  to  erect  the  building  and  furnish  all  the  material 
for  that  purpose,  and  McAdams  having  made  no  contract  with  the 
owners  of  the  building,  but  having  sold  his  lumber  and  material  direct 
to  Berry  on  a  verbal  contract  with  Berry  alone,  and  not  having  made 
the  building  himself,  McAdams  has  no  lien  under  the  Constitution  on 
the  building  for  the  value  of  the  material  furnished  J.  F.  Berry.  This 
proposition  is  supported  by  the  facts  found  and  certified  by  the  Court 
of  Civil  Appeals.  Gilmer  v.  Wells,  43  S.  W.  Rep.,  1058 ;  Horan  v.  Frank, 
51  Texas,  404;  Harris  County  v.  Campbell,  68  Texas,  28;  Riter  v. 
Houston  Oil  Co.,  48  S.  W.  Rep.,  758. 

The  Constitution  declares  that  "mechanics,  artisans,  and  material- 
men of  every  class  shall  have  a  lien  upon  the  buildings  and  articles  made 
or  repaired  by  them  for  the  value  of  their  labor  done  thereon  or  material 
furnished  therefor."  It  will  be  observed  that  this  article  only  gives  a 
lien  on  the  buildings,  etc.,  made  or  repaired  by  them.  If  McAdams, 
the  materialman,  neither  made  nor  repaired  the  building,  then  he  has 
no  lien  under  the  Constitution  although  he  may  have  sold  the  material 
to  the  man  (Berry)  who  did  make  it.  If  it  was  not  the  intention  of 
the  framers  of  the  Constitution  to  thus  limit  the  lien,  why  use  the  words 
"made  or  repaired  by  them"  after  the  words  "mechanics,  artisans,  and 
materialmen  ?"  The  word  "them"  refers  back  to  all  three  of  the  classes 
mentioned,  to  wit,  mechanics,  artisans,  and  materialmen,  and  it  can  not 
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be  made  to  apply  to  any  one  and  not  the  others  without  doing  violence 
to  a  plain  expression  of  the  English  language.  A  materialman  has  no 
lien  under  the  Constitution  unless  he  both  furnish  the  material  and 
make  or  help  to  make  the  building  on  which  he  seeks  to  fix  the  lien. 

Now  this  article  does  not  say  that  materialmen  shall  have  a  lien  on 
all  buildings  for  the  erection  of  which  they  may  furnish  material.  The 
-first  part  of  the  article  clearly  indicates  what  buildings  the  materialman 
may  have  his  lien  on,  and  clearly  says  the  lien  shall  be  on  those  made  or 
repaired  by  him,  and  not  on  those  which  he  merely  furnishes  material 
for.  The  latter  part  merely  shows  for  what  he  shall  have  his  lien  and 
simply  states  that  it  shall  be  for  the  value  of  the  material  furnished 
therefor,  that  is,  to  make  or  repair  the  building.  It  appears  clear  that 
McAdams  neither  made  nor  repaired  the  building,  but  simply  sold  the 
material  which  was  used  by  the  maker  in  erecting  the  house,  and  con- 
sequently has  no  lien  under  the  Constitution. 

If  McAdams,  the  materialman,  had  a  lien  on  the  building  under  the 
Constitution,  then  the  same  was  lost  by  his  failing  to  file  his  itemized 
account  for  record  in  office  of  county  clerk  before  the  owners,  House- 
wright,  Swayze  &  Co.,  settled  with  Berry,  the  builder.  Constitution, 
sec.  37,  art.  16;  Sayles'  Stats.,  arts.  3294,  3295,  3296. 

Under  the  statute,  the  materialman  must  file  his  itemized  account  for 
record  and  give  notice  to  the  owner  of  the  building  before  he  can  fix  a 
lien.  If  the  owner  had  paid  all  the  contract  price  before  that  has  been 
done,  then  the  lien  is  lost.  The  questions  certified  show  that  all  the 
contract  price  was  paid  before  the  account  was  filed  for  record.  The 
Constitution,  which  gives  a  lien,  in  the  same  article  requires  that  the 
Legislature  shall  provide  for  a  speedy  and  efficient  enforcement  of  the 
same.  If  the  Legislature  makes  the  provision  demanded  by  the  Con- 
stitution, and  it  has,  then  the  enactment  becomes  an  essential  part  of  the 
law  and  must  be  followed,  otherwise  the  lien  will  be  lost.  If  that  be 
not  the  effect,  then  why  this  constitutional  provision  for  the  Legislature 
to  make  provision  for  its  speedy  and  efficient  enforcement?  The  Legis- 
lature, in  pursuance  of  the  Constitution,  having  made  the  provision, 
that  becomes  the  only  mode  by  which  the  lien  can  be  preserved  or  en- 
forced, and  a  failure  to  comply  with  this  statute,  by  not  recording  the 
itemized  account  before  the  contract  price  is  paid,  will  necessarily  for- 
feit the  lien. 

Berry  had  a  right  to  compel  Housewright,  Swayze  &  Co.  to  pay  him 
at  any  time  before  the  lien  was  fixed,  the  money  being  due.  If  Berry 
had  the  right  to  compel  the  payment,  it  would  be  no  defense  to  say,  "I 
will  not  pay  because  McAdams  may  file  a  lien  on  the  building,  although 
he  has  not  done  so  up  to  the  time  of  suit."  Berry  would  be  postponed 
in  the  collection  of  his  money  on  the  bare  possibility  that  McAdams 
might  fix  a  lien  at  some  future  time.  And  in  the  meantime,  work  on  the 
building  might  be  suspended  and  work  abandoned,  as  in  this  case,  and 
the  entire  contract  between  the  owner  and  the  builder  might  be  broken 
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up  and  destroyed.  Such  a  construction  would  lead  to  too  serious  results 
on  the  mere  possibility  of  McAdams  filing  a  materialman's  lien.  The 
better  and  more  sensible  construction  would  be  to  require  the  material- 
man to  file  his  lien  at  once,  and  if  he  failed  or  delayed  until  the  contract 
price  is  all  paid  out,  he  alone  should  be  the  sufferer.  Let  him  who 
trusts  most  suffer  most. 

In  order  to  secure  a  lien  under  the  statute,  the  statute  must  be  strictly 
followed.  It  is  nowhere  provided  that  simple  notice,  given  by  the  ma- 
terialman to  the  owner,  that  material  furnished  to  the  builder  had  not 
been  paid  for,  will  fix  a  lien.  The  law  requires  that  an  itemized  account 
be  filed  for  record  and  notice  given.  If  that  be  not  done  before  the  con- 
tract price  is  paid,  the  lien  is  lost.  In  this  case  the  whole  price  was 
paid  before  the  materialman  filed  his  account  and  gave  notice  to  the 
owners. 

J.  H,  Pearson  and  3f.  H.  Garnett,  for  appellees. — McAdams  has  the 
lien  created  by  the  Constitution  and  which  is  independent  of  the  statute. 
Bassett  v.  Mills,  89  Texas,  166 ;  Johnson  v.  Amarillo  Improvement  Co., 

88  Texas,  611;  Elevator  Co.  v.  Maverick,  88  Texas,  492;  Implement  Co. 
V.  Electric  Light  Co.,  74  Texas,  607;  Trammell  v.  Mount,  68  Texas, 
215. 

The  only  object  and  purpose  of  the  law  in  requiring  notice  to  be  given 
is  that  the  owner  of  the  property  may  protect  himself  when  he  settles 
with  the  contractor;  and  if  he;  the  owner,  has  such  notice  he  is  bound 
by  it.  Strang  v.  Pray,  89  Texas,  529;  Padgitt  v.  Dallas  Brick  and 
Construction  Co.,  92  Texas,  628. 

The  Constitution  creates  the  lien  at  the  time  of  the  transaction,  and 
the  lien  of  the  appellee,  though  not  fixed  before  record  of  the  contract 
or  bill  of  particulars,  when  it  is  fixed  relates  hack  to  the  time  when  the 
material  was  furnished,  and  takes  precedence  of  all  claims  to  the  property 
improved,  which  have  been  fastened  upon  it  since  that  time.  Imple- 
ment Co.  V.  Electric  Light  Co.,  74  Texas,  607 ;  Trammell  v.  Mount,  68 
Texas,  216 ;  Schultze  v.  Adams  Ice  Co.,  2  Texas  Civ.  App.,  237. 

Within  the  time  allowed  for  the  lien  to  be  fixed  by  being  recorded, 
every  person  dealing  with  the  property  is  charged  with  notice  of  the 
existence  of  that  lien.  Implement  Co.  v.  Electric  Light  Co.,  74  Texas, 
607;  Padgett  v.  Dallas  Brick  and  Construction  Co.,  92  Texas,  628; 
Trammell  v.  Mount,  68  Texas,  215. 

The  fact  that  McAdams  had  no  contract  with  House w  right,  Swayze 
&  Co.  can  not  prevent  him  from  asserting  such  lien.     Bassett  v.  Mills, 

89  Texas,  166;  Johnson  v.  Improvement  Co.,  88  Texas,  511. 
Housewright,  Swayze  &  Co.  having  actual  notice,  could  not  settle 

with  Berry  and  defeat  the  lien  before  the  expiration  of  the  time  allowed 
by  the  statute  for  filing  and  recording  the  account  and  giving  notic*e  in 
writing. 

Vol.  LXXXXIII.  Supreine-28 
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BROWN,  Associate  Justice. — The  Court  of  Civil  Appeals  for  the 
Third  Supreme  Judicial  District  has  certified  to  this  court  the  following 
statement  and  question: 

"A.  G.  Mc Adams  brought  this  suit  against  Housewright,  Swayze  A 
Co.  and  certain  other  defendants  who  have  not  appealed,  to  recover  upon 
an  account  for  lumber  furnished  for  the  construction  of  a  house  and 
to  foreclose  an  alleged  lien  upon  the  house.  The  record  shows  House- 
wright, Swayze  &  Co.  to  be  the  beneficial  owners  of  certain  town  lots. 
They  caused  a  contract  to  be  made  with  J.  F.  Berry  for  the  construction 
of  a  storehouse  on  said  lots,  but  they  made  no  contract  with  McAdams. 
Berry  made  a  verbal  contract  with  McAdams,  a  lumber  dealer,  to  fur- 
nish the  lumber  used  in  the  contruction  of  the  house,  estimated  to  ag- 
gregate about  $1500.  This  contract  was  made  in  August,  1894,  and 
Berry  was  to  pay  for  the  lumber  as  follows :  $500  November  6  and  $500 
December  6,  1894,  and  $500  on  January  6,  1895.  Before  any  of  the 
lumber  was  furnished,  Housewright,  Swayze  &  Co.  were  apprised  of  the 
terms  of  the  contract  between  Berry  and  McAdams.  McAdams  com- 
menced furnishing  the  lumber  in  August,  and  continued  to  do  so  as  re- 
quired up  to  January  13,  1895,  the  total  amount  furnished  amounting 
to  $1513.06.  It  was  not  shown  that  he  did  anything  else  towards  the 
construction  of  the  house  than  furnishing  the  lumber. 

"On  January  21,  1895,  McAdams  filed  his  account  for  record,  and 
gave  the  necessary  written  notice  to  secure  and  preserve  his  lien  under 
the  statute.  The  lumber  so  furnished  to  Berry  was  used  in  the  con- 
struction of  the  storehouse  referred  to. 

'^hen  the  first  payment  for  the  lumber  fell  due,  McAdams  notified 
Housewright,  Swayze  &  Co.  that  it  had  not  been  paid,  and  from  that 
time  on  they  had  notice  of  the  fact  that  Berry  was  owing  McAdams  for 
the  lumber  that  had  already  been  and  was  still  being  furnished  for  the 
building. 

"Prior  to  January  21,  1895,  Berry  threw  up  the  contract  for  the  con- 
struction of  the  house,  and  it  cost  over  $1000  to  complete  it ;  and  at  the 
time  of  his  abandonment  of  the  contract,  Housewright,  Swayze  &  Co. 
had  paid  him  all  that  he  was  entitled  to  receive  under  his  contract,  and 
have  paid  out  all  that  they  agreed  to  pay  for  the  construction  of  the 
building;  but  they  had  not  settled  with  him  nor  made  such  payments 
at  the  time  they  first  received  notice  of  McAdams'  claim.  A  judgment 
for  the  debt  and  foreclosure  of  lien  was  rendered. 

"The  Constitution  of  this  State  declares  that  ^mechanics,  artisans  and 
materialmen  of  every  class,  shall  have  a  lien  upon  the  buildings  and  ar- 
ticles made  or  repaired  by  them,  for  the  value  of  their  labor  done  thereon 
or  material  furnished  therefor;*  and  it  has  been  repeatedly  held  in  re- 
cent years  that  this  provision  of  the  Constitution  is  self -executing  and 
fixes  and  secures  the  lien  referred  to,  without  the  aid  of  the  statute. 
But  whether  or  not  one  asserting  a  lien  created  by  the  Constitution  and 
without  reference  to  the  statute  must  show  a  contract  with  the  owner  of 
the  building,  dot^s  not  appear  to  have  been  decided  by  the  Supreme  Court, 
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and  there  appears  to  be  some  conflict  of  opinion  among  the  courts  of 
civil  appeals  on  the  question.  See  Gilmer  v.  Wells,  43  S.  W.  Rep.,  1058 ; 
Riter  v.  Houston  Oil  Refining  and  Manufacturing  Co.,  48  S.  W.  Rep., 
758,  and  Padgitt  v.  Dallas  Brick  and  Construction  Co.,  51  S.  W.  Rep., 
529. 

"Therefore,  this  question  being  one  of  importance  and  material  in 
this  case,  it  is  certified  to  the  Supreme  Court  for  decision,  the  specific 
question  being: 

"Under  the  facts  stated  above,  had  McAdams  a  lien  created  by  the 
Constitution  and  independent  of  the  statute,  which  could  not  be  de- 
feated by  Housewright,  Swayze  &  Co.  settling  with  Berry,  after  they 
received  notice  of  the  claim?  Or  will  the  fact  that  McAdams  had  no 
contract  with  Housewright,  Swayze  &  Co.  prevent  him  from  asserting 
such  lien  ?  Or  if  the  lien  existed,  was  it  subject  to  the  right  of  House- 
wright, Swayze  &  Co.,  though  having  actual  notice  of  the  claim,  to 
settle  with  Berry  and  defeat  the  lien  before  the  expiration  of  the  time 
allowed  by  statute  for  filing  and  recording  the  account  and  giving  notice 
in  writing?" 

To  the  question  propounded,  we  answer:  The  validity  of  McAdams* 
lien  against  the  property  of  Housewright,  Swayze  &  Co.  depends  upon 
his  compliance  with  the  requirements  of  the  statutes  enacted  in  pur- 
suance of  the  Constitution  of  this  State.  From  the  statement,  it  appears 
that  McAdams  did  not  give  written  notice  of  his  claim  for  material 
furnished  to  House^\Tight,  Swayze  &  Co.  before  they  had  paid  to  Berry 
the  amount  due  him  under  the  contract  for  building  the  house,  and,  by 
the  terms  of  article  3308,  Revised  Statutes,  Housewright,  Swayze  &  Co. 
were  not  liable  to  McAdams  for  the  material  furnished  to  the  subcon- 
tractor. 

Article  16,  section  37,  of  the  Constitution  provides:  "Mechanics, 
artisans  and  materialmen  of  every  class  shall  have  a  lien  upon  the  build- 
ings and  articles  made  or  repaired  by  them  for  the  value  of  their  labor 
done  thereon  or  material  furnished  therefor,  arid  the  Legislature  shall 
provide  by  law  for  the  speedy  and  efficient  enforcement  of  said  liens." 
In  obedience  to  the  Constitution,  the  Legislature  enacted  article  3296 
and  article  3308  to  enforce  liens  of  the  class  of  materialmen  to  which 
McAdams  belonged.  Article  3296,  so  far  as  it  affects  the  question  before 
us,  is  as  follows : 

"Any  person,  firm  or  corporation  who  may  furnish  any  material  to 
any  contractor,  subcontractor,  agent,  or  receiver,  to  be  used  in  the  erec- 
tion of  any  house,  building,  or  improvement,  or  to  repair  any  house, 
building,  or  improvement,  *  *  *  by  giving  written  notice  to  the 
owner  or  his  agent  of  such  house,  building,  or  improvement  *  *  * 
of  each  and  every  item  furnished,  and  by  showing  how  much  there  is 
due  and  unpaid  on  each  bill  of  lumber  for  material  furnished  by  said 
lumberman,  corporation  or  materialman  under  said  contract,  at  any  time 
within  ninety  days  after  the  indebtedness  shall  have  accrued,  may  fix 
and  secure  the  lien  provided  for  in  this  chapter  as  to  the  material  fur- 
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nished  at  the  time  or  subsequent  to  the  giving  of  the  written  notice 
above  provided  for,  by  filing  in  the  oflBee  of  the  county  clerk  of  the 
county  in  which  such  property  is  situated  *  ♦  ♦  an  itemized  ac- 
count of  his  or  their  claim,  as  provided  in  this  article,  and  cause  the 
same  to  be  recorded  in  a  book  kept  by  the  county  clerk  for  that  purpose ; 
provided  that  in  no  case  shall  the  owner  be  compelled  to  pay  a  greater 
sum  for  [or]  on  account  of  labor  performed  or  material,  machinery, 
fixtures,  and  tools  furnished  as  provided  in  this  chapter,  than  the  price 
or  sum  stipulated  in  the  original  contract  between  such  owner  and  the 
original  contractor  or  builder  of  such  house,  building,  fixtures,  improve- 
ments, or  repairs."  The  foregoing  article  is  substantially  the  same  as 
section  3  of  the  Act  of  1889,  in  force  at  the  time^the  rights  involved 
accrued. 

It  will  be  observed  that  the  law  requires  all  who  may  furnish  material 
to  any  person  other  than  the  owner  to  notify  the  latter  of  the  character 
and  value  of  the  material  so  furnished  so  that  he  may  protect  himself 
by  reserving  out  of  the  price  to  be  paid  by  him  the  value  of  material 
placed  into  such  improvement.  In  furtherance  of  this  purpose,  the 
Legislature  also  enacted  article  3308,  Revised  Statutes,  in  the  following 
language :  ^TEn  all  cases  when  a  lien  shall  be  filed  under  a  provision  of 
this  chapter,  by  any  person  other  than  the  original  contractor  or  builder, 
it  shall  be  the  duty  of  the  original  contractor  to  defend  any  action 
brought  thereupon,  at  his  own  expense,  and  during  the  pending  of  such 
action,  the  owner  may  withhold  from  the  contractor  or  builder  the 
amount  of  money  for  which  such  lien  shall  be  filed,  and  in  case  of  judg- 
ment against  the  owner  or  his  property  upon  the  lien,  he  shall  be  entitled 
to  deduct  from  any  amount  due  by  him  to  the  contractor  the  amount  of 
said  judgment  and  costs,  and  if  he  shall  have  settled  with  the  contractor 
or  builder  in  full,  he  shall  be  entitled  to  recover  back  from  the  contractor 
any  amount  so  paid  by  the  owner  for  which  the  contractor  or  builder 
was  originally  the  party  liable.  But  no  owner  or  proprietor  shall  in  any 
case  be  required  to  pay,  nor  his  property  be  liable  for  any  money  that  he 
may  have  paid  to  the  contractor  before  the  fixing  of  the  lien  or  before  he 
has  received  written  notice  of  the  existence  of  the  debt,  and  all  subcon- 
tractors, laborers,  and  materialmen  shall  have  preference  over  other  cred- 
itors of  the  principal  contractor  or  builder ;  provided  further,  a  copy  of 
each  bill  of  lumber  furnished  to  the  contractor  or  builder,  as  the  same  is 
furnished,  shall  be  delivered  to  the  owner  of  said  homestead,  said  bill 
specifying  each  item  so  furnished,  how  much  is  paid  thereon,  and  what  is 
due  for  lumber  or  material  furnished  for  said  contract  prior  thereto ;  pro- 
vided, when  the  debt  is  paid  under  the  contract  for  such  building  or  im- 
provements, the  party  for  whose  interest  the  contract  was  recorded  shall 
enter  a  relinquishment  sho>\'ing  a  full  compliance  of  said  contract  to  the 
extent  of  all  money  due  them  from  the  original  contractor  or  builder 
on  account  of  labor  done  or  material  furnished,  and  the  money  due  said 
original  contractor  or  builder  from  the  person  owning  or  having  improve- 
ments made  shall  not  be  garnished  by  other  creditors  to  the  prejudice  of 
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such  subcontractors,  mechanics,  laborers,  or  materialmen."  The  prac- 
tical effect  of  article  3296  in  connection  with  the  article  last  quoted  is 
to  garnish  so  much  of  the  sum  due  from  the  owner  of  the  building  as 
may  be  necessary  to  pay  for  material  furnished ;  but,  for  the  protection 
of  the  owner,  he  and  his  property  are  exempted  from  liability  for  such 
claims  unless  written  notice  be  given  before  he  pays  the  contractor. 
The  object  was  to  give  full  opportunity  to  the  materialman  to  assert 
and  enforce  his  claim  in  such  manner  as  to  appropriate  to  himself  the 
benefit  of  the  contract  made  between  the  owner  and  the  original  con- 
tractor, but,  in  doing  so,  he  must  have  due  regard  to  the  rights  of  the 
former,  giving  due  notice  of  the  claim,  as  the  law  directs. 

Appellee  insists  that  the  notice  required  by  the  statute  is  for  the 
benefit  of  the  owner  of  the  property  improved,  and  that  actual  knowledge 
by  Housewright,  Swayze  &  Co.  was  a  sufficient  compliance  with  the  law. 
The  language,  ^TBut  no  owner  or  proprietor  shall  in  any  case  be  required 
to  pay,  nor  his  property  be  liable  for  any  money  that  he  may  have  paid 
to  the  contractor  before  the  fixing  of  the  lien  or  before  he  has  received 
written  notice  of  the  existence  of  the  debt,"  is  so  explicit  that  the  court 
can  not  construe  it  to  mean  something  less.  The  policy  of  the  law  is  to 
relieve  the  owner  from  demands  upon  the  ground  of  actual  knowledge 
and  constructive  notice,  because  he  could  rarely  defend  himself  from 
such  claims.  Written  notice  is  certain  and  definite  information  upon 
which  the  owner  must  act.  McAdams  did  not  fix  his  lien  nor  give  the 
written  notice  before  payment  was  made  by  Housewright,  Swayze  &  Co. 
to  Berry,  the  contractor,  and  is  not  entitled  to  enforce  a  lien  upon  their 
property  for  material  furnished  to  a  subcontractor. 

The  appellant  claims  that  the  Constitution  gives  no  lien  to  persons 
who  do  not  contract  with  the  owner  of  the  property.  On  the  other  hand, 
it  is  insisted  by  appellee  that  a  lien  is  given  by  the  Constitution  in  favor 
of  all  classes  of  materialmen  and  laborers  which  attaches  independently 
of  any  statutory  provisions.  That  question  was  decided,  as  to  claims  of 
subcontractors,  in  Horan  v.  Frank,  51  Texas,  401,  with  which  there  is 
apparent  conflict  in  the  utterances  of  later  cases ;  but  it  is  not  necessary 
for  us  to  decide  the  question.  Assuming,  however,  for  the  purposes  of 
this  case,  that  the  Constitution  does  give  a  lien  in  favor  of  the  class  of 
persons  to  which  the  appellee  belongs,  it,  at  the  same  time,  requires  of 
the  Legislature  to  enact  laws  for  the  enforcement  of  such  lien,  which 
has  been  done,  and  we  hold  that  the  laws  above  referred  to  are  within  the 
powers  of  the  Legislature  over  the  subject,  and  that  a  failure  by  the  ap- 
pellee to  comply  with  their  requirements  defeats  his  lien  claimed  under 
the  Constitution.  In  other  words,  it  is  a  reasonable  and  just  regulation 
for  the  efficient  enforcement  of  the  lien  of  the  materialman  which  he 
must  comply  with  in  order  to  avail  himself  of  the  benefit  of  the  provi- 
sions of  the  Constitution,  There  being  valid  laws  upon  the  subject,  the 
question  what  would  be  appellees'  rights  if  there  were  no  such  statute 
can  not  arise. 
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John  Farmer,  County  Treasurer,  v.  W.  N.  Shaw. 

No.  883.    Decided  March  22,  1900. 

1.  County  Judge — CommiBsioners  Court — Compensation. 

Articles  2450  and  2466,  Revised  Statutes,  are  not  necessarily  inconsistent,  and  an 
allowance  by  the  commissioners  court  of  an  annual  salary  of  $1500  to  the  county 
judge,  under  the  former  article,  for  presiding  over  that  court  and  other  official 
business,  will  not  prevent  him  from  drawing  also  the  compensation  of  $3  per  day 
allowed  by  the  latter  article  for  sitting  as  a  member  of  such  court.     (Pp.  443-445.) 

2.  Same — Statutory  Construction — ^History  of  Enactment. 

Where  the  meaning  of  a  statute  is  doubtful  it  is  proper  to  recur  to  the  history 
of  the  enactment  in  order  to  throw  light  on  its  construction  and  ascertain  the 
intent  of  the  Legislature.     (P.  444.) 

8.    Same— Statutes  Construed. 

Reviewing  the  history  of  the  enactments  culminating  in  the  present  Revised 
SUtutes,  articles  2450  and  2466  (Revised  Statutes,  1879,  articles  2386,  2402;  Act 
August  23,  1876,  sections  6  and  14),  held,  that  the  purpose  was  to  provide  by  article 
2450  that  the  county  judge  should  receive  at  least  as  much  as  a  commissioner,  while 
sitting  as  a  member  of  that  court;  and  by  article  2466  that  the  court  might  allow 
him  further  compensation,  as  a  part  o{  his  general  salary,  for  incidental  services. 
(Pp.  443-445.) 

Questions  certified  from  the  Court  of  Civil  Appeals  for  the  Third 
District,  in  an  appeal  from  Harris  County. 

S.  E.  Tracy,  T.  S.  Smith,  R,  H.  Wa^-d,  and  T.  S,  Reese,  for  appel- 
lant.— Appellee  having  been  allowed  the  sum  of  $1500  per  year,  as 
county  judge,  by  the  Commissioners  Court  of  Harris  County,  by  orders 
duly  made  and  entered  in  the  minutes  of  said  court,  "for  presiding 
over  the  Commissioners  Court,  ordering  elections  and  making  returns 
thereof,  hearing  and  determining  civil  causes,  and  transacting  all  other 
official  business  not  otherwise  provided  for,"  in  accordance  with  article 
2450  of  the  Revised  Statutes,  he  was  not  entitled  to  receive  in  addition 
thereto  pay  for  presiding  over  the  Commissioners  Court  at  the  rate  of 
$3  for  each  day  in  accordance  with  article  2466;  the  warrant  upon 
which  the  suit  was  based  being  issued  to  him  for  his  services  under  said 
article.  Sec.  18,  art.  5,  Constitution  of  1876;  sec.  15,  art.  5,  Constitu- 
tion of  1876;  Acts  of  1876,  pp.  286,  292;  Acts  of  1879,  pp.  90-93;  ar- 
ticles 2386,  2402,  Rev.  Stats.,  1879;  articles  2450,  2466,  Rev.  Stats., 
1895. 

Articles  2450  and  2466,  Revised  Statutes  of  1895,  being  in  irreconcil- 
able conflict  with  each  other  as  to  the  compensation  of  a  county  judge 
as  to  services  for  presiding  over  the  commissioners  court,  it  is  permis- 
sible to  resort  to  the  original  statute  from  which  said  two  articles  were 
taken,  which  is  an  act  entitled  "An  Act  to  fix  and  regulate  the  fees  of 
all  the  officers  of  the  State  of  Texas,  and  of  the  several  counties  thereof," 
approved  August  23,  1876  (see  Acts  1876,  pages  284  to  294),  for  the  pur- 
pose  of  ascertaining  the  intent  of  the  Legislature  in  determining 
whether  those  portions  of  said  two  articles  of  the  Revised  Statutes  above 
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cited  which  conflict  with  each  other  were  not  inserted  in  the  Revised 
Statutes  by  the  codifiers  by  inadvertence  or  mistake.  Said  Act  of 
1876  shows  that  the  Legislature  intended  to  give  a  county  judge  his  sal- 
ary for  compensation  for  presiding  over  the  commissioners  court,  and 
only  intended  to  give  the  other  members  of  the  commissioners  court 
per  diem  compensation;  said  act  controls  said  two  articles  of  the 
Revised  Statutes,  and  removes  the  conflict,  and  deprives  the  county 
judge  of  any  right  to  a  per  diem  compensation  under  article  2466. 
Sec.  18,  art.  5,  Constitution  of  1876;  sec.  15,  art.  5,  Constitution  of 
1876;  sees.  6,  14,  Acts  of  1876,  pp.  286,  292;  Acts  of  1879,  pp.  90,  91, 
92,  93;  Arts.  2386,  2402,  Rev.  Stats.,  1879;  Art.  2450  (2386),  Rev.  Stats., 
1895;  Art.  2466  (2402),  Rev.  Stats.,  1895;  Black  on  Interp.  of  Laws, 
368,  369;  Endlich  on  Interp.  of  Laws,  sees.  40,  202;  Braun  v.  State, 
49  S.  W.  Rep.,  622;  Nicholson  v.  Railway,  49  Ala.,  205;  Pratt  v.  Street 
Corns.,  139  Mass.,  563;  Ex  Parte  Ray  &  Defoe,  45  Ala.,  19;  United 
States  V.  Bowen,  100  U.  S.,  513;  Myer  v.  Car  Co.,  102  U.  S.,  11;  Victor 
V.  Arthur,  104  U.  S.,  499.  The  following  authorities  bear  directly  upon 
the  proper  construction  of  a  revision  of  the  laws :  St.  Lours  v.  Alexan- 
der, 23  Mo.,  509 ;  City  of  Cape  Girardeau  v.  Riley,  52  Mo.,  428 ;  Stafford 
v.  Creditors,  11  La.  Ann.,  470;  Wright  v.  Oakley,  5  Mete,  406;  Groetz 
V.  McKinzie,  3  Wash.,  194,  225;  Mobile  Savings  Bank  v.  Patty,  16  Fed. 
Bep.,  751. 

Section  18  of  article  5  of  the  Constitution  of  1876  reads:  ^^ach 
county  shall  in  like  manner  be  divided  into  four  commissioners'  pre- 
cincts, in  each  of  which  there  shall  be  elected  by  the  qualified  voters 
thereof  one  county  commissioner,  who  shall  hold  his  office  for  two  years. 
*  *  *  The  county  commissioners  so  chosen,  with  the  county  judge 
as  presiding  officer,  shall  compose  the  county  commissioners  court. '^ 

There  can  be  under  this  constitutional  provision  but  four  county 
commissioners,  one  for  each  commissioner's  precinct.  These  commis- 
sioners are  elected  and  act  for  their  respective  precincts.  The  Constitu- 
tion nowhere  provides  for  or  recognizes  more  than  four  county  com- 
missioners. The  constitutional  provision  above  says  that  "the  county 
commissioners  so  chosen,  with  the  county  judge  as  presiding  officer, 
shall  compose  the  county  commissioners  court.''  We  think  that  this 
plainly  means  that  this  court  can  only  consist  of  the  commissioners  "so 
chosen,"  that  is,  the  four  commissioners,  one  elected  for  each  precinct. 
That  the  commissioners  court  can  only  be  composed  of  the  four  commis- 
sioners, but  the  county  judge  presides  over  the  court.  That  court  is 
composed  of  four  commissioners,  but  the  county  judge  is  presiding  of- 
ficer. That  the  county  judge  is  not  and  can  not  be  a  county  commis- 
sioner, but  is  presiding  officer  of  the  court,  consisting  of  but  four  com- 
missioners. That  the  county  judge  does  not  preside  over  the  court  as 
a  county  commissioner,  nor  participate  in  its  business  or  deliberations 
as  a  county  commissioner,  but  does  so  by  virtue  of  being  county  judge, 
and  as  such  the  presiding  officer  of  the  court.  Article  2450  reads  as 
follows:     "For  presiding  over  the  commissioners  court,  ordering  elec- 
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tions  and  making  returns  thereof,  hearing  and  determining  civil  causes 
and  transacting  all  other  ofiBcial  business  not  otherwise  provided  for, 
the  county  judge  shall  receive  such  salary  from  the  county  treasury  as 
may  be  allowed  by  order  of  the  commissioners  court."  The  appellee 
has  drawn  from  the  county  treasury  a  salary  of  $1500  a  year,  under  an 
order  allowing  him  that  amount.  The  order  refers  to  said  article  2450, 
and  gives  him  this  salary  for  the  services  set  forth  in  this  article,  and 
among  the  purposes  enumerated  was  "for  presiding  over  the  commis- 
sioners court."  This  construction  makes  the  county  judge  occupy  a 
dual  position.  It  makes  him  a  county  commissioner,  and  in  addition 
thereto  it  makes  him  the  presiding  officer  of  the  court,  and  recognizes 
the  performance  by  him  of  duties  of  both  positions  and  in  both  capacities, 
and  allows  him  pay  as  a  county  commissioner  and  additional  pay  as  pre- 
siding oflBcer.  We  urgently  insist  that  the  county  judge  is  not  a  county 
commissioner,  does  not  perform  the  duties  of  a  county  commissioner,  but 
in  the  language  of  the  Constitution,  he  is  the  "presiding  oflScer  of  the 
court."  The  Constitution  makes  the  county  judge  ex  oflBcio  presiding  of- 
ficer of  the  commissioners  court,  and  invests  him  with  no  other  authority. 
There  can  be  no  escape  from  the  proposition  that  every  act  that  the  county 
judge  does  or  can  perform  when  sitting  with  the  commissioners  court, 
must  be  referable  to  the  constitutional  power  he  possesses  to  sit  with 
it  as  its  presiding  oflBcer.  He  is  clothed  with  no  other  oflBcial  function 
or  relation  with  said  court,  by  the  Constitution,  than  its  presiding  of- 
ficer. If  he  exercises  any  function  or  powers  that  are  not  embraced  in 
his  duties  of  presiding  officer,  then  he  is  exercising  functions  or  powers 
not  vested  in  him  by  the  Constitution.  He  can  not  be  a  member  of  the 
court  and  its  presiding  officer  at  the  same  time,  discharging  different 
duties  incident  to  each  position,  and  drawing  double  compensation,  one 
for  duties  as  presiding  officer  and  the  other  for  discharging  duties  as  a 
member  of  the  court.  We  might  very  pertinently,  at  this  point,  ask 
what  duties  does  he  perform  as  presiding  officer,  and  what  duties  does 
he  perform  as  a  member  of  the  court?  How  can  these  duties  be  sepa- 
rated and  distinguished  so  that  the  two  distinct  acts  can  be  classified 
and  recognized.  Under  article  2450,  the  commissioners  court  allowed 
appellee  $1500  %per  annum  for  presiding  over  the  commissioners  court, 
the  only  duty  that  was  or  could  have  been  performed  by  him  under  the 
Constitution.  Whatever  act  or  duty  he  did  or  performed,  he  so 
did  or  performed  in  his  capacity  of  presiding  officer,  because  the  Con- 
stitution gave  him  no  other  power  or  relation  with  the  commissioners 
court.  Article  2466  says :  "Each  county  commissioner,  and  the  county 
judge,  when  acting  as  such,  shall  receive  from  the  county  treasury 
♦  *  *  the  sum  of  three  dollars  for  each  day  he  is  engaged  in  holding 
a  term  of  the  commissioners  court  ♦  ♦  *  /^  Can  or  does  the 
county  judge  act  as  county  commissioner?  If  he  acts  as  a  county  com- 
missioner, then  the  county  has  five  county  commissioners,  notwithstand- 
ing the  Constitution  limits  the  number  to  four,  one  for  each  of  the  four 
commissioners'  precincts. 
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Again,  the  above  section  gives  the  county  judge  $3  per  day  for  ^liold- 
ing  a  term  of  the  court."  Article  2450  gives  him  $1500  per  annum  for 
^'presiding  over  the  court."  There  may  be  a  difference  between  ^^olding 
the  courf'  and  "presiding  over  the  court,"  but  I  am  unable  to  grasp  or 
comprehend  it.  If  these  two  articles  do  not  compensate  the  county 
judge  for  the  eame  service,  then  article  2466  not  only  conflicts  with 
article  2450,  but  it  conflicts  with  section  18  of  article  5  of  the  Constitu- 
tion, by  undertaking  to  compensate  the  county  judge  for  "acting  as  a 
oounty  commissioner,"  when  the  only  constitutional  power  that  he  pos- 
sesses is  to  act  as  presiding  oflBcer  of  the  commissioners  court,  for  which 
latter  service,  and  which  embraces  everything  that  he  can  do,  he  is  com- 
pensated by  article  2450. 

The  commissioners  court  has  no  authority  to  allow  a  claim  against 
the  county  which  is  not  provided  for,  either  expressly  or  by  necessary 
implicatidn,  by  some  constitutional  provision  or  legislative  enactment. 
Constitution,  article  5,  sec.  18 ;  1  Dillon,  Mun.  Corp.,  sees.  89,  90,  quoted 
with  approval  in  Williams  v.  Davidson,  43  Texas,  20;  Cook  County  v. 
McCrea,  93  111.,  236. 

The  county  treasurer  will  not  be  compelled  to  pay  a  claim  against 
the  county  allowed  by  the  commissioners  court  without  authority  of 
law.  Rev.  Stats.,  art.  930;  Foster  v.  Coleman,  10  Cal.,  278;  McDonald 
V.  Maddux,  11  Cal.,  187;  San  Joaquin  v.  Jones,  18  Cal.,  327;  Keller  v. 
Hyde,  20  Cal.,  593;  Hunter  v.  Board,  48  Ind.,  177;  Supervisors  v. 
EUis,  59  N.  Y.,  620. 

If  the  warrant  in  question  was  issued  upon  a  claim  which  the  com- 
missioners court  had  no  authority  to  allow,  their  action  in  again  order- 
ing the  county  treasurer  to  pay  it,  when  referred  to  the  court  by  him 
under  the  provisions  of  article  930,  gave  no  validity  to  their  first  un- 
authorized act,  and  imposed  no  additional  obligation  upon  the  county 
treasurer  to  pay  the  warrant. 

F,  L,  Schwander,  for  appellee. — ^Appellee  was  entitled  to  judgment 
and  mandamus  against  appellant  as  county  treasurer  of  Harris  County, 
to  compel  the  payment  of  the  $3  per  day  prescribed  as  fees  to  appellee 
as  county  judge  by  article  2466  of  the  Revised  Statutes  of  1895,  not- 
withstanding the  prior  payment  to  appellee  of  $125  per  month  under 
the  order  of  Commissioners  Court  for  services  done,  for  which  no  fees 
had  been  prescribed  by  law.  Chap.  55,  entitled  "An  Act  to  organize 
commissioners  courts  and  to  define  their  jurisdiction  and  duties  and 
provide  for  vacancies  therein,"  approved  July  22,  1876,  commencing 
on  page  51  of  the  General  Laws  of  Texas  of  1876,  and  especially  section 
14  of  said  act;  Act  of  1876,  chap.  64,  entitled  "An  Act  to  fix  and  regu- 
late the  fees  of  all  the  oflBcers  of  the  State  of  Texas  and  the  several 
coxmties  thereof,"  and  especially  sees.  6  and  14  of  said  act,  pp.  285, 
292,  General  Acts  of  1876;  Rev.  Stats.  1895,  art.  2450,  2466;  Railway 
V.  Rambolt,  67  Texas,  654;  Gibbons  v.  Brittenum,  56  Miss.,  349. 

Article  2466  of  the  Revised  Statutes  of  1895  by  its  terms  is  clear  and 
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unambiguous,  and  distinctly  prescribes  that  appellee  should  be  paid  the 
sum  of  $3  per  day  for  every  day's  presiding  over  the  commissioners 
court. 

The  courts  therefore  have  no  authority  to  construe  said  article  nor 
to  resort  to  aliunde  evidence  to  determine  the  legislative  intent.  What- 
ever may  have  been  the  invalidity  in  article  '2450,  and  whatever  conflict 
may  exist  between  said  article  2450  and  article  2466,  it  is  still  manifej^t, 
upon  every  canon  of  construction,  that  appellee  was  entitled  to  recover 
and  compel  the  payment  of  the  fees  prescribed  in  article  2466.  Said 
article  is  last  in  position  in  the  code  of  revision,  and  if  either  of  said 
articles  must  give  way  on  account  of  conflict,  then  article  2450  must 
give  way  and  article  2466  stand  intact.  See  67  Texas  and  56  Miss., 
supra. 

The  language  of  articles  2450  and  2466  being  clear  and  unambiguous 
and  the  legislative  intention  manifest,  there  is  no  room  for  conJ^truetion. 
and  it  is  not  competent  to  resort  to  evidence  aliunde  of  any  character 
to  ascertain  the  legislative  mind.  Rev.  Stats.,  1895,  arts.  2466,  2450; 
United  States  v.  Bowen,  100  U.  S.,  511;  Victor  v.  Arthur,  104  U.  S., 
498. 

The  salary  allowed  the  county  judge  for  presiding  over  the  commis- 
sioners court,  provided  for  in  article  2450,  Revised  Statutes  of  1895, 
was  intended  to  be  supplementary  to  the  fees  expressly  provided  by  other 
articles  of  the  statutes  for  particular  services. 

GAINES,  Chief  Justice. — The  Court  of  Civil  Appeals  for  the  Third 
Supreme  Judicial  District  have  certified  the  following  statement  and 
questions : 

"This  is  an  action  by  appellee,  W.  N.  Shaw,  county  judge  of  Harris 
County,  Texas,  against  John  Farmer,  as  county  treasurer  of  Harris 
County,  Texas,  in  the  nature  of  a  mandamus  proceeding  to  compel  him 
to  pay  a  warrant  drawn  in  favor  of  said  Shaw  by  order  of  the  Commis- 
sioners Court,  for  the  sum  of  $177,  which  he  claimed  he  was  entitled 
to  and  earned  at  the  rate  of  $3  a  day  while  he  was  sitting  as  a  member 
of  the  Commissioners  Court,  he  being  judge  of  the  County  Court  at 
said  time.  The  trial  court  granted  the  relief  asked  by  the  county  judge, 
from  which  judgment  the  county  treasurer  appealed. 

"The  facts  in  the  case  are  undisputed  and  are  as  follows : 

"The  appellee,  W.  X.  Shaw,  was  the  county  judge  of  Harris  County, 
Texas,  from  November  14,  1896,  to  November  17,  1898,  and  as  such  did 
serve  fifty-nine  days  as  a  member  of  the  Commissioners  Court  of  said 
county.  That  the  Commissioners  Court  of  said  county  on  November 
18,  1898,  ordered  the  clerk  of  the  County  Court  to  issue  a  warrant  upon 
the  county  treasurer,  John  Farmer,  in  favor  of  said  Shaw  for  $177, 
being  compensation  for  fifty-nine  days'  services  at  $3  per  day,  the  same 
to  be  paid  out  of  the  general  fund.  That  during  the  whole  of  his  term  of 
oflice  as  county  judge,  the  said  Shaw  drew  a  salary  of  $125  per  month 
under  an  order  made  bv  the  Commissioners  Court,  as  follows: 
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"  'Monday,  February  14,  1898. — Ex  oflScio  salary  of  county  judge. 
On  motion,  it  is  ordered  that  the  county  judge  be  and  he  is  hereby  al- 
lowed the  sum  of  $1500  per  annum,  commencing  December  1,  1897,  to 
be  paid  monthly  out  of  the  general  fund,  for  presiding  over  the  Com- 
missioners Court,  ordering  elections  and  making  returns  thereof,  hear- 
ing and  determining  civil  causes,  and  transacting  all  other  oflBcial  busi- 
ness not  otherwise  provided  for.     Provided  for  by  article  2450.' 

"That  the  above  $177  is  claimed  for  the  same  period  of  time  during 
which  the  said  Shaw  received  the  above  salary  of  $125  per  month. 

'That  the  appellant,  John  Farmer,  is  the  county  treasurer  of  Harris 
County  and  has  held  that  office  for  more  than  five  years,  and,  as  such 
county  treasurer,  had  on  hand  and  now  has  on  hand  in  the  general  fund 
sufficient  money  to  pay  said  warrant  for  $177;  that  appellee,  W.  N. 
Shaw,  after  receiving  said  warrant  for  $177  presented  the  same  to  ap- 
pellant, John  Farmer,  as  county  treasurer,  and  demanded  the  payment 
of  the  same,  which  said  Farmer  refused  to  do,  on  the  ground  that  he 
doubted  the  legality  of  the  right  of  the  county  judge  to  receive  $3  per 
day  for  acting  as  a  member  of  the  Commissioners  Court.  That  there- 
after said  county  treasurer  referred  back  to  the  Commissioners  Court 
for  their  directions  the  legality  of  said  warrant  and  his  right  to  pay  the 
same,  whereupon  the  County  Commissioners  Court  adopted  an  order 
commanding  the  said  treasurer  to  pay  said  warrant  out  of  the  general 
fund;  that  thereupon  said  Shaw  again  presented  said  warrant  to  said 
treasurer  and  demanded  that  he  register,  classify,  and  pay  said  warrant, 
all  of  which  he  refused  to  do. 

"Question  1.  Under  the  above  facts,  was  W.  N.  Shaw  entitled  to 
receive  payment  of  the  above  warrant  for  $177,  the  same  being  for  ser- 
vices as  a  member  of  the  Commissioners  Court  for  fifty-nine  days  at  $3 
per  day,  under  and  in  accordance  with  article  2466  of  the  Eevised  Stat- 
utes, he  having,  during  the  same  period  of  time,  drawn  a  salary  of  $1500 
per  annum  as  county  judge,  payable  monthly,  under  and  in  accordance 
with  an  order  of  the  Commissioners  Court,  made  and  passed  under  and 
by  authority  of  article  2450  of  the  Eevised  Statutes,  which  order  stated 
that  the  salary  was  ^for  presiding  over  the  Commissioners  Court,  order- 
ing elections  and  making  returns  thereof,  hearing  and  determining  civil 
causes,  and  transacting  all  other  official  business  not  otherwise  provided 
for.     Provided  for  by  article  2450  ?' 

"Question  2.  Was  it  intended  by  article  2466,  Revised  Statutes,  that 
the  county  judge  should  receive  $3  per  day  as  compensation  as  a  mem- 
ber of  the  Commissioners  Court,  and  by  article  2450  to  give  him  extra 
compensation  as  a  salary  for  presiding  over  the  Commissioners  Court, 
and  for  other  official  services  mentioned  in  that  article? 

"Question  3.  If  the  above  question  should  be  answered  in  the  affirm- 
ative, then  does  article  2466,  Eevised  Statutes,  violate  section  18  of  ar- 
ticle 5  of  the  Constitution?'^ 

The  articles  which  have  given  rise  to  this  controversy  are  parts  of 
chapter  3  of  title  45  of  the  Revised  Statutes.     The  title  relates  to  "fees 
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of  oflBce,"  and  chapter  3  prescribes  the  fees  and  compensation  which 
shall  be  allowed  to  county  officers.  Articles  2447  to  2449  prescribe  cer- 
tain fees  that  shall  be  allowed  the  count}'  judge,  and  then  follows  ar- 
ticle 2450,  which  reads  as  follows:  "For  presiding  over  the  Commis- 
sioners Court,  ordering  elections  and  making  returns  thereof,  hearing 
and  determining  civil  causes,  and  transacting  all  other  official  business 
not  otherwise  provided  for,  the  county  judge  shall  receive  such,  salary 
from  the  county  treasury  as  may  be  allowed  him  by  order  of  the  com- 
missioners court."  The  article  that  is  claimed  to  be  in  conflict  with  this 
is  article  2466,  which  provides  that,  "Each  county  commissioner,  and  the 
county  judge  when  acting  as  such,  shall  receive  from  the  county  treasury, 
to  be  paid  on  the  order  of  the  commissioners  court,  the  sum  of  three 
dollars  for  each  day  he  is  engaged  in  holding  a  term  of  the  commis- 
sioners court,  but  such  commissioners  shall  receive  no  pay  for  holding 
more  than  one  special  term  of  their  court  per  month."  It  is  contended 
on  behalf  of  the  appellant  that  the  articles  quoted,  in  so  far  as  they  pro- 
vide a  compensation  for  the  county  judge  for  presiding  over  the  com- 
missioners court,  are  inconsistent,  and  the  history  of  these  provisions  is 
referred  to  in  order  to  show  that  so  much  of  article  2466  as  relates  to  the 
county  judge  was  inserted  by  mistake.  We  concur  with  counsel  in  the 
proposition  that  when  the  meaning  of  a  statute  is  doubtful,  it  is  proper 
to  recur  to  the  history  of  the  enactment  in  order  to  throw  light  upon 
its  construction  and  to  ascertain  the  intent  of  the  Legislature;  but  we 
do  not  concur  in  the  proposition  that  the  course  of  the  legislation  on 
this  subject  tends  in  any  degree  to  support  their  contention.  On  the 
contrary,  we  think  that  its  effect  is  to  show  that  the  passage  of  article 
2466  in  its  present  form  was  the  result  of  a  carefully  considered  and  a 
well  defined  purpose.  Article  2450  is  re-enacted  from  article  2386  of 
the  Revised  Statutes  of  1879,  which,  in  its  turn,  is  taken,  without  any 
material  change,  from  section  6  of  the  "Act  to  fix  and  regulate  the  fees 
of  all  officers,"  etc.,  approved  August  23,  1876.  Article  2466  (which 
is  the  same  as  article  2402  of  the  Revised  Statutes  of  1879)  is  an  amend- 
ment of  section  14  of  the  same  act,  which  section  is  as  follows :  ^rEach 
commissioner  shall  receive  three  dollars  per  day  for  each  day  he  is  en- 
gaged sitting  as  a  member  of  term  of  the  county  commissioners  court ; 
provided,  no  per  diem  shall  be  paid  said  commissioners  for  more  than 
one  special  term  per  month."*  The  amendment  consists  in  adding  after 
the  word,  "commissioner,"  the  words,  "and  the  county  judge  when  act- 
ing as  such,"  and  extends  the  operation  of  the  law  so  as  to  include  an 
officer  who  was  not  before  embraced  within  its  express  terms.  The 
change  is  material,  and  it  is  unreasonable  to  say  that  it  was  made  through 
inadvertence  or  mistake.  But  in  reference  to  that  question,  it  is  best  to 
let  the  commissioners  who  prepared  the  Revised  Statutes  of  1879  speak 
for  themselves.  In  their  report  to  the  Legislature  in  reference  to  the 
"Title"  of  the  Revised  Statutes  in  which  the  original  articles  in  ques- 
tion are  found,  they  say:  "This  title  has  been  carefully  prepared  and 
arranged,  with  a  view  to  easy  reference.     The  changes  made  in  the  old 
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law  will  easily  be  seen  without  further  special  reference/'  It  seems  ob- 
vious that  so  unmistakable  a  change  as  that  wrought  by  the  addition  of 
the  language  in  reference  to  the  county  judge  was  not  the  result  of 
inadvertence.  The  manifest  purpose  was  to  amend  the  existing  law  so 
as  to  extend  its  provisions  to  the  county  judge  and  to  provide  that  he 
should  receive  at  least  for  his  services  in  presiding  over  the  commis- 
sioners court  the  same  allowance  per  diem  as  was  allowed  to  a  county 
commissioner.  The  language  admits  of  no  other  construction,  and  but 
for  article  2450,  there  could  be  no  question  as  to  giving  it  effect.  If 
these  articles  were  so  inconsistent  that  both  could  not  stand,  then  the 
question  would  be, — ^which  expresses  the  real  intention  of  the  Legislature  ? 
But  if  they  be  reasonably  consistent,  if  they  can  be  reasonably  reconciled, 
then  both  should  be  given  effect.  We  think  it  neither  inconsistent  nor 
unreasonable  for  the  Legislature  to  allow  the  county  judge  $3  per  day  for 
presiding  over  the  commissioners  court  and  to  provide,  at  the  same 
time,  that  the  commissioners  may,  in  their  discretion,  allow  him  an 
additional  amount  for  the  same  service.  Xow,  when  the  Act  of  May  23. 
1876,  concerning  fees  of  office,  came  to  be  revised  and  incorporated 
into  the  Eevised  Statutes,  it  was  plain  to  be  seen  that  the  only  law 
which  provided  for  compensating  the  county  judge  for  his  services  as 
presiding  officer  of  the  commissioners  court,  was  that  part  of  section  6 
which  now  appears  as  article  2450  of  the  Revised  Statutes,  and  that  under 
that  provision  the  commissioners  might  allow  him  either  more  or  less 
than  they  received  themselves.  It  was  reasonable  to  conclude  that  it 
was  proper  to  provide  that  he  should  receive  at  least  as  much  as  a  com- 
missioner, and  that  in  addition  thereto,  the  court  might  allow  him  a 
further  compensation,  as  a  part  of  his  general  salary,  for  incidental 
services.  It  was  to  be  presumed  that  in  making  that  allowance,  under 
the  new  law,  the  commissioners  court  would  take  into  consideration  the 
amount  allowed  by  statute  and  would  scale  his  salary  accordingly.  We 
are  therefore  of  the  opinion  that  there  is  no  inevitable  conflict  between 
the  articles  in  question,  and  that  therefore  article  2466  should  be  given 
the  effect  required  by  its  express  terms. 

Our  conclusion  is  that  the  first  question  should  be  answered  in  the 
affirmative.  The  answer  to  the  first  renders  it  unnecessary  to  answer 
the  second  and  third. 

•Note.— The  section  is  quoted  as  pri;ited  and  as  it  appears  in  the  original  bill  on 
file  in  the  office  of  the  Secretary  of  State.  Either  the  words  **of  term"  have  been 
inserted  by  some  clerical  misprision  or  some  other  word  or  words  have  been  inad- 
vertently omitted.    The  meaning,  however,  is  clear. 

Gaines. 
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Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v. 
Anton  Hanacek. 

No.  879.    Decided  March  28,   1900. 

X.    Bailway— Fences— Cro8«ingr»— Gates  or  Cattle-Ghiards— Killings  Stock. 

A  railway  company  is  not  liable,  unless  on  proof  of  negligence,  for  running  over 
cattle  which  had  escaped  onto  the  premises  of  another  than  their  owner,  and 
thence,  through  the  open  gate  to  a  railway  crossing  on  said  premises,  onto  the  fenced 
right  of  way  of  the  company.    (Pp.  448,  451.) 

2.  fi(ame — Statutes  Construed. 

Construing  Revised  Statutes,  articles  4427-4434,  held,  that  all  the  same  except  the 
proviso  to  article  4427  and  the  exception  in  article  4431,  refer  to  the  crossings  therein 
required  to  be  made  outside  inclosures,  which  was  the  chief  purpose  of  the  law: 
and  that  the  character  of  openings  in  inclosures  divided  by  the  road  is  not  defined 
further  than  by  the  language  of  such  proviso  to  article  4427.    (P.  450.) 

3.  Same — ^Inclosures — ^Kind  of  Opening. 

The  statute  has  not  defined  the  kind  of  openings  to  be  made  within  inclosures, 
which  ordinarily  affect  only  the  owners  and  the  railroad  company,  the  kind  being  left 
to  their  determination.  Where  gates  instead  of  openings  and  cattle-guards  have 
been  selected,  no  person  other  than  the  owner  can  complain  that  the  track  is  not 
fenced  as  required  by  the  statute.     (P.  451.) 

4.  Same— Decision  Limited. 

This  decision  does  not  involve  the  question  whether  the  owner  of  the  inclosure 
may  require  an  opening  with  cattle-guards  instead  of  gates;  nor  the  effect  on  the 
•ufficiency  of  a  railway  fence  of  leaving  openings  at  intervals  not  authorized  by  law. 
(P.  451.) 

Question  certified  from  the  Court  of  Civil  Appeals  for  the  First 
District,  in  an  appeal  from  Fayette  County. 

Brown,  Lane  &  Garwood,  for  appellant  on  certified  question.  (W.  S, 
Holman,  on  appeal.) — It  is  well  settled  that  unless  the  statute  speci- 
fically demands  cattle-guards  and  wing  fences,  they  are  not  required  at 
farm  crossings.  Rev.  Stats.,  art.  4427 ;  Railway  v.  Robinson,  43  S.  W. 
Rep.,  76;  Burgess  v.  Railway,  41  S.  W.  Rep.,  703;  Railway  v.  Johnson,  39 

5.  W.  Rep.,  323 ;  Railway  v.  Glenn,  30  S.  W.  Rep.,  845 ;  Railway  v.  Qrier, 
49  S.  W.  Rep.,  148 ;  Railway  v.  Dyer,  46  S.  W.  Rep.,  841 ;  Railway  v. 
Mitchell,  45  S.  W.  Rep.,  819;  Railway  v.  Severin,  30  Neb.,  318;  Sather 
v.  Railway,  40  Minn.,  91;  Brooks  v.  Railway,  13  Barb.,  594;  Dent  v. 
Railway,  83  Mo.,  496;  Railway  v.  Barton,  80  III,  72;  Cook  v.  Railway, 
36  Wis.,  45;  Fitterling  v.  Railway,  79  Mo.,  504;  Railway  v.  Spaulding, 
112  Ind.,  47;  Megrue  v.  Lennox,  52  N.  E.  Rep.,  1023;  3  Elliott  on 
Railways,  p.  1842;  7  Am.  and  Eng.  Enc.  of  Law,  title  "Fences,"  p.  915. 

There  being  no  conflict  of  authority  upon  the  proposition  that  where 
gates  are  erected  at  farm  crossings  for  the  accommodation  of  the  owner 
of  the  farm,  the  duty  of  keeping  the  gates  closed  rests  upon  such  land- 
owner and  he  can  not  recover  without  proof  of  negligence  in  the  opera- 
tion of  the  train,  the«  animals  of  a  third  party  trespassing  upon  such 
inclosed  land  can  occupy  no  higher  position  than  those  of  such  land- 
owner, and  negligence  in  the  operation  of  the  train  must  be  shown  as 
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a  prerequisite  to  recovery.  Railway  v.  Robinson,  43  S.  W.  Rep.,  76; 
Railway  v.  Glenn,  30  S.  W.  Rep.,  845 ;  Railway  v.  Johnson,  39  S.  W. 
Rep.,  323;  Adams  v.  Railway,  46  Kan.,  161;  McCoy  v.  Railway,  94  Cal., 
568;  Harding  v.  Railway,  6  Am.  and  Eng.  Ry.  C,  588;  Sather  v.  Rail- 
way, 40  Minn.,  91;  Megrue  v.  Lennox,  52  N.  E.  Rep.,  1023;  Mannell 
V.  Railway,  45  N.  W.  Rep.,  568;  Harrington  v.  Railway,  71  Mo.,  384. 

(7.  E.  Lane,  for  appellee. — The  purpose  and  intent  of  the  proviso  in 
article  4427,  Revised  Statutes  of  1895,  relative  to  openings  within  in- 
closures,  was  to  provide  a  passway  to  the  owner  of  such  inclosure  and 
his  stock  from  one  portion  of  his  inclosure  to  the  other,  over  the  right 
of  way  and  railway  track  of  any  railroad  dividing  such  inclosure,  re- 
gardless as  to  whether  the  same  be  either  a  farm  or  pasture,  and  that 
such  passway  should  be  free  from  any  obstructions,  either  by  gates  or 
otherwise,  so  as  to  admit  of  the  free  and  easy  passage  of  horses,  cattle, 
sheep,  hogs,  and  other  animals,  wagons,  and  other  vehicles,  from  one 
portion  of  such  inclosure  to  the  other.     Rev.  Stats.,  arts.  4427,  4428. 

Railway  companies  are  liable  to  the  owner  for  the  value  of  all  stock 
killed  or  injured  by  their  trains,  in  operating  them,  provided  their  road 
is  not  fenced  (Revised  Statutes,  article  4528),  and  in  the  event  suit  is 
brought  for  the  value  of  stock  killed  at  a  point  where  their  track  is  not 
fenced,  proof  that  such  stock  were  killed  by  their  trains  is  sufficient  to 
justify  recovery  without  proof  of  negligence. 

If  a  railway  company,  at  the  request  of  and  for  the  accommodation 
of  B.,  should  leave  an  opening  in  its  right  of  way  fence,  which  by  law 
it  is  required  to  maintain,  with  the  understanding  and  agreement  with  B. 
that  he  was  to  watch  said  opening  and  prevent  stock  from  entering  upon 
its  track,  it  can  not  shift  its  liability  to  H.  for  his  stock,  killed  by  its 
trains,  which  had  entered  through  such  opening,  so  as  to  make  B.  liable 
to  H.  and  thus  relieve  itself  of  its  primary  liability  to  H. 

Since  the  adoption  of  article  4245,  Revised  Statutes  of  1879,  now 
article  4528,  Revised  Statutes  of  1895,  railroad  companies  are  ipso  facto 
liable  for  damages  to  stock  by  their  trains,  where  their  track  is  un- 
fenced,  and  the  burden  of  proving  that  their  track  was  fenced  with  a 
good  and  suflBcient  fence  to  prevent  stock  from  passing  through  it,  is 
upon  such  company.     Railway  v.  Miller,  1  White  &  W.,  C.  C,  sec.  263. 

The  liability  of  railway  companies  for  killing  or  injuring  stock  in 
operating  their  trains  is,  by  terms  of  statute,  prima  facie  absolute,  and 
the  burden  of  proving  that  their  track  was  fenced  sufficiently  to  turn 
ordinary  stock  is  upon  such  companies.  Railway  v.  Loughbridge,^  1 
White  &  W.,  C.  C,  sec.  1300;  Railway  v.  Simpson,  2  Willson,  C.  C, 
«ec.  670;  Railway  v.  Mitchell,  2  Willson,  C.  C,  sec.  374. 

While  articles  4427  and  4428  of  Revised  Statutes  of  1895  demand 
open  crossings  within  inclosures  of  the  dimensions  set  out  in  article 
4428,  and  while  they  do  not  demand  cattle-guards  with  wing  fences, 
any  railroad  company  fencing  its  track  so  as  to  avoid  ipso  facto  liability, 
would  not  avoid  such  liability  if  it  should  leave  such  open  crossings 
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without  proper  cattle-guards  to  prevent  stock  from  straying  upon  their 
track  and  being  injured  by  its  passing  trains,  and  if  they  left  such 
crossings  without  cattle-guards  they  would  be  guilty  of  negligence  per  se. 
Railway  companies  ^re  not  required  to  fence  their  track  in  this  State, 
but  if  they  do  not  do  so  and  stock  are  killed  by  their  trains  they  are 
guilty  of  negligence  per  se,  and  if  they  voluntarily  undertake  to  fence 
so  as  to  avoid  liability  without  proof  of  negligence  on  their  part,  such 
fence  must  be  sufficient  to  turn  such  stock  as  are  injured  by  their  trains. 
Openings  in  their  fence  without  proper  cattle-guards  would  not  be  such 
fence. 

WILLIAMS,  Associate  Justice. — The  question  set  forth  below  and 
the  accompanying  statement  of  the  facts  out  of  which  it  arises  are  cer- 
tified by  the  Court  of  Civil  Appeals  for  the  First  District  for  decision : 

"Appellee  sues  to  recover  of  appellant  the  sum  of  $145,  the  alleged 
value  of  two  animals  killed  by  a  train  of  appellant  on  its  railroad  in 
Fayette  County,  Texas.  Appellant's  said  railroad  runs  through  the 
farm  of  J.  C.  Brown  in  said  county,  and  in  obedience  to  the  statute 
and  for  the  accommodation  of  said  Brown  appellant  has  constructed  a 
crossing  over  its  roadbed,  connecting  the  portions  of  said  farm  severed 
by  said  railroad ;  it  placed  no  cattle-guards  at  said  crossing,  but  erected 
gates  in  the  fence  inclosing  its  right  of  way  on  each  side  of  said  right 
of  way  opposite  said  crossing.  The  animals  in  question  escaped  from 
an  inclosure  of  appellee's,  in  which  they  had  been  placed  by  him,  into 
the  farm  of  said  Brown,  and,  through  one  of  said  gates  which  had  been 
left  open,  onto  the  railroad  track  of  appellant,  and  were  killed  by  one 
of  its  passing  trains.  The  appellee  never  used  such  gates,  had  no  con- 
trol over  nor  connection  with  them  of  any  kind,  and  same  were  not 
erected  for  his  benefit.  The  animals  were  not  killed  on  the  crossing. 
Upon  these  facts,  we  respectfully  certify  to  your  honorable  court  for 
decision  the  following  question: 

"Can  appellant  be  held  liable  for  the  killing  of  said  animals  without 
proof  that  it  was  in  some  manner  guilty  of  negligence  which  was  the 
proximate  cause  of  such  killing?" 

By  the  first  sentence  of  article  4528,  Revised  Statutes,  railroad  com- 
panies are  made  liable  for  the  value  of  all  stock  killed  by  their  locomo- 
tives and  cars,  but,  by  the  second  sentence,  it  is  provided  that  "if  they 
shall  fence  in  their  road,  they  shall  only  then  be  liable  in  cases  of  in- 
jury resulting  from  want  of  ordinary  care."  The  decision  of  the  ques- 
tion certified,  therefore,  obviously  depends  upon  the  answer  to  the  in- 
quiry, whether  or  not  appellant  had  fenced  in  its  road  in  the  manner 
contemplated  by  this  and  other  provisions  of  the  statutes. 

The  principal  contention  of  counsel  for  appellee  is  that  the  openings 
and  gates  in  the  fence  in  question  were  not  authorized  by  law,  and,  hence, 
that  the  fence  was  not  such  as  to  exempt  the  company  from  the  liability 
declared  by  the  first  part  of  the  article  cited.  Whether  or  not  such 
openings  and  gates  are  permitted  or  required,  must  depend  upon  other 
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provisions.  It  is  obvious  that  a  fence  otherwise  suflScient,  having  only 
such  openings  as  the  law  exacts  or  allows,  is  such  a  one  as  the  provision 
referred  to  contemplates,  and  is  therefore  suflBcient  to  protect  from  the 
statutory  liability. 

The  provisions  of  the  statutes  bearing  upon  the  question  are  those 
of  the  Act  of  1887,  page  39,  which  are  embraced  in  the  Revised  Statutes 
as  articles  4427  to  4434,  inclusive. 

"Art.  4427.  All  railway  corporations  in  this  State  which  have,  or 
which  may  hereafter  fence  their  right  of  way,  may  be  required  to  make 
openings  or  crossings  through  their  fence  and  over  their  roadbed  along 
their  right  of  way  every  one  and  one-half  miles  thereof ;  provided,  that 
if  such  fence  shall  divide  any  inclosure,  that  at  least  one  opening  shall 
be  made  in  said  fence  within  such  inclosure. 

"Art.  4428.  Such  crossings  shall  not  be  less  than  thirty  feet  in 
width,  and  shall  be  made  and  kept  in  such  condition  as  to  admit  of  the 
free  and  easy  passage  of  horses,  cattle,  sheep,  hogs,  and  all  other  do- 
mesticated animals,  wagons  and  other  vehicles. 

"Art.  4429.  Such  crossings  shall  be  made  at  such  times  and  places 
as  may  be  demanded  by  any  two  or  more  citizens  of  the  State  who 
either  live  or  own  land  within  five  miles  of  the  place  where  such  cross- 
ings may  be  demanded. 

"Art.  4430.  Such  demand  shall  be  made  in  writing,  of  the  nearest 
local  agent  of  such  railway  company  to  the  place  where  such  crossing 
or  crossings  are  demanded,  and  shall  state  when  and  where  such  cross- 
ing is  desired. 

"Art.  4431.  No  railway  company  shall  be  required  to  complete  such 
crossing  as  may  be  demanded  under  this  chapter  in  a  shorter  time  than 
thirty  days  from  the  day  on  which  such  demand  is  first  made,  nor  shall 
they  be  required  to  make  any  crossings  where  they  have  already  left  such 
crossings  in  each  one  and  one-half  miles  of  their  road,  except  inside  of 
inelosures,  as  provided  in  article  4427. 

"Art.  4432.  Any  railway  company,  upon  such  demand,  shall  be 
deemed  to  have  complied  therewith  upon  making  such  crossings  within 
four  hundred  yards  of  the  place  where  they  are  demanded,  within  the 
time  herein  allowed. 

"Art.  4433.  Whenever  any  railway  company  shall  fail  or  refuse  to 
comply  with  the  requirements  of  this  chapter,  after  demand  is  made  in 
accordance  herewith,  such  railway  company  shall  pay  to  the  persons  who 
made  such  demand  each  the  sum  of  five  hundred  dollars  for  each  and 
every  month  they  shall  so  fail  or  refuse  to  comply  with  such  demand, 
the  same  to  be  recovered  by  suit  in  any  court  of  this  State  having  juris- 
diction of  the  amount. 

"Art.  4434.  Nothing  in  this  chapter  shall  be  so  construed  as  to  affect 
the  law  requiring  railroad  companies  to  provide  proper  crossings  at  in- 
tersection of  all  roads  and  streets." 

Under  article  4427,  "openings  or  crossings"  of  the  character  defined 
Vol.  LXXXXin.  Supreme -29 
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in  article  4428,  through  fences  and  over  roads,  may  be  required  of  rail- 
road companies  by  a  compliance  with  the  provisions  of  articles  4429,  4430, 
and  4431 ;  and  by  the  proviso  to  article  4427,  an  "opening"  in  the  fence  is 
required  when  it  divides  an  inclosure.  The  "openings  or  crossings" 
through  fences  and  over  roads  are  required,  by  the  first  part  of  article 
4427,  for  the  benefit  of  others  than  the  owners  of  inclosures  through 
which  the  road  passes,  while  the  "openings"  named  in  the  proviso  are  evi- 
dently required  for  the  benefit  of  the  owners  of  inclosures,  to  secure  their 
right  of  way  from  one  part  of  the  premises  to  another.  The  latter  is  not 
named  as  a  crossing,  but  merely  as  an  opening.  The  subsequent  sections 
all  speak  of  crossings.  All  of  them,  except  article  4428,  by  their  express 
language,  plainly  refer  to  the  openings  or  crossings  first  mentioned  in 
article  4427,  and  refer  to  them  merely  as  crossings.  Article  4428  re- 
fers only  to  crossings.  The  use,  in  this  article,  of  the  same  word,  "cross- 
ings," in  describing  the  character  of  the  thing  required,  as  that  employed 
in  subsequent  provisions  relating  alone  to  those  crossings  required  to  be 
made  outside  inclosures,  indicates  that  all  of  the  provisions  of  the  statute, 
except  the  proviso  of  article  4427,  and  the  exception  made  to  the  provi- 
sions of  article  4431,  were  made  with  reference  to  them  alone.  This  is 
made  more  evident  by  the  change  in  the  language  of  article  4427,  itself, 
from  "openings  or  crossings  through  their  fence  and  over  their  roadbed," 
in  the  first  part,  to  "opening  ♦  *  ♦  in  said  fence  within  such  in- 
closure," in  the  proviso. 

This  view  of  the  statute  results  in  the  conclusion  that  its  chief  pur- 
pose was  to  secure  openings  through  fences  and  crossings  over  roads  of 
the  character  defined  in  article  4428  to  residents  or  owners  of  land  in 
neighborhoods  through  which  the  road  passes,  and  that  the  proviso  was 
introduced  merely  to  recognize  and  secure  to  owners  of  inclosures  their 
right  of  access  to  and  passage  through  their  lands  thus  divided.  The 
character  of  these  openings  of  the  latter  kind  is  not  defined  further  than 
by  the  language  of  the  proviso,  but  was  doubtless  intended  to  be  such  as 
should  be  appropriate  to  the  situation  and  needs  of  the  owner.  Railway 
V.  Chenault,  92  Texas,  501. 

Appellee's  contention,  stated  more  fully,  is  that  the  provisions  of  the 
statute  under  discussion  require  open  crossings,  where  openings  are 
made  in  fences  within  inclosures,  and  that  to  such  crossings,  cattle- 
guards  or  stops  would  be  essential  to  prevent  animals  passing  through 
them  from  straying  upon  other  parts  of  the  track,  and  that  without  such 
incidents,  the  tracks  would  not  be  fenced  as  required.  It  may  be  true 
that  where  a  crossing  open  to  use  by  people  and  stock  indiscriminately 
is  made,  cattle-guards  or  other  protection  of  that  character  would  be 
essential  to  constitute  a  fenced  track  in  the  sense  of  the  statute.  While 
the  statute  does  not,  in  terms,  so  provide,  it  does  require  that  the  track 
be  fenced,  and  since  there  are  some  places,  such  as  depot  grounds,  high- 
ways, crossings,  etc.,  which  can  not  be  fenced,  it  may  follow  that  in 
order  to  meet  the  requirement  as  to  fencing,  provision  against  the  en- 
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trance  of  animals  through  such  openings  upon  other  parts  of  the  track 
would  be  necessary  to  secure  the  immunity  given  when  the  tract  is  fenced. 
But  the  necessity  for  such  stops  would  not  be  the  same  where  an  opening 
is  to  be  left  in  a  fence  running  through  an  inclosure,  for  the  use  only  of 
those  interested  in  the  inclosure.  The  difference  between  the  purposes 
and  uses  of  the  two  kinds  of  openings  furnishes  a  reason  for  the  differ- 
ence in  the  statutory  requirements  respecting  them  which  has  been 
pointed  out,  and  strengthens  the  construction  which  has  been  put  upon 
them.  The  crossings  required  open  a  passage  way  for  persons  and 
animals  generally,  while  openings  within  inclosures  ordinarily  affect  only 
the  owners  and  the  railroad  company. 

The  Legislature  has  therefore  required  such  provision  to  be  made  for 
the  convenience  of  the  owner  of  the  inclosure,  and  a  compliance  with 
the  requirement  does  not  prevent  the  fencing  of  the  track  from  having 
the  effect  provided  by  article  4528.  The  kind  of  opening  to  be  pro- 
vided, the  statute  has  not  defined,  but  has  left  to  the  determination  of 
the  railroad  company  and  the  owner.  The  rights  of  the  latter  are  not 
now  under  investigation,  and  no  question  can  arise  as  to  whether  or  not 
the  provision  made  for  him  by  appellant  was  such  as  he  had  the  right 
to  demand.  A  gate  through  the  fence  was  certainly  as  little  as  he  could 
have  been  entitled  to,  under  the  statute,  and  therefore  no  one  else  can 
say  that  the  fence  was  a  less  effectual  protection  to  his  stock  than  the 
law  demanded. 

Of  course,  our  decision  does  not  apply  to  those  cases  where  openings 
or  intervals  in  fences  not  authorized  by  law  have  been  made.  The  ques- 
tion submitted  depends  wholly  upon  the  provisions  of  the  statutes  of 
this  State,  and  decisions  made  in  cases  of  the  character  just  referred 
to  are  not  in  point. 

We  conclude  that  the  question  should  be  answered  in  the  negative. 

The  question  discussed  by  counsel,  whether  the  duty  of  keeping  the 
gate  closed  devolved  upon  the  owner  or  the  railroad  company,  is  not 
presented  by  the  certificate,  since  the  only  question  is  whether  or  not 
appellant  can  be  made  liable  without  proof  that  it  was  guilty  of  neg- 
Ugence.  Its  track  being  fenced  as  required  by  statute,  it  can  only  be 
made  liable  by  proof  of  want  of  ordinary  care. 


West  End  Town  Company  v.  F.  B.  Grigo  et  al. 

No.  882.    Decided  March  26,  1900. 

1.  Jurisdiction  of  Snpreme  Court — ^Fact  and  Law — Homestead. 

A  conclusion  of  law  by  a  trial  court,  that,  from  certain  fact.s  found,  the  property 
in  question  was  homestead,  will  not  be  considered  a  conclusion  of  fact,  but  will 
be  reviewed  by  the  Supreme  Court  as  a  question  of  law.     (P.  456.) 

2.  Homestead — ^Intention  to  Make  Home  in  Future. 

The  intention  of  the  owners  to  make  certain  property  their  homestead  at  some 
future  time  did  not  make  it  such.    (P.  456.) 
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3.  Same — Contract  to  Build  Besidence — Mortgage. 

A  contract  by  the  owners  of  a  lot  to  construct  thereon  a  residence  for  their  oc- 
cupancy, designated  it  as  their  homestead  from  that  time,  but  did  not  render  void 
a  mortgage  for  the  cost  of  building  imposed  as  a  part  of  the  transaction  by  which 
such  homestead  designation  was  effected.    (P.  457.) 

4.  Practice  in  Supreme  Court— -Argument  on  Motion  for  Behearing. 

It  being  contrary  to  its  practice  to  hear  oral  argument  on  a  motion  for  rehearing, 
the  Supreme  Court,  in  this  case,  on  showing  by  counsel  for  the  motion  that  they 
had  been,  by  the  court's  announcement,  precluded  from  arguing,  on  the  former 
hearing,  the  point  on  which  the  case  was  decided,  granted  the  motion  for  the 
purpose  of  hearing  such  argument.    (P.  458.)  ' 

Error  to  the  Court  of  Civil  Appeals  for  the  Fourth  District,  in  an 
appeal  from  Bexar  County. 

On  motion  for  rehearing  by  defendants  in  error  rehearing  was  granted 
to  permit  oral  argument,  in  accordance  with  the  written  opinion  pub- 
lished herewith;  but  after  argument  the  court  adhered  to  its  original 
rulings  without  further  written  opinion. 

Denman,  FranJclin,  Cohhs  &  McGown,  for  plaintiff  in  error. — Under 
article  16,  section  50,  Constitution  of  1876,  a  mortgage  upon  a  homestead 
given  to  secure  a  debt  contracted  for  improvements  thereon  is  valid, 
provided  the  work  and  material  are  contracted  for  in  writing  with  the 
consent  of  the  wife  given  in  the  same  manner  as  is  required  in  making 
a  sale  of  the  homestead. 

These  requirements  are  met  in  this  case.  The  consent  of  Mrs.  Grigg 
to  the  contract  with  the  town  company  whereby  it  was  to  furnish  the 
work  and  material,  is  evidenced  by  her  deed  to  the  company,  properly 
acknowledged.  The  form  of  the  contract  or  the  number  of  papers  ex- 
ecuted by  the  parties  at  the  time  is  immaterial.  The  legal  effect  of  the 
entire  transaction,  that  is  to  say,  the  deed  from  Grigg  and  wife  to  the 
town  company,  and  the  reconveyance,  and  the  execution  of  the  notes,  and 
the  retention  of  the  vendor's  lien,  all  done  in  consideration  of  the  agree- 
ment on  the  part  of  the  town  company  to  furnish  the  labor  and  material 
necessary  to  construct  the  dwelling,  and  the  contract  made  with  W.  S. 
Hardy  to  construct  the  same  and  receive  his  pay  from  the  West  End 
Town  Company,  is  to  make  the  transaction  a  mortgage  whereby  a  con- 
tract lien  is  given  upon  the  premises  to  secure  work  and  material  for 
the  construction  of  the  dwelling.  It  is  the  same  as  the  transaction  set 
out  in  the  Everhart  case,  infra. 

By  an  instrument  properly  acknowledged  by  Mrs.  Grigg,  Grigg  and 
his  wife  conveyed  the  property  to  the  town  company.  This  deed,  under 
all  of  our  decisions,  is  a  mortgage,  because  it  was  not  a  real  sale.  Its 
consideration  was  the  agreement  on  the  part  of  the  West  End  Town 
Company  to  pay  for  the  work  and  material,  and  it  was  made  before  the 
work  and  material  were  furnished. 

A  suit  based  upon  that  deed  as  a  mortgage  could  not  be  defeated  by 
the  plea  of  homestead,  for  the  requirements  of  the  Constitution  had  been 
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fully  met  and  complied  with.  But  to  emphasize  the  nature  of  the  deed 
and  the  transaction  and  at  the  same  time,  as  a  part  of  the  very  transac- 
tion between  the  parties,  a  reconveyance  was  made  by  the  West  End 
Town  Company  to  Grigg  and  his  wife  and  their  notes  taken  for  the 
money  used  by  the  West  End  Town  Company  in  paying  for  the  work 
and  material  used  in  constructing  the  house,  and  in  that  conveyance  a 
lien  is  retained  upon  the  property  to  secure  a  repayment  of  this  money. 
The  entire  transaction  shows  a  strict  compliance  with  the  constitutional 
requirements.  The  facts  in  this  case  we  think  come  clearly  within  the 
following  decisions:  Lippencott  v.  York,  86  Texas,  281;  Bank  v. 
Campbell,  46  S.  W.  Rep.,  845 ;  Loan  Co.  v.  Everheart,  44  S.  W.  Rep., 
885;  Loan  Co.  v.  Edwards,  34  S.  W.  Rep.,  193;  Luzenburg  v.  Loan 
Assn.,  29  S.  W.  Rep.,  238 ;  Walters  v.  Loan  Assn.,  29  S.  W.  Rep.,  52. 

We  have  treated  the  foregoing  assignments  as  though  there  was  no 
error  in  the  court's  finding  that  the  lots  in  controversy  constituted  the 
homestead  of  F.  B.  Grigg  and  his  wife  at  the  time.  We  do  not  believe 
that  the  facts  justify  this  conclusion  under  the  decisions  of  the  courts. 
We  therefore  submit  the  following :  The  trial  court  erred  in  its  second 
conclusion  of  law  in  holding  that  the  lots  in  controversy  were  the  home- 
stead of  Grigg  and  wife  at  the  time  they  executed  the  vendor's  lien  notes 
sued  upon  by  the  West  End  Town  Company.  Mullins  v.  Looke,  8  Texas 
Civ.  App.,  142 ;  Wolf  v.  Butler,  8  Texas  Civ.  App.,  469 ;  Collier  v.  Better- 
ton,  8  Texas  Civ.  App.,  483. 

Lewy  &  Sehom,  for  defendants  in  error. — In  order  to  fix  and  foreclose 
a  Hen  upon  the  homestead  for  work  and  material  used  in  improvements 
Ihereon,  there  must  be  an  express  written  contract,  given  in  the  same 
manner  as  is  required  in  making  a  sale  and  conveyance  of  the  home- 
stead. No  lien  can  be  fixed  and  no  foreclosure  had  upon  the  homestead 
by  an  implied  written  contract,  or  by  an  express  oral  contract.  Lippen- 
cott V.  York,  86  Texas,  281 ;  Lignoski  v.  Crooker,  86  Texas,  327 ;  Bosley 
V.  Pease,  86  Texas,  294;  Bank  v.  Campbell,  46  S.  W.  Rep.,  845;  Loan 
Co.  V.  Everheart,  44  S.  W.  Rep.,  885 ;  Loan  Co.  v.  Edwards,  34  S.  W. 
Rep.,  193;  Paschall  v.  Loan  Co.,  47  S.  W.  Rep.,  98;  Luzenburg  v.  Loan 
Assn.,  29  S.  W.  Rep.,  238;  Walters  v.  Loan  Assn.,  29  S.  W.  Rep.,  52. 

There  are  but  two  questions  in  this  case:  Can  a  lien  be  fixed  on  a 
homestead  for  work  and  material  used  in  improvements  made  thereon, 
without  the  wife  joining  in  the  contract  for  such  work  and  material  and 
acknowledging  the  same  as  required  by  the  Constitution  of  this  State? 
To  answer  that  question  in  the  affirmative  from  the  facts  in  this  case, 
this  court  would  be  compelled  to  say  that  an  implied  lien  without  the 
wife's  joining  in  the  written  contract  would  be  sufficient  to  fix  just  such 
a  lien.  It  occurs  to  us  that  the  language  of  the  Constitution  itself  repels 
such  a  construction.  Article  16,  section  50,  of  the  Constitution  pro- 
vides, that  "The  homestead  of  a  family  shall  be  and  is  hereby  protected 
from  forced  sale  for  the  payment  of  all  debts,  except  for  the  purchase 
money  thereof,  or  a  part  of  such  purchase  money,  the  taxes  due  thereon. 
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or  for  work  and  material  used  in  constructing  improvements  thereon, 
and  in  the  last  case  only  when  the  work  and  material  are  contrated  for  in 
writing,  with  the  consent  of  the  wife,  given  in  the  same  manner  as  is 
required  in  making  a  sale  of  the  homestead."  In  order  then  to  fix  a 
lien  upon  a  homestead  for  work  and  material  used  in  constructing  im- 
provements thereon,  the  section  of  the  Constitution  above  quoted  de- 
mands, first,  a  contract  in  writing  for  the  work  and  material  used  on 
such  homestead;  second,  the  signature  and  acknowledment  of  the  wife 
to  the  written  contract.  We  think  that  the  language  of  the  Constitu- 
tion means  what  it  declares  in  such  an  emphatic  manner,  and  is  capable 
of  no  other  construction;  and  in  order  to  emphasize  this  provision,  the 
Constitution  further  declares  in  emphatic  terms,  ^^NTo  mortgage,  trust 
deed,  or  other  lien  on  the  homestead  shall  ever  be  valid,  except  for  the 
purchase  money  therefor,  or  improvements  made  thereon  as  hereinbe- 
fore provided,  whether  such  mortgage,  or  trust  deed,  or  other  lien,  shall 
have  been  created  by  the  husband  alone  or  together  with  his  wife." 

Again,  w^e  hold  that  in  order  to  fix  a  lien  upon  the  homestead  in  this 
character  of  case,  it  must  be  by  express  contract,  and  not  by  an  implied 
contract.  In  other  words,  no  lien  upon  the  homestead  can  be  enforced 
by  implied  lien.  As  said  by  Judge  Stayton  in  Lippencott  v.  York,  86 
Texas,  282,  "That  by  express  contract  the  husband  and  wife,  complying 
with  the  requirements  of  the  Constitution,  can  give  a  lien,"  etc.  So  in 
the  case  of  Lignoski  v.  Crooker,  86  Texas,  327,  Judge  Stayton  says: 
"The  instruments  on  which  plaintiiff^s  and  interveners  base  their  re- 
spective rights,  upon  their  faces  purport  to  give  express  liens.  *  *  * 
The  liens  which  they  seek  to  enforce  are  liens  arising  from  express  con- 
tract, and  not  the  statutory  liens  given  to  persons  who  furnish  material 
to  make  improvements."  So  likewise  in  the  case  of  Bosley  v.  Pease,  86 
Texas,  294,  Chief  Justice  Stayton  uses  the  following  language:  'It  is 
thus  shown  that  the  instrument  was  one  giving  an  express  lien  on  the 
property  on  which  improvements  were  to  be  made,  to  secure  value  of 
labor  and  material  expended  in  making  them." 

In  support  of  their  motion  for  rehearing  counsel  for  defendant  in 
error  also  cited  and  discussed:  Cameron  v.  Gebhard,  85  Texas,  610; 
Swope  V.  Stantzenberger,  59  Texas,  387 ;  Barnes  v.  White,  53  Texas, 
628;  Gardner  v.  Bouglass,  64  Texas,  77;  Franklin  v.  Coffee,  18  Texas, 
413;  Stone  v.  Darnell,  20  Texas,  11;  Brooks  v.  Chatham,  57  Texas, 
31;  Fort  v.  Powell,  59  Texas,  321;  p]dwards  v.  Fry,  9  Kan.,  425;  Xeal 
V.  Coe,  35  Iowa,  407;  Ratcliff  v.  Call,  72  Texas,  491;  Freiberg  v.  Wal- 
zem,  85  Texas,  264;  Watkins  v.  Davis,  61  Texas,  414. 

BROWN^,  Associate  Justice. — The  West  End  Town  Company  sued 
Grigg  and  wife  on  a  number  of  notes  alleged  to  be  for  the  purchase 
money  of  two  lots  described  in  the  petition.  Defendants  set  up  that  the 
two  lots  constituted  their  homestead,  and  that  they  conveyed  them  to 
plaintiff  to  secure  the  payment  of  the  debt  represented  by  the  notes  sued 
upon,  which  was  contracted  for  the  construction  of  a  residence  upon  the 
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lots.  The  pleadings  raised  the  issues  presented  by  the  following  con- 
clusions of  fact,  filed  by  the  judge  of  the  District  Court,  before  whom  the 
case  was  tried  without  a  jury : 

"From  the  evidence  introduced  upon  the  trial  of  this  cause,  I  find  as 
follows : 

"1.  That  on  June  16,  1890,  F.  B.  Grigg  and  Hattie  M.  Grigg,  his 
wife,  owned  lots  28  and  29  in  block  7  of  the  West  End  Town  Company^s 
first  addition  to  the  city  of  San  Antonio,  Texas,  and  they  had  no  other 
real  estate.  These  lots  were  purchased  for  the  purpose  of  a  home  for 
Grigg  and  wife. 

"2.     At  that  time,  said  lots  were  vacant  and  unimproved  lots. 

"3.  F.  B.  Grigg  and  his  wife  desired  to  erect  for  themselves  a  dwell- 
ing upon  said  lots,  and  to  this  end  they  made  application  to  the  West 
End  Town  Company  for  a  loan  of  sufficient  money  to  erect  said  dwelling, 
and  were  informed  by  the  company  that  it  could  not  make  a  loan  to  them. 

"4.  Afterwards,  upon  their  request,  the  company  agreed  that  if 
Grigg  and  his  wife  would  transfer  the  property  to  the  West  End  Town 
Company,  it  would  have  the  dwelling  erected  upon  the  lots,  and  then 
reconvey  the  lots  with  the  dwelling  thereon  to  F.  B.  Grigg  and  wife  for 
the  costs  of  said  dwelling,  and  would  retain  a  vendor's  lien  upon  the 
property  to  secure  the  repayment  to  it  of  the  cost  of  building  said  house. 

"5.  I  find  that  in  pursuance  of  said  agreement,  on  the  16th  day  of 
June,  1890,  by  a  deed  duly  acknowledged  by  F.  B.  Grigg  and  Hattie  M. 
Grigg  (the  acknowledgment  being  taken  in  the  manner  required  by  the 
statutes  and  Constitution  when  the  wife  joins  in  the  conveyance  of  her 
homestead),  conveyed  the  above  described  property  to  the  West  End 
Town  Company  in  consideration  of  the  agreement  on  the  part  of  the 
West  End  Town  Company  to  erect  said  dwelling. 

"6.  I  find  that  at  the  same  time,  June  16,  1890,  the  deed  was  made, 
a  contract  was  made  with  the  consent  of  the  West  End  Town  Company 
by  said  F.  B.  Grigg  with  W.  S.  Hardy  and  others  for  the  construction 
of  said  dwelling  at  the  stipulated  price  of  $3600,  the  money  to  be  paid 
Hardy  for  constructing  said  house  by  the  West  End  Town  Company. 

"7.  I  find  that  at  the  same  time  and  as  part  of  the  same  transaction, 
the  West  End  Town  Company  reconveyed  the  said  lots  to  F.  B.  Grigg 
and  his  wife,  Hattie  M.  Grigg,  the  consideration  being  the  notes  herein 
sued  upon,  which  notes  were  executed  and  signed  as  stated  in  the  petition, 
the  principal  of  which  was  made  up  of  said  contract  price  and  the  in- 
terest on  each  note  from  its  date  to  its  maturity ;  the  deed  and  the  notes 
retaining  a  vendor's  lien  to  secure  said  notes. 

"8.  I  find  that  the '  execution  of  said  deeds  and  the  contract  with 
Hardy  constituted  one  transaction,  and  that  thereafter  and  in  accordance 
with  his  contract,  W.  S.  Hardy  did  construct  the  dwelling  upon  said  prop- 
erty. 

"9.  I  find  that  for  the  work  done  by  him  and  the  material  furnished 
by  him  in  constructing  said  dwelling,  the  West  End  Town  Company 
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paid  to  the  said  W.  S.  Hardy  the  contract  price  in  installments,  said 
installments  being  determined  by  the  voucher  of  J.  Riely  Gordon,  the 
architect,  which  vouchers,  when  presented  to  the  treasurer  of  the  West 
End  Town  Company,  were  paid  direct  to  Hardy. 

"10.  I  find  that  no  part  of  said  money  was  paid  to  F.  B.  Grigg  or 
to  his  wife,  Hattie  M.  Grigg,  but  that  the  same,  under  the  arrangement 
above  set  forth,  all  went  into  the  work  and  labor  and  material  used  and 
incident  to  the  construction  of  said  dwelling  house. 

"11.  I  find  that  the  labor  and  material  which  went  into  the  con-^ 
struction  of  said  house  were  furnished  upon  the  said  obligation  of  the 
West  End  Town  Company  to  pay  for  the  same  and  not  upon  the  credit 
of  Grigg  and  his  wife. 

"12.  I  find  that  F.  B.  Grigg  is  now  indebted  upon  said  vendor^s  lien 
notes  to  the  West  End  Town  Company  in  the  sum  of dollars. 

"Conclusions  of  Law. — From  the  foregoing  facts,  I  conclude  as  fol- 
lows: 

"1.  That  the  plaintiff  is  entitled  to  recover  of  the  defendant,  F.  B. 
Grigg,  the  principal,  interest  and  attorneys'  fees  due  upon  the  note  sued 
upon  in  this  case,  amounting  to  eight  thousand  six  hundred  eighty-eight 
and  79-100  dollars  ($8688.79). 

"2.  I  conclude  that  said  two  lots  were  the  homestead  of  the  said 
Grigg,  and  that  the  plaintiff  is  not  entitled  to  a  foreclosure  of  its  lien 
upon  the  property  described  in  its  petition.^' 

The  court  refused  to  foreclose  plaintiff's  lien  upon  the  ground  that 
the  property  sought  to  be  subjected  was  the  homestead  of  the  defendants 
in  error  and  not  subject  to  sale  for  the  debt  siied  upon,  which  ruling 
plaintiff  in  error  attacks,  because  the  facts  found  by  the  court  show  that 
no  homestead  right  existed  at  the  time  the  lien  was  created  upon  the 
property.  The  trial  judge  did  not  express  a  conclusion  of  fact  as  to  the 
existence  of  the  homestead  right ;  but,  as  a  conclusion  of  law,  he  decided 
that  the  property  was  the  homestead  of  Grigg  and  wife  at  the  time  of 
the  transaction  and  not  subject  to  the  lien.  If  the  trial  court  had  found, 
as  a  conclusion  of  fact  from  the  evidence,  that  the  homestead  right 
existed  at  the  time  Grigg  and  wife  entered  into  the  contract  which  is 
evidenced  by  the  several  instruments  made  by  the  parties,  then  we  would 
have  been  confined  to  the  question, — is  there  any  evidence  upon  which 
that  conclusion  could  be  based?  But  the  conclusion  of  law  expressed 
by  the  court  will  not  be  considered  as  a  conclusion  of  fact,  and  we  will 
proceed  "to  determine  whether  the  facts  found  made  the  property  the  home- 
stead of  Grigg  and  wife  before  and  at  the  time  of  the  transaction  involved 
in  this  litigation.     Edwards  v.  Chisholm,  6  S.  W.  Rep.,  558. 

The  purpose  of  Grigg  and  wife  to  establish  their  homestead  upon  the 
lots  at  some  future  time,  if  able  to  erect  a  residence  upon  it,  did  not 
make  it  a  homestead,  but  the  making  of  the  contract  under  which  that 
residence  was  built,  concurring  with  the  intent  to  occupy  it,  fixed  the 
homestead  right  from  that  time.     Cameron  v.  Gebhard,  85  Texas,  610; 
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Swope  V.  Stantzenberger,  59  Texas,  389.  In  the  ease  of  Swope  v. 
Stantzenberger,  in  which  the  facts  were  very  similar  to  this  case,  it  was 
claimed  that  the  contract  was  void  because  the  homestead  right  attached 
after  the  building  contract  was  made  but  before  it  was  filed  for  record ; 
because,  in  the  meantime,  preparation  had  been  made  for  other  improve- 
ment on  the  property,  in  anticipation  of  using  it  as  a  homestead.  This 
court  said:  ^TV^hatever  may  be  the  rule,  as  between  the  mechanic  and 
creditors  of  the  owner,  as  to  the  time  when  the  lien  commences,  as  between 
the  owner  and  the  mechanic,  in  the  determination  of  the  question 
whether  the  land  was  or  not  the  homestead  so. as  to  exempt  it  from  the 
operation  of  the  lien  unless  the  wife  should  join  in  the  execution  of  the 
written  contract,  it  would  seem  that  the  time  of  the  making  of  the  con- 
tract is  the  true  criterion.  If,  at  that  time,  it  was  not  the  homestead 
of  the  owner,  then  no  subsequent  act  of  his  could  have  the  effect  of 
abrogating  and  de8tro3ring  his  contracts.^' 

The  agreement  between  Grigg  and  the  builder  for  the  erection  of  a 
residence  upon  the  lots  in  question,  with  the  notes  of  Grigg  and  wife 
to  the  West  End  Town  Company  for  the  price  of  the  work,  formed  a 
contract  for  the  improvement,  and  the  conveyance  of  the  lots  by  Grigg 
and  wife  to  the  plaintiff  in  error  and  the  reconveyance  to  them  con- 
stituted a  mortgage  to  secure  the  notes.  The  instruments  were  all  ex- 
ecuted at  the  same  time,  and,  when  the  contract  for  the  building  became 
binding,  the  lien  of  the  mortgage  to  secure  the  notes  became  effective 
and  attached  to  the  lots  in  question.  No  homestead  exemption  existed 
prior  to  the  last  act  by  which  the  transaction  was  completed,  but  the  in- 
tention to  occupy  continuing  with  Grigg  and  wife,  the  constitutional 
immunity  from  debts  then  arose  in  their  favor  as  to  future  transactions, 
but  did  not  invalidate  the  lien  which  had  attached  to  the  lots.  Swope 
V.  Stantzenberger,  cited  above.  The  effect  of  the  judgment  in  this  case 
is  to  hold  that  when  the  contract  and  mortgage  took  effect,  therefrom 
arose  a  right  in  Grigg  and  wife  which  destroyed  the  lien  that  secured 
the  notes.  In  other  words,  the  negotiation  wais  self-destructive,  for,  by 
its  completion,  it  destroyed  the  lien  upon  which  it  rested.  Such  a  prop- 
osition can  not  be  sustained  consistently  with  the  uniform  holding  of 
this  court,  that  a  pre-existing  lien  is  not  affected  by  the  subsequent  ac- 
quisition of  a  homestead  right  in  the  property. 

The  facts  found  by  the  trial  court  clearly  show  that  there  was  no 
homestead  exemption  in  favor  of  Grigg  and  wife  at  the  time  this  con- 
tract was  made,  and  the  trial  court  erred  in  refusing  to  enter  judgment 
foreclosing  the  lien  created  by  the  mortgage.  It  is  therefore  ordered 
that  the  judgments  of  the  District  Court  and  of  the  Court  of  Civil  Ap- 
peals be  reversed  and  that  judgment  be  here  entered  in  favor  of  the  plain- 
tiff in  error  for  its  debt,  with  interest  and  costs,  and  also  foreclosing  its 
Uen  upon  the  property  described. 

Reversed  and  rendered. 
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ON   MOTION   FOB   REHEARING.. 

GATXES,  Chief  Justice. — This  is  a  motion  for  a  rehearing,  coupled 
with  a  request,  on  part  of  counsel  for  defendants  in  error,  to  be  per- 
mitted to  argue  the  motion  orally.  The  ground  of  the  request  is  that 
from  the  proceedings  at  the  hearing,  counsel  was  led  to  believe  that  a 
discussion  of  the  point  upon  which  the  court  afterwards  decided  the  case 
against  him  was  unnecessary.  It  is  true  that  counsel  did  not  argue  the 
question ;  but  it  was  also  true  that  he  was  admonished  from  the  bench 
that  if  he  was  not  thoroughly  satisfied  as  to  the  correctness  of  the  ruling 
of  the  court  below,  he  had  better  discuss  the  point.  We  do  not  hear  oral 
argument  upon  a  motion  for  a  rehearing ;  but  we  may  grant  a  rehearing 
and  open  the  case  to  an  oral  discussion  upon  any  or  all  the  points  in- 
volved. Although  the  court  does  not  feel  that  it  is  responsible  for  the 
course  of  counsel  in  declining  to  argue  the  question  whether  the  prop- 
erty in  controversy  was  a  homestead  or  not  at  the  time  the  lien  was  at- 
tempted to  be  created  upon  it,  we  grant  the  motion  for  a  rehearing  and 
will  allow  each  side  thirty  minutes  time  in  which  to  discuss  orally  that 
question. 

Opinion  delivered  April  26,  1900. 


Nicholas  Hanrick  et  al.  v.  E.  J.  Gurley  et  al. 

No.  804.    Decided  March  29,  1900. 

1.  Descent— Aliens— Cases  EoUowed. 

Aliens,  subjects  of  Great  Britain  and  heirs  of  one  dying  in  1865,  inherited,  under 
the  laws  then  in  force,  a  defeasible  estate  in  his  lands  in  Texas  (Constitution  of 
Republic,  General  Provisions,  section  10;  Act  January  28,  1840;  Hartley's  Digest, 
article  585;  Act  March  18,  1848,  section  9;  PaschaFs  Digest,  article  44;  Act  Februarr 
13,  1854),- which,  by  section  2  of  last  named  act,  enabling  aliens  to  inherit  where  cit- 
izens of  the  United  States  were  permitted  to  do  so  by  the  laws  of  the  country  of 
such  alien,  became  indefeasible  on  the  passage  of  the  Act  of  Parliament  of  1870, 
pei*mitting  aliens  to  inherit  lands  in  Great  Britain.  Following  HanncK  y.  Hanrick, 
54  Texas,  101,  61  Texas,  596;  Hanrick  v.  Hanrick,  63  Texas,  623;  Hanrick  v.  Pat- 
rick, 119  U.  S.,  156.     (P.  467.) 

2.  Limitation— Amendment— Equitable  Title. 

An  amendment  to  a  petition  in  trespass  to  try  title,  attacking  conveyances  to 
adverse  claimants  as  being  in  trust  for  the  plaintiffs,  did  not  assert  a  new  cause  of 
action  against  which  limitation  ran  till  the  amendment  was  filed;  plaintiffs  could 
have  recovered  on  their  equitable  title  under  the  original  petition.    (P.  467.) 

3.  Limitation— Findings  of  Fact— Practice  on  Appeal. 

Where  the  facts  found  by  the  trial  judge  did  not  establish  the  defense  of  limitation, 
and  were  not  attacked,  defendant  can  not  avail  himself  of  error  in  the  rulings  of  law 
ujKjn  such  defense.     (Pp.  467,  468.) 

4.  Bes  Judicata— Judgement  Against  Trustee— When  Binding  BenefLdarie*. 
A  recovery  of  an  undivided  one-third  of  land  claimed  by  a  plaintiff  in  his  own  right 

does  not  bar  a  subsequent  suit  against  the  same  defendant  by  equitable  owners  for 
whom  the  plaintiff  in  the  first  suit  then  held  the  legal  title  in  trust,  where  such  title 
was  not  asserted  therein.     (P.  468.) 
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5.  Partition— Parties. 

Where,  in  a  suit  for  partition  of  lands,  plaintiffs  acquiesce  in  conveyances,  made 
by  defendant,  of  a  part  of  the  lands  owned  in  common,  the  court  has  jurisdiction  to 
partition  the  remainder,  and  defendant  can  not  complain  because  such  grantees  are 
not  before  it.     (Pp.  468,  409.) 

6.  Innocent  Pnrcliasei^Inadequate  Price. 

Gross  inadequacy  of  price  may  constitute  evidence  to  support  a  finding  that  one 
is  not  an  innocent  purchaser,  though  without  other  notice  of  adverse  title.    (P.  460.) 

7.  Notice— Purchaser  Pendente  Lite. 

A  purchaser  is  not  affected  with  notice,  under  doctrine  of  lis  pendens,  by  the  fact 
that  an  amendment  making  his  vendor  a  party  had  been  filed  before  he  bought  the 
land,  but  no  service  of  process  had  then  been  had  on  such  vendor.    (P.  469.) 

8.  Same — ^Appearance— Agency. 

Authority  to  take  proceedings  to  recover  possession  and  obtain  title  to  land, 
authorized  the  emplojrment  of  an  attorney  to  enter  appearance  in  a  pending  suit, 
and  a  mortgagee  of  the  interest  oi  such  party  after  appearance  entered,  without 
senice  of  process,  was  charged  with  notice  of  the  proceedings.    (Pp.  469,  470.) 

9.  Deed— Contract  to  Convey — Big^lit  to  Select— Registration. 

Deeds  conveying  to  the  grantee  5000  acres  to  be  selected  by  him  out  of  any  lands 
which  should  be  set  apart  to  the  grantors  out  of  the  partition  of  a  certain  estate, 
vested  neither  present  title  in  any  particular  part  of  such  lands,  nor  an  undivided 
interest  in  any  land,  being,  in  effect,  merely  contracts  to  convey  when  partitioned 
and  selected:  but  they  were  valid  contracts  conferring  a  right  to  select  the  land, 
and  requiring  conveyance  when  it  should  be  ascertained ;  were  entitled  to  registration ; 
were  sufficient,  when  recorded,  to  protect  such  right  against  subsequent  purchasers 
from  the  grantors;  and  were  not  void  for  want  of  description.     (Pp.  470,  471.) 

10.  Estates— Eoreclosure— Parties. 

Foreclosure  and  sale,  in  the  settlement  of  an  estate,  under  a  mortgage  given  by  a 
decedent  who  had  conveyed  away  all  interest  in  the  land  in  her  lifetime,  did  not 
affect  the  rights  of  such  purchasers  from  her  who  were  not  made  parties  to  the  pro- 
ceedings.   (Pp.  471,  472.) 

11.  Same— Superior  Title— Lien  Beserved. 

The  fact  that  the  sale  by  a  decedent  reserved  an  express  lien  for  a  part  of  the  pur- 
chase money,  might  leave  such  title  in  her  estate  as  would  give  the  probate  court 
jurisdiction  to  order  a  foreclosure;  but  this  principle  can  not  be  invoked  to  sustain 
the  sale  in  probate,  in  the  absence  of  proof  that  the  purchase  money  notes  remained 
unpaid.    (P.  472.) 

12.  Limitation— Judgement— Claims  Against  Estates. 

Since  a  mortgage  subsists  so  long  as  the  debt  is  not  barred,  and  such  debt  is  merged 
in  a  judgment  establishing  it  as  a  claim  against  the  estate  of  the  debtor,  and  against 
6uch  judgment  no  limitation  runs  so  long  as  the  administration  remains  open,  lim- 
itation as  to  its  enforcement  against  the  heirs  after  close  of  the  administration  will 
run  only  from  the  date  when  it  was  closed.    (P.  473.) 

13.  Practice  in  Supreme  Court— Assignment  of  Error-Statement  of  Facts. 
An  assignment  of  error  in  the  Supreme  Court  must  be  accompanied  by  a  statement 

of  the  facts,  from  the  record,  essential  to  enable  the  court  to  pass  intelligently  upon 
the  contention,  where  they  are  not  shown  by  the  opinion  of  the  Court  of  Civil  Appeals. 
(P.  473.) 

14.  Partition— Contribution— Cotenant— Ouster— Expenses    for    Common 
Benefit. 

One  who  ousts  his  cotenants,  claiming  exclusive  title,  is  not  precluded  from  the 
right  to  require  them  to  contribute,  on  recovery  of  their  interests,  to  expenditures 
made  by  him  while  in  possession,  for  the  benefit  of  the  whole  property,  such  as 
taxes,  and  court  costs  incurred  in  defending  title.     (Pp.  473,  474.) 

15.  Same— Limitation. 

Limitation  has  no  application  to  the  claim  to  be  reimbursed  for  an  equitable  pro- 
portion of  expenses  incurred  for  the  joint  benefit,  by  a  defendant  against  Avhom 
partition  is  sought  by  cotenants  whom  he  has  kept  out  of  pote!5es^sion.     (P.  475.) 
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16.  Same— Administration. 

Where  the  defendant,  claiming  to  be  sole  heir,  had  paid  from  his  private  meana 
to  protect  the  estate,  the  fact  that  he  was  administrator,  and  might  have  paid  from 
the  funds  of  the  estate  and  been  allowed  credit  in  its  settlement,  did  not  preclude  him 
from  calling  on  his  cotenants  for  contribution  when  they  sought  partition.     (P.  475.) 

17.  Same— Expenditures  for  Other  Lands. 

The  right  of  the  defendant,  on  partition,  to  have  contribution  from  his  cotenants 
for  expenses  incurred  *by  him  as  administrator  in  protecting  the  property  was  not 
limited  to  those  paid  on  account  of  the  particular  land  sought  to  be  partitioned,  but 
might  include  all  expenses  made  for  the  general  benefit.    (Pp.  475,  476.) 

18.  Same—Coheirs. 

In  a  suit  by  cotenants  for  partition,  defendant  may,  where  circumstances  make  it 
equitable,  have  contribution  for  expenditures  made  for  the  protection  of  the  whole 
estate  of  which  he  was  a  coheir,  though  the  suit  is  for  partition  of  a  particular 
tract;  but  contribution  can  only  be  proportionate  to  benefits.    (Pp.  476,  477.) 

19.  Same— Cotenants  Charg^eable  with  Beceipts. 

The  right  of  defendant  in  partition  to  contribution  for  expenditures  must  be  the 
result  of  a  full  accounting  of  receipts  and  disbursements,  and  he  should  be  charged 
with  the  proceeds  of  sales  of  the  property  by  him  which  are  recognized  in  the  par- 
tition.   (Pp.  477,  478.) 

20.  Same— Compensation— How  Made. 

The  defendant  entitled  to  contribution  for  expenditures  should  receive  same  in 
land  out  of  the  shares  of  his  cotenants,  if  practicable.     (P.  478.) 

ON  REHEABING. 

21.  Judgement— Estoppel— Demurrer. 

The  estoppel  of  a  judgment  concludes  the  parties  upon  the  questions  of  law  as  well 
as  those  of  fact,  and  final  judgment  upon  the  merits  on  demurrer  is  equally  eon- 
elusive,  on  the  questions  decided,  as  other  judgments.     (P.  480.) 

22.  Bes  Judicata— Estoppel. 

A  judgment  final  on  demurrer  denying  recovery  in  a  suit  for  land,  though  adjudi- 
cating only  the  right  to  the  land  then  in  controversy,  binds  the  unsuccessful  party, 
by  estoppel,  in  a  subsequent  suit  for  other  lands  against  the  same  parties,  where  in 
both  suits  he  claimed  as  heir  of  a  decedent,  and  the  judgment  on  the  demurrer  was 
(erroneously)  upon  the  ground  that  he  was  not  entitled  to  inherit.    (Pp.  468,  479-481.) 

23.  Same— Warrantor. 

Action  on  demurrer  by  a  warrantor  vouched  in  upon  his  warranty  to  defend  a  suit, 
binds  the  parties  thereto  by  the  estoppel  of  the  judgment,  as  in  other  cases.    (P.  481.) 

24.  Pleading— Estoppel— Judgment. 

See  plea  setting  up  former  judgment  as  an  estoppel,  held  sufiicient.    (Pp.  481,  482.) 

Erbor  to  the  Court  of  Civil  Appeals  for  the  Third  District,  in  an  ap- 
peal from  Falls  County. 

Nicholas  Hanrick  and  others  sued  E.  J.  Gurley  and  others  in  trespass 
to  try  title.  The  judgment  of  the  trial  court  upon  the  rights  of  the 
various  parties  was  in  part  reformed,  and  then  affirmed,  by  the  Court  of 
Civil  Appeals.     All  parties  except  Gurley  then  obtained  writs  of  error. 

L,  W.  Goodrich,  for  E.  G.  Hanrick,  on  rehearing. — We  hold  that  the 
estoppel  of  said  judgment  extends  not  only  to  said  100  acres  occupied 
by  said  Eubanks,  but  also  applies  in  favor  of  E.  G.  Hanrick  in  all  case& 
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where  Nicholas  Hanrick  or  those  in  privity  with  him  assert  title  by  the 
same  rights  to  other  lands,  as  against  E.  G.  Hanrick  or  those  claiming 
in  privity  with  him. 

I  find  the  rule  on  this  subject  so  clearly  stated  in  the  following  cases 
that  I  quote  the  same  as  full  authority :  Southern  Pacific  Ry.  Co.  v. 
United  States,  168  U.  S.,  48. 

'The  general  principle  announced  in  numerous  eases  is  that  a  right, 
question,  or  fact  distinctly  put  in  issue  and  directly  determined  by  a 
court  of  competent  jurisdiction,  as  a  ground  of  recovery,  can  not  be  dis- 
puted in  a  subsequent  suit  between  the  same  parties  or  their  privies; 
and  if  the  second  suit  is  for  a  diflferent  cause  of  action,  the  right,  ques- 
tion, or  fact  once  so  determined  must,  as  between  the  same  parties  or 
their  privies  be  taken  as  conclusively  established,  so  long  as  the  judg- 
ment on  the  first  suit  remains  unmodified.  This  general  rule  is  de- 
manded by  the  very  purpose  for  which  civil  courts  have  been  established, 
which  is  to  secure  the  peace  and  repose  of  society  by  the  settlement  of 
matters  capable  of  judicial  determination.  Its  enforcement  is  essential 
to  the  maintenance  of  social  order,  for  the  aid  of  judicial  tribunals  would 
not  be  invoked  for  the  vindication  of  rights  of  persons  and  property, 
if,  as  between  parties  and  their  privies,  conclusiveness  did  not  attend  the 
judgments  of  such  tribunals  in  respect  of  all  matters  properly  put  in 
issue  and  actually  determined  by  them. 

"Among  the  cases  in  this  court  that  illustrate  the  general  rule  are 
Hopkins  v.  Lee,  6  Wheat.,  109,  113;  Smith  v.  Kernochen,  7  How.,  198, 
216;  Thompson  v.  Roberts,  24  How.,  233,  240;  Steam  Packet  Co.  v. 
Sickles,  24  How.,  333,  and  cases  cited;  Cromwell  v.  Sac  County,  94  U. 
S.,  351.'' 

See  also  Nichols  v.  Dibrell,  61  Texas,  541.  Willie,  Chief  Justice: 
"It  is  well  settled  that  the  decision  of  a  court  of  competent  jurisdiction 
is  conclusive,  not  only  as  to  the  subject  matter,  but  as  to  every  other 
matter  which  the  parties  might  have  litigated  in  the^case  and  which  they 
might  have  had  decided.  Danaher  v.  Prentiss,  22  Wis.,  316;  Bates  v. 
Spooner,  45  Ind.,  493 ;  Le  Guen  v.  Gouvemeur,  3  Johns.,  605 ;  Shettles- 
worth  V.  Hughey,  9  Rich.,  387.  Or  as  diflferently  expressed :  'The  plea  of 
res  judicata  applies  not  only  to  points  upon  which  the  court  was  actually 
required  to  pronounce  judgment,  but  to  every  point  which  properly  be- 
longed to  the  subject  of  litigation,  and  which  the  parties,  by  exercising 
reasonable  diligence,  might  have  brought  forward  at  the  time.  West 
V.  Aurora,  6  Wall.,  139.'  This  court  has  frequently  indorsed  this  prin- 
ciple and  adhered  to  it  whenever  it  has  been  called  in  question.  Lee 
V.  Kingsbury,  13  Texas,  68;  Tadlock  v.  Eccles,  20  Texas,  782;  Chilson 
V.  Reeves,  29  Texas,  276;  Webb  v.  Mallard,  27  Texas,  80;  Cayce  v. 
Powell,  20  Texas,  767;  Taylor  v.  Harris,  21  Texas,  439;  Baxter  v.  Dear, 
24  Texas,  17." 

Ewing  &  Ring,  for  Nicholas  Hanrick,  on  rehearing.-=-E.  G.  Hanrick 
was  vouched  in  as  warrantor  by  Eubanks,  and  put  in  the  exceptions  as- 
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serting  noninheritable  alienage,  not  in  his  own  interest  or  right,  but  in 
the  interest  and  right  necessarily  of  Eubanks.  In  doing  so,  he  was 
exercising  the  statutory  right  of  defending,  either  in  his  own  name  or 
the  name  of  his  warrantee,  on  behalf  of  the  warrantee.  He,  in  his  own 
right  and  interest,  was  not  an  adversary  of  the  plaintiflf;  he,  in  his  own 
right  and  interest,  was  not  a  party  and  could  not  properly  have  been. 
In  appearing  and  defending,  he  did  so  merely  in  the  exercise  of  his  right 
as  warrantor,  in  the  interest  and  on  the  title  of  his  warrantee  and  not 
his  own,  and  in  the  representative  capacity  or  quality  of  warrantor. 
Such  were  the  issues  upon  which  the  judgment  pleaded  as  res  judicata 
was  pronounced.  Some  discrepancy  exists  in  the  authorities  on  branches 
of  the  law  of  res  judicata.  It  will  not  be  necessary  for  us  to  attempt 
a  reconciliation  of  apparently  opposing  holdings,  in  the  view  we  take  of 
the  situation.  It  may  be  conceded,  for  the  argument,  that  Xieholas 
Hanrick's  right  to  recover  any  part  of  the  Pedro  Zarza  tract  would  be 
defeated,  if  the  judgment  pronounced  had  been  against  him  in  a  suit  by 
Nicholas  Hanrick  for  a  hundred  acres  of  the  tract  against  E.  G.  Hanrick, 
sued  in  his  own  interest  and  right.  It  may  be  further  conceded,  for  the 
argument,  that  the  judgment  was  res  judicata  in  favor  of  Eubanks  as 
to  any  other  tracts  similarly  held  by  him  in  the  Pedro  Zarza,  and  in  favor 
of  E.  G.  Hanrick  as  warrantor  of  the  title  of  such  tracts.  But  we 
maintain,  with  the  confidence  of  conviction,  that  there  was  no  res  judi- 
cata, on  the  state  of  the  issues,  in  favor  of  or  against  E.  G.  Hanrick  as 
to  the  tract  other  than  the  hundred  acres.  This  is  believed  demonstrable 
on  elementary  principles:  In  Philipowski  v.  Spencer,  63  Texas,  606, 
it  is  said:  "A  matter  is  not  generally  regarded  as  res  adjudicata  un- 
less there  be  a  concurrence  of  the  four  conditions  following,  namely: 
First,  identity  in  the  thing  sued  for;  second,  identity  of  the  cause  of 
action;  third,  identity  of  persons  and  of  parties  to  the  action;  fourth, 
identity  of  the  quality  in  the  persons  for  or  against  whom  the  claim  is 
made.  2  Bouv.  Die,  467;  Benz  v.  Hines,  3  Kan.,  390;  Railway  v. 
Commissioners,  12  Kan.,  127;  Bradley  v.  Johnson,  49  Ga.,  412;  Davis 
V.  Brown,  94  U.  S.,  423;  Howard  v.  Kimball,  65  Me.,  308;  6  Waifs 
Act.  and  Def.,  770." 

The  saine  declaration  is  made  by  all  the  texts,  among  which  we  cite : 
21  Am.  and  Eng.  Enc.  of  Law,  136,  227;  1  Freem.  on  Judg.,  4  ed.,  sec. 
252;  Cromwell  v.  Sac  County,  94  U.  S.,  351;  Wells,  Res  Adjudicata,  8; 
Buckler's  Digest,  p.  527;  Commissioner  v.  Smith,  5  Texas,  486;  Owen 
V.  Tankersley,  12  Texas,  412;  Railway  v.  Flato,  13  Texas  Civ.  App., 
215. 

Henry  F.  Ring,  for  Nicholas  Hanrick,  Annie  Hanrick,  James  Game- 
son,  administrator,  Elizabeth  and  Thomas  Clare,  Mary  Whelan,  Robert 
Whelan,  Bridget  Whelan,  Eliza  Whelan,  Peter  Whelan,  and  Catherine 
O'Xeal. 
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Presley  K,  Ewing,  for  William  E.  Kendall  and  Estella  J.  Brady. 

Boynton  &  Boynton,  for  W.  H.  Powers. 

Eugene  Williams,  for  Charles  and  Carrie  L.  Babbige,  and  W.  A.  Pat- 
rick, administrator. 

WILLIAMS,  Associate  Justice. — Edward  Hanrick,  a  citizen  of  Ala- 
bama, under  whom  all  the  parties  to  this  action  claim,  died  in  the  year 
1865,  intestate  and  without  wife  or  children,  leaving  the  following  as 
his  nearest  kindred:  (1)  E.  G.  Hanrick,  the  son  of  a  deceased  brother; 
(2)  Elizabeth  O'Brien,  a  sister;  (3)  James  Hanrick,  and  (4)  John 
Hanrick,  brothers.  All  of  these  were  aliens,  subjects  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  except  E.  G.  Hanrick,  who  was  a 
citizen  of  Alabama.  John  Hanrick  died  in  1870,  without  issue  and  un- 
married. James  Hanrick  died  in  1875,  leaving  the  following  children: 
Nicholas,  Ellen,  and  Annie  Hanrick,  Catherine  O'Neil  and  Elizabeth 
Clare,  and  the  following  grandchildren,  issue  of  a  deceased  daughter: 
Robert,  Mary,  Bridget,  and  Elizabeth  Whelan.  At  his  death,  Edward 
Hanrick  owned  the  following  lands  in  Texas:  Five  leagues  in  Falls 
County,  originally  granted  to  Pedro  Zarza;  eleven  leagues  in  Falls 
County,  originally  granted  to  Antonacio  de  la  Serda;  one  league  in  Falls 
County,  and  ten  leagues  in  Williamson  County,  originally  granted  to 

Aguirre.     He  also  had  claims,  the  nature  of  which  the  record 

does  not  fully  show,  to  other  lands  in  Liberty,  Milam,  and  Bell  counties. 
This  action  was  begun  on  the  17th  day  of  December,  1878,  by  Elizabeth 
O'Brien  and  the  persons  above  named  as  children  and  grandchildren  of 
James  Hanrick  against  E.  G.  Hanrick  and  Phillip  O'Brien  and  his  wife, 
Eliza  M.  O'Brien,  in  trespass  to  try  title  to  recover  an  undivided  two- 
thirds  interest  in  the  Serda  and  Zarza  grants,  the  petition-  being  in  the 
ordinary  form,  except  that  it  specially  alleged  plaintiffs'  title  by  inher- 
itance from  Edward  Hanrick  and  their  alienage,  as  before  stated,  in 
connection  with  which  an  act  of  the  British  Parliament  not  necessary  to 
be  stated  was  set  up ;  and  admitted  that  E.  G.  Hanrick  was  entitled  to 
an  undivided  one-third  interest  in  the  land  sued  for,  and  charged  that 
Eliza  M.  O'Brien  and  Phillip  O'Brien  wrongfully  claimed  an  interest 
in  the  land  to  which  they  were  not  entitled. 

In  1879  there  was  a  dismissal  as  to  the  defendants  Phillip  and  Eliza 
M.  O'Brien,  and  later,  Elizabeth  O'Brien,  one  of  plaintiffs,  having  con- 
veyed her  interest  before  the  suit  was  brought,  discontinued  hor  action. 
By  various  subsequent  amended  petitions  and  interventions,  Phillip  and 
Eliza  M.  O'Brien  were  brought  back  into  the  case  as  defendants,  and  E. 
J.  Gurley,  W.  H.  Powers,  W.  E.  Kendall,  Charfes  Babbigo,  and  his  wife, 
Carrie  Babbige,  William  Brady,  and  others  who  need  not  be  named,  be- 
came defendants  or  interveners.  Brady,  Eliza  M.  O'Brien,  and  P]llen 
Hanrick  died  pending  suit  and  their  respective  legal  representatives  were 
made  parties.     By  the  amended  pleadings,  the  cause  was  made  to  assume 
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the  character  of  a  suit  not  only  to  recover  the  interest  claimed  by  the 
plaintiffs,  but  for  an  adjudication  of  the  rights  of  all  parties  and  for  a 
partition. 

By  the  amended  pleadings  of  plaintiffs,  many  parcels  of  the  two 
grants  in  question  were  sought  to  be  excluded  from  the  controversy  by 
the  allegations  that  they  were  held  by  persons  claiming  them  adversely 
to  the  estate  of  Edward  Hanrick,  deceased,  and  that  E.  G.  Hanrick,  claim- 
ing to  be  the  sole  heir  and  the  administrator  of  the  deceased,  had  com- 
promised with  such  claimants  by  releasing  to  them  the  entire  title  of  the 
estate  to  the  parcels  so  held,  and  that  plaintiffs  acquiesced  in  and  rati- 
fied such  conveyances,  with  the  prayer  that  such  lands,  specifically  de- 
scribed, should  be  set  aside  to  E.  G.  Hanrick,  valued  at  zero,  and  that 
the  remainder  of  the  two  grants,  also  specifically  described  in  exhibit 
F  to  the  petition,  be  partitioned.  All  other  parties  claiming  adversely  to 
E.  G.  flanrick  adopted  such  allegations  and  prayer,  and  the  controversy 
now  is  over  the  land  described  in  exhibit  F. 

The  claims  of  the  parties,  as  they  were  alleged  in  the  pleadings  and 
shown  by  the  evidence,  were  as  follows: 

The  plaintiffs  claimed  the  one-third  inherited  by  James  Hanrick  from 
Edward  Hanrick.  Three  of  such  plaintiffs,  Nicholas,  Annie,  and  Ellen 
Hanrick,  however,  alleged  that  they  had  executed  deeds  dated  respectively 
August  21,  1877,  and  April  3,  1878,  purporting  to  convey  to  Eliza  M. 
O'Brien,  the  wife  of  Phillip  O'Brien,  all  their  interest  in  the  lands  of  the 
estate  of  Edward  Hanrick,  but  that  such  deeds  were  made  without  consid- 
eration, and  in  trust  for  the  purpose  of  enabling  suit  for  the  recovery  of 
such  lands  to  be  brought  in  the  name  of  a  native  American  citizen, 
under  the  misapprehension  that  such  suit  could  not  be  maintained  in  the 
grantors'  names,  they  being  aliens,  and  that  the  grantees  in  such  deeds 
had  conveyed  interests  in  the  lands  to  some  of  defendants,  and  prayed  for 
a  cancellation  of  all  such  deeds.  The  evidence  at  the  trial  established 
these  allegations.  None  of  the  parties  now  before  this  court  contest  this 
claim  except  Powers  and  the  Babbiges,  and  except  that  E.  G.  Hanrick 
urges  certain  defenses  of  limitation  and  res  judicata  predicated  upon 
the  conveyances  of  the  legal  title  of  these  parties  to  Eliza  M.  O'Brien. 

The  interest  which  had  been  inherited  by  Elizabeth  O'Brien  was  con- 
veyed by  her  to  Eliza  M.  O'Brien  on  May  11,  1878,  and  one-half  of  such 
interest  was  conveyed  by  Eliza  M.  and  Phillip  O'Brien  to  William  Brady 
on  November  27,  1878.  After  the  institution  of  this  suit,  Phillip  and 
Eliza  M.  O'Brien  made  the  following  deeds  to  William  Brady:  May 
24,  1879,  1000  acres;  January  10,  1880,  2000  acres;  December  14,  1880, 
1000  acres;  October  11,  1881,  1000  acres.  All  of  these  deeds  were  prop- 
erly recorded  and  the  four  last  stipulated  that  the  quantities  of  land  con- 
veyed might  be  selected  By  Brady  out  of  any  lands  which  should  be  set 
apart  to  Phillip  or  Eliza  M.  O'Brien  in  partition  of  the  estate  of  Edward 
Hanrick. 

The  claim  of  Brady's  estate  is  therefore  for  one-half  of  the  interej?t 
originally  inherited  by  Elizabeth  O'Brien,  and  5000  acres  to  be  taken 
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out  of  the  other  half  of  such  interest ;  and,  by  his  pleadings  filed  before 
his  death,  he  elected  to  take  the  5000  acres  out  of  such  lands  as  might 
be  set  aside  to  Eliza  M.  O'Brien  in  the  Serda  grant,  so  far  as  it  should 
suffice,  and  the  remainder  out  of  the  Zarza.  As  to  this  claim,  con- 
troversies exist  between  him.  Powers,  and  Babbige.  Phillip  and  Eliza 
M.  O'Brien,  on  the  15th  of  November,  1882,  executed  a  deed  to  W.  H. 
Powers,  conveying  all  their  interest  in  the  Serda  grant,  and  Powers,  by 
virtue  of  this  conveyance,  claims  not  only  such  interest  as  Phillip  and 
Eliza  M.  O^Brien  held  under  their  deed  from  Elizabeth  O'Brien,  but 
also  the  interest  which  the  deeds  from  Nicholas,  Ellen,  and  Annie  Han- 
rick purported  to  convey  to  her,  asserting  that  he  purchased  for  value 
without  notice  of  the  trust  upon  which  the  plaintiffs  alleged  the  latter 
deeds  were  executed. 

On  March  8,  1884,  Phillip  and  Eliza  M.  O'Brien  executed  to  Chas. 
Babbige  a  mortgage  on  her  interest  in  the  Zarza  grant,  reciting  such 
interest  to  be  one-sixth  thereof,  and,  under  this  mortgage  and  a  sale  made 
in  pursuance  of  an  attempted  foreclosure  thereof,  Mrs.  Carrie  I.  Bab- 
bige asserts  title  to  one-sixth  interest,  both  by  virtue  of  the  conveyance 
from  Elizabeth  O'Brien  to  Eliza  M.  O'Brien  'and  also  by  virtue  of  the 
conveyances  to  the  latter  from  Nicholas,  Annie,  and  Ellen  Hanrick,  her 
claim  under  the  latter  deeds  being  that  the  mortgage  was  taken  without 
notice  of  the  trust  alleged. 

On  the  9th  day  of  August,  1884,  Phillip  and  Eliza  M.  O'Brien,  by 
deed  reciting  and  confirming  the  previous  conveyances  to  Brady,  con- 
veyed to  W.  E.  Kendall  all  their  remaining  interest  in  the  lands  of  the 
estate  of  Edward  Hanrick  which  had  been  inherited  by  Elizabeth  O'Brien 
from  Edward  Hanrick  or  from  John  Hanrick. 

There  were  conveyances  made  by  Phillip  and  Eliza  M.  O'Brien  to 
other  parties  who  are  not  now  asserting  rights  under  them,  and  we  deem 
them  unimportant  in  the  decision  of  the  questions  now  before  the  court. 

E.  6.  Hanrick  claimed  all  of  the  lands  in  controversy  as  the  sole  law- 
ful heir  of  Edward  Hanrick,  asserting  that  the  others  were  incapable 
of  inheriting  because  of  their  alienage.  He  also  claimed  that  the  in- 
terests of  Nicholas,  Ellen,  and  Annie  Hanrick  had  been  lost  by  limita- 
tion and  had  also  been  adjudicated  against  them  in  previous  suits,  the 
judgments  in  which  were  set  up  by  him.  E.  G.  Hanrick  also  set  up 
and  claimed  the  right  to  have  allowed  and  charged  upon  the  common 
estate  sums  of  money  which  he,  while  acting  as  administrator  of  Ed- 
ward Hanrick  and  asserting  sole  ownership  in  himself  of  such  estate, 
had  paid  out  for  taxes,  court  costs,  attorneys'  fees,  and  other  expenses 
incurred  in  prosecuting  and  defending  actions  for  the  establishment  of 
the  title  against  adverse  claimants.  All  of  such  claims  were  disallowed 
by  the  judgment  of  the  court  below,  except  those  for  taxes  and  court 
costs,  which  were  allowed  as  a  charge  to  be  satisfied  by  sale  of  property 
unless  paid  by  the  parties. 

E.  J.  Gurley  claimed  one-third  of  all  the  lands  under  a  contract  made 
Vol.  LXXXXIII.  Supreme— 30 
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with  Edward  Hanrick,  which  was  thereafter  ratified  and  continued  in 
force  by  E.  G.  Hanrick,  as  administrator  and  sole  heir,  under  which 
Gurley  was  to  receive  one-third  of  all  lands  recovered  from  parties  who 
claimed  and  held  nearly  all  of  the  land  adversely  to  Edward  Hanrick 
and  his  estate,  as  compensation  for  legal  services  rendered  in  prosecuting 
and  defending  suits  and  otherwise  establishing  and  protecting  the  title 
under  which  all  parties  claim,  which  contract  was  further  consummated 
by  E.  6.  Hanrick,  while  administrator,  executing  to  Gurley  a  deed  for 
such  interest. 

The  District  Court,  by  its  judgment,  established:  (1)  Gurley 's  claim 
to  one-third,  thereby  diminishing  to  that  extent  the  property  to  be  di- 
vided among  other  parties,  and  in  the  remainder,  established:  (2) 
The  right  of  plaintiffs  to  one-third,  and  therein  established  the  title  of 
Nicholas,  Ellen,  and  Annie  Hanrick  against  all  claims  asserted  against 
them  under  their  conveyances  to  Eliza  M.  O'Brien.  (3)  The  right  of 
Brady's  estate  to  half  of  the  share  which  would  have  otherwise  been 
allotted  to  Eliza  M.  O'Brien,  as  assignee  of  Elizabeth  O'Brien.  (4) 
The  right  of  said  estate  to  4000  acres  to  be  taken  out  of  the  other  half 
of  such  share  (one  of  the  deeds  for  one  thousand  acres  being  held  to 
have  been  a  mortgage  afterwards  discharged) ;  but  requiring  that  this 
claim  of  Brady's  estate  be  satisfied  from  lands  allotted  to  this  share, 
first  out  of  the  Zarza  and  then  out  of  the  Serda  grant.  (5)  The  right 
of  W.  H.  Powers  to  the  remainder  of  the  Elizabeth  O'Brien  interest  in 
the  Serda  grant.  (6)  The  right  of  W.  E.  Kendall  to  the  remainder  of 
this  share  in  the  Zarza  grant.  (7)  The  right  of  Carrie  Babbige  to  a 
lien  and  foreclosing  same  on  the  one-ninth  interest  in  the  Zarza  grant 
remaining  in  Elizabeth  O'Brien  after  execution  of  deed  to  Brady  of  No- 
vember 27,  1878,  to  secure  the  sum  of  $2000,  and  interest.  (8)  The 
right  of  E.  G.  Hanrick  to  one-third.  (9)  The  right  of  Hanrick  to  charge 
upon  the  lands  the  amount  found  in  his  favor  for  court  costs  and  taxes 
expended  by  him,  to  be  paid  by  the  parties  ratably  or  satisfied  by  sale. 

The  decree  set  aside  to  Hanrick,  as  prayed  by  plaintiffs  and  all  par- 
ties claiming  adversely  to  him,  the  lands  which  he  had  conveyed  by  way 
of  compromise  to  adverse  claimants,  valuing  them  at  zero  and  not  charg- 
ing Hanrick  with  them  in  partition.  Other  provisions  were  made  for 
the  inclusion  in  the  shares  allotted  to  the  different  parties,  of  parcels 
which  each  had  undertaken  to  alienate  in  severality,  if  found  practicable, 
and  this  in  accordance  with  prayers  in  the  pleadings  of  the  claimants, 
except  Hanrick  and  Gurley. 

On  appeal,  the  Court  of  Civil  Appeals  affirmed  this  decree,  except  in 
two  particulars,  in  which  it  was  reformed,  viz.,  (1)  the  first  deed  for 
1000  acres  from  Phillip  and  Eliza  M.  O'Brien  to  Brady,  which  the  Dis- 
trict Court  held  to  have  been  a  mortgage  subsequently  satisfied,  was  held 
to  have  been  an  absolute  conveyance,  and  Brady  was  adjudged  to  be  en- 
titled to  5000  acres  instead  of  4000  acres;  (2)  the  lien  in  favor  of 
Babbige  was  held  to  attach  to  only  such  interest  in  the  Zarza  grant  as 
remained  in  Eliza  M.  O'Brien  after  her  several  conveyances  to  Brady 
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were  satisfied,  and  to  therefore  aflfect  only  such  interest  as  passed  to 
Kendall  by  conveyance  subsequent  to  the  mortgage;  and  the  judgment 
was  corrected  correspondingly. 

All  of  the  parties  whose  claims  have  been  stated,  except  Gurley,  have 
applied  for  writs  of  error,  and  their  several  contentions  are  now  before 
us  for  consideration.  This  outline  of  the  case,  with  the  additional  facts 
stated  as  affecting  particular  questions  raised,  will  suffice  for  an  under- 
standing of  the  decision. 

As  E.  G.  Hanrick  contests  the  title  of  all  other  parties  and  asserts 
title  in  himself  superior  to  all  others,  except  Gurley^s,  we  will  first  dis- 
pose of  his  contentions. 

His  first  is  that,  as  all  the  alleged  heirs  of  Edward  Hanrick  except 
himself  were  aliens  when  descent  was  cast,  they  were  incapable  of  in- 
heriting; and  that  therefore  descent  was  cast  upon  him  as  sole  heir. 
This  contention  has  been  three  times  denied  by  this  court  and  once  by 
the  Supreme  Court  of  the  United  States  in  cases  involving  the  same 
title.  Hanrick  v.  Hanrick,  54  Texas,  101;  same  case,  61  Texas,  596; 
Hanrick  v.  Hanrick,  63  Texas,  623;  Hanrick  v.  Patrick,  119  U.  S.,  156. 

The  fact  upon  which  those  decisions  were  based  were  identical  with 
those  appearing  from  the  record  now  before  us.  The  thorough  con- 
sideration which  the  question  has  thus  received  would  have  justified  the 
court  in  again  deciding  it  upon  the  mere  authority  of  the  opinions  re- 
ferred to;  but  we  have  re-examined  it  and  have  found  no  reason  to  dis- 
sent from  the  conclusion  reached  by  our  predecessors. 

The  next  defense  urged  by  E.  G.  Hanrick  is  that  of  limitation  against 
Nicholas,  Annie,  and  Ellen  Hanrick.  This  action  was  brought  against 
him  in  less  than  ten  years  after  limitation  could  have  commenced  to  run 
in  favor  of  any  possession  held  by  him;  but  it  is  contended  that,  at  the 
time  of  its  institution,  the  legal  title  to  the  interests  inherited  by  the 
plaintiffs  just  named  was  vested  in  Eliza  M.  O'Brien  by  virtue  of  their 
deeds  to  her,  and  that,  as  they  did  not,  in  their  original  petition,  set  up 
the  facts  on  which  they  relied  to  avoid  those  deeds,  limitation  was  not 
interrupted  until  the  filing  of  the  amendment  in  which  such  facts  were 
first  alleged,  which  was  on  the  19th  day  of  July,  1882.  The  answer  is 
that  those  plaintiffs,  notwithstanding  the  conveyances,  still  held  such  an 
equitable  title  to  the  land  as  entitled  them  to  recover  in  their  original 
action  of  trespass  to  try  title.  Had  they  stood  upon  their  first  petition 
and  proved  their  heirship,  and  defendant  had  introduced  the  deeds  to 
Eliza  M.  O'Brien  to  show  an  outstanding  title,  they  could  have  avoided 
such  title  by  proving  that  the  deeds  were  executed  upon  an  express  trust 
which  left  in  them  the  equitable  title,  and  thus  could  have  maintained 
'their  action.  Their  right  was  such  as  entitled  them  to  possession  as 
against  not  only  Eliza  M.  O'Brien,  but  adverse  occupants.  Neill  v. 
Keese,  5  Texas,  30. 

Besides,  this  question  is  raised  upon  facts  found  by  the  trial  judge, 
which  are  not  attacked,  and  those  findings  do  not  show  such  an  adverse 
possession  of  the  whole  of  the  land  as  would  bar  plaintiffs'  action.     The 
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actual  possession  is  found  to  have  been  by  tenants  of  separate  parcels 
which  are  not  described  either  in  the  findings  or  the  pleadings,  and,  even 
as  to  such  parcels,  the  duratioii  of  the  possession  is  not  stated. 

E.  G.  Hanrick  also  asserts  that  the  title  of  Nicholas,  Annie,  and  Ellen 
Hanrick  is  barred  by  a  judgment  of  the  United  States  Circuit  Court, 
which  he  pleaded.  That  judgment  was  rendered  in  a  cause  brought 
by  Phillip  and  Eliza  M.  O'Brien  and  William  Brady  against  E.  G.  Han- 
rick in  trespass  to  try  title,  in  which  the  plaintiffs  alleged  that  they 
were  the  owners  of  an  undivided  one-third  of  the  lands  now  in  contro- 
versy through  a  conveyance  of  same  by  Elizabeth  O'Brien  to  Eliza  M. 
O'Brien,  and  a  conveyance  of  one-half  of  same  by  Eliza  M.  O'Brien  to 
William  Brady.  The  judgment  was  in  accordance  with  this  allegation 
in  favor  of  the  plaintiffs  for  an  undivided  one-third  of  the  land.  Han- 
rick's  contention  is  that,  as  Eliza  M.  O'Brien  was  then  invested  with  the 
legal  title  of  Nicholas,  Ellen,  and  Annie  Hanrick,  and  could  have  set  it 
up  and  had  a  determination  of  it  in  that  case,  the  judgment  has  the 
effect  of  an  adjudication  against  such  title.  We  do  not  think  this  is 
true.  Being  invested  with  the  legal  title  to  this  interest,  Eliza  M.  O'Brien 
and  her  husband  could  have  asserted  it  in  behalf  of  the  beneficiaries,  and, 
had  she  done  so  and  actually  put  the  title  in  issue,  an  adjudication  of  it 
against  her  might  be  held  to  bind  those  for  whom  she  held  it,  but  nothing 
short  of  this  would,  for  the  reason  that  she  held  the  title  ^which  she 
actually  asserted  and  upon  which  she  recovered  in  a  different  capacity 
from  that  in  which  she  held  the  legal  title  to  the  interest  in  question. 
She  was  not  bound  to  set  up  the  title  held  by  her  in  trust,  as  she  would 
probably  have  been  bound  to  set  up  a  title  held  in  her  own  right. 

Another  judgment  relied  on  as  res  judicata  of  Nicholas  Hanrick's 
title  to  the  Zarza  grant  is  one  rendered  by  the  District  Court  of  Falls 
County,  in  an  action  of  trespass  to  try  title,  brought  by  him  against 
one  Eubanks,  for  100  acres  of  that  grant,  upon  which  Eubanks  was 
alleged  to  have  entered,  in  which  action  the  plaintiff  set  forth  his  title 
to  the  whole  of  the  grant  as  it  herein  appears,  but  prayed  simply  for 
judgment  admitting  him  to  possession  of  the  100  acres  in  common  with 
others  entitled.  Eubanks  vouched  in  E.  G.  Hanrick  as  his  warrantor 
and  a  general  demurrer  urged  by  them  to  the  petition  was  sustained 
and  no  appeal  was  taken.  The  courts  below  held,  we  think  correctly, 
that  this  was  an  adjudication  against  Nicholas  Hanrick  of  the  title  to 
the  100  acres  only.  That  was  all  that  was  in  issue,  and  the  judgment 
could  not  operate  upon  the  title  to  other  lands  not  put  in  issue  in  that 
case. 

Another  contention  of  E.  G.  Hanrick  is  based  upon  that  part  of  the 
petition  of  the  plaintiffs  which  alleged  his  compromises  with  and  con- 
veyances to  third  persons  not  parties  to  the  suit  and  prayed  that  the 
lands  thus  conveyed  should  be  excluded  from  the  partition  to  be  had. 
His  point  is  that  the  court  had  no  jurisdiction  over  the  persons  and 
lands  not  brought  into  the  case  and  could  not  make  any  order  with  refer- 
ence to  them.     It  is  true  that  the  court  thus  acquired  no  power  to  bind 
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such  persons  or  lands  by  any  judgment  which  it  might  render,  but  it 
did  acquire  the  power  to  make  a  proper  partition  between  the  tenants 
in  common  of  the  remainder,  and,  if  the  plaintiffs  saw  fit  to  relinquish 
all  claim  to  lands  which  Hanrick  had  undertaken  to  convey  as  his  own, 
he  had  no  right  to  complain ;  and  a  proceeding  recognizing  the  validity 
of  those  conveyances  could  not  possibly  operate  to  the  prejudice  of  his 
grantees.  There  was  no  need  to  bring  those  parties  into  the  case  in 
order  to  have  partition  of  the  remainder  of  the  land  between  him  and 
his  cotenants. 

This  disposes  of  all  of  the  questions  concerning  the  plaintiffs'  right 
to  recover,  except  those  raised  by  Powers  and  Babbige  as  to  the  title  of 
Nicholas,  Annie,  and  Ellen  Hanrick. 

As  we  have  seen,  the  title  upon  which  those  plaintiffs  rely  was  suffi- 
cient to  enable  them  to  recover,  and  it  remains  to  be  determined  whether 
or  not  they  have  lost  it  to  Powers  and  Babbige  as  innocent  purchasers. 
The  judgment  of  the  District  Court  necessarily  involves  a  finding  that 
Powers  was  not  an  innocent  purchaser,  and  the  Court  of  Civil  Appeals 
expressly  held  that  he  was  not.  If  there  was  any  evidence  upon  which 
this  finding  may  be  sustained,  it  is  beyond  the  power  of  this  court  to 
disturb  it.  The  evidence  shows  that  at  the  time  Powers  bought,  under 
a  deed  which  purported  to  convey  a  half  interest  in  the  Serda  grant,  the 
value  of  the  lands  in  that  grant  amounted  to  as  much  as  $1,000,000,  and 
the  lands  in  that  grant  embraced  in  exhibit  F,  which  are  conceded  to 
have  belonged  to  Edward  Hanrick's  estate,  were  worth  at  least  $90,000. 
Powers  paid  $1000.  It  is  true  that  the  title  which  he  purchased,  leav- 
ing out  of  sight  any  claim  of  Nicholas,  Annie,  and  Ellen  Hanrick,  and 
treating  their  interest  as  having  been  vested  in  Eliza  M.  O'Brien,  was 
much  involved  by  various  conflicting  claims,  and  this  was  a  fact  for  the 
trial  court  to  consider  in  determining  the  question  whether  or  not  the 
consideration  paid  by  Powers  was  so  grossly  inadequate  as  to  warrant 
the  conclusion  that  he  was  not  a  purchaser  for  value,  without  notice  of 
the  trust.  But  it  was  evidence  for  that  court  to  weigh,  in  connection 
with  all  other  facts,  and  we  can  not  say,  as  a  matter  of  law,  that  there 
was  no  evidence  tending  to  sustain  the  conclusion  which  it  reached.  We 
assume,  as  did  the  court  below,  that  Powers  was  not  affected  with  notice 
as  a  purchaser  pendente  lite,  inasmuch  as  when  he  bought  from  Eliza 
M.  O'Brien  she  had  not  been  duly  served  with  process  making  her  a 
party  to  the  suit,  though  the  amended  petition  had  been  filed  against 
her,  containing  the  allegations  as  to  the  character  of  the  conveyances 
to  her. 

As  to  the  claim  of  Mrs.  Babbige,  we  think  both  courts  below  properly 
held  that  Babbige  took  his  mortgage  pendente  lite,  and  was  therefore 
affected  with  notice  of  the  character  of  the  conveyances  under  which  the 
mortgagor  held  the  legal  title  to  the  interests  under  consideration.  The 
amended  petition,  again  making  Eliza  M.  O'Brien  and  Phillip  O'Brien 
defendants  and  alleging  the  facts  on  which  the  plaintiffs  relied  to  defeat 
their  conveyances,  was  filed  in  July,  }SS'2.     No  legal  service  was  had 
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upon  those  defendants,  but,  upon  the  day  of  March,  1883,  John 

T.  Brady,  as  their  attorney  of  record,  entered  an  appearance  for  th^m 
in  the  case  and  disclaimed  any  interest  under  the  deeds  in  question.  The 
mortgagor  then  became  a  party  to  the  suit  and  Babbige,  in  afterwards 
taking  his  mortgage,  was  charged  with  notice  of  plaintiffs'  claim,  un- 
less it  is  true,  as  contended  by  Babbige,  that  Brady  was  unauthorized 
to  enter  the  appearance.  The  contention  is  that  he  had  no  authority 
to  make  the  disclaimer ;  but  the  real  question  is  whether  or  not  he  had 
authority  to  make  Phillip  and  Eliza  M.  O'Brien  parties  to  the  suit,  for 
the  allegations  in  the  plaintiffs'  petition  were  suflBcient  to  put  purchasers 
or  mortgagees  from  them  upon  notice  of  the  character  of  the  deeds  under 
which  they  held  the  legal  title,  without  the  aid  of  the  disclaimer.  John 
T.  Brady  was  employed  as  attorney  to  represent  these  parties  by  William 
Brady,  by  virtue  of  a  contract  entered  into  between  him  and  Phillip 
and  Eliza  M.  O'Brien  at  the  date  of  the  first  conveyance  by  those  parties 
to  him,  by  which  he  was  empowered  and  obligated  "to  take  all  proper 
and  legal  suits  and  proceedings  to  recover  possession  and  obtain  undis- 
puted title"  to  the  premises  covered  by  the  deeds  above  mentioned,  un- 
der which  Eli^a  M.  O'Brien  claimed,  such  premises  being  the  lands  here 
in  question.  This  undoubtedly  empowered  him  to  employ  attorneys  to 
prosecute  such  suits,  and,  through  them,  to  make  Phillip  and  Eliza  M. 
O'Brien  parties  thereto. 

We  conclude,  therefore,  that  the  court  below  properly  held  Nicholas, 
Ellen,  and  Annie  Hanrick  entitled  to  recover,  along  with  their  coplain- 
tiffs,  against  all  parties  to  the  suit,  the  interest  claimed  by  them,  ex- 
cept as  it  was  diminished  by  the  claim  of  Gurley;  and  that  the  claims 
of  all  the  other  parties  to  the  suit,  except  Gurley  and  E.  6.  Hanrick, 
are  restricted  to  the  interest  inherited  by  Elizabeth  O'Brien  and  by  her 
conveyed  to  Eliza  M.  O'Brien. 

It  is  not  disputed  that  one-half  of  such  interest  belongs  to  the  estate 
of  William  Brady,  by  virtue  of  the  conveyance  thereof  to  him  by  Eliza 
M.  O'Brien.  The  controversies  between  Brady's  estate  and  other  claim- 
ants of  the  Elizabeth  O'Brien  interest  are  as  to  the  effect  of  the  deeds 
for  five  thousand  acres,  and  the  rights  thereby  conferred  upon  Brady. 
Under  the  decision  in  the  case  of  Dull  v.  Blum,  68  Texas,  299,  it  must 
be  held  that  those  deeds  vested  in  Brady  no  present  title  to  any  part 
of  the  lands  which  were  the  subject  matter  of  them.  Though  they  were 
in  form  conveyances,  in  substance  they  were  nothing  more  than  con- 
tracts binding  O'Brien  and  wife  to  convey  to  Brady  the  number  of  acres 
specified,  as  they  might  be  selected  by  him  out  of  any  part  of  the  lands 
of  the  estate  which  should  be  set  apart  in  partition  to  Eliza  M.  O'Brien. 
The  case  here  made  is  a  stronger  one  for  the  application  of  this  propo- 
sition than  was  the  one  referred  to,  for  the  reason  that,  while  in  the 
former  case  the  acreage  undertaken  to  be  conveyed  was  out  of  a  specified 
tract  containing  a  given  quantity  which  the  grantor  owned,  here  it  was 
out  of  an  unascertained  interest  in  all  the  lands  of  an  estate,  the  ex- 
tent of  which  was  uncertain.     In  the  nature  of  things,  there  could  have 


Digitized  by 


Google 


1900.]  Hanbiok  v.  Gubley.  471 

passed  no  title  to  any  particular  land  nor  to  an  undivided  interest  in 
any  land  for  want  of  data  by  which  to  ascertain  the  extent  of  such  in- 
terest; but  we  think  it  nevertheless  true  that  the  contracts  were  valid 
ones  and  conferred  upon  Brady  a  right  to  select  the  lands  and  require 
the  conveyance  of  them  out  of  the  interest  of  the  grantor  when  it  should 
be  ascertained.  No  objection  has  been  urged  to  his  attempt  to  assert 
his  right  and  have  it  adjudicated  in  this  suit ;  but,  on  the  contrary,  those 
claiming  adversely  to  him  have  attacked  his  claim  and  sought  to  have  it 
determined  and  declared  inferior  to  theirs.  His  contracts  were  entitled 
to  registration  and  were  recorded  before  the  accrual  of  any  of  the  ad- 
verse claims  under  Eliza  M.  O^Brien,  and  those  claims  were  taken  with 
notice  of  his  rights.  It  was  not  in  the  power  of  Eliza  M.  O^Brien,  by 
subsequent  conveyances  or  mortgages,  to  restrict  the  rights  which  she 
had  created  in  Brady  by  those  contracts.  We  think  the  court  below 
should  therefore  have  enforced  his  right,  not  only  to  the  quantity  of 
land  specified  in  the  deeds,  but  the  right  of  selection  given  by  them,  and 
should  have  allowed  Brady^s  estate  to  take  his  acreage  first  out  of  such 
parts  of  the  Serda  grant  as  should  be  allotted  to  the  share  of  Elizabeth 
(yBrien  and  her  assignees;  and  then  out  of  such  interest  in  the  Zarza 
grant  as  should  be  allotted  to  that  share.  The  view  which  we  have  ex- 
pressed as  to  the  right  conferred  by  the  instruments  under  which  Brady 
claims  the  5000  acres  renders  inapplicable  the  contentions  of  Powers  and 
Babbige  that  those  instruments  are  void  for  want  of  a  description  of 
the  lands,  or,  if  not  void,  that  they  conveyed  only  a  fractional  undivided 
interest  in  all  the  lands  of  the  estate,  the  quantity  of  which  is  to  be  ascer- 
tained by  the  proportion  between  the  quantity  attempted  to  be  conveyed 
and  the  whole  of  Eliza  M.  O'Brien^s  interest  in  such  lands.  The  instru- 
ments, as  we  have  seen,  are  not  to  be  treated  as  deeds  vesting  in  the 
grantee  a  present  interest,  but  as  contracts  to  convey  a  specified  number 
of  acres  out  of  the  share  of  the  grantor  when  such  interest  has  been  as- 
certained and  set  apart.  Of  Babbige^s  several  contentions,  that  the 
deeds  to  Brady  should  have  been  found  to  have  been  only  mortgages, 
that  they  were  fraudulent  as  between  attorney  and  client,  and  that  they 
should  have  been  postponed  to  Babbige's  mortgage  for  the  reason  that 
Eliza  M.  O^Brien  had  paid  to  one  of  the  attorneys  the  money  to  be  ap- 
pUed  to  the  discharge  of  the  mortgage,  it  is  enough  to  say  that  all  of 
them  present  questions  of  fact  which  this  court  can  not  consider,  inas- 
much as  the  judgments  of  the  courts  below  against  them  were  amply 
sustained  by  the  evidence. 

From  what  we  have  said,  it  follows  that  Powers,  through  his  deed 
from  Phillip  and  Eliza  M.  O'Brien,  acquired  only  such  portion  of  the 
Elizabeth  O'Brien  interest  as  remained  to  his  grantors,  after  satisfying 
all  of  the  claims  of  Brady,  and  that  the  mortgage  to  Babbige  attached 
only  to  a  like  portion  of  the  Zarza  grant,  and  could  therefore  affect  only 
such  interest  in  that  grant  as  passed  to  W.  E.  Kendall  by  deed  subse- 
quent to  the  mortgage. 

It  remains  to  be  determined  whether  or  not  Mrs.  Babbige  had  acquired 
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title  to  such  remaining  interest  of  the  Zarza  grant  through  the  fore- 
closure proceedings  on  which  she  relies,  and,  if  not,  whether  or  not  she 
was  entitled,  as  the  court  below  held,  to  a  foreclosure  of  the  mortgage 
on  such  interest.  Pending  the  suit,  Elizabeth  O'Brien  died,  and  W.  A. 
Patrick  became  the  administrator  of  her  estate.  The  claim  of  Babbige,  se- 
cured by  the  mortgage,  was  presented  to  and  allowed  by  the  administrator 
and  approved  by  the  court  in  April,  1886,  and  the  mortgage  was  foreclosed 
by  an  order  of  sale  made  in  December,  1886,  in  pursuance  of  which  a 
sale  was  made  by  the  administrator  and  conveyances  were  executed  un- 
der such  sale  to  Mrs.  Babbige.  Neither  Brady  nor  Kendall  were  parties 
to  this  proceeding,  although  deeds  to  them  from  Phillip  and  Eliza  M. 
O^Brien,  passing  all  their  title  to  the  land,  were  of  record  in  the  proper 
county.  It  is  settled  by  the  decisions  of  this  court  that,  as  all  the  title 
of  the  deceased  had  been  passed  away  prior  to  her  death,  nothing  re- 
mained in  her  estate  subject  to  the  orders  of  the  probate  court,  and  that 
the  equity  of  redemption  of  the  purchasers  could  not  be  foreclosed  in  this 
manner,  and  that  the  purchaser,  under  such  an  attempted  foreclosure, 
acquired  no  title  whatever.  Schmeltz  v.  Garey,  49  Texas,  49;  Jackson 
V.  Butler,  47  Texas,  423.  It  is  true,  as  shown  by  the  deed  from  Phillip 
and  Eliza  M.  O^Brien  to  Kendall,  that  only  a  part  of  the  purchase 
money  for  the  interest  conveyed  to  Kendall  was  paid  in  cash,  and  that, 
for  the  balance,  notes  of  third  parties,  secured  by  vendor's  liens  on  other 
lands,  were  given,  and  a  vendor's  lien  on  the  land  conveyed  to  Kendall 
was  retained  to  secure  the  payment  of  the  unpaid  purchase  money.  It 
is  contended  by  counsel  for  Babbige  that  this  made  the  contract  ex- 
ecutory and  left  the  legal  title  in  Mrs.  O'Brien,  and  that,  hence,  her 
estate  held  an  interest  in  the  land  which  gave  the  probate  court  juris- 
diction to  order  a  foreclosure  sufficient  to  pass  to  the  purchaser  such 
legal  title.  If,  indeed,  the  title  had  not  passed  to  Kendall,  it  may  be 
true  that  a  purchaser  under  these  foreclosure  proceedings  would  have 
acquired  such  right  as  the  estate  possessed  and  could  enforce  it  against 
Kendall  by  a  disaffirmance  of  the  contract,  for  nonpayment  of  purchase 
money,  as  Mrs.  O'Brien  in  her  lifetime  may  have  done ;  but  nothing  is 
made  to  appear  as  to  the  disposition  made  of  the  notes  on  third  parties 
taken  by  Mrs.  O'Brien,  and  whether  they  had  been  paid  or  not.  For 
this  reason,  this  contention  must  fail,  and  the  case  must  be  treated  as 
belonging  to  the  class  involved  in  the  two  decisions  referred  to,  and  it 
follows  that  through  the  foreclosure  proceedings,  Mrs.  Babbige  acquired 
no  title.  The  question  remains,  whether  or  not  she  still  haa  a  lien  upon 
Kendall's  interest  in  the  land  which  can  be  enforced  by  foreclosure. 
That  she  has  is  beyond  controversy,  unless  her  claim,  before  she  as- 
serted it  in  the  present  suit,  had  become  barred  by  limitation,  as  con- 
tended by  Kendall  and  Brady.  Her  intervention,  in  which  she  set  up 
her  rights,  was  filed  in  1897,  more  then  ten  years  after  the  claim  was 
established  against  the  estate  of  Mrs.  O'Brien,  and  the  contention  is 
that  the  claim  had  become  barred  by  the  statute  of  limitations  of  ten 
years,  applicable  to  judgments  generally.     By  the  establishment  of  the 
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claim  against  the  estate,  the  note  for  the  debt  was  merged  in  the  judg- 
ment and  the  ten  years  statute  is  the  only  one  which  could  operate. 
Montgomery  v.  Culton,  18  Texas,  751.  It  does  not  follow,  however, 
that  limitation  against  such  judgment  ran  from  its  date.  By  the  de- 
cisions of  this  court,  the  proposition  is  established  that  the  limitation, 
which  a  purchaser  of  land  charged  with  a  mortgage  to  secure  an  indebt- 
edness of  his  grantor  may  plead,  is  that  which  the  grantor  himself  could 
plead  against  the  debt.  The  mortgage  is  treated  as  incident  to  the  debt, 
and,  so  long  as  that  subsists,  the  mortgage  subsists,  and  the  question 
in  such  cases  always  is  whether  or  not  the  debt  has  become  barred  in 
favor  of  the  debtor,  or,  if  he  be  dead,  in  favor  of  his  estate.  Slaughter 
V.  Owens,  60  Texas,  668 ;  Beck  v.  Tarrant,  61  Texas,  402.  After  a  claim 
has  been  established  against  an  estate,  no  limitation  runs  against  it  so 
long  as  the  administration  remains  open.  No  suit  to  recover  judgment 
on  it  against  the  estate  can  be  maintained  pending  the  administration 
and  limitation  against  a  suit  to  enforce  it  against  the  heirs,  after  close 
of  the  administration,  would  therefore  run  only  from  the  date  when  it 
was  closed ;  and  it  necessarily  follows  that  the  same  rule  applies  between 
the  creditor  and  a  purchaser  of  the  property  on  which  the  debt  is  charged. 
In  this  case,  it  is  not  made  to  appear  when  the  administration  upon  the 
estate  of  Eliza  M.  O'Brien  was  closed,  and  hence  it  can  not  be  said  that 
the  action  for  the  foreclosure  of  the  mortgage  against  Kendall  was 
barred  by  limitation.  We  think,  therefore,  that  though  she  has  no  title 
to  the  land  claimed  by  her,  Mrs.  Babbige  still  has  a  lien  upon  it  to  secure 
the  debt,  the  right  to  which  lien  she  acquired  by  her  purchase  at  admin- 
istrator's sale,  and  that  the  judgment  of  the  Court  of  Civil  Appeals, 
which  enforced  this  lien  against  the  interest  in  the  Zarza  grant  which 
passed  to  Kendall,  was  correct  and  that  it  enforced  the  only  right  which 
Mrs.  Babbige  has. 

Powers  is  the  only  party  who  has  complained  of  the  judgment  in  favor 
of  Gurley  for  one-third  of  the  land,  and  he  has  only  complained  by  an 
assignment  in  his  application  for  writ  of  error,  unaccompanied  by  a 
statement  of  the  facts  from  the  record  essential  to  enable  this  court  to 
pass  intelligently  upon  his  contention.  The  facts  upon  which  Gurley's 
claim  depends  are  not  stated  in  the  opinion  of  the  Court  of  Civil  Ap- 
peals, and  the  question  is  not  therefore  presented  in  accordance  with 
the  rules  so  as  to  require  this  court  to  consider  it.  Gurley's  claim  is 
apparently  an  equitable  and  meritorious  one  (Walker  v.  Lawler,  45 
Texas,  532),  and,  if  there  are  defects  in  it  which  should  defeat  it,  they 
have  not  been  brought  to  the  attention  of  this  court  in  the  proper 
manner. 

All  of  the  parties  except  Gurley  complain  of  the  allowance  to  E.  G. 
Hanrick  of  his  claim  for  contribution  from  his  cotenants  for  moneys 
expended  in  payment  of  court  costs  and  taxes.  Some  of  the  objections 
are  so  fundamental  as  to  deny  any  right  to  contribution  at  all.  and  these 
will  be  the  first  considered.  The  most  sweeping  of  them  is  that,  inas- 
much as  he  had  ousted  his  cotenants  from  possession,  and,  by  his  con- 
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duct,  prevented  a  participation  by  them  in  the  use  and  enjoyment  of 
the  common  estate,  he  will  not  be  heard  to  assert  a  claim  for  contribution 
by  them  in  expenditures  made  by  him  while  so  acting,  although  they 
operated  as  a  benefit  to  such  estate.  The  facts  are  sufficient  to  show 
such  an  ouster,  and  one  of  the  consequences  of  it  to  Hanrick  would  be 
a  liability  on  his  part  to  his  cotenants  for  their  share  of  the  value  of 
the  use  and  occupation  of  the  lands  so  held  by  him.  Osbom  v.  Osbom, 
62  Texas,  495.  The  assignments  of  error,  however,  do  not  complain 
that  the  court  below  made  no  such  charge  against  him,  nor  are  we  pointed 
to  any  evidence  upon  which  the  court  should  have  found  the  value  of  the 
use  and  occupation  of  the  land.  The  objection  urged  is  simply,  that,  by 
his  ouster  of  his  cotenants,  he  has  precluded  himself  from  claiming  con- 
tribution from  them.  We  think  this  contention  can  not  be  maintained. 
The  court,  in  determining  the  rights  of  the  parties,  will  adjust  them 
upon  the  proper  basis.  It  will  deny  to  the  ousting  cotenant  his  claim 
to  the  exclusive  ownership  of  the  property,  but  will  enforce  his  true 
rights  with  respect  to  it ;  and,  if  he  has  discharged  burdens  which  rested 
alike  on  the  whole  estate,  it  will  require  his  cotenants,  when  they  seek 
partition  and  settlement  with  him,  to  bear  their  just  proportion  of  such 
burdens,  requiring  him,  at  the  same  time,  to  account  for  any  benefits, 
in  excess  of  his  just  share,  which  he  has  received  from  the  estate.  Many 
of  the  reported  cases  in  which  this  principle  of  contribution  has  been 
applied  grew  out  of  the  efforts  of  an  heir  to  acquire  a  title  himself  ad- 
verse to  that  of  his  coheirs,  and,  by  force  of  it,  to  exclude  them.  Such 
efforts  have  uniformly  met  with  defeat,  but  at  the  same  time,  the  co- 
tenants  seeking  to  share  in  the  estate  have  as  uniformly  been  required 
to  reimburse  him  so  far  as  he  had  borne  for  their  benefit  more  than  his 
portion  of  the  burdens.  Duke  v.  Reed,  64  Texas,  705;  Rothwell  v. 
Dewees,  2  Black,  614;  Austin  v.  Barrett,  44  Iowa,  490;  Gosselin  v. 
Smith,  154  111.,  74;  Van  Home  v.  Fonda,  5  Johns.  Ch.,  388;  Hannan 
V.  Osbom,  4  Paige,  343.  This  is  simply  an  application  of  the  maxim 
that  equality  is  equity.  The  parties  owning  an  estate  in  common  and 
being  entitled  to  equal  benefits,  are  required  to  bear  equally  the  burdens 
incident  to  their  common  ownership.  Since,  as  we  have  before  said, 
the  parties  complaining  here  have  not,  with  the  exception  mentioned 
below,  complained  that  E.  G.  Hanrick  has  not  been  required  to  account 
for  any  benefit  received  from  the  estate  beyond  his  share,  the  question 
as  to  the  allowance  of  these  sums  paid  out  by  him  is  simply  whether  or 
not  they  fall  within  the  principle  stated  and  inure  to  the  benefit  of  his 
cotenants.  Taxes  constituting  an  incumbrance  upon  the  joint  estate, 
the  tenants  are  bound  to  contribute  ratably  to  their  payment,  and,  if  one 
pays  them  all,  the  others  must  account  to  him.  Keites  v.  Church,  142 
Mass.,  586;  Moore  v.  Woodall,  40  Ark.,  42;  Eads  v.  Retherford,  114 
Ind.,  273;  Weare  v.  Van  Meter,  42  Iowa,  128.  Court  costs  incurred  in 
the  defense  and  protection  of  the  common  title,  if  the  proceedings  were 
necessary  and  operated  to  the  benefit  of  the  estate  in  which  the  parties 
are  jointly  interested,  also  constitute  a  charge  of  the  kind  in  question. 


Digitized  by 


Google 


IQOO,]  Hanriok  v.  Gubley.  475 

Gage  V.  Mulholland,  10  Grant  Ch.,  145;  Gosselin  v.  Smith,  154  111.,  74; 
Freeman  on  Cotenancy,  etc.,  263,  278. 

It  is  urged  that  the  claims  were  barred  by  limitation,  and  had  be- 
come stale  by  lapse  of  time  and  laches.  If  the  pleadings  were  treated 
as  asserting  a  cause  of  action  in  behalf  of  Hanrick  for  a  personal 
judgment  for  money  against  his  cotenants  which  accrued  at  the  date  of 
each  payment  this  proposition  would  doubtless  be  correct.  For  such 
outlays,  some  authorities  hold  that  the  tenant  paying  them  may  hold 
the  cotenant  personally  liable  by  direct  action,  and  to  such  actions,  the 
same  as  other  suits  to  recover  money,  the  statute  of  limitations  doubtless 
applies,  the  difficulty  arising  in  determining  when  the  cause  of  action 
accrues.  But  such  is  not  the  character  of  this  claim.  Hanrick's  co- 
tenants  are  suing  him  in  a  court  of  equity  for  partition,  and  the  court 
must  determine  what  each  is  entitled  to  receive  of  the  estate  to  be  di- 
vided. If  charges  upon  it  have  been  paid  by  one,  of  which  the  others 
are  to  receive  the  benefit,  any  balance  in  his  favor  over  and  above  his 
just  proportion,  becomes  an  equitable  charge  upon  the  interests  of  the 
others  to  be  worked  out  in  the  partition.  His  right  is  to  have  the  prop- 
erty so  divided  or  sold  as  to  make  the  others,  while  sharing  equally  in 
the  benefits  of  the  estate,  share  equally  in  the  necessary  expenses  incident 
to  it.  To  such  a  claim,  when  thus  asserted,  the  statute  of  limitations 
has,  in  our  opinion,  no  application,  because  it  is  an  incident  to  partition, 
and  to  an  action  for  partition  the  statute  does  not  apply.  The  parties 
so  receive  their  title  and  hold  the  property  as  to  make  them  "mutually 
accountable  to  each  other  without  regard  to  lapse  of  time."  Prince  v. 
Heylin,  1  Atk.,  493. 

Another  objection  to  the  claim  is  that  Hanrick,  while  making  the  ex- 
penditures, was  acting  as  administrator  of  the  estate  of  Edward  Hanrick, 
and  should  have  accounted  to  the  probate  court  and  established  his  claim 
there,  and  can  not  now  assert  it  in  this  suit.  The  fact  that  he  was  admin- 
istrator did  not  take  away  his  rights  as  an  heir.  As  heir,  he  had  the 
right  to  protect  the  estate  by  use  of  his  own  funds,  and  if  he  thus  dis- 
charged burdens  and  incurred  necessary  expenses  of  which  his  coheirs 
are  to  get  the  benefit,  his  rights  are  the  same  as  if  he  had  not  been  ad- 
ministrator. He  certainly  could  not  claim  reimbursement  for  payments 
made  with  funds  of  the  estate,  since  in  such  case  the  other  heirs,  by  their 
interests  in  such  funds,  would  already  have  borne  their  part  of  the  ex- 
penses. But  so  far  as  he  paid  out  of  his  own  funds  more  than  his  pro- 
portion of  such  charges,  he  would  be  /entitled  to  have  his  claim  enforced 
in  this  suit  Moore  v.  Moore,  89  Texas,  33;  Eckford  v.  Knox,  67  Texas, 
200.  Under  these  decisions,  if  the  estate  became  indebted  to  him  for  a 
balance  of  expenses  over  and  above  funds  received  by  him,  he  has  the 
right  to  have  such  balance  satisfied  in  partition.     Duke  v.  Reed,  supra. 

A  difficulty,  however,  grows  out  of  the  fact  that  some  of  the  ex- 
penditures allowed  by  the  judgment,  both  for  taxes  and  costs,  were  made 
for  the  benefit  of  property  not  involved  in  this  suit, — some  of  them  upon 
lands  in  the  Aguirre  grant,  some  upon  the  lands  in  Liberty  County,  and 
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some  upon  the  lands  of  the  estate  generally.  Most  of  the  items  charged 
are  so  stated,  both  in  the  pleading  and  evidence,  that  the  court  can  not 
say  what  sums  were  expended  with  reference  exclusively  to  lands  in  the 
Serda  and  Zarza  grants.  The  proposition  is  urged  that  only  expen- 
ditures made  for  the  benefit  of  the  lands  in  controversy  can  be  here  con- 
sidered. We  are  not  prepared  to  agree  to  this  contention  as  broadly  as 
it  is  put.  Hanrick  was,  for  a  part  of  the  period  during  which  expendi- 
tures were  made,  the  administrator  of  Edward  Hanrick,  and,  while  act- 
ing as  such,  it  was  his  duty  to  pay  taxes  on  all  lands  claimed  by  the 
estate  and  inventoried  as  belonging  to  it.  It  was  also  his  duty,  as  ad- 
ministrator, to  prosecute  or  defend  the  title  of  the  estate  to  such  lands, 
and  all  expenses  so  incurred  by  him  for  taxes  and  court  costs  were  prop- 
erly chargeable  against  the  whole  estate;  and,  if  he  has  not  been  reim- 
bursed for  such  expenditures,  he  has  the  right  to  have  them  taken  into 
account  in  this  proceeding.  Eckford  v.  Knox,  67  Texas,  200.  This, 
however,  does  not  meet  the  difficulty,  because  it  does  not  appear  that  all 
of  the  expenses  allowed  were  paid  by  him  while  acting  as  administrator, 
nor  can  it  be  seen  what  portion  of  them,  if  any,  was  thus  paid ;  and  this 
makes  it  necessary  to  consider  what  were  his  rights,  treating  him  as 
coheir  simply. 

All  lands  inherited  by  these  parties  from  Edward  Hanrick  were  held 
in  common  and  constituted  the  common  estate.  The  expenses  incurred 
by  one  cotenant  in  the  protection  of  that  estate  may  constitute  a  charge 
upon  the  whole  of  it  and  his  claim  is  not  necessarily  to  be  separated 
and  distributed  so  that  money  expended  upon  one  tract  is  to  be  charged 
upon  that  alone.  Whether  or  not  this  should  be  done  may  depend  upon 
circumstances  not  fully  developed  by  the  findings  of  the  trial  judge. 
To  authorize  the  charging  upon  the  lands  in  controversy  of  expenditures 
made  for  the  protection  of  other  lands,  the  principle  which  we  have 
stated  would  obviously  require  that  it  be  made  to  appear  that  the  lands 
with  respect  to  which  the  expenditures  were  made,  did,  in  fact,  constitute 
a  part  of  the  common  estate  and  that  the  other  cotenants,  by  sharing  in 
such  other  lands,  get  the  benefit  of  the  expenditures.  If  this  be  shown, 
we  see  no  good  reason  why,  as  between  the  heirs,  Hanrick  should  not 
be  allowed  full  satisfaction  out  of  the  part  of  the  estate  now  undergoing 
partition.  To  postpone  him  might  result  in  injustice,  since  it  might  be 
that  other  parts  of  the  estate  have  been  appropriated  and  put  beyond 
his  reach  by  the  others.  There  may  never  be  any  partition  of  the  other 
lands. ,  But  nothing  of  the  sort  is  shown  with  reference  to  the  lands  in 
Liberty,  Milam,  and  Bell  counties.  It  does  not  appear  that  any  title 
to  them  was  inherited  or  that  any  of  the  heirs  have  ever  received  or  will 
ever  receive  any  interest  in  or  benefit  from  them.  This  makes  it  plain 
that  they  may  have  had  charged  upon  land  which  they  omti,  expenditures 
upon  that  which  they  do  not  own.  With  reference  to  the  lands  in  the 
Aguirre  grant,  the  case  is  somewhat  different.  It  appears  and  is  found 
by  the  trial  court,  that,  while  the  estate  held  the  title  to  them,  it  was  in 
dispute,  most,  if  not  all,  of  the  land  being  occupied  by  a  great  number 
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of  adverse  claimants  and  severe  litigation  being  thereby  necessitated  for 
the  enforcement  of  the  title  of  the  estate.  It  also  appears  that  the  plain- 
tiffs, in  conjunction  with  William  Brady,  have  compromised  with  many 
of  such  adverse  claimants,  releasing  to  them  23,000  acres  at  $1  per  acre, 
and  have,  in  this  way,  received  as  much  as  $23,000  out  of  those  lands, 
and  that  this  was  done  pending  this  suit  and  after  E.  G.  Hanrick  had 
made  the  expenditures  charged.  Were  the  question  between  E.  G. 
Hanrick,  on  the  one  part,  and  the  plaintiff  and  Brady  on  the  other,  these 
facts  might  justify  the  holding  of  the  court  that  the  latter,  by  thus  as- 
serting claim  to  the  lands  in  the  Aguirre  grant  and  receiving  benefit  to 
this  extent  out  of  them,  should  be  required,  in  partition  of  the  land  in 
controversy,  to  account  for  the  portion  of  the  expenditures  made  by  their 
cotenant  in  protecting  that  title.  As  to  this,  we  need  not  definitely  de- 
cide, for  this  proposition  will  not  sustain  the  judgment.  Others  besides 
Brady  are  interested  in  the  share  in  the  land  now  being  partitioned  which 
descended  to  Elizabeth  O^Brien,  and  no  such  facts  are  shown  affecting 
them.  The  case  is,  therefore,  left  in  such  an  attitude  that  the  court 
can  not  say  whether  they  have  ever  received  or  will  ever  receive  or  as- 
sert any  interest  in  the  Aguirre  lands.  Being  only  bound  to  contribute 
to  pajTnents  made  for  their  benefit,  if  they  have  received  none,  there  is 
no  liability  and  their  lands  should  not  be  charged.  On  the  other  hand, 
if  they  are  properly  accountable  out  of  their  interests  in  the  land  in 
controversy,  it  would  be  unjust  not  only  to  E.  G.  Hanrick  but  to  plain- 
tiffs and  Brady  to  charge  the  whole  amount  on  their  interests.  Such 
are  the  difficulties  in  the  way  of  imposing  on  these  lands  expenditures 
made  upon  others.  While  we  can  not  hold  that  it  can  not  be  done,  yet  the 
facts  to  justify  it  have  not  been  developed. 

Powers,  Babbige,  and  Kendall  simply  acquired  interest  in  the  estate 
from  the  coheirs  of  E.  G.  Hanrick,  after  the  accrual  of  such  right  to 
contribution  as  he  had,  and  we  do  not  see  that  they  are  in  a  position 
to  complain  of  any  adjustment  of  such  rights  which  would  have  been 
just  as  between  him  and  their  grantors.  Arnold  v.  Cauble,  49  Texas, 
532. 

Another  objection  urged  against  the  judgment  in  Hanrick's  favor  for 
contribution  is  that  it  fails  to  make  him  account  for  the  money  received 
by  him  from  adverse  occupants  of  the  lands  in  compromises  made  with 
them ;  and,  in  the  same  connection,  error  is  assigned  upon  the  exclusion 
of  evidence  offered  by  the  plaintiffs  to  prove  the  amount  of  money  thus 
received.  The  evidence  tends  to  show  that  E.  G.  Hanrick,  while  ad- 
ministrator and  asserting  sole  heirship  of  Edward  Hanrick,  made  these 
compromises  and  executed  deeds  purporting  to  release  to  the  adverse 
claimants  the  entire  title  of  the  estate  and  used  the  money  in  paying 
expenses  incurred.  Those  conveyances  are  confirmed  by  the  judgment 
in  this  proceeding  and  Hanrick  is  not  charged  with  the  lands,  nor  was 
he  required  by  the  judgment  to  account  for  the  moneys  received.  We 
think  this  was  error.  To  establish  a  right  to  contribution,  it  was  neces- 
sary for  him  to  show  that  he  had  paid  sums  in  excess  of  funds  in  his 
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hands  belonging  to  the  estate.  He  can  not  be  heard  to  say  that  funds 
received  by  him  for  releases  of  the  title  of  the  estate  which  he  thus  rep- 
resented did  not  belong  to  the  estate,  and  no  right  could  arise  to  call 
upon  his  coheirs  for  contribution  for  expenditures  made  out  of  such 
funds.  Such  right  could  only  be  established  as  the  result  of  a  full  ac- 
counting, showing  both  receipts  and  disbursements,  and  a  balance  of  the 
latter  in  his  favor ;  and  any  evidence  tending  to  show  the  use  of  funds 
belonging  to  the  estate  in  making  the  expenditures  was  therefore  ad- 
missible. Since  he  is  to  be  permitted,  as  above  held,  to  show  the  use  of 
his  own  funds  in  the  discharge  of  common  burdens,  his  adversaries  must 
be  permitted  to  rebut  his  evidence  and  show  that  the  funds  he  used  be- 
longed to  the  estate. 

In  case  it  should  be  found  that  E.  G.  Hanrick  is  entitled  to  an  allow- 
ance for  such  expenses  as  those  before  referred  to,  it  will  become  neces- 
sary to  determine  how  his  claim  is  to  be  satisfied.  The  opinion  in  the 
case  of  Duke  v.  Reed,  64  Texas,  716,  is  authority  for  the  proposition 
that  he  should  be  compensated  in  land  out  of  the  shares  which  would 
otherwise  be  set  aside  to  the  others,  or  that  such  other  order  should  be 
made  *^as  will  secure  to  such  party  the  money  due  him  before  the  party 
from  whom  it  is  due  can  obtain  his  share  of  the  land."  Since  the  law 
favors  an  actual  division  rather  than  a  sale,  the  course  first  indicated 
should  be  resorted  to  and  a  sale  should  not  be  ordered  until  it  appears 
in  the  course  of  partition  that  satisfaction  of  the  claim  can  not  be  secured 
by  aparting  to  Hanrick  a  larger  share  of  the  land.  Kalteyer  v.  Wipflf, 
92  Texas,  683. 

The  only  errors  which  we  have  found  in  the  judgment  of  the  Court 
of  Civil  Appeals  are  in  the  disallowance  of  the  right  of  the  estate  of 
Brady  to  select  the  lands  to  which  he  became  entitled  under  his  contracts 
for  5000  acres,  and  in  the  affirmance  of  the  part  of  the  judgment  allow- 
ing E.  G.  Hanrick^s  claim  for  contribution.  It  will  not,  therefore,  be 
necessar}^  to'  send  the  whole  case  back  for  a  new  trial.  The  judgment 
will  be  reformed  so  as  to  enforce  the  right  of  selection  in  favor  of  Brady's 
estate,  and,  as  thus  reformed,  it  will  be  aflBrmed  as  to  all  the  issues  ex- 
cept that  presented  by  Hanrick's  claim  for  contribution;  and  the  judg- 
ment upon  that  issue  will  be  reversed  and  the  cause  remanded  for  the 
sole  purpose  of  taking  a  further  account  upon  it  in  accordance  with  the 
opinion.     Duke  v.  Reed,  supra. 

Reformed  and  affirmed  in  part  and  reve-rsed  and  remanded  in  pari. 

Opinion  delivered  December  18,  1899. 

ON    MOTION    FOR  REIIEABING. 

WILLIAMS,  Associate  Justice. — One  of  the  points  raised  in  the 
motion  for  rehearing  which  was  not  much  discussed  by  counsel  in  their 
original  briefs  and  arguments  presents  considerable  difficulty,  and  we 
have  concluded  to  refer  it  back  for  further  argument  and  citation  of 
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authorities.  Counsel  for  Nicholas  Hanriek  and  E.  G.  Hanrick  are  re- 
quested to  file  within  thirty  days  written  arguments  and  citations  of  au- 
thorities upon  the  following  questions :  (1)  Whether  or  not  the  judgment 
of  the  District  Court  of  Falls  County  in  favor  of  E.  G.  Hanrick  and  his 
tenant,  Eubanks,  in  the  suit  brought  by  Nicholas  Hanriek  for  100  acres 
of  the  Zarza  grant,  which  judgment  was  rendered  in  favor  of  defendants 
against  plaintiff  on  demurrer  to  the  petition,  upon  the  ground  that  said 
plaintiff  could  not  take  title  by  inheritance  from  Edward  Hanrick,  as 
claimed  in  his  petition,  operates  as  an  estoppel  upon  Nicholas  Hanrick 
against  the  assertion  in  this  action  of  title  to  other  lands  claimed  herein 
by  the  same  right  of  inheritance  therein  set  up  and  adjudicated.  (2) 
Especially,  does  the  decision  of  the  court  in  the  former  suit  upon  the  * 
question  of  law  arising  upon  the  facts  alleged  in  the  petition,  and  ad- 
mitted by  the  demurrer,  as  to  such  right  of  inheritance,  preclude  further 
examination  of  such  question  of  law  in  a  different  suit  between  the  same 
parties,  where  the  plaintiff  claims  other  lands  under  the  same  right? 

The  attention  of  counsel  is  invited  to  the  following  authorities: 
Southern  Pac.  R.  Co.  v.  U.  S.,  168  U.  S.  49,  18  Sup.  Ct.  18,  42  L.  Ed. 
355;  Cromwell  v.  Sac  County,  94  U.  S.,  353,  24  L.  Ed.,  195;  Nichols 
V.  Dibrell,  61  Texas,  541 ;  Birckhead  v.  Brown,  5  Sandf .,  145 ;  Boyd  v. 
Alabama,  94  U.  S.,  645,  24  L.  Ed.,  302 ;  Beloit  v.  Morgan,  7  Wall.,  621, 
19  L.  Ed.,  205;  McDonald  v.  Insurance  Co.,  65  Ala.,  358;  Freem.  on 
Judg.,  sees.  256-259;  Bernard  v.  Mayor,  etc.,  27  N.  J.  Law,  412;  Bige- 
low.  Estop.,  4  ed.,  p.  95 ;  Town  of  South  Ottawa  v.  Perkins,  94  U.  S., 
260,  24  L.  Ed.,  164;  Packet  Co.  v.  Sickles,  5  Wall.,  592,  18  L.  Ed.,  550; 
Goodrich  v.  City  of  Chicago,  5  Wall.,  566-574,  18  L.  Ed.,  511 ;  Stewart 
V.  Lansing,  104  U.  S.,  505,  26  L.  Ed.,  866 ;  2  Black,  Judgm.,  sec.  750, 
and  authorities  cited. 

Opinion  delivered  February  8,  1900. 

OPINION   ON   REHEARING. 

WILLIAMS,  Associate  Justice. — Upon  full  consideration  of  the 
motions  of  Charles  and  Carrie  Babbige  and  of  E.  G.  Hanrick,  nothing 
has  been  found  requiring  further  discussion  except  the  point  raised  by 
the  motion  of  E.  G.  Hanrick,  which  was  referred  back  for  further  argu- 
ment. 

All  of  the  grounds  of  the  motions  except  that  are  therefore  disallowed. 

We  are  convinced,  however,  that  the  defense  of  E.  G.  Hanriek,  based 
upon  the  judgment  in  the  Eubanks  case  as  an  estoppel  against  Nicholas 
Hanrick  to  assert  his  title  to  any  of  the  land  in  the  Zarza  grant,  should 
have  been  sustained.  The  judgment  was  pleaded  as  an  estoppel  ap- 
phcable  only  to  Nicholas  Hanrick^s  claim  to  an  interest  in  that  grant, 
and  hence  its  effect  upon  his  title  to  lands  in  the  Sorda  grant  can  not 
be  considered. 

The  case  was  originally  briefed  and  submitted  upon  tlie  findings  of 
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the  trial  court  alone,  and  in  them  there  was  no  statement  that  the  de- 
murrer in  the  Eubanks  case  was  sustained  upon  the  ground  that  the 
plaintiff  therein  was  not  an  heir  of  Edward  Hanrick;  the  only  finding 
on  this  point  being  that  a  general  demurrer  was  sustained  and  final 
judgment  rendered  against  the  plaintiff.  We  now  find  in  the  statement 
of  facts  the  substance  of  the  pleadings  and  the  judgment  in  that  case, 
from  which  it  appears  that  the  demurrer  was  rested  and  sustained  upon 
the  ground  that  the  facts  alleged  by  plaintiff  showed  that  no  title  had 
descended  to  him  by  inheritance  from  Edward  Hanrick.  While  the 
cause  of  action  in  that  case  was  not  the  same  as  that  now  asserted,  the 
question  as  to  Nicholas  Hanrick's  right  to  inherit  from  Edward  was  and 
is  directly  involved  in  and  common  to  both  cases,  and  was  expressly  ad- 
judicated in  the  former.  Although  the  judgment  of  the  court  was,  as 
we  formerly  held,  only  a  denial  of  the  right  to  recover  the  particular 
land  there  in  controversy,  its  estoppel  is  much  broader  and  concludes 
the  parties  upon  every  question  which  was  directly  in  issue  and  was 
passed  upon  by  the  court  in  arriving  at  its  judgment.  Cromwell  v.  Sac 
County,  94  U.  S.,  353;  Nichols  v.  Dibrell,  61  Texas,  541;  Birckhead 
V.  Brown,  5  Sandf.,  145;  Boyd  v.  Alabama,  94  U.  S.,  645;  Southern 
Pac.  R.  Co.  V.  United  States,  168  U.  S.,  49;  Beloit  v.  Morgan,  T  Wall., 
621 ;  McDonald  v.  Mobile  Insurance  Co.,  65  Ala.,  358 ;  Freem.  on  Judg., 
sec.  256-259. 

In  the  case  first  cited,  the  difference  between  the  rule  as  to  the  effect 
of  a  judgment  upon  the  cause  of  action  adjudicated,  and  that  as  to  the 
scope  of  the  estoppel  upon  questions  in  issue  and  determined,  where  they 
arise  in  subsequent  litigation  between  the  same  parties  concerning  a 
different  cause  of  action,  is  thus  stated :  "There  is  a  difference  between 
the  effect  of  a  judgment  as  a  bar  or  estoppel  against  the  prosecution  of 
a  second  action  upon  the  same  claim  or  demand,  and  its  effect  as  an 
estoppel  in  another  action  between  the  same  parties  upon  a  different 
claim  or  cause  of  action.  In  the  former  case,  the  judgment,  if  rendered 
upon  the  merits,  constitutes  an  absolute  bar  to  a  subsequent  action.  It 
is  a  finality  as  to  the  claim  or  demand  in  controversy,  concluding  parties 
and  those  in  privity  with  them,  not  only  as  to  every  matter  which  was 
offered  and  received  to  sustain  or  defeat  the  claim  or  demand,  but  as  to 
any  other  admissible  matter  which  might  have  been  offered  for  that  pur- 
pose. *  *  *  But  where  the  second  action  between  the  same  parties 
is  upon  a  different  claim  or  demand,  the  judgment  in  the  prior  action 
operates  as  an  estoppel  only  as  to  those  matters  in  issue  or  points  con- 
troverted, upon  the  determination  of  which  the  finding  or  verdict  was 
rendered.'^ 

That  the  estoppel  concludes  the  parties  upon  the  questions  of  law,  as 
well  as  those  of  fact  which  are  in  issue,  is  fully  established  by  the  other 
authorities  cited,  as  well  as  the  further  proposition  that  a  final  judgment 
upon  the  merits  on  demurrer  is  equally  conclusive  of  questions  decided, 
as  are  other  judgments.  There  are  a  few  cases  which  do  not  recognize 
the  rule  as  above  quoted,  but  they  are  opposed  to  the  great  weight  of 
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authority  and  are  not  regarded  as  sound.  Counsel  for  Nicholas  Han- 
rick do  not  controvert  the  rule,  but  urge  that  it  is  inapplicable  here  for 
the  reason  that  E.  G.  Hanrick's  relation  to  the  former  action,  involving 
Eubanks^  title  to  the  land  there  sued  for,  was  not  such  as  to  make  the 
determination  of  the  issues  therein  raised  binding  either  on  him  or  the 
plaintiff  therein  in  other  suits  involving  their  claims  to  other  lands. 
Their  position  is  best  stated  in  their  own  language:  '^.  G.  Hanrick 
was  vouched  in  as  warrantor  by  Eubanks,  and  put  in  the  exceptions  as- 
serting noninheritable  alienage,  not  in  his  own  interest  or  right,  but  in 
the  interest  and  right  necessarily  of  Eubanks.  In  doing  so,  he  was  ex- 
ercising the  statutory  right  of  defending,  either  in  his  own  name  or  the 
name  of  his  warrantee,  on  behalf  of  the  warrantee.  He,  in  his  own  right 
and  interest,  was  not  an  adversary  of  the  plaintiff ;  he,  in  his  own  right 
and  interest,  was  not  a  party  and  could  not  properly  have  been.  In 
appearing  and  defending,  he  did  so  merely  in  the  exercise  of  his  right  as 
warrantor,  in  the  interest  and  on  the  title  of  his  warrantee  and  not  his 
own,  and  in  the  representative  capacity  or  quality  of  warantor." 

E.  G.  Hanrick  was  a  party  to  that  action,  according  to  every  definition 
of  the  term.  1  Greenl.,  Ev.,  522,  523.  It  was  his  right  and  his  duty 
"to  make  such  defense  as  if  he  had  been  the  original  defendant  in  the 
action."  Bev.  Stats.,  art.  3552.  The  plea  that  the  plaintiff  had  no 
capacity  to  inherit  the  land  from  Edward  Hanrick,  and  hence  no  title 
to  land  claimed  as  heir,  was  such  a  defense.  He  made  it  and  estab- 
lished it  by  the  judgment  of  the  court.  This  meets  every  condition 
of  the  rule  laid  down  above.  The  same  question  upon  which  Nicholas 
Hanrick  now  relies  was  put  in  issue  between  the  same  parties  and  was 
determined.  To  hold  that  it  may  be  again  put  in  issue  where  it  arises 
between  these  parties  in  another  controversy,  would  be  to  contradict 
the  very  terms,  as  well  as  the  spirit  and  the  purpose,  of  the  rule.  E.  G. 
Hanrick,  as  he  was  bound  to  do,  defended  against  plaintiff  in  the  former 
suit  the  title  which  he  had  conveyed  to  Eubanks,  and  controverted  the 
plaintiff's  right  to  inherit  the  same  property.  In  so  doing,  he  asserted 
his  own  right  in  the  same  capacity  or  quality  in  which  he  now  asserts 
it.  That  his  object  in  doing  so  was  to  make  good  the  title  of  Eubanks 
and  protect  his  warranty,  does  not  affect  the  question,  since  he  was  a 
party  and  had  the  right  to  make  it  and  enforce  it  by  all  the  means  open 
to  other  litigants.  The  authorities  are  as  decisive  of  this  branch  of  the 
question  as  of  that  first  discussed.  Greenleaf,  supra;  Castle  v.  Xoyes, 
14  X.  Y.,  329;  Lovejoy  v.  Murray,  3  Wall.,  1,  and  authorities  cited; 
Freem.  on  Judg.,  sees.  174,  179,  186,  187. 

It  is  urged,  also,  that  the  plea  of  estoppel  was  not  sufficient  to  let  in 
evidence  to  sustain  the  defense.  The  plea  was  very  general  and  would 
doubtless  have  been  held  insufficient  on  special  demurrer,  but  was  suf- 
ficient, without  such  objection,  to  admit  evidence.  It  specified  the  pro- 
ceeding in  which  the  judgment  was  rendered,  stated  the  parties  to  it, 
and  alleged  that  the  plaintiff  therein  claimed  title  to  the  Zarza  grant 
\ol.  LXXXXIIT.  Supreme-31 
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by  inheritance  from  Edward  Hanriek,  and  that  the  question  as  to  his 
right  to  do  so  was  asserted  by  his  petition,  and  was,  on  demurrer  of  the 
defendant,  adjudicated  against  him.  This  shows  that  the  same  title  by 
inheritance  here  asserted,  was,  by  the  judgment,  held  insufficient. 

The  rehearing  asked  for  by  E.  6.  Hanriek  will  be  granted,  and  the 
judgment  of  the  Court  of  Civil  Appeals  will  be  further  reformed  so  as 
to  deny  to  Nicholas  Hanriek  a  recovery  as  to  lands  in  the  Zarza  grant, 
and  to  adjudge  the  interest  therein  recovered  by  him  to  E.  G.  Hanriek. 

Judgment  reformed. 

Delivered  March  29,  1900. 


APRIL,  1900. 


Gulf  &  Interstate  Kailway  Company  of  Texas  v.  Texas  &  New 
Orleans  Railway  Company. 

No.  885.    Decided  April  2,  1900. 

1.  Bailways — Conneoting  Lines — Transfers. 

Article  4535  of  Revised  Statutes,  requiring  railways  to  receive  and  transport  freight 
coming  to  and  from  connecting  lines,  does  not  require  that  one  company  perform 
the  work  of  switching  and  transferring  freight  between  two  other  lines  at  a  given 
point,  though  its  tracks  and  switches  there  furnish  a  connection  affording  means 
for  such  transfer.    (P.  486.) 

2.  Same — ^Refusal  to  Switch  Gars— Penalty. 

A  railway  company  whose  tracks  and  switches  formed  the  means  of  connection 
between  the  lines  of  two  other  companies,  at  a  town  reached  by  both  was  not  liable 
to  the  penalty  provided  by  Revised  Statutes,  article  4535,  for  refusing  to  make 
transfer,  over  its  tracks  and  switches,  between  such  other  lines,  of  cars  routed 
over  them  but  not  over  its  own  line, — the  statute  being  inapplicable  to  such  service. 
(Pp.  484486.) 

Error  to  the  Court  of  Civil  Appeals  for  the  First  District,  in  an  appeal 
from  Jefferson  County. 

O'Brien,  Bordages  &  O'Brien,  for  plaintiff  in  error  [from  argument 
in  support  of  a  motion  for  rehearing]. — The  court  erred  in  its  fourth 
paragraph  in  basing  the  correctness  of  the  judgment  of  the  Court  of  Civil 
Appeals  solely  upon  the  construction  of  article  4535,  Revised  Statutes, 
as  quoted  in  said  opinion;  for  the  Legislature  of  the  State  of  Texas 
has  spoken  and  enacted  more  than  is  contained  in  said  article  pertinent 
to  and  explanatory  of  this  issue,  in  other  articles,  to  wit,  in  article  4536, 
which  we  submit,  as  well  as  articles  4537  and  4538,  should  have  been 
considered  by  the  court. 

And  in  this  connection  it  is  to  be  further  observed  that  article  4537 
more  generally  enacted  that  "every  railroad  or  person  or  corporation 
operating  a  railway  for  the  carriage  of  freight    *     ♦     *     in  this  State 
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shall  receive  freight  ♦  *  *  for  transportation  to  or  into  this  State, 
or  through  any  part  thereof,  from  every  other  connecting  railway,  upon 
the  same  terms  and  conditions  as  to  the  division  of  charges  for  carrying 
and  transporting  the  same,  upon  a  mileage  or  any  other  basis,  and  upon 
tenns  and  conditions  as  to  bills  of  lading  and  way,  that  any  such  per-, 
son  or  corporation  or  transportation  line  may  receive,  or  contract  to 
receive,  from  any  other  person  or  corporation  engaged  in  like  business 
in  this  State."  And  the  court's  attention  is  also  called  to  the  following 
article,  4538,  wherein  is  provided  ample  and  absolute  security  to  any 
creditor  railroad  company  thus  interchanging  business,  for  any  moneys 
due  it  for  transportation  or  carriage  of  freights,  thus  by  statute  made 
compulsory,  without  the  precautionary  rules  and  methods  of  the  com- 
mon law  theretofore  existing  as  security  against  loss. 

We  submit  that  in  the  construction  to  be  given  to  any  of  the  words 
of  these  articles  or  statutes,  in  respect  to  railroads,  there  seems  to  be 
neither  necessity  nor  excuse  for  going  outside  their  ordinary  significa- 
tion, or  to  search  for  any  meaning  which  might  be  given  them  by  rail- 
road experts;  for  the  Legislature,  in  making  the  law,  used  words  easily 
understood  by  any  one  familiar  with  the  English  language  and  the  ordi- 
nary signification  of  its  words,  and  did  not  use  any  such  as  should  be 
interpreted  only  by  railroad  experts,  or  be  in  anywise  by  them  controlled 
in  their  construction  or  application. 

Baker,  Botts,  Baker  &  Lovett,  and  Votaw,  Martin  <£•  Chester,  for  de- 
fendants in  error. — Can  a  railway  company,  although  a  connecting  car- 
rier, be  compelled  under  the  Bevised  Statutes,  article  4535,  et  seq.,  to 
receive  cars  of  freight  destined  to  points  on  its  own  line  when  by  the 
terms  of  receipt  of  such  cars  it  is  required  to  deliver  them  before  they 
reach  their  destination  to  another  railway  company  to  be  hauled  by  the 
latter  to  the  point  of  destination  ? 

Article  4535,  Bevised  Statutes,  in  so  far  as  this  question  is  concerned, 
provides:  ^^All  railway  companies  doing  business  in  this  State  shall 
be  and  they  are  hereby  required  to  receive  from  all  other  railway  com- 
panies with  which  they  may  connect  *  *  *  all  freights  and  pas- 
sengers coming  to  it  from  such  line,  *  *  *  and  shall  transport  the 
same  ♦  *  *  to  destination,  if  on  its  line,  or  to  the  next  connecting 
or  cross  line  *  *  *  if  beyond  its  line  *  ♦  *  /'  it  is,  we 
think,  obvious  by  the  provisions  of  this  statute  that  a  railway  company 
that  is  a  connecting  carrier  has  the  legal  right  when  it  receives  freight 
from  another  connecting  carrier  to  haul  it  to  the  point  of  destination, 
if  on  its  line ;  and  that  if  the  freight  tendered  should  be  tendered  only 
upon  condition  that  it  be  delivered  to  another  carrier  before  it  reached 
its  destination,  the  carrier  to  whom  the  tender  is  made  may  lawfully 
refuse  to  accept  the  freight.  Bev.  Stats.,  arts.  4535,  4536 ;  Gen.  Laws, 
Acts  1895,  ch.  121,  sec.  1,  p.  186;  Bailway  v.  Bailway,  110  U.  S.,  667; 
16  Am.  and  Eng.  By.  Cases,  67.  Coles  v.  Bailway,  45  Am.  and  Eng.  By. 
Cases,  328;  2  Bapalje  &  Macks  Dig.  of  By.  Law,  p.  200;  Bhodes  v.  Bail- 
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way,  21  Am.  and  Eng.  By.  Cases,  31.;  Railway  v.  Commercial  Guano 
Co.,  30  S.  E.  Rep.,  555,  12  Am.  and  Eng.  Ry,  Cases  (N.  S.),  848;  Rail- 
way V.  Exposition  Cotton  Mills,  81  Ga.,  522;  Railway  v.  Young,  25 
Neb.,  651 ;  Hooper  v.  Railway,  27  Wis.,  90. 

BROWX,  Associate  Justice. — The  Texas  &  Xew  Orleans  Railroad 
runs  east  and  west  through  or  near  to  the  city  of  Beaumont,  and  the 
Sabine  &  East  Texas  Railroad,  running  north  and  south,  passes  through 
the  said  city.  Both  of  the  said  lines  of  railroad  were  under  the  manage- 
ment and  control  of  the  Southern  Pacific  Railroad  Company. 

The  Gulf,  Beaumont  &  Kansas  City  Railroad  extends  from  Kirb3rville 
southward  to  the  city  of  Beaumont,  and  near  to  the  Texas  &  Xew  Or- 
leans Railroad  it  connects  by  a  switch  with  the  Sabine  &  East  Texas 
Raijroad.  The  Gulf  &  Interstate  Railroad  extends  from  Bolivar  Point 
northward  to  the  city  of  Beaumont,  to  a  point  south  of  the  Texas  & 
Xew  Orleans  Railroad,  and,  by  switches,  is  connected  with  that  line  of 
railroad.  The  facts  with  regard  to  the  connection  of  these  roads  at  the 
city  of  Beaumont  are  complicated,  and,  in  our  view  of  the  case,  it  is 
unnecessary  to  state  them  in  detail;  but,  for  the  purposes  of  this  deci- 
sion, we  will  assume  that  all  of  these  roads  connect  at  that  point  within 
the  meaning  of  the  statute. 

A  number  of  persons  delivered  at  Kirbyville  to  the  Gulf,  Beaumont 
&  Kansas  City  Railroad,  freights  which  were  routed  over  that  railroad 
to  Beaumont,  thence  over  the  Gulf  &  Interstate  road  to  Galveston,  but 
the  bills  of  lading  called  only  for  the  Gulf,  Beaumont  &  Kansas  City 
road  to  Beaumont.  The  Gulf  &  Interstate  Railroad  and  the  Gulf, 
Beaumont  &  Kansas  City  Railroad  had  a  joint  agent  at  Beaumont,  and, 
through  him,  the  freights  were  tendered  in  cars  to  the  joint  agent  of  the 
Texas  &  Xew  Orleans  and  the  Sabine  &  East  Texas  railroads,  to  be 
transferred  by  them  over  their  switches  and  main  lines,  to  their  connec- 
tion with  the  Gulf  &  Interstate  Railroad;  and  the  agent  of  the  Gulf  & 
Interstate  road  tendered  to  the  agent  of  the  other  roads  $2.50  per  car, 
the  sum  usually  charged  for  such  service,  when  performed  by  the  roads 
to  which  the  tender  was  made;  but  the  freights  and  the  freight  money 
were  declined  and  the  Gulf  &  Interstate  Railroad  was  compelled  to  trans- 
fer the  freight  from  the  Gulf,  Beaumont  &  Kansas  City  road  to  its  own 
depot  by  wagons  at  much  greater  cost.  The  Gulf  &  Interstate  Railroad 
sued  the  Southern  Pacific  Railroad  Company,  the  Texas  &  Xew  Orleans 
Railroad  Company,  and  the  Sabine  &  East  Texas  Railroad  Company 
for  the  penalty  prescribed  by  the  statute  for  refusing  to  receive  freights 
from  connecting  railroads  and  for  the  damages  sustained  by  it  by  such 
refusal ;  and,  in  a  trial  before  a  jury,  recovered  the  sum  of  $19,247.50, 
which  the  Court  of  Civil  Appeals  reversed,  and  remanded  the  case  for 
further  trial.  The  application  for  writ  of  error  is  based  upon  the  alle- 
gation that  the  decision  of  the  Court  of  Civil  Appeals  practically  settles 
the  case. 

The  correctness  of  the  judgment  of  the  Court  of  Civil  Appeals  de- 
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pends  upon  the  proper  construction  of  article  4535,  Revised  Statutes, 
which,  so  far  as  applicable  to  this  case,  reads  as  follows :  "All  railway 
companies  doing  business  in  this  State  shall  be  and  they  are  hereby 
required  to  receive  from  all  other  railway  companies  with  which  they 
may  connect  *  *  *  at  any  place  within  this  State,  or  at  any  or  all 
places  where  they  may  cross  the  line  of  any  other  railway  doing  business 
or  operating  a  line  of  railway  in  this  State,  all  freights  and  passengers 
coming  to  it  from  such  connecting  line  and  destined  to  points  on  its  line, 
or  to  points  beyond  its  line,  or  any  other  line  of  railway  with  which 
said  line  may  connect  or  cross,  and  shall  transport  the  same  over  its  said 
line  to  destination,  if  on  its  line,  or  to  the  next  connecting  or  cross  line 
in  the  direction  of  destination,  if  beyond  its  line,  without  delay  or  dis- 
crimination in  favor  of  or  against  the  line  from  which  such  freight  or 
passengers  are  received,  and  upon  the  same  terms  and  conditions  with 
those  made  by  such  line  for  like  or  similar  service  against  any  other  rail- 
way in  or  out  of  this  State  with  which  it  does  business." 

To  bring  this  case  within  the  terms  of  article  4536,  the  freight  in 
question  must  have  "come  to"  the  defendant  railroads  from  the  Gulf, 
Beaumont  &  Kansas  City  Railroad,  in  transit,  to  a  point  upon  the  Texas 
&  New  Orleans  Railroad  or  upon  some  other  road  connecting  therewith, 
directly  or  indirectly.  The  words,  ''coming  to  it,"  designate  freight 
which  has  reached  that  line  in  the  course  of  transportation,  to  be  for- 
warded over  the  road  of  the  receiving  company.  In  this  case,  neither 
of  the  defendant  railroads  was  in  the  line  of  transportation,  as  the 
freight  was  routed  from  Kirbyville  to  Galveston,  and  it  was  not  destined 
to  any  point  upon  the  Texas  &  New  Orleans  road,  nor  to  a  point  on  any 
railroad  having  connection  with  that  road  between  the  point  where  the 
freight  was  tendered  and  its  final  destination.  The  routing  of  the 
freight  from  Kirbyville  to  Galveston  over  the  Gulf,  Beaumont  &  Kansas 
City  and  the  Gulf  &  Interstate  railroads  excluded  the  defendant  railroads 
as  parts  of  that  line  of  transportation,  causing  a  break  in  the  connec- 
tion at  Beaumont  which  had  to  be  bridged  by  some  other  means  in  order 
to  continue  the  course  pointed  out  by  the  routing  of  the  freight. 

The  statute  requires  the  railroad  to  which  the  freight  "comes"  to  re- 
ceive it  and  transport  it  over  its  line  to  the  next  connecting  line  in  the 
direction  of  its  destination.  The  Gulf  &  Interstate  road  connected  with 
the  Texas  &  New  Orleans  road  at  Beaumont  and  the  latter  could  not 
have  transported  the  freight  over  its  line  to  the  Gulf  &  Interstate  as  the 
next  connecting  line,  because  it  did  not  connect  with  the  Texas  &  New 
Orleans  road  in  the  direction  of  Galveston. 

The  proviso  to  article  4535  requires  that  the  freight  received  "shall 
be  shipped  in  the  order  in  which  it  is  received."  The  word  "shipped" 
indicates  carriage  of  the  freight  to  or  in  the  direction  of  its  destination, 
and  not  the  transfer  from  one  road  to  another  at  the  same  station  by  a 
railroad  which  does  not  constitute  a  part  of  the  route.  The  proviso  con- 
tains this  language:  "The  charges  for  the  business  required  by  this 
article  to-be  interchanged  shall  be  no  greater  pro  rata  per  cent  per. mile 
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for  freight  and  no  greater  rate  per  mile  for  passengers  and  baggage  than 
is  charged  to  any  other  line  for  transporting  like  freight  and  passengers 
and  baggage/'  The  business  is  "interchanged''  and  the  charges  must  be 
a  "pro  rata  per  cent  per  mile ;"  that  is,  a  part  of  the  compensation  for 
the  through  carriage.  The  transfer  of- freight  from  one  railroad  to  an- 
other by  a  third  road  is  not  interchanging  business,  and  a  pro  rata  of 
the  through  rate  could  not  be  intended  to  apply  to  a  carriage  over 
switches  and  sidetracks,  but  aptly  designates  the  compensation  for  ser- 
vices rendered  in  carrying  the  freight  over  a  part  of  the  route.  The  re- 
quirements of  this  article  apply  equally  to  passengers,  and  the  compen- 
sation regulated  by  the  mile,  which  is  wholly  inconsistent  with  the  idea 
of  a  mere  act  of  transfer  from  one  line  to  another.  In  truth,  there  is 
nothing  in  the  article  to  justify  the  conclusion  that  one  railroad  may 
be  required  to  perform  the  work  of  switching  and  transferring  freight 
between  two  other  lines  at  a  given  point.  If  such  were  the  case,  every 
railroad  company  which  is  provided  with  yards  and  switches  through 
which  it  connects  with  other  roads  for  the  purpose  of  receiving  and  dis- 
charging freights  on  its  own  line,  could  be  required  to  carry  on  the  busi- 
ness of  a  transfer  company  and  assume  the  responsibilities  of  that  busi- 
ness. If  such  had  been  the  intention  of  the  Legislature,  it  would  have 
used  some  language  to  express  it. 

The  scheme  of  our  law  is  to  give  to  the  citizen  full  benefit  of  railroads 
as  public  highways;  in  furtherance  of  that  purpose  each  railroad  is  re- 
quired to  receive  from  every  other  railroad  connecting  with  it  all 
freights  destined  to  a  point  on  or  beyond  its  line,  and  a  like  duty  is  im- 
posed upon  every  connecting  line  between  the  initial  point  and  the  place 
of  delivery. 

Neither  article  4535  nor  any  law  that  we  have  been  able  to  find  im- 
poses upon  railroad  companies  the  duty,  or  confers  the  power,  to  perform 
the  service  (Si  transferring  for  other  corporations  freight,  in  the  trans- 
portation of  which  it  does  not  participate;  and  courts  can  not,  by  con- 
struction of  the  statute,  add  duties  and  responsibilities  to  those  pre- 
scribed by  law. 

The  Court  of  Civil  Appeals  did  not  err  in  reversing  the  judgment  in 
this  case,  because  the  facts  show  conclusively  that  the  plaintiff,  the  Gulf 
&  Interstate  Railroad  Company,  had  no  cause  of  action  against  the  de- 
fendants. The  writ  of  error  being  based  upon  the  allegation  that  the 
decision  of  the  Court  of  Civil  Appeals  practically  settles  the  case,  it  be- 
comes the  duty  of  this  court  to  enter  final  judgment  against  the  plain- 
tiff in  error.  It  is  therefore  ordered  by  the  court  that  the  plaintiff  in 
error,  the  Gulf  &  Interstate  Railroad  Company,  take  nothing  by  this 
suit  and  that  the  defendants  in  error  go  hence  without  day,  discharged, 
and  recover  of  the  plaintiff  in  error  all  costs  in  this  behalf  expended  in 
all  of  the  courts. 

Affirmed  and  judgment  rendered. 
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Fidelity  and  Casualty  Company  op  New  York  v. 
John  A.  Getzendannbr  et  al. 

No.  884.    Decided  Apnl  5,  1900. 

1.  Accident  Insurance— Total  Disability— Chargfe. 

In  an  action  on  an  accident  policy  securing  a  weekly  indemnity  for  injuries  which 
should  "wholly  disable  and  prevent  the  assured  from  performing  any  and  every  kind 
of  duty  i)ertaining  to  his  occupation,"  a  charge  authorizing  recovery  if  insured  was 
disabled  and  prevented  from  performing  such  duties  ''in  a  manner  reasonably  as 
effective  as  *  *  *  if  he  had  not  sustained  such  injury,"  is  erroneous.  (Pp.  496, 
497.) 

2.  Same. 

Such  charge  can  not  be  justified  by  the  fact  that  the  alleged  disability  was  a 
mental  one,>-the  gradations  in  mental  deterioration^  being  infinite,  as  in  physical. 
(P.  497.) 

3.  Same. 

It  seems,  however,  that  in  the  description  of  the  disability  for  which  indemnity  is 
provided  in  an  accident  insurance  policy,  the  language  "wholly  disable  and  prevent 
the  assured  from  performing  any  and  every  kind  of  duty  pertaining  to  his  occupa- 
tions" is  not  to  be  taken  literally.    (P.  497.) 

Certificate  of  dissent  from  the  Court  of  Civil  Appeals  for  the 
Second  District,  in  an  appeal  from  Tarrant  County. 

Harris^  Etheridge  <&  Knight,  for  appellant. — To  entitle  plaintiff  and 
intervener  to  a  recovery  it  was  incumbent  upon  them,  in  view  of  the 
stipulations  contained  in  the  policy,  to  establish  that  the  assured  sus- 
tained such  bodily  injuries  through  external  violent  and  accidental  means 
as,  independently  of  all  other  causes,  immediately,  continuously,  and 
wholly  disabled  and  prevented  him  from  performing  any  and  every  kind 
of  duty  pertaining  to  visiting  yards  and  ranches  and  buying  and  selling 
cattle  not  in  transit,  and  it  was  error  for  the  court  to  authorize  a  re- 
covery if  the  assured  was  disabled  and  prevented  from  performing  any 
and  every  kind  of  duty  which  was  materially  essential  to  his  occupation 
stated  in  the  policy  "in  a  manner  reasonably  as  effective  as  the  same 
would  have  been  performed  by  him  had  he  not  sustained  injury,"  in  that 
such  charge  did  not  confine  the  right  of  recovery  to  the  event  of  total 
disability  but  authorized  a  recovery  for  partial  disability  in  contraven- 
tion of  the  stipulations  contained  in  the  policy.  Saveland  v.  Fidelity 
and  Casualty  Co.,  58  Am.  Rep.,  863 ;  Am.  Dig.  for  1895,  p,  2491,  sec. 
687;  1  Am.  and  Eng.  Enc.  of  Law,  2  ed.,  298,  note  3;  Accident  Assn. 
V.  Millard,  43  111.  App.,  148;  Ford  v.  Accident  Co.,  148  Mass.,  153; 
Kjiapp  V.  Accident  Assn.,  53  Hun,  84;  Gracey  v.  Accident  Assn.,  21 
Pittsb.  L.  J.,  25;  Merrill  v.  Insurance  Co.,  64  N.  W.  Rep.,  1039. 

Floumoy  &  Altman,  for  appellee. — The  assured  is  wholly  disabled 
and  prevented  from  performing  any  and  every  kind  of  duty  pertaining 
to  his  occupation  when  he  can  not  perform  any  and  every  such  duty 
materially  essential  to  his  occupation,  substantially,  that  is,  reasonably 
as  effectively  as  he  performed  such  duties  before  the  injury.     Lobdill 
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V.  Laboring  Men's  Assn.,  71  N.  W.  Bep.,  696 ;  Young  v.  Insurance  Co., 
80  Me.,  244;  Thayer  v.  Standard  Life,  etc.,  Co.,  41  Atl.  Rep.,  182; 
Woleott  V.  United  Life  Assn.,  8  N.  Y.  Supp.,  263;  Hohn  v.  Casualty 
Co.,  72  N.  W.  Rep.,  1105;  Baldwin  v.  Accident  Assn.,  46  N.  Y.  Supp., 
1016. 

To  construe  the  clause  in  controversy  in  accordance  with  the  conten- 
tion of  appellant,  would  be  to  require  that  the  assured,  before  he  can 
recover  on  his  policy,  be  reduced  to  a  state  of  complete  paralysis  of  body 
and  mind, — that  he  suffer,  virtually,  physical  death ;  for  if  the  injured 
person,  though  in  the  throes  of  dissolution,  be  able  to  give  a  word  of 
intelligent  direction  concerning  his  business,  or  make  one  movement  in 
his  handicraft,  he  is  not,  according  to  this  interpretation,  wholly  dis- 
abled from  performing  any  and  every  duty  pertaining  to  his  occupation. 
It  is  needless  to  cite  authorities  that  in  doubtful  cases  such  policies  are 
to  be  construed  most  favorably  to  the  assured.  May  on  Ins.,  sec.  175. 
The  policy  in  question  was  intended  to  insure  against  more  than  death 
of  the  assured.  The  clause  under  review  was  certainly  meant  to  cover 
a  disability  something  short  of  practical  physical  dissolution.  Clay  v. 
Insurance  Co.,  25  S.  E.  Rep.,  417.  ^ 

If,  then,  appellant's  construction  is  rejected,  where  will  the  law  set 
the  limit?  It  would  not  be  in  consonance  with  the  reason  or  the  prin- 
ciples of  the  law  to  attempt  to  define  the  intermediate  stages  between 
absolute  mental  and  physical  collapse  and  full  powers.  It  can  only 
safely  declare,  that  when  one  is  incompetent  to  substantially  perform 
his  duties,  he  is  disabled,  and  when  he  can  not  by  any  effort,  however 
honestly  or  strenuously  made,  perform  those  duties  in  a  manner  reason- 
ably as  effective  as  before,  he  is  wholly  disabled.  The  cases  cited  in  this 
brief  exhibit  some  variety  of  opinion  as  to  how  the  clause  in  question 
should  be  applied  to  the  facts  in  issue.  Some  hold  that  incapacity  in  one 
or  more  material  and  essential  functions  of  a  business  amounts  to  total 
disability  as  to  any  and  every  function  pertaining  to  such  business ;  but 
the  vital  principle  involved  in  all  is  that  if  the  assured  is  prevented 
from  substantially  carrying  on  his  business,  whether  by  literal  total 
disability  as  to  one  or  more  important  duties,  or  by  inability  to  perform 
reasonably  as  effectively  as  before  any  and  every  such  duty,  he  is  wholly 
disabled  within  the  meaning  of  this  policy  of  insurance.  It  would  seem 
that  the  charge  of  the  court  in  the  case  at  bar  presents  the  principle 
in  a  more  logical  and  comprehensive  form,  and  is  a  better  expression 
of  it  in  its  general  application  to  all  cases  which  may  arise  under  the 
clause  in  question,  than  the  instructions  reviewed  in  the  authorities 
cited  above.  It  will  be  remembered,  too,  that  the  charge  complained  of 
by  appellant  is  directed  to  a  state  of  facts  which  show  the  injury  to  be 
one  which  affected  the  brain,  and,  when  the  assured  found  his  mental 
powers  impaired  to  that  extent  that  he  could  perform  none  of  his  duties 
reasonably  as  effectively  as  he  had  before,  it  would  appear  that,  with 
the  shadow  of  insanity  hovering  over  him,  it  was  high  time  for  him  to 
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cease  from  his  labors  and  to  declare  himself  totally  disabled  in  any  and 
every  particular  relating  to  his  business. 

The  majority  and  dissenting  opinions^  upon  which  this  case  was  cer- 
tified, were  as  follows : 

"Stephens,  Associate  Justice. — ^The  accident  policy  declared  on 
insured  John  A.  Qetzendaner  in  the  sum  of  $25  per  week  against  bodily 
injuries  sustained  through  external  violent  and  accidental  means,  as 
*  follows,  quoting  its  second  clause :  ^Or  if  such  injuries,  independently 
of  all  other  causes,  shall  immediately,  continuously,  and  wholly  disable 
and  prevent  the  assured  from  performing  any  and  every  kind  of  duty 
pertaining  to  his  occupation,  the  company  will  pay  the  assured  the 
weekly  indemnity  before  specified,  during  the  continuance  of  such  dis- 
ability, but  not  exceeding  fifty-two  consecutive  weeks.^ 

"The  occupation  of  the  assured  was  that  of  ^visiting  yards  and 
ranches,  buying  and  selling  cattle  not  in  transit.^  During  the  life  of 
the  policy,  about  January  10,  1897,  while  engaged  in  driving  a  cow  on 
horseback,  the  assured,  his  horse  stumbling,  fell  to  the  ground,  and 
though  there  were  then  no  signs  of  physical  injury,  on  the  first  day  of 
March  follo\ying  became  wholly  insane  and  has  ever  since  been  con- 
fined in  the  lunatic  asylum. 

"According  to  the  agreed  statement  of  facts,  whether  this  insanity 
was  caused  by  the  fall  from  the  horse,  or  whether  the  assured  *for  a 
month  or  six  weeks  after  the  accident  was  up  and  about  and  attending 
to  his  business,'  were  controverted  issues,  upon  which  the  testimony 
would  have  sustained  a  verdict  either  way. 

"The  fourth  paragraph  of  the  agreed  statement  of  facts  reads:  The 
testimony  was  conflicting  as  to  whether  the  injury  of  the  assured  re- 
sulting from  the  accident,  did  or  did  not,  independently  of  all  other 
causes,  immediately,  continuously  and  wholly  disable  and  prevent  him 
from  performing  any  and  every  kind  of  duty  pertaining  to  his  occupa- 
tion, but  there  was  sufficient  evidence  to  support  a  verdict  for  either 
party  upon  this  issue.' 

"There  was  no  other  controverted  issue  of  fact. 

*"rhe  main  contention  of  appellant  is  that  the  court  erred  in  submit- 
ting the  issue  of  total  disability  to  the  jury,  the  charge  reading: 

"  lit  you  believe  from  the  evidence  that  John  A.  Getzendanner  sus- 
tained the  injury  alleged  in  plaintiff's  petition  through  external  violent 
and  accidental  causes  in  the  manner  alleged,  and  that  such  injury  inde- 
pendently of  all  other  causes  immediately  and  continuously  after  such 
injury  was  sustained,  disabled  and  prevented  said  John  A.  Getzendanner 
from  performing  any  and  every  kind  of  duty  which  was  materially 
essential  to  his  occupation  stated  in  the  insurance  policy  introduced  in 
evidence,  in  a  manner  reasonably  as  effective  as  you  believe  the  same 
would  have  been  performed  by  said  John  A.  Getzendanner  if  he  had 
not  sustained  said  injury,  then  you  will  find  for  the  plaintiff  and  inter- 
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vener  against  the  defendant  for  the  sum  of  twenty-five  dollars  per  week 
for  each  and  every  week,  not  to  exceed  fifty-two  consecutive  weeks, 
that  said  John  A.  Getzendanner  was  so  disabled.  The  word  "immedi- 
ately^* in  the  sense  used  above  and  in  following  portions  of  this  charge 
refers  to  the  proximity  of  time  with  the  alleged  injury  and  means  the 
same  as  the  word  "presently."  The  burden  is  upon  the  plaintiff  and 
intervener  to  make  out  their  case  by  a  preponderance  of  the  evidence, 
and  if  they  have  not  done  so  you  will  find  for  the  defendant. 

"  ^ou  will  find  for  the  defendant  unless  you  believe  from  the  evidence 
that  the  disability,  if  any,  of  John  A.  Getzendanner  alleged  in  said 
petition  immediately  followed  the  injury,  if  any;  or  unless  you  believe 
that  said  injury,  if  any,  independently  of  all  other  causes,  continuously 
disabled  and  prevented  said  Getzendanner  from  performing  any  and 
every  kind  of  duty  materially  essential  to  his  occupation  in  a  manner 
reasonably  as  effective  as  you  believe  he  would  have  performed  the  same 
but  for  said  injury;  or  unless  you  believe  that  said  injury,  if  any,  was 
sustained  from  external  violent  and  accidental  means.' 

"In  so  far  as  this  charge  instructed  the  jury  that  appellee's  case  would 
be  one  of  total  disability,  if  the  injury  complained  of  prevented  him 
from  performing  the  duties  of  his  occupation  'in  a  manner  reasonably 
as  effective  as  *  *  *  he  would  have  performed  the  same  but  for 
said  injury,'  it  had  the  effect  of  making  partial  disability  the  equiva- 
lent of  total  disability,  and  was  therefore  clearly  erroneous.  The  vice 
of  the  charge  is  in  the  language  just  quoted.  The  cases  cited  in  ap- 
pellees' brief  to  sustain  the  charge,  so  far  from  doing  so,  are  quite  to 
the  contrary,  the  language  of  the  policy  in  one  of  them,  Hohn  v.  Inter- 
state Casualty  Co.  (Mich.),  72  N.  W.  Rep.,  1105,  being  identical  with 
the  clause  construed  in  this  case.  See,  also,  Lobdill  v.  Laboring  Men's 
Association  (Minn.),  71  N.  W.  Rep.,  696. 

"But  whether  this  error  should  require  a  reversal  of  the  judgment  is 
another  question.  It  seems  from  the  condensed  statement  of  facts 
that  the  evidence  was  such  that  the  jury  might  have  found  that  appellee 
*for  a  month  or  six  weeks  after  the  accident  was  up  and  about  and 
attending  to  his  business,'  but  might  have  also  found  that  he  was  not; 
but  whether  or  not  there  was  any  evidence  from  which  the  jury  might 
have  found  that  he  was  *up  and  about  and  attending  to  his  business' 
less  effectively  than  he  would  have  attended  to  the  same  but  for  said 
injury,  the  record  is  wholly  silent.  We  are  therefore  unable  to  deter- 
mine whether  there  was  any  evidence  of  partial  disability,  as  contra- 
distinguished from  total  disability.  That  is  to  say,  the  testimony  of 
the  witnesses  relied  on  by  the  appellant  may  have  been  to  the  effect 
that  for  six  weeks  after  the  accident  he  was  attending  to  his  business 
in  the  usual  way  and  as  effectively  as  ever,  while  that  relied  upon  by 
appellee  may  have  warranted  the  jury  in  finding  that  he  could  not  and 
did  not  attend  to  it  at  all  after  the  accident. 

"The  error  in  the  charge  therefore  may  have  been  purely  abstract. 
We  hardly  think  that  we  would  be  warranted  in  reversing  the  judgment 
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upon  the  assumption  that  there  might  have  been  evidence  of  partial 
disability,  as  contradistinguished  from  total  disability.  It  is  incum- 
bent upon  the  party  seeking  the  reversal  of  a  judgment  to  show  by  the 
record  the  materiality  of  the  error  of  which  he  complains.  True,  it 
may  be  said  that,  if  no  such  issue  was  presented  by  the  evidence,  that 
would  itself  be  an  insuperable  objection  to  the  charge;  but  we  have 
searched  appellant^s  brief  in  vain  to  find  any  complaint  of  the  charge 
upon  that  ground. 

^^one  of  the  other  assignments  are  well  taken.  The  judgment  is 
therefore  affirmed.^^ 

Filed  N"ovember  4,  1899. 

ON    MOTION    FOR    REHEABING. 

"Stephens,  Associate  Justice. — We  have  concluded  that  our  con- 
struction on  the  original  hearing  of  the  agreed  statement  of  facts  in 
this  case,  to  the  effect  that  it  did  not  show  that  the  issue  of  partial 
disability  was  raised  on  the  trial,  was  rather  too  strict,  and  particu- 
larly so  in  view  of  the  fact  that  in  briefing  the  issues  both  parties  have 
treated  it  as  being  suflScient.  The  language  of  the  fourth  paragraph 
of  the  agreed  statement  will  admit  of  the  construction  thus  mutually 
given  it,  and  we  are  therefore  of  opinion  that  in  disposing  of  the  ap- 
peal we  too  should  give  it  that  construction. 

^The  practice  of  abbreviating  the  statement  of  facts  by  mutual  agree- 
ment is  to  be  commended.  It  is  only  where  there  is  no  statement  of 
facts,  or  where  it  affirmatively  appears  from  the  statement  of  facts 
that  the  error  complained  of  is  merely  abstract,  that  the  appellate  court 
is  warranted  in  disregarding  as  immaterial  errors  in  the  charge.  In 
the  absence  of  a  statement  of  facts,  we  may  ordinarily  presume  that  the 
evidence  was  such  as  to  render  such  errors  entirely  harmless,  for  it  is 
the  duty  of  the  party  complaining  to  bring  up  a  statement  of  facts, 
if  he  seeks  a  reversal  upon  such  ground;  but  this  principle  is  inappli- 
cable where,  as  in  this  case,  there  is  an  agreed  statement  showing  in 
general  terms,  without  setting  it  out,  what  the  evidence  tended  to  prove, 
and  which  is  treated  by  the  parties  to  the  appeal  as  showing  that  a 
given  issue  was  raised,  the  language  of  the  agreement  being  broad 
enough  to  cover  it. 

"The  motion  for  rehearing  will  therefore  be  granted,  and  the  judg- 
ment reversed  and  the  cause  remanded,  for  the  error  indicated  in  the 
original  opinion.'^ 

Filed  December  2,  1900. 

dissexting  opinion. 

"Hunter,  Associate  Justice. — Upon  a  second  reconsideration  of 
this  case,  and  a  very  able  re-argument  of  the  vital  questions  at  issue  by 
appellees'  counsel,  and  the  citation  of  at  least  one  new  authority  which 
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seems  to  be  in  point  and  upon  a  policy  containing  the  exact  clause  under 
consideration  here,  I  have  become  convinced  that  we  were  in  error  in 
condemning  the  charge  of  the  court  as  we  did  in  our  original  opinion. 
I  am  now  of  opinion  that  the  charge  of  the  court  relating  to  and  in 
effect  defining  the  terms  Vholly  disabled*  as  used  in  the  policy  was 
substantially,  if  not  exactly,  correct. 

"In  this  case  the  alleged  injury  was  to  the  brain,  and,  as  resulting 
therefrom,  unsoundness  of  mind.  The  agreed  statement  of  the  proof 
is  that  the  evidence  was  sufficient  to  sustain  a  finding  either  tha^  the 
disability  caused  by  the  accident  was  immediate  and  total  or  that  it  was 
not.  The  suit  was  to  recover  for  immediate  and  total  disability, — ^not 
partial.  The  policy  contained  no  clause  promising  indemnity  for  par- 
tial disability.  The  question  before  us,  then,  is  whether  the  charge 
properly  submitted  this  issue  to  the  jury. 

"The  court  told  the  jury  that  if  the  injury  ^immediately  and  contin- 
uously ♦  ♦  ♦  disabled  and  prevented  Getzendanner  from  perform- 
ing any  and  every  kind  of  duty  which  was  materially  essential  to  his 
occupation  ♦  ♦  *  in  a  manner  reasonably  as  effective  as  you  be- 
lieve the  same  would  have  been  performed  ♦  *  ♦  if  he  had  not 
sustained  said  injury,  then  find  for  the  plaintiff  and  intervener,'  and 
to  find  for  defendant  company  unless  they  so  believed. 

"Plaintiff's  occupation  was  that  of  ^visiting  yards  and  ranches  and 
buying  and  selling  cattle,'  one  in  which  sound  memory  and  clear,  good 
judgment  were  essential.  Now,  if  the  injury  to  his  brain  and  mind 
was  such  as  to  prevent  him  from  exercising  good  judgment  and  drawing 
correct  mental  conclusions,  'in  a  manner  reasonably  as  effective'  as  he 
could  have  done  if  he  had  not  received  the  injury,  then,  I  think,  he  was 
VhoUy  disabled,'  within  the  meaning  of  the  contract,  because  upon 
these  qualities  of  the  mind  depends  the  successful  performance  of  the 
duties  of  his  occupation.  If  he  could  not  perform  these  mental  func- 
tions' as  well  as  he  did  before,  but  substantially  or  reasonably  as  well, 
the  disability  would  be  only  partial,  and  he  could  not  recover;  but  if 
he  could  perform  them,  though  not  substantially  or  reasonably  as  «f- 
'fective,  who  can  say  that  he  could  perform  them  rightly  and  cor- 
rectly at  all  ?  He  may  be  able  to  talk  (which  would  be  one  of  the  duties 
pertaining  to  his  occupation)  as  well  as  he  ever  did — ^lunatics  do  that — 
and  thus  fix  and  agree  upon  prices  to  give  or  take  for  cattle,  but  the 
memory  and  judgment  being  confused  or  obscured  he  may  agree  to 
give  too  much  or  take  too  little,  and  thus  ruin  himself  or  his  employers. 
And  who  can  say  that,  being  in  this  condition,  he  is  not  Vholly  dis- 
abled?' One  of  his  duties  was  to  'visit  yards  and  ranches'  in  the 
purchasing  and  selling  of  cattle.  His  ability  to  visit  may  not  have  been 
in  the  slightest  degree  affected,  but  if,  when  he  finds  the  cattle,  his 
mental  condition  is  such  as  to  render  him  not  reasonably  safe  and  reliable 
as  a  purchaser,  he  would  be  wholly  disabled  from  performing  the  duties 
of  his  occupation.  Nobody  knowing  his  disorder  would  employ  him 
to  buy  or  sell  cattle.     If  a  doctor's  mental  balance  is  lost,  and  it  becomes 
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known  that  he  is  not  reasonably  as  accurate  and  skillful  as  he  once  was, 
though  he  may  be  able  to  visit  patients,  write  prescriptions  and  diagnose 
cases  with  grave  and  serious  mien  in  the  mysterious,  technical  nomen- 
clature of  his  profession ;  yet  who,  suspecting  his  mental  disorder,  would 
take  his  medicine  ?     He  would  be  wholly  disabled  in  his  profession. 

"The  watch  is  a  timekeeper,  but  by  an  accident  an  axle  is  bent  or  a 
wheel  broken,  so  that  sometimes  it  slips  a  cog,  or  a  wheel  slips  upon  its 
axle.  It  may  run  as  well  as  before  the  accident,  but  fail  to  keep  the 
time.  Sometimes  it  goes  too  fast;  sometimes  too  slow.  It  becomes 
wholly  worthless  as  a  timekeeper. 

"The  compass  of  an  American  liner  may  be  accidentally  injured,  so 
that  its  face  and  needle  need  adjustment.  It  may  continue  to  point  out 
to  the  pilot  his  supposed  proper  course  across  the  trackless  waters  of 
the  Atlantic,  but  his  ship  may  founder  in  the  Bay  of  Biscay,  instead  of 
anchoring  in  its  destined  port  in  the  mouth  of  the  Mersey.  That  com- 
pass is  wholly  disabled  for  marine  service. 

'^he  fine  rifle  may  be  bent  or  warped  by  some  accidental  injury.  Its 
shot  is  as  deadly  and  penetrating  as  before,  but  it  misses  its  aim.  It 
becomes  wholly  worthless,  fit  only  for  the  junk  heap. 

'T^en  the  delicate  instruments  used  by  astronomers  for  sweeping  the 
heavens  and  measuring  the  distances,  from  star  to  star  receive  the  slight- 
est injury,  they  are  laid  aside  as  utterly  worthless  for  the  observatory. 

"And  so,  I  think,  when  those  delicate  and  wonderful  faculties  con- 
prising  the  human  intellect,  which  we  understand  in  some  mysterious 
way  proceed  from  that  organism  known  as  the  brain,  become  warped  and 
bent  and  disordered,  so  that  the  lamp  of  reason  goes  out  or  flickers  low 
in  the  socket,  the  poor  unfortunate  one  thus  injured  is  wholly  unfit  to 
perform  those  high  mental  functions  known  to  a  sound  intellectual  man, 
though  he  may  not,  like  Getzendanner,  be  condemned  to  hopeless  in- 
sanity and  despair. 

'The  clause  in  this  policy  does  not  mean  that  one  must  be  killed  or 
become  totally  insane  immediately,  or  totally  paralyzed  or  collapsed,  in 
order  to  be  entitled  to  the  indemnity,  but  only  disabled  in  some  manner 
io  the  extent  that  he  can  not  perform  some  essential  duty  in  the  line  of 
his  occupation  or  profession  in  a  reasonably  safe,  eflBcient,  and  profit- 
able manner.  And  this  question  as  to  the  extent  of  the  disability  must 
always  be  left  to  the  jury  to  determine.  The  adjudicated  cases  on  the 
subject  tend  strongly,  I  think,  to  this  conclusion. 

"In  Young  v.  Travelers  Insurance  Company,  80  Maine,  244,  where 
the  policy  against  accidents  provided  that  ^if  the  insured  shall  sustain 
bodily  injuries  *  ♦  »  which  shall,  independently  of  all  other  causes, 
immediately  and  wholly  disable  and  prevent  him  from  the  prosecution 
of  any  and  every  kind  of  business  pertaining  to  the  occupation  under 
which  he  is  insured,^  a  certain  sum  of  money  should  be  paid  him ;  held, 
that,  to  entitle  the  insured  to  recover,  he  was  not  required  to  prove  dis- 
ability to  such  an  extent  that  he  had  no  physical  ability  to  do  anything 
in  the  prosecution  of  his  business,  but  that  it  was  sufficient  if  he  satis- 
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fied  the  jury  that  his  injury  was  of  such  a  character  and  to  such  an  ex- 
tent that  he  was  not  able  to  do  all  the  substantial  acts  necessary  to  be 
done  in  the  prosecution  of  his  business.' 

"In  Lobdill  v.  Laboring  Men's  Mutual  Aid  Association,  71  North- 
western Reporter,  696,  the  Supreme  Court  of  Minnesota  held,  where  the 
policy  insured  the  plaintiff  against  loss  of  time  caused  by  accidental  in- 
juries Vholly  and  continuously  disabling  him  from  transacting  any  and 
every  kind  of  business  pertaining  to  his  occupation  of  merchant,'  that 
^total  disability  does  not  mean  absolute  physical  inability,  to  transact  any 
kind  of  business  pertaining  to  the  occupation  of  merchant.  It  is  suflB- 
cient  if  his  injuries  were  such  that  common  care  and  prudence  required 
him  to  desist  from  transacting  any  such  business  in  order  to  effectuate  a 
cure.' 

^T[n  the  case  of  Hohn  v.  Interstate  Casualty  Company,  72  Northwestern 
Reporter,  1105,  the  Supreme  Court  of  Michigan  held  that  where  the 
evidence  established  that  ^after  the  injury  to  a  barber,  he  went  to  his 
shop  and  attempted  to  do  some  work,  but  he  suffered  such  pain  that  he 
fainted,  and  was  sent  home  in  a  hack.  During  the  week  he  was  some- 
what better,  and  visited  his  shop  each  day,  suffering  pain  all  the  time, 
and  occasionally  working  a  little,  but  was  unable  to  perform  all  of  his 
duties  because  of  pain,  and  after  that  he  was  compelled  to  remain  in 
bed  for  some  time.  Held,  he  was  totally  disabled  within  the  meaning 
of  an  accident  policy  insuring  against  total  disability  only.'  The  clause 
in  the  policy  was  identically  the  same  as  is  contained  in  the  policy  under 
consideration  here. 

"In  Thayer  v.  Standard  Life  and  Accident  Insurance  Company,  41 
Atlantic  Reporter,  182,  the  Supreme  Court  of  New  Hampshire  said : 
*As  long  as  one  is  in  full  possession  of  his  mental  faculties,  he  is  capable 
of  transacting  some  parts  of  his  business,  whatever  it  may  be,  although 
he  is  incapable  of  physical  action.  If  the  words  "wholly  disable  him 
from  transacting  any  and  every  kind  of  business  pertaining  to  the  occu- 
pation under  which  he  is  insured,"  were  to  be  construed  literally,  the 
defendant  would  be  liable  in  no  case,  unless  by  the  accident  the  insured 
should  lose  his  life  or  his  reason.  Hooper  v.  Insurance  Co.,  5  Hurl.  & 
N.,  545.  It  is  certain  that  neither  party  intended  such  a  result.  It 
can  not  be  said  as  matter  of  law  that  the  plaintiff's  disability  was  not 
sufiBcient  to  entitle  him  to  compensation  under  the  terms  of  the  policy.' 

"In  the  case  cited  the  evidence  showed  that  the  plaintiff's  shoulder 
was  accidentally  injured  by  a  fall,  causing  him  pain  and  depriving  him 
of  the  use  of  the  arm.  He  was  disabled  thereby  from  attending  to  his 
business — that  of  a  shoe  dealer — although  he  went  to  his  store  two  or 
three  times  a  week.  The  policy  insured  the  plaintiff  ^against  loss  of 
time  *  *  *  resulting  from  bodily  injuries  *  *  ♦  which  shall, 
independently  of  all  other  causes,  immediately  and  wholly  disable  him 
from  transacting  any  and  every  kind  of  business  pertaining  to  the  occu- 
pation under  which  he  is  insured.' 

"The  same  language  was  contained  in  the  policy  under  consideration 
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in  Preferred  Accident  Insurance  Company  v.  Gray,  26  Southern  Ee- 
porter,  517,  in  which  case  the  plaintiff  was  a  physician  and  was  injured 
by  an  accident  while  riding  on  an  electric  car  on  June  25,  1896.  He 
sued  to  recover  indemnity  for  loss  of  time  from  his  practice  during  July, 
August,  and  September  of  said  year.  The  evidence  showed  he  was  often 
seen  on  the  streets  of  Birmingham  during  said  period  of  time,  and  be- 
tween July  30  and  September  29,  1896,  he  gave  prescriptions  in  certain 
cases  to  the  number  of  fifty,  which  were  gathered  from  the  drug  stores 
and  identified  and  read  in  evidence ;  but  he  testified  that  he  was  wholly 
disabled  from  practicing  his  profession  during  said  months,  and  did  not 
charge  for  the  prescriptions  shown  in  evidence.  The  Supreme  Court  of 
Alabama,  in  Jime,  1899,  reversed  a  judgment  in  his  favor  because  the 
court  allowed  him  to  testify  that  he  did  not  charge  for  the  prescriptions, 
but  said  with  reference  to  the  sufficiency  of  the  evidence  to  require  the 
issue  to  be  submitted  to  the  jury:  ^There  was  evidence  in  support  of 
the  complaint,  and  it  was  sufficient  not  only  to  go  to  the  jury,  but  to 
afford  justification  here  for  the  refusal  of  the  trial  court  to  grant  a  new 
trial.  There  was  no  error  in  refusing  to  give  the  affirmative  (peremp- 
tory) charge  for  defendant  or  in  the  denial  of  that  motion.' 

*T!n  the  case  of  Wolcott  v.  United  States  Life  and  Accident  Asso- 
ciation, 8  New  York  Supplement,  263,  the  court  say :  Total  disability 
must,  of  the  necessity  of  the  case,  be  a  relative  matter,  and  must  de- 
pend largely  upon  the  occupation  and  employment  in  which  the  party 
insured  is  engaged.  ♦  ♦  ♦  If  a  person  engaged  in  the  general  prac- 
tice of  medicine  is  unable  to  go  about  his  business,  enter  his  office,  and 
make  calls  upon  his  patients,  but  is  confined  to  the  bed,  as  in  this  in- 
stance, and  enabled  only  to  exercise  his  mind  on  occasional  applications 
to  him  for  advice,  he  may  be  said  to  be  totally  disabled  within  the  mean- 
ing of  the  provision  of  this  policy.' 

^^Substantially  the  same  view  was  taken  of  the  question  by  the  court 
in  Baldwin  v.  Fraternal  Accident  Association,  46  New  York  Supplement, 
1016,  where  the  court  said,  in  discussing  the  meaning  of  a  clause  sub- 
stantially the  same  as  the  one  here  under  consideration,  that  the  insured 
is  wholly  disabled  when  he  is  deprived  of  the  power  to  perform  sub- 
stantially all  the  duties  of  the  occupation  under  which  he  is  insured, 
adopting  the  rational  doctrine  that  substantial  disability  is  total  disabil- 
ity, which  seems  to  me  the  only  reasonable  construction  which  can  be 
given  to  such  policies. 

"These  cases  are  sufficient  to  show  the  trend  of  judicial  decisions  on 
contracts  of  the  character  sued  on.  The  companies  have  all  the  time 
contended  for  a  literal  construction,  while  the  courts  have  uniformly 
adopted  a  liberal  and  reasonable  one.  In  every  case  above  cited,  if  the 
literal  construction  contended  for  by  the  companies  had  been  adopted 
by  the  courts,  a  peremptory  charge  should  have  been  given  to  find  for 
the  defendant  company,  because  the  evidence  in  every  instance  was  un- 
disputed that  the  party  injured  was  able  to,  and  did,  perform  some  busi- 
ness or  duty  pertaining  to  his  occupation  or  profession,  and  was  not 
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wholly  disabled  within  the  strict  sense  of  the  terms  from  performing  any 
and  every  kind  of  duty  or  business  pertaining  to  his  occupation  or  pro- 
fession. 

"In  this  case  Getzendanner's  injury  was  one  to  the  brain — to  the  mind. 
Within  a  few  weeks  he  was  judicially  declared  insane,  confined  in  one  of 
the  lunatic  asylums  of  the  State,  and  is  still  hopelessly  insane  and  so 
confined.  It  is  agreed  that  the  evidence  was  sufficient  to  authorize  the 
jury  to  find  that  his  insanity  was  produced  by  the  accidental  injury. 
There  can  be  no  question  that  if  this  mental  disorder  existed  to  the 
extent  named  from  the  time  of  the  accident,  or  substantially  from  the 
time  of  the  accident,  he  was  wholly  disabled  in  every  sense  of  the  terms. 
But  I  am  of  opinion  that  if  a  person  is  injured  mentally  to  the  extent 
and  character  that  he  can  not  perform  some  of  the  essential  or  material 
duties  pertaining  to  his  occupation  or  profession  under  which  he  is  in- 
sured, which  requires  the  exercise  of  a  sound  mind  and  good  judgment, 
in  a  manner  substantially  or  reasonably  as  effective  as  he  could  have 
done  but  for  the  injury,  then  he  is  wholly  disabled  within  the  meaning 
of  this  contract,  and  is  entitled  to  recover  the  indemnity  stipulated  for 
in  the  policy. 

"The  motion  of  appellees  for  a  rehearing,  in  my  opinion,  ought  there- 
fore to  be  granted,  and  the  judgment  of  the  District  Court  affirmed/' 

Filed  February  10,  1900. 

GAINES,  Chief  Justice. — This  case  comes  to  us  upon  a  certificate 
of  dissent.  The  point  upon  which  the  dissent  arose  is  thus  stated  in  the 
opinion  of  the  majority  of  the  court : 

"The  accident  policy  declared  on  insured  John  A.  Getzendanner  in  the 
sum  of  $25  per  week  against  bodily  injuries  sustained  through  external 
violent  and  accidental  means,  as  follows,  quoting  its  second  clause :  *0r 
ii  such  injuries,  independently  of  all  other  causes,  shall  immediately, 
continuously,  and  wholly  disable  and  prevent  the  assured  from  perform- 
ing any  and  every  kind  of  duty  pertaining  to  his  occupation,  the  com- 
pany will  pay  the  assured  the  weekly  indemnity  before  specified,  during- 
the  continuance  of  such  disability,  but  not  exceeding  fifty-two  consecu- 
tive weeks.' 

"The  occupation  of  the  assured  was  that  of  Visiting  yards  and  ranches, 
buying  and  selling  cattle  not  in  transit/  During  the  life  of  the  policy,, 
about  January  10,  1897,  while  engaged  in  driving  a  cow  on  horseback,, 
the  assured,  his  horse  stumbling,  fell  to  the  ground,  and,  though  there 
were  then  no  signs  of  physical  injury,  on  the  first  day  of  March  follow- 
ing became  wholly  insane,  and  has  ever  since  been  confined  in  the  lunatic 
asylum. 

"According  to  the  agreed  statement  of  facts,  whether  this  insanity 
was  caused  by  the  fall  from  the  horse,  or  whether  the  assured  *for  a 
month  or  six  weeks  after  the  accident  was  up  and  about  and  attending 
to  his  business,'  were  controverted  issues,  upon  which  the  testimony 
would  have  sustained  a  verdict  either  way. 
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"The  fourth  paragraph  of  the  agreed  statement  of  facts  reads :  The 
testimony  was  conflicting  as  to  whether  the  injuries  of  the  assured  re- 
sulting from  the  accident,  did  or  did  not,  independently  of  all  other 
causes,  immediately,  continuously,  and  wholly  disable  and  prevent  him 
from  performing  any  and  every  kind  of  duty  pertaining  to  his  occupa- 
tion, but  there  was  sufficient  evidence  to  support  a  verdict  for  either 
party  upon  this  issue/ 

"There  was  no  other  controverted  issue  of  fact. 

"The  main  contention  of  appellant  is  that  the  court  erred  in  sub- 
mitting the  issue  of  total  disability  to  the  jury,  the  charge  reading :  T.i 
you  believe  from  the  evidence  that  John  A.  Getzendanner  sustained  the 
injury  alleged  in  plaintiff's  petition  through  external  violent  and  acci- 
dental causes  in  the  manner  alleged,  and  that  such  injury,  -independently 
of  all  other  causes,  immediately  and  continuously  after  such  injury  was 
sustained,  disabled  and  prevented  said  John  A  Getzendanner  from  per- 
forming any  and  every  kind  of  duty  which  was  materially  essential  to  his 
occupation  stated  in  the  insurance  policy  introduced  in  evidence,  in  a 
manner  reasonably  as  effective  as  you  believe  the  same  would  have  been 
performed  by  said  John  A.  Getzendanner  if  he  had  not  sustained  said 
injury,  then  you  will  find  for  the  plaintiff  and  intervener  against  the  de- 
fendant for  the  sum  of  twenty-five  dollars  per  week  for  each  and  every 
week,  not  to  exceed  fifty-two  consecutive  weeks,  that  said  John  A.  (Jetzen- 
danner  was  so  disabled.  The  word  "immediately^'  in  the  sense  used  above 
and  in  following  portions  of  this  charge  refers  to  the  proximity  of  time 
with  the  alleged  injury  and  means  the  same  as  the  word  "presently."  The 
burden  is  upon  the  plaintiff  and  intervener  to  make  out  their  case  by  a 
preponderance  of  the  evidence,  and  if  they  have  not  done  so,  you  will 
find  for  the  defendant. 

"TTou  will  find  for  the  defendant  unless  you  believe  from  the  evi- 
dence that  the  disability,  if  any,  of  John  A.  Gretzendanner  alleged  in 
said  petition  immediately  followed  the  injury,  if  any ;  or  unless  you  be- 
lieve that  said  injury,  if  any,  independently  of  all  other  causes,  continu- 
ously disabled  and  prevented  said  Getzendanner  from  performing  any 
and  every  kind  of  duty  materially  essential  to  his  occupation  in  a  man- 
ner reasonably  as  effective  as  you  believe  he  would  have  performed  the 
same  but  for  said  injury ;  or  unless  you  believe  that  said  injury,  if  any, 
was  sustained  from  external  violent  and  accidental  means.' " 

The  charge  of  the  court  was  held  by  the  court  to  be  erroneous,  but 
one  of  the  judges  dissented. 

The  case  of  Hooper  v.  The  Insurance  Company  (4  H.  &  N.,  546)  is  a 
leading  case  upon  the  subject  of  accident  insurance.  There,  the  plaintiff 
held  a  policy  of  the  defendant  company  which  entitled  him  to  recover  a 
certain  sum  per  week  in  case  he  should  receive  by  accident  a  bodily  injury 
"of  so  serious  a  nature  as  to  wholly  disable  him  from  following  his  usual 
business."  His  business  was  that  of  a  solicitor.  His  ankle  was  severely 
sprained  in  an  accident  and  he  was  confined  to  his  room  for  some  weeks. 
Vol.  LXXXXin.  Supreme- 32 
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being  unable  to  get  down  stairs.  It  was  conceded  that  he  was  able  to 
receive  his  clients  in  his  room  and  to  advise  them  there;  and  yet  the 
court  held  that  he  was  "wholly  disabled  from  pursuing  his  usual  busi- 
ness/' and  that  he  was  entitled  to  recover.  The  court  seems  to  hold, 
that,  within  the  meaning  of  the  words  as  used  in  the  policy,  one  may  be 
"wholly  disabled  from  pursuing  his  usual  business/'  although  he  may 
be  able  to  perform  some  of  the  functions  pertaining  to  his  occupation. 
It  was  perhaps  to  avoid  this  construction  that,  latterly,  insurers  against 
accidents  to  the  person,  instead  of  the  words  of  the  policy  in  the  case 
cited  or  their  equivalent,  use  the  terms  employed  in  the  policy  in  con- 
troversy in  the  present  case,  namely,  "wholly  disable  and  prevent  the  as- 
sured from  performing  any  and  every  kind  of  duty  pertaining  to  his 
occupation,"  or  words  of  the  same  import.  The  recent  cases  indicate 
that  the  latter  terms  are  now  very  generally  employed  in  accident  poli- 
cies of  the  character  of  that  in  question.  Young  v.  Insurance  Co.,  80 
Me.,  244;  Lobdill  v.  Aid  Assn.  (Minn.),  71  N.  W.  Rep.,  696;  Hohn  v. 
Casualty  Co.  (Mich.),  72  N.  W.  Rep.,  1106;  Thayer  v.  Insurance  Co. 
(K  H.),  41  Atl.  Rep.,  182;  McKinley  v.  Insurance  Co.  (Iowa),  75  N. 
W.  Rep.,  670;  Saveland  v.  Casualty  Co.,  67  Wis.,  174.  In  each  of  the 
cases  just  cited,  the  language  of  the  stipulation  is  the  same  or  sub- 
stantially the  same  as  that  in  the  policy  now  in  controversy ;  and  yet  in 
each  of  tiiem  save  two,  the  plaintiff  was  held  entitled  to  recover,  although 
he  was  not  absolutely  disabled  to  do  some  acts  usually  done  by  him  in 
carrying  on  his  occupation.  In  each  of  the  two  excepted  cases  (McKin- 
ley V.  Insurance  Company,  and  Saveland  v.  Casualty  Company)  a  re- 
covery was  disallowed  to  the  full  extent  of  the  demand  made;  but  in 
these  cases,  under  no  admissible  construction,  could  such  a  recovery  have 
been  properly  awarded.  The  opinion  of  the  Wisconsin  court  in  the  lat- 
ter case,  however,  indicates  that  they  were  disposed  to  hold  to  a  literal 
construction  of  the  contract.  If  such  be  their  opinion,  it  is,  we  think, 
opposed  to  the  great  weight  of  authority.  But  it  is  hardly  necessary  to 
pass  upon  the  question  discussed  in  either  of  the  cases  cited.  The  ques- 
tion of  the  correctness  of  the  charge  which  has  been  quoted  in  the  state- 
ment is  that  upon  which  there  was  a  difference  of  opinion  in  the  Court 
of  Civil  Appeals,  and  it  is  that  question  alone  which  we  are  called  upon 
to  determine;  and,  in  our  opinion,  the  charge  under  consideration  is 
not  sustained  by  the  ruling  of  the  court  in  either  of  those  cases,  or  in 
any  other  to  which  we  have  been  cited.  To  say  that  one  who  is  disabled 
by  an  injury  is  wholly  disabled  to  do  a  thing  merely  because  he  can  not 
do  it  "in  a  manner  reasonably  as  effective  as  the  same  would  have  been 
performed  if  the  injury  had  not  been  sustained,"  seems  to  us  a  solecism 
in  language,  if  it  does  not  involve  a  contradiction  in  terms.  A  carpenter 
with  a  sprained  finger  might  not  be  able  to  pursue  his  calling  as  effectively 
as  if  he  had  not  received  the  injury,  and,  at  the  same  time,  he  might  be 
able  to  do  without  serious  inconvenience  ninety  per  cent  as  much  work 
as  he  could  have  done  before  the  accident  happened.  Clearly  he  would 
not  be  "wholly  disabled  and  prevented  from  performing  any  and  every 
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kind  of  duty  pertaining  to  his  occupation/'  And  such  is  the  case  with 
many  other  physical  injuries.  The  effectiveness  of  the  performance  may 
be  impaired,  although  the  injured  person  may  not  be  wholly  disabled 
to  perform  a  duty. 

The  charge  involves  a  technical  error,  as  we  think,  and  can  only  be 
justified  upon  the  theory  that  the  slightest  impairment  of  the  mental 
faculties  wholly  disables  one  who  is  engaged  in  buying  and  selling  from 
pursuing  his  avocation.  Such,  however,  is  not  the  fact;  for  there  are 
infinite  gradations  in  mental  deterioration,  and  it  is  a  matter  of  common 
knowledge  that  persons  with  some  degree  of  cerebral  disturbance  may 
continue  to  prosecute,  with  reasonable  efficiency,  a  business  which  re- 
quires the  exercise  of  judgment  and  discretion. 

Our  conclusion  is  that  the  majority  of  the  court  correctly  held  that 
there  was  error  in  the  charge,  and  our  opinion  will  be  so  certified. 

Afjirmed, 


W.  L.  Douglass  v.  E.  A.  Blount  et  al. 

Application  No.  2602.    Decided  April  5,  1900. 

1.  Supreme  Court— Jurisdiction — Judgment  Settling  Case. 

Under  the  eighth  exception  to  the  general  rule  denying  to  the  Supreme  Court 
the  power  to  grant  writs  of  error  in  cases  reversed  and  remanded  (Revised  Statutes, 
article  941),  it  is  not  sufficient  that  the  applicant  allege  that  the  judgment  practic- 
ally settles  the  case;  it  must  appear  from  the  record  and  the  opinion  that  such  is 
the  fact.    (P.  501.) 

2.  Same — Judgment  Contingent  on  Adversary's  Election. 

Where  the  ruling  of  the  Court  of  Civil  Appeals  in  reversing  and  remanding  a 
judgment  for  the  recovery  of  land  gave  appellee  the  right  to  recover  upon  a  new 
trial  by  amending  his  pleadings  and  offering  to  pay  appellant  the  amount  paid  for  it 
by  him  at  a  sheriff's  sale,  the  latter  could  not  have  writ  of  error  on  allegation  that 
this  judgment  settled  the  case,  since  he  could  not  show  that  his  adversary  would 
avail  himself  of  the  privilege.     (P.  501.) 

3.  Same — ^Introduction  of  Further  Evidence. 

An  applicant  for  writ  of  error  can  not  show  jurisdiction  over  a  case  reversed 
and  remanded  by  alleging  that  it  practically  settles  the  case,  though  thereby  h^ 
admits  his  inability  to  produce  further  evidence,  where  the  judgment  is  such  that 
the  result  may  be  altered  by  the  introduction  of  further  evidence  by  his  adversary. 
(P.  501.) 

4.  Same — ^Rendering  Judgment — ^Defective  Pleadings. 

The  requirement  that,  where  writ  of  error  is  granted  because  the  ruling  practically 
settles  the  case,  the  Supreme  Court  on  approving  the  ruling  shall  render  final  judg- 
ment, forbids  the  exercise  of  this  jurisdiction  in  a  case  where  the  pleadings  have 
been  held  insufficient  to  warrant  the  proper  judgment.     (P.  501.) 

5.  Vendor's  Lien — ^Notes — Transfer — Priorities. 

Though  in  general  there  is  no  preference  between  assignees  of  several  notes  se- 
cured by  the  same  vendor'er  lien  (Salmon  v.  Downs,  55  Texas,  243;  Wooters  v. 
Hollingsworth,  58  Texas,  371),  a  different  rule  has  been  recognized  as  between  the 
assignee  of  one  and  the  original  payee  still  retaining  the  others.  Fisher  v.  White- 
head, 64  Texas,  638.    (Pp.  501,  602.) 

6.  Same — Conflict  of  Decisions — Jurisdicfion. 

In  view  of  the  distinction  recognized  in  Fisher  v.  Whitehead,  58  Texas,  371,— 
though  the  reason  therefor  is  not  perceived, — a  judgment  giving  preference  to  the 
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vendor*  8  lien  securing  a  note  assigned  by  the  vendor  over  that  of  notes  retained 
by  him  is  not  so  in  conflict  with  Sahnon  v.  Downs,  55  Texas,  243,  and  Wooters  v. 
Hollingsworth,  58  Texas,  371,  as  to  give  the  Supreme  Court  jurisaiction  on  that 
ground.    (Pp.  601,  602.) 

7.    Jurisdiction  of  Supreme  Court— Conflict — Overruled  Case. 

It  is  not  ground  for  entertaining  jurisdiction  by  the  Supreme  Court  over  a  reversed 
and  remanded  case  that  the  decision  of  the  Court  of  Civil  Appeals  overrules  a  de- 
cision of  the  Supreme  Court  which  the  latter  had  itself  already  overruled.     (P.  502,) 

Application  for  writ  of  error  to  the  Court  of  Civil  Appeals  for  the 
Fourth  District,  in  an  appeal  from  Liberty  County. 

J.  N.  Votaw  and  J.  D.  Martin,  for  applicant,  W.  L.  Douglass. 

GAINES,  Chief  Justice. — This  is  an  application  for  a  writ  of  error 
to  the  Court  of  Civil  Appeals  to  revise  a  judgment  of  that  court  which 
reversed  the  judgment  of  the  trial  court  and  remanded  the  cause.  The 
first  question  which  presents  itself  is,  have  we  jurisdiction  of  the  case? 

The  following  is  a  brief  statement  of  the  facts  and  of  the  history  of 
the  suit.  One  Fortescue  sold  to  Isaac  N.  Watson  a  tract  of  land,  taking 
for  the  purchase  money  thereof  three  promissory  notes  executed  by 
Watson,  two  for  $881  each,  due  respectively  one  and  two  years  after 
date,  and  one  or  $452,  due  three  years  after  date.  Fortescue  transferred 
the  note  last  described  and  it  became  the  property  of  the  Reliance  Lum- 
ber Company.  Suit  was  brought  upon  it  by  that  company  against  the 
maker,  and  judgment  was  obtained  against  him  with  a  decree  foreclosing 
the  lien  on  the  land.  The  land  was  sold  by  virtue  of  an  order  of  sale 
issued  upon  such  decree,  and  the  applicant,  Douglass,  became  the  pur- 
chaser. Fortescue  subsequently  brought  suit  against  Watson  in  the 
State  of  Nebraska  upon  the  two  notes  retained  by  him,  but  Watson  set 
up  in  defence  that  he  executed  the  notes  as  agent  of  one  Cook  and  took 
the  conveyance  of  the  land  in  trust  for  Cook  and  defeated  the  suit. 
Fortescue  then  transferred  the  two  notes  to  E.  A.  Blount,  together  with 
all  his  right,  title,  and  interest  in  the  land  for  which  they  were  given. 
Blount  then  brought  suit  for  a  recovery  of  the  land  against  Watson, 
Douglass,  and  others,  who,  he  alleged,  were  claiming  some  interest  in 
it;  and  praying  in  the  alternative  for  a  recovery  upon  the  notes  and  a 
foreclosure  of  the  lien.  The  suit  resulted  in  a  judgment  in  favor  of 
Blount  for  an  undivided  interest  of  1762  acres  of  the  land,  and  for 
Douglass  for  an  undivided  interest  of  452  acres ;  but  providing  that  in 
case  Douglass  should  within  twenty  days  pay  Blount  the  amount  of 
the  two  notes  held  by  him,  the  former  should  have  title  to  the  whole 
land.  Douglass  appealed  and  the  judgment  was  reversed,  the  court  rul- 
ing that  Blount  was  entitled  to  pay  off  the  amount  paid  by  Douglass 
at  the  sheriff's  sale  and  the  balance  of  the  judgment  and  to  hold  the 
land.  The  cause  was  accordingly  remanded  so  as  to  enable  him  to 
amend  his  pleadings  and  to  avail  himself  of  that  relief. 

To  show  jurisdiction  in  this  court,  the  applicant  relies  upon  two 
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grounds.  He  avers,  first,  that  the  decision  of  the  Court  of  Civil  Ap- 
peals practically  settles  the  case ;  and,  secondly,  that  the  opinion  of  that 
court  overrules  two  decisions  of  this  court. 

As  a  general  rule,  we  are  without  power  to  grant  a  writ  of  error  in 
a  reversed  and  remanded  case  (Kevised  Statutes,  article  941) ;  and  the 
first  question  is,  does  the  case  come  within  the  eighth  exception  of  the 
article  cited  ?  That  exception  is  as  follows :  *When  the  judgment  of 
the  Court  of  Civil  Appeals,  reversing  a  judgment,  practically  settles 
the  case,  and  this  fact  is  shown  in  the  petition  for  writ  of  error,  and 
the  attorneys  for  petitioners  shall  state  that  the  decision  of  the  Court 
of  Civil  Appeals  practically  settles  the  case,  in  which  case,  if  the  Su- 
preme Court  affirms  the  decision  of  the  Court  of  Civil  Appeals,  it  shall 
also  render  final  judgment  accordingly/'  Under  this  exception,  it  is 
not  sufficient  that  the  applicant  alleges  that  it  practically  settles  the  case, 
but  it  must  appear  from  the  record  and  the  opinion  that  such  is  the 
fact.  Under  the  decision,  the  appellee  in  the  Court  of  Civil  Appeals 
can  recover  the  land  upon  a  new  trial  by  amending  his  pleadings  and 
offering  to  pay  the  appellant  the  amount  paid  by  him  at  the  sheriff's  sale, 
and  to  the  holder  of  the  judgment  recovered  by  the  Reliance  Lumber 
Company,  the  balance  due  thereon.  Do  we  know  that  he  will  do  this? 
If  not,  how  can  we  say  that  the  case  is  practically  settled  ?  But  again, 
the  appellant  has  averred  that  the  decision  practically  settles  the  case 
and  this  is  tantamount  to  an  averment  that  he  can  adduce  no  additional 
testimony  to  change  the  result  of  the  suit ;  but  the  appellee,  whose  judg- 
ment has  been  reversed,  has  not  applied  for  a  writ  of  error  and  hence 
has  made  no  such  averment.  Can  we  say  that  he  may  not  adduce  further 
evidence  in  support  of  his  demand?  And,  again,  the  statute  requires 
that  in  case  we  grant  the  writ  and  affirm  the  decision  of  the  Court  of 
Civil  Appeals,  we  shall  render  final  judgment  in  accordance  with  their 
opinion.  This  can  not  be  done  in  this  case  for  the  reason  that,  according 
to  their  opinion,  there  are  no  pleadings  upon  which  the  proper  judgment 
may  be  rendered.  We  conclude  that  the  first  ground  relied  on  to  give 
jurisdiction  to  this  court  is  untenable. 

In  order  to  show  jurisdiction  over  a  remanded  case  on  the  ground 
of  conflict  of  decision,  the  rule  is  that  the  applicant  must  point  out  the 
decision  which  he  claims  to  have  been  overruled.  The  cases  relied  upon 
by  applicant  to  show  the  conflict  are  Salmon  v.  Downs,  55  Texas,  243, 
and  Wooters  v.  Hollings worth,  58  Texas,  371.  I^  both  of  these  cases 
it  was  held,  where  a  vendor  had  taken  several  notes  for  a  tract  of  land, 
retaining  a  lien  upon  the  land  for  their  payment,  and  transferred  them 
to  different  parties  at  different  times,  the  first  assignee,  in  the  absence 
of  an  agreement  to  that  effect,  had  no  preference  over  the  others.  In 
these  cases,  all  the  notes  had  been  assigned  before  any  legal  proceedings 
had  been  instituted.  In  the  case  before  us,  at  the  time  the  Reliance 
Lmnber  Company  brought  suit  and  obtained  a  decree  of  foreclosure 
upon  its  notes,  Fortescue,  the  vendor,  was  still  the  holder  of  the  other 
two  notes.     The  cases  are  therefore  div^tinguishable,  and  while  it  seems 
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to  us  that  it  is  a  distinction  without  a  difference,  yet  it  has  been  held 
that  a  different  rule  prevails  where  the  contest  is  between  the  assignor 
or  original  lienholder,  and  an  assignee,  from  that  which  obtains  between 
two  or  more  assignees.  That  there  is  a  difference  seems  to  have  been 
recognized  in  this  court,  in  the  case  of  Whitehead  v.  Fisher,  64  Texas, 
638.  There  it  is  said  that  as  between  the  vendor  holding  an  unpaid  note 
secured  by  a  vendor's  lien  and  his  assignee  of  another  note,  given  at  the 
same  time  and  secured  by  a  like  lien  upon  the  same  land,  that  the  latter 
is  entitled  to  priority  of  payment.  But  in  that  case,  there  was  an  express 
agreement  for  such  priority,  so  that  the  question  was  not  involved. 
While  we  confess  our  inability  to  see  how  a  mortgagee  or  other  lienholder 
who  has  assigned  one  of  two  notes  secured  by  a  lien  upon  land,  can,  by 
assigning  the  other  to  a  third  party,  make  the  position  of  his  assignee 
better  than  his  own,  or  how  he  can,  by  such  assignment,  destroy  the 
preference  of  the  first  assignee,  yet  since  such  a  distinction  is  recognized, 
we  feel  constrained  to  hold  that  there  is  such  a  difference  between  the 
cases  of  Salmon  v.  Downs  and  Wooters  v.  HoUingsworth  on  the  one 
hand  and  the  present  case  upon  the  other,  that  it  can  not  be  said  that 
the  decision  of  the  Court  of  Civil  Appeals  in  the  latter  overrules  the 
decision  of  this  court  in  the  former  cases.  It  is  to  be  noted  that  the 
able  jurist  who  wrote  the  opinion  in  the  case  of  Whitehead  v.  Fisher 
was  also  a  member  of  the  court  which  decided  the  case  of  Wooters  v. 
HoUingsworth.  It  is  therefore  evident  that  when  he  asserted  that  "it 
is  well  settled  that,  without  any  agreement  to  that  effect,  the  assignee 
of  one  of  the  notes  secured  by  mortgage  is  entitled  to  be  paid  out  of  the 
proceeds  of  the  mortgaged  property  in  preference  to  the  mortgagee  who 
retains  one  or  more  notes  secured  by  the  same  mortgage,"  he  did  not 
think  that  he  was  overruling  a  former  decision  of  the  court.  The  reason 
is  that  in  that  case  the  contest  was  between  the  original  lienholder  and 
an  assignee  and  in  the  former  cases  the  contesting  parties  were  all  as- 
signees. As  we  have  before  intimated, — in  Whitehead  v.  Fisher  there 
was  an  express  agreement  that  the  assignee  should  have  priority,  and 
hence  the  remark  quoted  was  a  mere  dictum.  Whether  the  proposition 
be  correct  or  not,  we  are  not  called  upon  to  determine.  We  merely 
refer  to  it  for  the  purpose  of  indicating  the  ground  upon  which  the 
court  distinguished  it  from  previous  decisions  of  the  court  involving  a 
similar  question.  But,  again,  if  the  case  of  Whitehead  v.  Fisher  over- 
ruled Salmon  v.  Downs  and  Wooters  v.  HoUingsworth,  we  could  not 
grant  a  writ  of  error  on  the  ground  of  a  conflict  with  the  two  cases  last 
named.  To  give  jurisdiction  on  the  ground  that  the  decision  of  the 
Court  of  Civil  Appeals  overrules  a  decision  of  this  court,  the  decision 
claimed  to  be  overruled  must  be  one  which  has  not  been  previously  over- 
ruled by  this  court.     Sullivan  v.  Insurance  Co.,  89  Texas,  665. 

We  are  of  the  opinion  that  we  are  without  jurisdiction,  and  therefore 
the  writ  of  error  is  dismissed. 

Dismissed, 
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San  Antonio  Gas  Company  v.  B.  F.  Robertson. 

No.  888.    Decided  April  9,  1900. 

1.  Master  and  Servant— Duty  to  Warn  of  Danger. 

The  master  is  liable  for  injuries  resulting  from  his  neglect  to  warn  the  servant 
of  danger  only  in  cases  presenting  serious  and  unusual  danger  to  a  servant  not  so 
informed.    (P.  507.) 

2.  Same— Case  Stated. 

A  servant  engaged  in  painting  a  hot  engine  with  heated  coal  tar  lost  the  sight 
of  an  eye  into  which  hot  tar  spattered  or  popped.  In  the  absence  of  proof  that  the 
occupation  was  peculiarly  dangerous  the  injury  afforded  no  evidence  of  a  duty  on 
the  part  of  the  master  to  warn  against  such  danger,  and  did  not  justify  a  charge 
submitting  the  issue  of  the  existence  of  such  duty.    (Pp.  506-508.) 

8.   Assignment  of  Error. 

An  assignment  that  a  charge  submitting  the  issue  of  liability  in  case  defendant 
knew  the  work  to  be  dangerous  was  improper,  because  the  undisputed  testimony 
showed  that  it  was  not  dangerous,  raises  the  question  of  the  sufficiency  of  the 
evidence  to  authorize  the  submission  of  the  issue  of  defendant's  duty  to  give  warn- 
ing of  danger.    (Pp.  507,  508.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fourth  District,  in  an 
appeal  from  Bexar  County. 

J.  jP.  Onion,  for  plaintiff  in  error. — The  court  erred  in  defining  or- 
dinary care  to  the  jury,  instructing  them  that  "ordinary  care  is  such 
care  as  an  ordinary  prudent  person  would  use  and  exercise  under  like  cir- 
cumstances and  conditions."  Ordinary  care  and  caution  is  such  care 
and  caution  as  an  ordinarily  prudent  man  would  exercise  under  similar 
circumstances.  Railway  v.  Beatty,  73  Texas,  696;  City  of  Austin  v. 
Kitz,  72  Texas,  402;  Railway  v.  Sgalinski,  46  S.  W.  Rep.,  113. 

The  court  erred  in  refusing  the  fourth  special  requested  instruction 
asked  by  defendant,  as  follows :  ^TTou  are  also  further  instructed  that 
if  you  believe  from  the  evidence  that  plaintiff  was  injured,  and  that  such 
was  the  result  of  an  unavoidable  accident,  then  in  that  case  plaintiff  can 
not  recover,  and  your  verdict  will  be  for  defendant."  Underwood  v. 
Coolgrove,  59  Texas,  170;  McGown  v.  Railway,  85  Texas,  292;  Railway 
V.  Casseday,  92  Texas,  525;  Railway  v.  McGlamory,  89  Texas,  638. 

The  court  erred  in  charging  the  jury,  in  substance,  that  if  they  be- 
lieved plaintiff  was  ignorant  or  inexperienced  in  the  work  he  was  directed 
to  do,  and  defendant  knew  this,  and  knew  that  the  work  was  dangerous, 
then,  that  in  the  absence  of  a  warning  from  defendant,  plaintiff  had  a 
right  to  assume  that  the  work  was  safe,  etc.,  the  undisputed  testimony 
showing  that  the  work  was  not  dangerous,  and  that  it  required  no  pre- 
vious experience  to  do  the  work  with  safety.  Cannon  v.  Cannon,  66 
Texas,  686;  Denham  v.  Lumber  Co.,  73  Texas,  83;  Currie  v.  Gunter, 
77  Texas,  491. 

Nai  B.  Jones,  for  defendant  in  error. — Those  in  charge  of  such  busi- 
ness as  this  are  presumed  to  know  of  its  perils.     Bailey,  Master  and 
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Servant,  112;  Smith  v.  Car  Works,  1  Am.  St.  K.,  542;  Wharton  on 
Neg.,  sec.  214.  *^It  was  the  duty  of  the  defendant  company  to  have 
known  of  the  dangerous  character  and  condition  of  the  electric  wires. 
The  knowledge  which  they  ought  to  have  had,  the  law  presumes,  juris 
et  de  jure,  they  had.  Even  had  the  company's  representatives  sworn 
that  they  did  not  know  of  the  same,  such  ignorance  on  their  part  would 
not  have  exonerated  them.  A  superior  is  presumed  to  know,  and  in  law 
knows,  that  which  it  is  his  duty  to  know,  namely,  whatever  may  endanger 
the  person  and  life  of  his  employe  in  the  disch^lrge  of  his  duties." 
Myhan  v.  L.  &  P.  Co.,  7  L.  R.  A.,  172;  Stucke  v.  Railway,  23  So.  Rep., 
342. 

But  not  only  is  the  master  conclusively  presumed  to  know  of  such 
danger  as  this;  he  is  bound  to  know  it.  Master  is  bound  to  know  (59 
Texas,  259;  13  S.  W.  Rep.,  63,  67;  Wood,  Master  and  Servant,  sec.  376) 
of  latent  or  secret  dangers  if  discoverable  by  ordinary  care,  for  omission 
of  ordinary  care,  culpability,  is  knowledge  (8  S.  W.  Rep.,  673),  and  ser- 
vant is  not  to  hunt  for  them  (71  Texas,  347),  but  has  right  to  presume 
that  there  are  none,  or  master  would  have  discovered  and  disclosed  them. 

Here  ordinary  care  means  care  commensurate  with  risk  and  danger. 
Wood,  Master  and  Servant,  sees.  687,  706,  347,  359,  376,  356 ;  Shearm. 
&  Redf.  on  Neg.,  sec.  217;  21  S.  W.  Rep.,  422;  Bailey,  Master  and  Ser- 
vant, 37,  and  note;  2  Sayles'  Civ.  Dig.,  p.  1263,  prop.  17356;  Railway 
V.  McNamara,  59  Texas,  255 ;  Railway  v.  Crenshaw,  9  S.  W.  Rep.,  262 ; 
Railway  v.  Wells,  16  S.  W.  Rep.,  1027;  Myhan  v.  L.  &  P.  Co.,  7  L.  R. 
A.,  172;  Bonnet  v.  Railway,  33  S.  W.  Rep.,  334. 

By  knowledge,  in  the  above  statement,  is  meant  both  what  the  master 
actually  knows,  and  what  it  is  negligence  not  to  know.  He  is  bound  to 
know  what  can  be  discovered  by  inspection,  tests,  and  oversight.  Rail- 
way V.  Silliphant,  8  S.  W.  Rep.,  673 ;  Beach,  Cont.  Xeg.,  sees.  367,  359 ; 
Smith  V.  Iron  Co.,  36  Am.  Rep.,  541 ;  Wood,  Master  and  Servant,  sec. 
326,  p.  680. 

Thus,  where  defendant  hauled  from  Palestine  to  Tyler  a  foreign  car, 
coupling  of  which  was  dangerous  by  reason  of  unusual  construction  of 
deadwoods  or  buffers,  it  was  held  that  "it  was  the  duty  of  the  defendant 
to  know  that  they  were  so  (dangerous)  and  to  warn  the  plaintiff  of  the 
increased  danger  he  was  subjected  to  in  handling  of  the  car."  Railway 
V.  White,  13  S.  W.  Rep.,  65. 

Proof  of  no  prior  popping  out  or  bumping  of  the  tar  does  not  prove 
or  tend  to  prove  that  there  was  no  negligence  in  this  case.  Railway  v. 
Kemper,  53  N.  E.  Rep.,  931 ;  16  Am.  and  Eng.  Enc.  of  Law,  457.  On 
the  contrary,  the  fact,  if  such  it  be,  that  no  accident  had  ever  occurred 
before,  is  presumptive  proof  of  negligence  in  this  case.  In  other  words, 
the  fact  that  the  casualty  has  not  occurred  before,  and  is  unusual,  is 
presumptive  evidence  of  negligence.  Res  ipsa  loquitur.  McCray  v. 
Railway,  89  Texas,  168;  Washington  v.  Railway,  90  Texas,  314. 

Here  are  some  illustrations  of  this  rule:  1.  Car  jumping  track  is 
evidence  of  negligence,  because,  being  unusual,  it  argues  a  want  of  care- 
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90  Texas,  314.  2.  Barrel  rolling  out  of  house  and  injuring  party  on 
sidewalk,  is  unusual,  and  raises  a  presumption  of  negligence.  89  Texas, 
171.  3.  Boiler  exploding  is  unusual  and  evidence  of  negligence.  89 
Texas,  172.  4.  For  same  reason,  gas  escaping  is  evidence  of  negligence. 
Shearm.  &  Bedf.  on  Neg.,  sec.  697.  5.  So  where  ties  fell  off  car  and 
struck  bystander.  89  Texas,  172.  6.  So  where  iron  rail  fell  off  front 
car  and  swept  party  off  next  flat  car  behind.  89  Texas,  172.  7.  So 
where  brick  became  detached  and  fell  off  of  wall  and  injured  a  passer-by. 
Shearm.  &  Bedf.  on  Neg.,  sec.  60.  8.  So  the  falling  of  a  sign  into  a  public 
street  is  evidence  of  negligence.  Volkmar  v.  Bailway,  134  N".  Y.,  418, 
and  brief  to  Beraolds  v.  Van  Beuren,  42  L.  B.  A.,  129.  So,  in  this  case, 
the  fact,  if  it  be  a  fact  (but  it  is  not),  that  tar  never  popped  out  before, 
shows  that  the  heating  of  the  tar  to  a  less  temperature  than  that  of  the 
surface  to  which  it  was  applied,  caused  the  bumping  or  popping  out;  or 
that  different  tar  was  used;  or  that  surface  was  hotter  than  on  former 
occasion,  and  decomposed  the  tar. 

This  case  is  very  much  like  the  following  cases,  in  all  of  which  the 
master  was  held  liable :  Smith  v.  Car  Works,  1  Am.  St.  Bep.,  642,  where 
servant  was  injured  by  explosion  from  molten  metal  coming  in  contact 
with  water;  Fox  v.  Penn.,  etc.,  Works,  48  N.  W.  Bep.,  203,  where  ser- 
vant was  poisoned  from  making  paris  green ;  McGowan  v.  M.  Co.,  9  Fed. 
Rep.,  861,  where  servant  was  injured  from  bringing  hot  slag  in  contact 
with  snow,  resulting  in  an  explosion;  Mather  v.  Billston,  156  TJ.  S.,  391, 
where  dynamite  cartridges  were  exploded  by  heat  and  jarring ;  Burke  v. 
Anderson,  69  Fed.  Bep.,  814,  where  master  tore  up  ground  by  exploding 
dynamite  cartridges,  one  of  which  was  not  discharged  and  vras  struck 
by  servant  with  a  pick  while  digging,  when  it  exploded  and  injured  him ; 
Vitto  V.  Farley,  36  N".  Y.  Supp.,  1105,  where  an  improperly  tamped 
blast  was  discharged  and  injured  servant ;  Byan  v.  Ice  Co.,  32  L.  B.  A., 
524,  where  soda  generator  exploded  and  injured  servant;  Holland  v. 
Bailway,  12  L.  B.  A.,  232,  where  servant  punctured  a  puddle  of  iron, 
which  caused  an  explosion;  Parkhurst  v.  Johnson,  45  Am.  Bep.,  28, 
where  lime-kiln  on  which  servant  was  at  work  subsided;  Davidson  v. 
Cornell,  30  N".  E.  Bep.,  573,  where  elevated  railroad  fell  from  want  of 
braces  and  girders ;  Galveston  Oil  Co.  v.  Thompson,  76  Texas,  235,  ser- 
vant caught  on  protruding  bolts  of  revolving  shaft;  Palmer  v.  Gordon, 
53  N.  E.  Bep.,  909,  where  water  thrown  on  hot  stove  popped  off  and  hurt 
boy. 

In  none  of  these  cases  was  it  proven  that  the  master  knew  the  danger, 
yet  the  master  was  holden  because  the  danger  was  a  matter  known  to 
science.  As  this  court  said  in  the  White  case  (Bailway  v.  White,  13 
S.  W.  Bep.,  65) :  ^T!t  was  the  duty  of  the  defendant  to  know  the  dan- 
ger." On  this  point,  I  specially  call  the  court's  attention  to  what  is 
said  in  Byan  v.  Ice  Company,  32  L.  B.  A.,  524,  where  the  master  was 
held  liable  for  injuries  caused  by  the  explosion  of  a  generator,  under 
a  pressure  much  less  than  that  it  sustained  the  day  before. 
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WILLIAMS,  Associate  Justice. — Plaintiflf  in  error,  at  the  time  of 
the  occurrence  in  question,  was  engaged  in  manufacturing  from  coal,  gas 
and  its  by-products,  including  coal  tar.  Defendant  in  error  had  been 
employed  as  helper  to  render  such  service  about  the  works  as  should  be 
assigned  to  him.  He  was  ordered  by  the  vice-principal  of  plaintiff  in 
error  to  paint  a  boiler,  which  was  hot,  with  coal  tar  manufactured  in 
the  business,  and  was  instructed  to  heat  the  tar  so  that  it  might  be  the 
better  applied.  He  heated  the  tar  and  was  engaged  in  spreading  it  with 
a  paint  brush  u))on  a  part  of  the  boiler  higher  than  his  head  when  some 
of  the  tar  popped  into  his  eye,  burning  it  and  eventually  causing  the  loss 
of  it.  Defendant  in  error  had  never  before  done  such  work  and  waa 
ignorant  of  any  danger  of  such  an  occurrence.  Coal  tar  is  proper  ma- 
terial with  which  to  paint  boilers  and  there  was  nothing  to  show  any  un- 
fitness in  that  which  was  used  on  this  occasion,  the  sole  complaint  being 
that  the  vice-principal  failed  to  properly  instruct  the  servant  in  the  use 
of  it,  and  to  so  advise  him  concerning  the  risk  to  be  incurred  as  to  en- 
able him  to  protect  himself. 

The  vice-principal  himself  was  ignorant  of  any  such  danger  and  there 
was  no  evidence  of  such  an  accident  ever  having  happened  before,  al- 
though it  appeared  that  coal  tar  was  commonly  used  for  such  purposes. 
There  was  evidence  which  tended  to  show  that  the  popping  of  the  tar  may 
have  resulted  from  inequality  between  its  temperature  and  that  of  the  sur- 
face to  which  it  was  applied,  causing  some  of  its  constituents  to  suddenly 
boil  and  generate  vapors,  which,  in  escaping,  threw  out  the  tar. 

Testimony  of  experts  was  introduced  tending  to  show  that  coal  tar, 
when  spread  upon  surfaces  hot  enough  to  cause  some  of  its  constituents 
to  boil,  would  spatter,  and  this  is  probably  what  happened  when  de- 
fendant in  error  was  hurt,  if  his  injury  occurred  as  he  states.  There 
is  no  evidence  to  show  the  existence  of  danger  in  the  painting  of  the 
boiler  greater  than  that  which  might  result  from  such  spattering  or 
^T)umping''  of  the  tar ;  and  none  tending  to  show  previous  injury  to  any 
one  from  such  a  cause.  The  work  of  painting  is  often  done  by  inex- 
perienced men,  and  those  having  practical  experience  with  it  did  not  re- 
gard it  as  dangerous. 

The  question  which  we  have  to  decide  is,  whether  or  not  there  are  any 
facts  upon  which  it  can  be  held  that  the  master  neglected  a  duty  and 
was  guilty  of  negligence  when  it  failed  to  notify  the  servant  of  the 
probability  of  the  popping  of  the  tar  and  to  instruct  him  how  to  prevent 
its  occurrence  or  protect  himself  against  injury  from  it.  It  seems  quite 
plain  that  the  risk  to  the  servant  was  not  of  such  a  character  as  to  re- 
quire any  such  precaution  on  the  part  of  the  master.  Such  risk  was  not 
greater  than  almost  every  servant,  whether  experienced  or  inexperienced, 
incurs  in  any  service,  nor  greater,  indeed,  than  almost  every  one  often 
incurs  in  pursuing  an  avocation  of  any  character. 

The  case  does  not  come  within  the  principle,  so  often  declared,  that 
the  master  engaged  in  a  dangerous  business  must  not  expose  an  inex- 
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perienced  servant  to  the  hazards  of  it  without  warning  of  their  existence 
and  instruction  as  to  the  means  of  avoiding  them.  In  all  of  the  cases 
in  which  this  principle  has  been  enforced,  the  work  which  the  servant 
was  put  to  doing  was  attended  with  great  and  unusual  danger,  to  guard 
against  which  special  Ipiowledge  on  his  part  was  required.  The  master, 
in  engaging  the  servant  in  such  work,  was  exposing  him  to  constant  risk 
of  serious  injury,  of  which  the  master  was  or  ought  to  have  been  aware 
and  the  servant  ignorant,  and  hence  the  omission  of  the  master  to  take 
reasonable  precautions  to  guard  the  servant  against  such  dangers  was  a 
failure  to  exercise  that  ordinary  care  and  foresight  for  the  protection 
of  the  servant  which  the  law  exacts.  This  failure  to  exercise  ordinary 
care  was  the  reason  for  the  master's  liability.  In  every  cited  case  and 
in  every  authority  which  we  have  found,  this  element  of  serious  and 
unusual  danger  to  a  servant  uninformed  as  to  its  existence  was  present. 
No  authority  has  been  found  and  we  think  no  sound  one  can  exist  in 
which  the  duty  to  warn  and  instruct  the  servant  arises  where  no  unusual 
or  extraordinary  danger  is  to  be  encountered.  That  there  was  no  such 
danger  in  spreading  coal  tar  upon  a  boiler  appears  obvious.  Such  risk 
as  there  was  is  of  the  same  nature  as  that  which  every  cook  using  stoves 
and  cooking  utensils,  in  connection  with  water  or  grease,  incurs.  It 
was  not  greater  than  the  farm  hand  incurs  in  handling  the  simple  tools 
with  which  he  performs  his  labor.  That  a  serious  injury  was  inflicted 
does  not  prove  that  the  work  was  more  than  ordinarily  dangerous,  for 
there  is  scarcely  a  business  or  situation  in  which  one  may  not,  without 
negligence  in  any  quarter,  receive  a  serious  injury  to  so  delicate  an  organ 
as  the  eye.  Such  injuries  do  not,  however,  generally  happen  from  or- 
dinary risks,  and  hence  where  only  ordinary  risks  are  to  be  incurred, 
they  are  not  to  be  anticipated  and  provided  against.  Such  was  the  only 
ri8k  which  defendant  in  error  incurred,  and  it  would  be  carrying  to  a 
dangerous  extreme  the  humane  and  salutary  principle  of  the  law  to  which 
we  have  referred  to  apply  it  to  a  situation  like  this,  since  it  would  well 
nigh  make  the  master  an  insurer  of  the  safety  of  the  servant.  The 
language  of  Chief  Justice  Campbell  in  his  dissenting  opinion  in  Smith 
V.  Peninsular  Works,  60  Michigan,  501,  is  especially  applicable,  as  well 
as  true:  "No  rule  could  be  a  safe  one  which  would  render  it  unsafe 
for  persons  to  employ  others  to  aid  them.  The  cases  that  generally 
come  up  arise  where  the  employment  is  upon  a  considerable  scale  and 
it  is  supposed  that  the  employer  can  aflford  to  lose  better  than  the  person 
employed ;  but  the  principle,  if  correct,  will  apply  as  forcibly  to  domestic 
service  and  small  industries  as  to  any  other." 

The  charge  of  the  court  which  is  attacked  in  the  fifth  assignment  of 
error  perhaps  correctly  stated  the  duty  of  the  master  to  warn  inexpe- 
rienced servants  of  the  dangers  of  the  business,  had  the  rule  on  that  sub- 
ject been  applicable  to  the  facts ;  but  its  error  consisted  in  the  assump- 
tion that  there  was  a  state  of  facts  to  which  it  might  apply.  The  as- 
signment attacking  the  charge  on  the  ground  that  there  was  no  evidence 
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to  warrant  it,  sufficiently  raises  the  question  which  we  have  discussed. 
There  being  no  evidence  to  sustain  the  recovery,  the  judgments  of 
the  District  Court  and  Court  of  Civil  Appeals  are  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


J.  W.  Carey  et  al.  v.  James  F.  Starr  and  Wife. 

No.  889.    Decided  April  9,   1900. 

1.  Vendor  and  Vendee — Sui>erior  Title. 

The  title  that  remains  in  a  vendor  of  land  who  reserves  in  his  deed  a  lien  for  the 
purchase  money  is  superior  in  the  sense  that  the  vendee  can  not  assert  his  title 
against  the  vendor  unless  he  has  paid  the  purchase  money,  but  except  as  security 
for  the  purchase  money  debt  title  is  in  the  vendee.    (Pp.  514,  515.) 

2.  Same — ^TreBpass — ^Timber  Cutting. 

As  to  others  than  the  vendee  the  rights  of  a  vendor  reserving  a  lien  are  thofe 
only  of  a  mortgagor  out  of  possession,  and  this  rule  applies  to  his  right  to  recover 
for  timber  cut  on  the  premises.     (Pp.  514,  515.) 

3.  Same. 

The  vendor  reserving  a  lien  could  maintain  action  against  trespassers  appropri- 
ating the  timber  on  the  land,  but  would  be  required  to  credit  the  amount  of  his 
recovery  on  the  debt.    (P.  515.) 

4.  Same — ^Reconveyance — Cancellation  of  Debt. 

The  amount  of  the  debt  secured  by  the  vendor's  lien  constituting  the  measure 
of  the  vendor's  rights  in  the  land,  when  the  debt  was  satisfied  by  a  reconveyance 
of  the  land  by  the  vendee  the  vendor  could  no  longer  maintain  any  action  against 
the  trespassers  for  timber  cut  thereon.    (P.  515.) 

5.  Same — Case  Stated. 

Vendors  of  land  retained  in  the  deed  a  lien  for  part  of  the  purchase  money,  with 
a  provision  against  timber  cutting  by  the  vendees,  disregarding  which  the  latter 
cut  and  made  ties,  which  they  sold  to  a  contractor  who  sold  them  to  a  raUway 
company;  thereupon  the  vendors  rescinded  the  sale,  received  a  reconvejrance,  and 
canceled  the  purchase  money  notes.  Held,  that  no  suit  could  be  maintained 
against  the  contractor  of  the  railway  company  for  damages  on  account  of  the 
conversion  of  the  ties.     (Pp.  513,-516.) 

6.  Same. 

The  vendors  in  such  case  could  acquire  from  their  reconveying  vendees  (who  were 
the  wrongdoers)  no  right  to  sue,  and  a  reservation  to  the  vendors,  in  the  contract  of 
cancellation  and  reconveyance,  of  a  right  to  sue  the  purchasers  of  the  ties,  could 
only  apply  to  the  right  they  had  before,  if  any,  which  was  satisfied  by  their  re- 
acquisition  of  the  land.     (P.  516.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fifth  District,  in  an  ap- 
peal from  Wood  County. 

H.  M.  Gate  and  Moseley  <&  Smith,  for  plaintiff  in  error  Carey?  and 
T.  S.  Miller  and  Head,  Dillard  £  Muse,  for  plaintiff  in  error  the  Mis- 
souri^ Kansas  &  Texas  Railway  Company. — The  resale  by  the  vendees  to 
Starr  and  wife,  w^hich  was  accomplished  in  September  of  1897,  was  made 
without  the  knowledge  or  consent  of  Carey  or  the  railroad  company  and 
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they  could  not  be  affected  thereby,  and  their  rights  and  responsibilities 
remained  the  same  after  the  September  transaction,  to  which  they  were 
strangers,  as  they  had  been  before.  Huffman  v.  Mulkey,  78  Texas,  559 ; 
Tom  V.  Wollhoefer,  61  Texas,  279. 

It  becomes  of  importance,  then,  to  inquire  what  were  the  rights  of 
Starr  and  wife  against  Carey  at  the  time  he  innocently  purchased  and 
received  the  ties,  which  was  somewhere  between  April,  1897,  and  August, 
1897.  The  vendor  of  land  in  an  executory  contract  for  its  sale  retains 
a  lien  for  the  unpaid  purchase  money  and  also  the  superior  title  for  the 
purpose  of  enabling  him  to  work  out  such  lien.  Until  default,  his  at- 
titude toward  the  land  is  the  same  as  the  mortgagee  out  of  possession 
before  default.  Pomeroy's  Equity  Juris.,  sees.  162,  163,  168;  Summer- 
hill  V.  Hanner,  72  Texas,  224;  Stephens  v.  Alotl,  82  Texas,  86;  McCas- 
lin  V.  State,  44  Ind.,  151;  Thompson  v.  Heywood,  129  Mass.,  401 ;  Kim- 
ball V.  Darling,  32  Wis.,  675;  Taylor  v.  Collins,  51  Wis.,  123. 

It  would  appear,  then,  that  at  the  time  Carey  purchased  the  ties  Starr 
and  wife  stood  in  the  relationship  of  mortgagees  of  the  land,  and,  as 
such,  their  right  at  the  time  was  to  keep  unimpaired  their  security. 
That  they  had  any  right  to  recover  against  the  purchaser  of  timber 
from  their  mortgagors  has  been  denied  by  many  responsible  courts  in 
this  country.  Wilson  v.  Maltby,  59  N.  Y.,  127;  Vanderslice  v.  Knapp, 
20  Kan.,  647;  Alexander  y,  Shonyo,  20  Kan.,  705;  Peterson  v.  Clark, 
15  Johns.,  205;  Clark  v.  Eyeburn,  1  Kan.,  281. 

It  is,  however,  quite  generally  held  that  the  mortgagee  has  the  right 
of  action  for  the  conversion  of  mortgaged  property,  limited,  however, 
to  the  amount  of  his  mortgage ;  or,  if  he  should  be  permitted  to  recover 
in  excess  of  his  mortgage,  that  he  would  have  to  account  to  the  mortgagor 
for  such  excess.     Mantonya  v.  Martin,  69  111.  App.,  62. 

The  mortgagor  must  also  account  upon  the  mortgage  debt  for  what- 
ever sum  he  may  recover  from  the  person  who  has  cut  timber  upon  the 
estate,  or  for  whatever  he  may  receive  from  the  sale  of  the  timber  itself, 
when  he  has  taken  possession  of  that.     Guthrie  v.  Kahle,  46  Pa.  St.,  331. 

If  the  mortgagee  purchased  mortgaged  premises  at  the  foreclosure 
sale  for  the  full  amount  then  due  on  the  mortgage,  he  has  no  claim  to 
logs  previously  cut  upon  the  premises.  Berthold  v.  Holman,  12  Minn., 
335;  Corbin  v.  Eeed,  43  Iowa,  459. 

When  the  mortgagee  has  been  paid  his  debt  his  right  of  action  for  the 
trespass  is  gone,  although  the  trespass  upon  the  property  was  com- 
mitted before  payment.     Kennerly  v.  Burgess,  38  Mo.,  440. 

And  in  most  States  there  must  be  an  allegation  in  the  bill,  and  proof, 
before  the  recovery  can  be  had  for  timber  removed,  that  the  land  would 
not  be  adequate  security  for  the  payment  of  the  mortgage  without  the 
timber.  Especially  is  this  true  when  an  injunction  is  sought  to  restrain 
the  removal  of  the  timber.  Van  Wyck  v.  Alliger.  6  Barb.,  507 ;  Buckout 
V.  Swift,  27  Cal.,  433;  Hill  v.  Gwi'n,  51  Cal,  47. 

Authorities  could  be  multiplied  that  a  mortgagee  is  entitled  to  the 
payment  of  his  debt  and  to  the  preservation  of  the  property  to  the  ex- 
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tent  of  his  lien,  and  that  when  so  much  is  accomplished  the  law  has 
done  as  much  for  him  as  he  has  any  right  to  demand. 

In  the  present  case,  if  Starr  and  wife  had  brought  an  action  against 
Carey  before  a  rescission  of  their  contract  of  sale  with  the  various  pur- 
chasers and  before  the  maturity  of  the  puchase  money  notes,  if  they  could 
have  recovered  against  him  at  all,  of  which  the  writer  is  in  nowise  as- 
sured, they  certainly  would  have  been  limited  to  the  balance  due  upon 
their  debt  and  ought  to  have  been  limited  to  such  balance  as  might  be 
left  unpaid  upon  their  debt  after  foreclosure  and  sale  of  the  remainder 
of  the  mortgaged  property.  It  certainly  is  not  right  that  Carey,  who 
was  morally  innocent  in  the  whole  transaction,  should  be  permitted  to 
suffer  by  reason  of  any  subsequent  trasaction  between  the  vendor  and 
vendees.  The  measure  of  his  liability  was  fixed  by  the  condition  of  af- 
fairs that  existed  at  the  time  he  purchased  the  ties  and  used  them.  At 
that  time,  there  was  due  to  Starr  and  wife  upon  the  whole  debt  only 
the  sum  of  $3294,  which,  if  Carey  had  paid,  he  would  have  been  entitled 
not  only  to  the  ties  that  he  had  purchased,  but  also  to  their  interest  in  the 
land.  Subsequently,  however,  Starr  and  wife  received  upon  this  debt  • 
the  land  which  the  jury  found  to  have  been  worth  $2758.33,  and  a 
balance  of  $535.67  is  left  unpaid  to  Starr  and  wife  upon  their  indebted- 
ness. If  Carey  can  be  held  at  all,  it  surely  can  be  for  no  greater  sum 
than  this. 

F.  H.  Prendergast  and  Beti  S.  Pope,  for  defendants  in  error. — ^The 
title  to  the  land  having  been  reserved  by  plaintiff  in  the  contract  of  sale, 
and  the  purchasers  agreeing  not  to  cut  timber,  they  were  trespassers  in 
converting  the  timber  into  cross  ties,  and  the  defendants  having  con- 
verted the  ties,  are  liable  for  the  value  of  the  ties.  Woodenware  Co.  v. 
United  States,  106  U.  S.,  432;  Jenkins  v.  McConico,  26  Ala.,  213 ;  Ellis 
V.  Wire,  33  Ind.,  127;  Nesbitt  v.  Lumber  Co.,  21  Minn.,  491;  U.  S.  v. 
Williams,  18  Fed.  Eep.,  475;  U.  S.  v.  Baxter,  46  Fed.  Rep.,  350;  Hut- 
chins  V.  King,  1  WaU.,  59 ;  U.  S.  v.  Cook,  19  Wall.,  591 ;  King  v.  Stuart, 
84  Fed.  Rep.,  546;  Kolb  v.  Bankhead,  18  Texas,  232;  Focke  v.  Blum, 
82  Texas,  437;  Fisher  v.  Brown,  70  Fed.  Rep.,  570;  Acrea  v.  Brayton, 
38  X.  W.  Rep.,  171;  Nelson  v.  Graff,  12  Fed.  Rep.,  389. 

The  trial  court  erred  in  rendering  judgment  for  the  amount  of  the 
damage  done  to  the  land  by  the  cutting  of  the  timber  from  it  less  the 
$1097.99  cash  paid  the  plaintiff  by  the  purchasers.  This  was  error,  be- 
cause the  amount  of  damage  to  the  land  was  not  and  is  not  the  correct 
measure  of  damages,  and  it  was  not  correct  to  deduct  the  amount  of  the 
cash  payment  from  the  amount  of  damage  done  to  the  land.  Estes  v. 
Browning,  11  Texas,  237;  Walker  v.  Emerson,  20  Texas,  707. 

The  jury  having  found  the  damage  to  the  land  by  cutting  the  timber 
to  be  $1.25  per  acre,  the  trial  court  erred  in  not  rendering  judgment 
for  that  amount,  and  erred  in  deducting  from  that  amount  the  cash  pay- 
ment of  $1097.99. 

Where  a  person  buys  land  on  a  credit,  *nd  agrees  not  to  cut  timber 
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until  the  land  is  paid  for,  and  the  vendor  reserves  a  lien  to  secure  the 
purchase  money,  but  the  purchaser  buys  with  no  intention  of  paying  for 
the  land  and  with  the  intention  of  cutting  timber  in  violation  of  the 
agreement,  and  does  cut  timber  and  convert  it  into  cross  ties,  in  a  suit 
by  the  vendor  of  the  land  against  the  purchaser  of  the  cross  ties,  the 
measure  of  the  damage  is  the  value  of  the  cross  ties,  not  the  value  of 
the  timber  standing  in  the  woods.  Ellis  v.  Wire,  33  Ind.,  127;  Ewart 
V.  Kerr,  2  McMullan,  141;  Jenkins  v.  McConico,  26  Ala.,  213;  Wooden 
Ware  Co.  v.  United  States,  106  U.  S.,  432;  Nesbitt  v.  Lumber  Co.,  21 
Minn.,  491 ;  Kolb  v.  Bankhead,  18  Texas,  232;  United  States  v.  Williams, 

18  Fed.  Eep.,  475;  United  States  v.  Baxter,  46  Fed.  Sep.,  350;  Norris 
v.  United  States,  44  Fed.  Eep.,  735;  Hutchins  v.  King,  1  Wall.,  59; 
United  States  v.  Cook,  19  Wall.,  591 ;  King  v.  Stuart,  84  Fed.  Rep.,  546; 
Nelson  v.  Graff,  12  Fed.  Rep.,  389 ;  United  States  v.  Mills,  9  Fed.  Rep., 
684;  Acrea  v.  Brayton,  38  N.  W.  Rep.,  171;  Whiting  v.  Adams,  25  Law 
Rep.  Ann.,  600;  Fisher  v.  Brown,  70  Fed.  Rep.,  570. 

Willful  trespassers  cut  trees  on  Starr^s  land  and  made  them  into  cross 
ties  worth  31  cents  each  and  sold  them  to  Carey,  who  sold  them  to  the 
railway.  They  can  not  be  innocent  purchasers  of  the  ties  from  Starr's 
vendees,  because  in  the  deeds  from  Starr  a  lien  was  expressly  reserved 
which  retained  the  title  in  Starr.  The  person  who  sold  the  ties  to  Carey 
had  no  title  except  what  was  in  the  deeds  from  Starr,  which  provided 
that  they  should  not  cut  the  timber.     The  record  title  was  in  Starr. 

In  the  companion  case  of  Missouri,  Kansas  &  Texas  Railway  v.  Starr, 
55  Southwestern  Reporter,  393,  it  was  decided,  where  willful  tres- 
passers cut  Starr's  timber  and  made  ties  and  sold  them  to  Carey  and  the 
railway,  that  Starr  could  recover  the  value  of  the  ties,  31  cents.  (Appli- 
cation for  writ  of  error  was  refused.) 

We  have  now  to  see  if  there  is  any-  reason  for  applying  a  different 
measure  of  damages  in  this  case.  (1)  The  persons  who  actually  cut  the 
ties  are  in  no  better  condition ;  here,  indeed,  they  have  added  hypocrisy 
to  theft.  To  lull  the  owner  into  fancied  security,  they  made  a  pretended 
purchase  and  agreed  not  to  cut  timber  so  they  would  have  a  better  op- 
portunity to  commit  the  depredations  on  the  land.  (2)  Carey  and  the 
railway  are  in  no  better  position.  Carey  advertised  for  ties,  bought  all 
that  were  brought,  and  asked  no  questions  as  to  title.  (3)  The  plaintiffs 
in  error  have  not  relied  on  any  distinction  between  this  case  and  the 
other  one. 

The  following  cases,  cited  in  our  brief,  were  different  from  ordinary 
trespasses.  The  act  of  Congress  permitted  the  purchaser  to  cut  timber 
in  order  to  improve  the  land;  parties  cut  timber  to  sell,  and  the  courts 
held  the  government  could  recover  the  timber  in  its  improved  state. 
United  States  v.  W;lliams,  18  Fed.  Rep.,  475;  United  States  v.  Cook, 

19  Wall,  591. 

In  Hutchins  v.  King,  1  Wallace,  59,  the  mortgagor  cut  the  timber; 
the  same  ruling  was  made.  In  Nelson  v.  Graff,  12  Federal  Reporter, 
389,  the  purchaser  had  the  right  to  cut  timber  from  forty  additional 
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acres  every  time  he  paid  $1200.    He  cut  more  than  this,  and  the  owner 
recovered  the  full  value. 

On  the  general  doctrine  that  we  can  recover  the  value  of  the  ties,  we 
cite  the  following:  Silsberry  v.  McCoon,  3  Comstock,  381.  Silsberry 
took  corn  from  Wood  and  made  it  into  whisky.  Creditors  of  Wood 
levied  on  the  whisky  and  sold  it.  Silsberry  sued  them.  The  court  say  : 
"If  the  wrongdoer  sells  the  chattel  to  an  honest  purchaser  having  no 
notice  of  the  fraud  by  which  it  was  acquired,  the  purchaser  obtains  no 
title  from  the  trespasser,  because  the  trespasser  had  none  to  give.  It 
would  be  absurd  to  say  the  original  owner  may  retake  the  thing  by  an 
action  of  replevin  in  its  improved  state  and  yet  he  may  not,  if  put  to  his 
action  of  trespass,  recover  the  improved  value  in  damages.^' 

The  brief  of  the  plaintiff  in  error  in  that  case  is  printed  at  length  and 
is  an  admirable  statement  of  the  law;  and  it  likens  the  man  who  im- 
proves another's  chattel  to  the  man  who  builds  on  the  land  of  another. 
Under  our  law  regulating  improvement  in  good  faith,  if  a  man  honestly 
and  innocently  improves  my  land,  I  must  pay  for  the  improvements,  but 
a  person  can  not,  in  bad  faith,  improve  my  land  and  then  sell  the  im- 
provements to  an  innocent  man  and  make  me  pay  for  them.  Heiden- 
heimer  v.  Loring,  6  Texas  Civ.  App.,  571.  The  case  of  Silsberry  v.  Mc- 
Coon is  approved  in  2  Sedgwick  on  Damages,  sec.  504;  Wells  on  Re- 
plevin, p.  337 ;  1  Waterman  on  Trespass,  361 ;  2  Schouler  on  Personal 
Property,  sec.  35,  37.  For  a  full  discussion,  see  Eaton  v.  Langley,  47 
S.  W.  Eep.,  123.  This  case  gives  good  reasons  why  the  owner  should 
recover  more  than  the  value  of  the  standing  timber.  Much  confusion 
results  from  not  keeping  in  mind  the  difference  between  a  willful  tres- 
passer and  one  who  acts  innocently  in  what  he  does. 

Our  opponents  are  very  much  shocked  at  our  recovering  more  than 
the  value  of  the  land  and  keeping  the  land,  too.  They  made  no  effort 
to  pay  for  the  land  and  take  it ;  they  have  made  no  such  offer.  This  was 
a  new  question  in  Texas.  They  sought  first  to  defeat  us  entirely  on  the 
plea  of  innocent  purchaser,  and,  failing  in  that,  they  present  the  true 
measure  of  damages  at  5  cents  a  tie,  the  value  of  the  standing  timber; 
failing  in  that,  they  now  cry  out  the  enormous  injustice  of  allowing  such 
an  amount,  as  though  the  amount  of  our  recovery  would  change  the  law. 
The  other  side  makes  no  distinction  between  tliis  case  and  the  other  case, 
and  we  have  treated  them  the  same  in  both  cases.  We  kept  the  land  and 
recovered  31  cents  per  tie  in  the  other  case.  In  this  case,  we  keep  the 
land,  charge  them  31  cents  per  tie,  and  credit  them  with  the  $1097.90, 
cash  paid  by  the  vehdeos. 

RROWX,  Associate  Jistice. — James  F.  Starr  and  his  wife,  Clara 
C.  Starr,  owned  as  their  separate  property  and  in  separate  parcels  the 
A]idres  Gonzales  league  of  land  situated  in  Wood  County,  which  they 
caused  to  be  divided  into  blocks  of  about  sixty  acres  each.  During  the 
latter  part  of  the  year  181)6  and  the  first  of  1897,  they  sold  twenty  of 
the  blocks  to  twenty  different  persons.     Each  purchaser  paid  one-fourth 
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of  the  price  cash  and  gave  notes  for  the  remainder,  due  at  future  dates. 
Starr  and  wife  made  a  separate  deed  to  each  of  the  vendees,  and  in  each 
of  the  deeds  and  in  the  notes  given  by  each  vendee  for  the  purchase 
money,  a  vendor's  lien  was  expressly  reserved,  and,  in  addition,  there  was 
inserted  in  each  deed  and  each  note  the  following  stipulation:  "That 
1  do  agree  that  until  said  consideration  for  said  conveyed  land  is  fully 
paid,  I  will  duly  render  said  land  for  taxation,  except  for  the  present 
year,  and  pay  the  taxes  thereon  promptly  as  they  become  due,  and  will 
not  remove,  nor  permit  others  to  do  so,  any  timber,  stone,  or  other 
material  of  value  now  upon  said  conveyed  land,  and  will  not  use  said 
material  except  as  may  be  necessary  in  improving  said  land,  and  for 
necessarv'  fuel  to  be  used  on  said  conveyed  land  by  the  person  occupy- 
ing said  conveyed  land  under  said  deed."  Soon  after  the  sales  were  made, 
each  of  the  vendees  began  to  cut  the  timber  and  make  it  into  railroad 
ties  and  each  of  them  sold,  directly  or  indirectly,  the  ties  to  J.  W.  Carey, 
who  was  a  tie  contractor  for  the  railroad  company  and  sold  the  ties  to 
the  Missouri,  Kansas  &  Texas  Eailway  Company  of  Texas.  In  August, 
1897,  Starr  and  wife  learned  that  the  vendees  had  cut  the  timber  and 
sold  it,  and,  by  agreement  between  them  and  their  several  vendees,  each 
one  of  the  sales  was  rescinded  and  each  of  the  twenty  blocks  was  re- 
conveyed  to  Starr  and  wife,  according  as  it  had  been  conveyed  by  him 
or  her.  In  consideration  of  the  conveyance,  all  of  the  purchase  money 
notes  were  canceled;  but  it  was  expressly  stipulated  that  Starr  and  wife 
reserved  the  right  to  sue  for  the  value  of  the  timber  and  of  the  ties  which 
had  been  cut  from  the  land  and  sold. 

J.  F.  Starr  and  Clara  C.  Starr  filed  suit  in  the  District  Court  of  Wood 
County  against  J.  W.  Carey  and  the  Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas  for  the  value  of  the  ties  purchased  by  Carey  from  their 
several  vendees  that  had  been  taken  from  the  lands  in  question.  The  case 
was  tried  before  a  jury  which  returned  a  special  verdict,  finding  the 
following  facts : 

"1.  The  timber  was  worth  5  cents  per  tie  standing  in  the  woods. 

"2.  First-class  ties  worth  31  cents  per  tie  on  the  railroad  where  de- 
livered, and  culls  worth  13  cents.    Ten  per  cent  were  culls. 

"3.  A.  S.  Cain,  Starr's  agent,  did  not  consent  for  the  ties  to  be  cut. 

"4.  He  had  no  authority  to  consent  to  the  timber  being  cut. 

"5.  The  purchasers  knew  that  Starr  and  wife  would  object  to  the  tim- 
lier  being  cut. 

"6.  A.  S.  Cain  was  plaintiffs'  agent  to  sell  the  land. 

"7.  Cain  was  the  agent  to  prevent  timber  being  cut  from  said  land. 

'*8.  Cain  was  the  agent  to  see  that  the  timber  clause  in  the  deeds  was 
not  violated. 

"9.  Starr  and  wife  did  not  know  that  the  timber  was  being  cut. 

"10.  Cain  knew  that  the  timber  was  being  cut. 

"11.  The  facts  show  that  the  purchasers  cut  timber  in  violation  of  the 
contract. 
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"12.  Carey  purchased  some  of  the  ties  from  persons  who  made  the  ties, 
and  partly  from  other  persons. 

"13.  Defendants  purchased  the  ties  without  any  notice  of  the  timber 
clause  and  paid  fair  value  therefor. 

"14.  Land  was  worth  $3.50  in  May,  1897,  and  worth  $2.25  per  acre 
when  the  suit  was  filed  in  October,  1897. 

"15.  The  plaintiff  could  have  learned  that  ties  were  being  cut  by  the 
use  of  ordinary  diligence. 

"10.  The  purchaser  of  the  land  paid  to  Starr  and  wife  cash  $1097.99  ; 
tlio  value  of  the  ties  standing  in  the  woods  was  less  than  this  amount. 

"17.  The  purchasers  of  the  land  did  not  buy  with  any  intention  of 
paying  for  it. 

"18.  The  purchasers  intended  when  they  purchased  the  land  to  cut 
the  timber  in  violation  of  the  contract." 

Both  parties  moved  the  trial  court  to  enter  judgment  in  their  favor 
upon  the  findings  of  the  jury,  but  the  court  rendered  judgment  for  Mrs. 
Starr  for  $289.84  and  for  Starr  for  $144.42.  The  Court  of  Civil  Ap- 
peals  reversed  that  judgment  and  gave  judgment  in  favor  of  Starr  and 
wife  against  J.  W.  Carey  and  the  Missouri,  Kansas  &  Texas  RaUway 
Company  of  Texas  for  the  value  of  the  ties  at  the  time  and  place  they 
were  sold  to  Carey,  less  the  cash  payments  made  by  the  vendees  of  the 
several  tracts  of  land. 

The  first  question  that  arises  upon  this  state  of  facts  is,  what  relation 
did  Starr  and  wife  sustain  to  the  land  between  the  date  of  the  sales 
made  by  them  and  the  reconveyance  of  the  land  ?  The  plaintiffs  in  error 
claim  that  Starr  and  wife  occupied  the  relation  to  the  land  of  mort- 
gagees out  of  possession  and  were  entitled  to  damages  according  to  the 
rules  of  law  applicable  to  mortagees,  while  the  defendants  in  error  claim 
that  they  were  the  owners  of  the  land  and  the  timber  at  the  time  it  was 
cut  and  sold,  and  are  entitled  to  recover  its  value  in  the  condition  it  was 
when  Carey  bought  it. 

In  the  case  of  Stephens  v.  Motl,  82  Texas,  81,  this  court  held  that  a 
vendor  who  reserved  a  vendor's  lien  in  his  deed  could  not  maintain  suit 
for  the  land  against  one  claiming  adversely  to  the  vendee.  The  court 
said :  "Notwithstanding  the  reservation  of  the  vendor's  lien  in  the  deed, 
Motl  had  the  right  to  the  possession  of  the  land  under  his  contract  of 
purchase,  and  title  was  vested  in  him,  subject  only  to  be  defeated  by 
rescission  for  failure  to  pay  the  purchase  money ;  and  it  might  become 
perfect  on  payment  of  the  notes.  He  was  then  the  proper  party  to  bring 
suit  for  the  land.  Sucker  did  not  have  the  right  of  possession.  In  an 
action  of  trespass  to  try  title,  the  petition  must  state  that  the  plaintiff 
was  in  possession  of  the  land  when  the  right  of  action  accrued  or  when 
ousted,  or  that  he  was  entitled  to  such  possession.  Rev.  Stats.,  art.  4786. 
Although  he  held  the  superior  title  as  between  himself  and  his  vendee, 
Rucker  stood  in  the  relation  of  a  mortgagee  of  the  land  out  of  possession, 
and  not  entitled  to  possession  until  default  on  part  of  the  vendee  and  a 
rescission  by  him  of  the  contract,  or  a  foreclosure."    The  title  that  re- 
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mains  in  the  vendor  in  such  transaction  is  superior  in  the  sense  that  the 
vendee  can  not  assert  his  title  against  the  vendor,  unless  he  has  paid  the 
purchase  money. 

From  the  time  it  was  first  announced  that  the  reservation  of  lien  in  a 
deed  reserved  the  superior  title  to  the  vendor,  there  has  been  a  continuous 
and  persistent  effort  to  push  it  to  the  limit  of  executory  contracts  for 
the  sale  of  land,  but  this  court  has  steadily  resisted  that  effort  and  has 
uniformly  limited  the  vendor's  title  to  the  character  of  security  for  the 
purchase  money  debt,  and,  when  the  debt  has  been  paid,  the  title  of  the 
vendor  ceases.  Ogbum  v.  Whitlow,  80  Texas,  241 ;  Brown  v.  Montgom- 
ery, 89  Texas,  250.  In  Ogbum  v.  Whitlow,  the  vendee  sought  to  de- 
fend against  the  purchase  money  notes  on  the  ground  that  there  was  a 
defect  in  the  title  to  the  land  and  claimed  that  the  deed  was  an  execu- 
tory contract;  but  this  court  said:  '^While  such  deeds  have  been  held 
by  this  court  to  be  executory  for  some  purposes,  we  think  it  should  not 
be  so  held  for  all  purposes,  and  that  the  one  now  in  question  should,  upon 
the  issue  now  presented,  be  treated  as  an  executed  contract." 

When  the  purchase  money  has  been  paid,  the  title  of  the  vendee  in  a 
deed  of  the  character  in  question  becomes  absolute  as  to  the  vendor  with- 
out any  action  on  his  part.  It  is  not  executory  in  any  sense,  except  that 
the  title  awaits  the  payment  of  the  purchase  money  for  the  land.  Stitzle 
V.  Evans,  74  Texas,  596 ;  Russell  &  Seisfeld  v.  Kirkbride,  62  Texas,  455. 

Starr  and  wife  had  the  right  to  have  the  purchase  money  paid  out  of 
the  land,  and,  for  that  purpose,  had  a  lien  upon  it  and  upon  the  timber 
growing  thereon.  To  secure  the  payment  of  the  debts,  they  could  have 
maintained  an  action  against  their  vendees,  if  they  unlawfully  cut  and 
carried  away  the  timber  therefrom,  in  case  the  land  failed  to  pay  the 
debts;  or  they  might  have  enjoined  the  cutting  of  the  timber  by  their 
vendees  by  showing  to  the  court  that  it  impaired  their  security.  The 
debts  not  being  paid,  Starr  and  wife  might  have  maintained  an  action 
against  any  one  who  trespassed  upon  the  land  and  appropriated  the  tim- 
ber; but  would  have  been  required  to  credit  the  amount  of  recovery  upon 
the  debt.  In  this  respect  their  rights  were  the  same  as  mortgagees,  and 
their  recovery  should  be  governed  by  the  same  rules.  The  injury  to 
their  security  is  the  measure  of  recovery.  Bank  v.  Knapp,  22  La.  Ann., 
117;  Jackson  v.  Turrell,  39  JST.  J.  L.,  329;  Schalk  v.  Kingsley,  42  Id., 
32;  Dudley  v.  Reynolds,  1  Kan.,  285;  Lane  v.  Hitchcock,  14  Johns.,  214. 

The  amount  of  the  debts  secured  by  the  vendor's  lien  constituting  the 
measure  of  the  vendor's  rights  in  the  land,  when  the  debts  were  satisfied 
by  a  reconveyance  of  the  property  to  Starr  and  wife,  their  right  of  action 
for  the  removal  of  timber  terminated.  Berthold  v.  Holman,  12  Minn., 
335 ;  Corbin  v.  Reed,  43  Iowa,  459 ;  Kennerly  v.  Burgess,  38  Mo.,  440 ; 
Hutchins  v.  King,  1  Wall.,  53.  The  case  last  cited  is  in  point.  The 
mortgagor  made  default  in  payment.  He  had  cut  timber  from  the  land 
and  sold  it  and  the  mortgagee  seized  the  timber  in  the  hands  of  the 
purchaser.  The  debt  was  subsequently  paid  and  the  person  who  pur- 
chased from  the  mortgagor  demanded  the  timber  of  the  mortgagee,  who 
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refused  to  deliver  it,  claiming,  as  in  this  case,  that  he  was  owner  of  the 
land  and  the  timber;  but  the  Supreme  Court  of  the  United  States  held 
that  the  mortgagee's  rights  in  the  timber  ceased  when  his  debt  was  paid. 
The  court  said:  "The  mortgagors  had,  it  is  true,  no  right  to  cut  the 
timber  after  default  made  in  any  of  the  payments  designated  in  the 
mortgage.  They  could  do  nothing  to  diminish  the  value  of  the  estate. 
The  right  to  cut  the  timber  rested  upon  the  license  contained  in  the  stip- 
ulations of  the  mortgage.  Their  cutting,  except  in  pursuance  of  such 
license,  might  have  been  restrained,  upon  proper  application,  by  a  court 
of  equity.  Brady  v.  Waldron,  2  Johns.  Ch.,  148.  The  sale  by  them, 
after  it  was  cut,  did  not  divest  the  lien  of  the  assignees  of  the  mortgage; 
the  purchasers  took  the  timber  subject  to  their  paramount  rights.  The 
assignees  could  follow  it  and  take  possession  of  it,  and  hold  it  until  the 
designated  amounts  due  at  the  time  were  paid.  When  these  were  paid, 
their  rights  over  it  ceased,  and  the  vendee  of  the  mortgagors  became  in- 
vested with  a  complete  title.  The  subsequent  detention  of  the  timber 
by  the  assignees  was  wrongful  and  the  sale  of  it  a  conversion,  for  which 
they  were  liable  to  the  purchaser.'' 

The  cases  of  Berthold  v.  Holman,  12  Minnesota,  335,  and  Corbin  v. 
Eeed,  43  Iowa,  459,  cited  above,  are  directly  in  point,  each  holding  that 
a  purchase  of  the  land  by  the  mortgagee  in  satisfaction  of  the  debt  ex- 
tinguished his  claim  for  timber  cut  before  foreclosure.  The  defendants 
in  error'  could  not  have  acquired  from  their  vendees  any  right  to  sue  the 
plaintiffs  in  error,  and  their  reservation  could  apply  only  to  the  right 
they  had  before,  if  any,  against  Carey  and  the  railroad  company,  which 
was  satisfied  by  their  acquisition  of  the  land. 

The  District  Court  and  the  Court  of  Civil  Appeals  erred  in  awarding 
any  sum  in  favor  of  Starr  and  wife  against  the  plaintiffs  in  error,  and  it 
is  ordered  that  the  judgment  of  the  Court  of  Civil  Appeals  be  reversed, 
except  so  far  as  it  reverses  the  judgment  of  the  District  Court,  and,  to 
that  extent,  it  be  affirmed;  and  this  court  proceeding  to  render  such 
judgment  as  the  District  Court  should  have  rendered,  it  is  ordered  that 
James  F.  Starr  and  Clara  C.  Starr  take  nothing  by  their  suit,  and  that 
the  defendants,  J.  W.  Carey  and  the  Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas,  go  hence  without  day  and  recover  of  the  said  J.  F. 
and  C.  C.  Starr  all  costs  in  this  behalf  expended. 

Reversed  and  rendered. 
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B.  S.  Wettermark  v.  W.  J.  Campbell  et  al. 

No.  887.    Decided  April  12,  1900. 

1.  Exemption — ^Levy — Partnership — Qnery. 

It  is  questioned  whether  by  Revised  Statutes,  article  2352,  the  Legislature  meant 
to  authorize  levy  upon  the  interest  of  one  partner  in  a  firm  by  notifying  only  the 
partner  who  is  defendant  in  execution.    (P.  522.) 

2.  Same — Damages. 

Query  whether  levy  on  the  interests  of  one  partner  by  notice  to  the  partnership, 
there  being  no  seizure  of  partnership  property  or  interruption  of  partnership  busi- 
ness and  no  damages  save  loss  of  credit,  will  furnish  ground  for  an  action  for  damages. 
(P.  522.) 

3.  Venue — Trespass — ^Levy  of  Execution. 

An  action  for  damages  caused  by  the  levy  of  an  execution  may  be  maintained 
against  the  plaintiff  in  execution  alone  in  the  county  where  levied,  as  for  a  trespass 
there  committed,  where  plaintiff,  through  his  attorneys,  directed  the  levy  in  ques- 
tion to  be  made.    (Pp.  522,  524.) 

Question  oertified  by  the  Court  of  Civil  Appeals  for  the  First  Dis- 
trict, in  an  appeal  from  Nacogdoches  County. 

Blount  &  Oarrison,  for  appellant. — A  party  who  wrongfully  procures 
a  writ  of  execution  and  has  the  same  levied  upon  the  interest  of  one  part- 
ner in  a  partnership  business  by  having  him  served  with  notice  of  said 
levy,  thereby  causing  injury  to  the  party  whose  interest  is  so  levied  upon, 
is  liable  to  said  party  for  whatever  injury  he  may  sustain  by  reason  of 
the  levy  of  said  execution,  and  suit  may  l^e  brought  in  any  county 
wherein  said  levy  was  made. 

WTiere  a  party  circulates  or  causes  to  be  circulated  a  false  report  as 
to  the  financial  standing  or  solvency  of  a  party,  thereby  causing  injury, 
he  is  liable  to  the  party  so  injured,  and  the  district  court  of  the  county 
where  said  false  statement  is  published  or  circulated  has  jurisdiction 
over  the  person  of  the  party  so  circulating  said  false  reports. 

A  party  is  liable  for  the  action  of  his  attorney  where  his  attorney  in 
person  wrongfully  directs  the  levy  of  an  execution,  and  the  principal 
is  liable  for  the  said  acts  of  his  attorney  to  the  injured  party.  Sayles^ 
Rev.  Stats.,  art.  2352;  Currie  v.  Stuart,^  26  S.  W.  Eep.,  147  f  Howell  v. 
Jones,  3  Willson  C.  C,  sec.  208;  Hill  v.  Kimball,  76  Texas,  210;  1  White 
&  W.  C.  C,  sec.  651;  2  Willson  C.  C,  sees.  770,  771;  26  Am.  and  Eng. 
Enc.  of  Law,  602,  and  authorities  cited. 

The  proposition  contended  for  by  appellee  in  the  trial  court  was  that 
no  trespass  could  be  committed  by  levying  upon  the  interest  of  one  part- 
ner in  the  partnership  business,  since  the  title  and  possession  of  the 
property  is  not  disturbed,  and  that  the  same  rule  as  to  a  constructive 
levy  upon  partnership  interest  in  personal  property  applies  as  in  a  levy 
upon  lands  where  the  possession  to  same  was  not  disturbed;  that  the 
defendant  Campbell  was  not  a  proper  or  necessary  party,  being  protected 
from  any  damages  by  reason  of  the  fact  that  the  execution  placed  in 
his  hands  was  regular  upon  its  face.    The  trial  judge  took  this  view  of 
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the  matter,  sustained  appellees^  special  exceptions  to  the  petition  as 
shown  in  his  plea  to  the  jurisdiction,  and  dismissed  the  cause.  We  do 
not  believe  it  to  be  a  sound  principle  of  law  to  hold  that  a  party  may 
levy  upon  the  interest  of  a  partnership  without  making  himself  liable  in 
damages  if  said  levy  was  wrongful,  tinder  the  statute  there  is  but  one 
way  of  levying  upon  the  interest  of  a  partner  in  partnership  property, 
and  that  is  by  giving  notice  to  one  or  more  of  the  partners  or  to  the 
clerk  of  the  partnership.  This  being  the  mode  prescribed  by  statute, 
to  hold  that  a  party  can  fraudulently  procure  the  issuance  of  a  void 
writ  and  have  the  same  levied  upon  the  interest  of  a  partner  without 
laying  himself  liable  for  the  injury  sustained,  would  seem  to  us  to  be  a 
dangerous  rule.  In  the  case  at  bar  the  petition  alleges  specifically  the 
injuries  plaintiff  sustained  by  reason  of  this  wrongful  levy.  We  under- 
stand the  rule  to  be,  in  this  State,  that  where  a  party  levies  upon  real 
estate  if  the  party  injured  thereby  can  show  that  he  has  sustained  in- 
juries, he  could  recover,  and  the  jurisdiction  or  the  proper  venue  would 
be  in  the  court  where  said  levy  was  made.  That  a  trespass  was  com- 
mitted by  J.  B.  Adoue,  through  his  attorneys  Cobb  &  Avery,  in  levying 
said  writ  of  execution  upon  the  property  of  plaintiff  we  think  there  can 
be  no  doubt,  and  if  our  petition  states  a  cause  of  action,  then  the  court 
erred  in  sustaining  the  plea  to  the  jurisdiction.  As  to  what  constitutes 
a  trespass  we  call  the  court^s  attention  to  the  American  and  English  En- 
cyclopedia of  Law,  volume  26,  page  602. 

Cohh  &  Avery  and  Ingraham,  Ratdiff  &  Huston,  for  appellees. — Under 
the  facts  certified  the  sheriff  is  not  liable,  and  consequently  the  jurisdic- 
tion over  Adoue  can  not  be  maintained  without  overruling  Hilliard  v. 
Wilson,  76  Texas,  180.  The  Act  of  1889  (Revised  Statutes  1895,  article 
1198,  section  8)  changes  this  rule  as  to  writs  of  attachment  and  seques- 
tration, but  does  not  affect  it  as  to  levies  of  executions. 

If  the  allegations  present  the  question  certified,  we  submit  that  they 
do  not  show  a  trespass  committed  by  Mr.  Adoue  for  which  he  could  be 
sued  alone  in  Nacogdoches  County.  The  allegations  as  to  his  conspiring 
with  the  clerk  of  the  District  Court  of  Dallas  County  and  causing  him 
to  issue  the  execution  can  not  be  considered,  because  they  occurred  in 
Dallas  County,  and  can  not  be  a  trespass  committed  in  Nacogdoches 
County.  Hubbard  v.  Lord,  59  Texas,  384.  Cooley  on  Torts,  second  edi- 
tion, page  511,  says:  "A  trespass  to  property  consists  in  the  unlawful 
disturbance  by  force  of  another's  possession."  In  American  and  English 
Encyclopedia  of  Law,  volume  26,  pages  570  to  573,  trespass  is  thus  de- 
fined and  limited :  "Trespass  in  its  usual  legal  acceptation  is  a  wrong 
done  with  force  to  the  person,  property,  or  rights  of  another.  ♦  ♦  ♦ 
A  trespass,  that  is  to  say,  a  direct  physical  interference  with  the  person, 
land,  or  goods  of  another  is  as  a  rule  actionable.  For  mere  words,  with- 
out more,  the  action  does  not  lie."  Every  cause  of  action  for  damages 
is  not  a  trespass  within  the  meaning  of  our  statute  on  venue,  and  our 
statute  does  not  embrace  actions  of  trespass  on  the  case.    Such  is  the 
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holding  in  Eicker  v.  Shoemaker,  81  Texas,  22,  and  Austin  v.  Cameron, 
83  Texas,  351.  The  remarks  to  the  contrary  in  Hill  v.  Kimball,  76 
Texas,  210,  have  been  disapproved. 

The  foundation  of  this  suit  is  the  levy  of  the  execution  on  land  and 
the  levy  of  it  on  the  interest  of  appellant  in  a  partnership  by  handing 
him  a  wfitten  notice.  No  property  of  appellant  was  touched,  no  force 
was  used  or  threatened,  nor  was  his  possession  over  anything  disturbed. 
We  submit  that  such  acts  do  not  constitute  a  trespass  imder  our  statute. 

In  making  a  levy  on  an  interest  in  a  partnership  nothing  is  done  but 
delivering  a  paper  to  the  partner  and  indorsing  the  fact  on  the  writ. 
In  making  a  levy  on  land  nothing  is  done  but  indorsing  the  fact  on  the 
writ  and  delivering  a  notice  to  the  party  of  the  time  and  place  of  sale. 
Precisely  the  same  things  are  done  in  one  case  as  in  the  other.  The 
same  things  are  done  in  levying  on  stock  in  a  corporation  or  garnishing 
such  stock.  So  that  an  authority  on  one  act  is  an  authority  on  the 
other. 

In  Trawick  v.  Martin  Brown  Co.,  79  Texas,  460,  it  is  held  that  ordi- 
narily no  damages  can  be  recovered  for  a  levy  on  land;  in  Girard  v. 
Moore,  86  Texas,  675,  the  same  is  held  as  to  garnishment  of  stock;  and 
in  Neese  v.  Radford,  83  Texas,  585,  the  same  is  held  as  to  a  levy  on 
the  interest  in  a  partnership.  The  allegations  in  each  of  these  cases 
were  as  broad  as  in  the  case  at  bar.  We  imderstand  the  rule  to  be  that 
in  every  case  of  trespass  nominal  damages  at  least  can  be  recovered. 
It  would  follow  that  if  no  damages  could  be  recovered  for  a  levy  on  land 
or  on  stock  or  on  an  interest  in  a  partnership,  no  trespass  was  com- 
mitted by  such  acts.    We  therefore  submit  that  above  cases  are  in  point. 

It  is  also  alleged  that  the  attorney  of  Adoue  told  certain  parties  that 
these  levies  had  been  made.  In  other  words,  the  attorney  stated  what 
had  occurred  and  was  a  matter  of  record  in  the  sheriff^s  office.  We  sub- 
mit that  this  was  not  a  trespass  by  Mr.  Adoue.  If  the  act  itself  was  not 
a  trespass,  a  statement  that  the  act  had  been  done  could  not  be.  In 
American  and  English  Encyclopedia  of  Law,  volume  26,  page  573,  it  is 
said :  ^Tor  mere  words,  without  more,  the  action  does  not  lie.^^  Sup- 
pose that  the  attorney  of  Mr.  Adoue  should  to-day  on  the  streets  of 
Austin  tell  a  member  of  this  court  that  such  a  levy  had  been  made,  would 
this  court  hold  that  thereby  Mr.  Adoue  had  committed  a  trespass  in 
Travis  County  ?    We  think  clearly  not. 

Again:  Mr.  Adoue  would  be  liable  for  the  acts  of  his  attorney  in 
levying  the  writ;  but  if  these  acts  were  not  a  trespass,  would  Mr.  Adoue 
be  guilty  of  a  trespass  for  anything  said  by  the  attorney  in  regard  to  the 
levy  having  been  made  ?  If  the  attorney  after  the  levy  had  gone  to  his 
place  of  business  and  assaulted  appellant,  would  Mr.  Adoue  be  guilty  of 
assault  or  be  charged  with  trespass  ?  We  think  clearly  not.  It  is  not  al- 
leged that  Mr.  Adoue  personally  did  or  said  anything  or  was  ever  in 
Nacogdoches  County,  nor  is  it  alleged  that  he  authorized  his  attorney 
to  make  any  statements  whatever.  On  this  point  Cooley  on  Torts,  sec- 
ond edition,  page  151,  says:    "If  an  attorney  sues  out  an  illegal  writ. 
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the  party  for  whom  he  acts  is  so  far  identified  with  him  in  the  proceed- 
ings that  he  is  responsible  for  what  is  done  under  it ;  but  the  plaintiff  is 
not  responsible  for  any  illegal  action  taken  or  directed  by  the  attorney 
which  the  plaintiff  did  not  advise,  consent  to,  or  participate  in,  and 
which  was  not  justified  by  any  authority  he  had  given/^  We  therefore 
dubmit  that  what  the  attorney  said  can  not  be  considered. 

GATXES,  Chief  Justice. — This  case  comes  to  us  upon  a  certified 
question.    The  certificate  is  as  follows : 

"September  5,  1899,  B.  S.  Wettermark,  a  resident  of  Nacogdoches 
County,  brought  suit  in  the  District  Court  of  that  county  against  W.  J. 
Campbell,  the  sheriff  of  said  county,  and  B.  Adoue,  a  resident  of  Dallas 
County,  to  recover  damages  for  the  levy  of  an  execution  upon  certain 
land  belonging  to  the  said  B.  S.  Wettermark,  and  his  interest  in  the  bus- 
iness belonging  to  the  firm  of  A.  Wettermark  &  Son,  of  which  the  plain- 
tiff was  a  member.  Plaintiff  alleged  that,  'The  defendant,  J.  B.  Adoue, 
through  his  attorneys,  Cobb  &  Avery,  procured  an  execution  from  the 
district  clerk  of  Dallas  County,  Texas,  and  placed  the  same  in  the  hands 
of  the  defendant  Campbell,  sheriff  of  Nacogdoches  County,  Texas,  and 
the  said  Adoue  through  his  attorneys,  Cobb  &  Avery,  instructed  the  de- 
fendant Campbell  to  levy  said  execution  upon  whatever  interest  the 
plaintiff,  B.  S.  Wettermark,  had  in  and  to  the  banking  business  of  A. 
Wettermark  &  Son,  and  that,  in  accordance  with  said  instructions,  the 
defendant  Campbell  levied  said  writ  of  execution  upon  the  interest  of  B. 
S.  Wettermark  in  the  banking  business  of  A.  Wettermark  &  Son ;  that  at 
the  time  of  the  levy  of  said  writ  of  execution,  the  said  Campbell  was  in- 
formed that  there  was  no  judgment  in  the  District  Court  of  Dallas 
County,  Texas,  or  in  any  other  court  against  the  plaintiff,  B.  S.  Wetter- 
mark, and  in  favor  of  J.  B.  Adoue,  for  any  amoimt,  and  that  said  execu- 
tion was  fraudulently  procured  by  J.  B.  Adoue,  who  had  conspired  with 
the  clerk  of  the  District  Court  of  Dallas  County  to  issue  execution  for 
the  purpose  of  extorting  money  from  this  plaintiff,  and  that  the  said 
Campbell,  after  being  fully  informed  that  there  was  no  judgment  against 
plaintiff  for  amount  as  shown  by  the  execution,  proceeded  under  the 
advice  and  with  the  consent  of  the  said  Adoue,  through  his  attorneys, 
Cobb  &  Avery,  who  were  present  and  directing  the  said  Campbell  what 
property  to  levy  upon,  and  that  he  levied  the  same  upon  not  only  the 
real  property  of  the  plaintiff,  B.  S.  Wettermark,  but  also  upon  his  inter- 
est in  the  banking  business  of  A.  Wettermark  &  Son.^ 

**The  petition  further  alleged  that,  'Said  J.  B.  Adoue  conspired  with 
the  district  clerk  of  Dallas  County,  Texas,  for  the  purpose  of  having 
execution  issue  against  the  plaintiff,  B.  S.  Wettermark,  and  that  he  pro- 
cured the  said  district  clerk  of  Dallas  County  to  issue  an  execution  di- 
rected to  the  sheriff  of  Nacogdoches  County,  Texas,  for  $13,882,  with 
instructions  to  levy  the  same  upon  any  property  belonging  to  the  plain- 
tiff, B.  S.  Wettermark;  that  one  Avery,  of  the  firm  of  Cobb  &  Avery, 
attorneys  for  J.  B.  Adoue,  took  said  writ  of  execution  and  brought  same 
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to  Nacogdoches  and  delivered  same  to  the  defendant  Campbell,  sheriff 
of  Nacogdoches  County,  with  instructions  to  levy  same  upon  all  the  in- 
terest that  the  plaintiff  Wettermark  had  in  the  banking  business  of  A. 
Wettermark  &  Son,  and  that  Adoue,  through  his  attorney,  Avery,  caused 
the  sheriff  to  levy  upon  the  plaintiff,  B.  S.  Wettermark's,  interest  in  the 
business  of  A.  Wettermark  &  Son  by  serving  the  said  B.  S.  Wettermark 
with  written  notice  that  all  his  interest  in  his  said  business  was  levied 
upon,  which  said  notice  was  written  out  by  the  defendant  Adoue's  attor- 
neys, and  the  sheriff^s  return  was  made  by  said  attorneys,  stating  that  he 
had  levied  on  all  the  interest  of  B.  S.  Wettermark  in  the  banking  busi- 
ness of  A.  Wettermark  &  Son,  and  that  the  defendant,  J.  B.  Adoue, 
through  his  attorneys,  Cobb  &  Avery,  who  were  then  in  the  town  of  Nac- 
ogdoches, notified  various  and  sundry  parties  in  the  town  of  Nacogdoches 
that  he  had  caused  to  be  levied  an  execution  upon  the  interest  of  B.  S. 
Wettermark  in  the  banking  firm  of  A.  Wettermark  &  Son,  and,  while 
in  said  town,  notified  Bradstreet^s  Mercantile  Agency  and  Dunnes  Com- 
mercial Agency  that  all  the  interest  of  B.  S.  Wettermark  in  the  business 
of  A.  Wettermark  &  Son  had  been  levied  upon  to  satisfy  an  execution 
for  $13,882 ;  that  the  report  so  circulated  by  said  J.  B.  Adoue,  through 
his  attorneys,  Cobb  &  Avery,  immediately  before  the  levy  and  at  the  time 
of  the  levy,  caused  several  merchants  to  make  a  run  upon  the  bank, 
which  threatened  to  injure  the  financial  reputation  and  standing  of  said 
bank;  that  at  the  time  said  Adoue,  through  his  attorneys,  procured  said 
execution  from  the  district  clerk  of  Dallas  County,  he  knew  that  he  had 
no  judgment  against  the  plaintiff,  B.  S.  Wettermark,  and  the  same  was 
unlawfully  and  wrongfully  done  for  the  purpose  of  extorting  money 
from  the  said  B.  S.  Wettermark/ 

"It  is  also  alleged  that  there  was  no  judgment  ever  rendered  against 
the  plaintiff  for  the  amount  stated  in  the  execution  or  for  any  amount ; 
that  said  Adoue  never  recovered  a  money  judgment  against  the  plaintiff 
for  any  amount,  and  that  there  was  no  authority  by  which  said  execu- 
tion could  issue.  It  is  believed  that  the  allegations  of  the  petition  have 
been  sufficiently  stated  to  show  that  the  question  which  is  hereinafter 
set  out  arises  in  the  decision  of  the  case,  but  the  petition  at  length  as 
contained  in  the  record  is  referred  to  so  that  the  Supreme  Court,  should 
they  so  desire,  may  look  to  it  for  the  presence  or  absence  of  other  alle- 
gations. The  defendant  Campbell  excepted  to  the  sufficiency  of  the 
petition  to  show  a  cause  of  action  against  him.  The  defendant  Adoue 
pleaded  to  the  jurisdiction  of  the  court  over  him,  both  by  demurrer  and 
plea  in  bar.  Upon  a  hearing,  the  court  below  sustained  the  exceptions 
of  both  the  defendants  and  dismissed  the  suit.  The  action  of  the  court 
below  in  dismissing  the  suit  as  to  the  sheriff  has  not  been  properly  pre- 
sented for  revision  by  this  court,  and  the  venue  of  the  suit  as  to  the  de- 
fendant Adoue  depends  upon  the  question  of  whether  or  not  he  com- 
mitted a  trespass  upon  the  property  of  the  plaintiff  in  the  county  of  Nac- 
ogdoches within  the  meaning  of  subdivision  9  of  article  1194  of  thw  Re- 
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vised  Statutes.  I  certify  the  question  for  the  decision  of  the  Supreme 
Court  as  follows : 

"Are  the  facts  alleged  in  the  petition  suflBcient  to  show  that  the  de- 
fendant Adoue  committed  a  trespass  by  the  levy  of  the  execution  or 
otherwise  for  which  a  suit  for  damages  can  be  maintained  against  him 
alone  in  the  county  of  Nacogdoches  ?" 

The  statute  which  authorizes  a  court  of  civil  appeals  to  certify  ques- 
tions for  the  decision  of  this  court  makes  it  the  duty  of  the  chief  justice 
of  that  court  "to  certify  the  very  question  to  be  decided/^  Rev.  Stats., 
art.  1043.  This  has  never  been  construed  as  restricting  the  court  to  cer- 
tifying one  question  only  in  a  case;  but  we  think  that  it  implies  that  if 
more  than  one  question  be  certified,  each  should  be  separately  and  dis- 
tinctly stated.  The  question  here  certified  seems,  upon  first  blush,  to 
be  complex  and  to  involve  the  determination  of  two  distinct  queries 
necessary  to  the  decision  of  the  case,  namely,  (1)  does  the  petition  show 
a  trespass  committed  for  which  a  suit  for  damages  may  be  maintained; 
and  (2),  if  so,  can  it  be  maintained  against  a  nonresident  of  the  county 
in  which  the  damage  was  inflicted?  Taking  the  allegations  most 
strongly  against  the  pleader,  the  petition  probably  requires  a  construc- 
tion that  the  levy  upon  the  interest  of  the  plaintiff  in  the  partnership 
of  A.  Wettermark  &  Son  was  made  by  service  of  notice  upon  B.  S.  Wet- 
termark  alone.  The  statute  directs  that  a  levy  in  such  a  case  may  be 
made  by  ^^eaving  a  notice  with  one  or  more  of  the  partners.^'  Rev. 
Stats.,  art.  2352.  The  language  is  broad  enough  to  embrace  the  partner 
whose  interest  has  been  levied  upon,  but  sound  policy  dictates  that  both 
for  the  protection  of  the  execution  creditor,  and  of  the  partner  or  part- 
ners whose  interests  are  not  levied  upon,  one  or  more  of  the  latter  should 
have  notice.  Therefore,  it  may  be  doubted  whether  the  Legislature  in- 
tended to  authorize  a  levy  in  such  a  case  by  notifying  the  defendant  in 
execution  only.  This,  therefore,  suggests  one  point  presented  by  the 
certificate  before  us. 

Again,  there  being  no  actual  seizure  of  any  property  of  the  partner- 
ship and  no  interruption  of  the  partnership  business,  save  such  as  re- 
sulted from  loss  of  credit,  the  question  also  arises  whether  this  be  a  dam- 
age for  which  the  law  will  give  compensation.  So  that  the  first  of  the 
questions  just  stated  would  seem  to  resolve  itself  into  two  others. 

We  see,  however,  from  the  statement  in  the  certificate,  that  the  court 
sustained  Adoue's  exception  to  the  jurisdiction;  and  since  it  is  not  to 
be  presumed  that  the  Court  of  Civil  Appeals  intended  to  certify  two 
questions  as  one,  and  since  this  was  the  question  passed  upon  in  the 
court  below,  we  conclude  that  this  is  the  question  we  are  called  upon  to 
decide. 

The  question  then  is,  is  the  wrong  charged  to  have  been  committed 
by  the  defendant,  Adoue,  one  for  which  a  suit  may  be  maintained  against 
him  as  a  sole  defendant  in  Nacogdoches  County,  notwithstanding  the 
fact  that  he  resides  in  Dallas  County  ?  The  general  rule  of  the  statute 
is  that  a  defendant  must  be  sued  in  the  county  of  his  residence.    To  this 
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rule  there  are  numerous  exceptions.  One  is,  "Where  the  foundation 
of  the  suit  is  some  crime,  or  offense,  or  trespass,  for  which  a  civil  action 
in  damages  may  lie,  in  which  case  the  suit  may  he  brought  in  the  county 
where  such  crime,  or  offense,  or  trespass  was  committed,  or  in  the  county 
where  the  defendant  has  his  domicile."  Rev.  Stats.,  art.  1194,  Excep- 
tion 9. 

This  provision  was  construed  in  Hill  v.  Kimball,  76  Texas,  210,  and  it 
was  there  held  that  the  word  "trespass"  was  not  confined  to  the  re- 
stricted sense  of  "an  injury  intentionally  inflicted  by  force,"  but  would 
embrace  a  tort  negligently  committed.  The  remarks  in  that  opinion 
gave  the  word  a  wider  scope  than  was  necessary  to  a  decision  in  that 
case,  and  in  the  subsequent  case  of  Ricker  v.  Shoemaker,  81  Texas,  22, 
where  the  provision  again  came  under  construction,  the  rule  there 
stated  was  qualified  and  it  was  held  that  the  trespass  meant  was  some 
wrongful  act  committed,  and  not  merely  a  tort  resulting  from  the  negli- 
gent omission  to  perform  a  duty.  But  while  the  broad  construction  put 
upon  the  provision  in  question  in  the  opinion  in  Hill  v.  Kimball  was  not 
followed,  the  decision  in  that  case  was  not  overruled.  The  point  there 
ruled, — that  a  tort  resulting  from  an  act  committed,  without  any  in- 
tention of  injuring  the  plaintiff,  but  which,  through  the  negligence  of 
the  defendant,  resulted  in  an  injury  to  the  former,  constituted  a  trespass 
within  the  meaning  of  the  statute, — ^was  not  affected  by  the  later  deci- 
sion. The  rule  laid  down  in  Ricker  v.  Shoemaker  was  followed  in  the 
subsequent  case  of  Austin  v.  Cameron,  83  Texas,  351.  In  the  present 
case,  it  is  charged  in  the  petition  not  only  that  the  defendant,  Adoue, 
wrongfully  caused  an  execution  to  issue  from  the  District  Court  of 
Dallas  County,  but  also,  that  his  attorneys,  while  in  Nacogdoches  County 
and  while  acting  for  him,  caused  it  to  be  levied  in  that  county.  The 
damages  are  claimed  to  accrue  from  the  levy.  The  levy  alleged  to  have 
been  made  in  Nacogdoches  County  is  an  act  "committed"  in  that  county. 
The  case,  therefore,  falls  within  the  decision  of  Hill  v.  Kimball,  and  not 
within  the  rule  applied  in  Ricker  v.  Shoemaker  and  Austin  v.  Cameron. 

The  case  of  Hilliard  v.  Wilson,  76  Texas,  183,  is  not  in  conflict  with 
these  views.  There,  the  sheriff  was  sued  for  the  illegal  and  oppressive 
execution  of  a  writ  of  attachment,  and  the  plaintiffs  in  attachment,  L. 
4  H.  Blum,  were  made  codefendants,  it  being  charged  that  the  attach- 
ment was  wrongfully  issued  and  that  they  instigated  the  acts  of  the 
sheriff.  The  defendants,  L.  &  H.  Blum,  being  residents  of  another 
county  from  that  in  which  the  attachment  was  levied  and  the  suit  was 
brought,  pleaded  the  privilege  of  being  sued  in  the  county  of  their  resi- 
dence. The  court  charged  the  jury,  in  effect,  that  if  they  instigated  the 
iUegal  acts  of  the  sheriff,  they  were  liable  to  suit  in  the  county  where  the 
levy  was  made;  but,  if  not,  the  suit  as  brought  could  not  be  maintained 
against  them.  It  was  held,  and,  as  we  think,  properly,  that  the  charge 
was  correct.  If  the  sheriff  acted  oppressively,  he  and  all  who  instigated 
the  trespass  were  properly  sued  in  Burleson  County,  where  it  was  com- 
mitted.   But  the  attachment  was  sued  out  in  Galveston  County,  and  it 
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was  there  that  the  Blums  resided.  Hence,  for  simply  suing  out  the  at- 
tachment wrongfully,  they  could  only  be  sued  in  that  county.  And  it 
may  be  that  in  this  case,  if  Adoue  had  not  been  charged  with  a  direct 
participation  through  his  attorneys  in  the  acts  done  in  Nacogdoches 
County,  he  could  not  be  sued  in  that  county  against  his  consent. 

We  are  of  opinion  that  the  question  should  be  answered  in  the  affirm- 
ative. 


Taylor,  Boox  &  Wadel  t.  M.  P.  Bewley. 

No.  890.    Decided  April  16,  1900. 

1.  Certified  Question — Pleading — Account — Liquidated  Demand. 

See  statement  of  nature  of  plaintiflf's  pleadings  for  recovery  ui>on  account  for 
goods  sold,  given  in  certified  questions,  held  to  leave  uncertain  the  question  whether 
the  suit  was  for  liquidated  or  unliquidated  damages.     (Pp.  525-527.) 

2.  Offset — XTnliquidated  Demands. 

An  action  to  recover  the  market  value  of  goods  sold  is  for  an  unliquidated  de- 
mand and  subject  to  be  offset  by  a  claim  for  damages  for  plaintiff's  failure  to  com- 
ply with  a  distinct  contract  for  sale  and  delivery  of  other  goods  to  defendant.  (P. 
527.) 

3.  Same — ^Liquidated  Demand. 

An  action  for  goods  sold  at  an  agreed  price  is  upon  a  liquidated  demand  and  not 
subject  to  be  offset  by  unliquidated  damages  for  failure  to  fulfill  a  distinct  contract. 
(P.  527.) 

4.  Same— Alternative  Pleading. 

Where  plaintiff's  action  for  goods  sold  is  so  shaped  as  to  seek  recovery  for  market 
value  or  agreed  price  as  the  facts  may  appear,  defendant  could  shape  his  pleadings 
so  as  to  have  bis  unliquidated  offset  allowed  in  the  event  the  proof  did  n3t  show 
the  price  of  the  goods  to  be  fixed  by  agreement.    (P.  527.) 

Question  certified  from  the  Court  of  Civil  Appeals  for  the  First 
District,  in  an  appeal  from  Smith  County. 

Marsh,  Mcllwain  &  Fitzgerald,  for  appellants. — There  being  onlv  two 
limitations  on  the  right  to  plead  a  counterclaim,  to  wit  (1),  when  the 
plaintiff^s  cause  of  action  be  a  claim  for  unliquidated  or  uncertain  dam- 
ages, founded  on  a  tort  or  breach  of  covenant,  and  (2)  when  the  suit 
is  on  a  certain  demand;  and  plaintiff's  cause  of  action  not  being  founded 
either  on  a  tort  or  breach  of  covenant  or  a  certain  demand,  defendants 
had  tlie  right  to  have  their  counterclaim  allowed  as  an  offset  against 
plaintiff's  claim.  Rev.  Stats.  181)5,  arts.  750,  754:  Bodman  v.  Harris, 
20  Texas,  31;  Sanders  v.  Bridges,  07  Texas,  93. 

The  measure  of  defendants'  recovery  for  breach  of  contract  to  de- 
liver the  flour  was  not  a  speculative  amount  to  be  fixed  by  the  court  or 
jury  in  their  discretion,  but  was  absolutely  fixed  by  law  as  the  difference 
in  the  price  defendants  were  to  pay  for  the  sixty  barrels  of  flour  and  the 
market  value  of  sixty  barrels  of  like  flour  on  the  date  the  contract  was 
breached.  Ullman  v.  Babcock,  03  Texas,  (>8;  Randon  v.  Barton,  4  Texas. 
289. 
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The  amount  of  defendants'  recovery  for  breach  of  the  contract  being 
accurately  measured  and  fixed  by  law,  and  the  only  evidence  required  to 
establish  it  being  (1)  what  was  the  price  at  which  the  flour  was  bought, 
and  (2)  what  was  the  market  value  August  18,  1897,  it  was  not  such 
uncertain  damages  as  is  contemplated  by  the  law  relating  to  counter- 
claim, and  defendants  had  the  right  to  plead  and  prove  it.  Bank  v. 
L\Tich,  6  Texas  Civ.  App.,  590;  Schwulst  v.  Neely,  50  S.  W.  Rep.,  608; 
June  V.  Brubaker,  5  Texas  Civ.  App.,  79. 

Butler  d'  Laseter,  for  appellee. — Appellee's  cause  of  action  being 
founded  on  a  certain,  stated,  or  liquidated  demand,  the  court  properly 
refused  to  permit  appellants  to  plead  a  counterclaim  or  set-off  founded 
on  an  unliquidated  demand,  sounding  in  uncertain  damages  founded 
on  a  breach  of  covenant  on  the  part  of  appellee,  which  did  not  arise  out 
of,  was  not  incident  to,  or  connected  with  appellee's  cause  of  action,  and 
the  court  properly  sustained  appellee's  special  exception  to  said  pleading. 
Sayles'  Civ.  Stat.\  art.  754;  Frank  v.  Motley,  37  S.  W.  Rep.,  868;  Pitt- 
man  V.  Keith,  24  S.  W.  Rep.,  88;  HilliardV.  Johnson,  28  S.  W.  Rep., 
100;  Davis  V.  McDowell,  1  White  &  W.  C.  C,  sec.  380;  Carothers  v. 
Thorp,  21  Texas,  358;  Duncan  v.  Magette,  25  Texas,  251;  Jones  v. 
Hunt,  74  Texas,  657;  Le  Gierse  v.  [Mathews  &  Wright,  1  White  &  W. 
C.  C,  779;  Schmidt  v.  Rost,  1  White  &  W.  C.  C,  684. 

The  measure  of  appellants'  recovery  for  breach  of  contract  to  deliver 
the  flour  was  the  difference  in  the  price  appellants  were  to  pay  for  the 
sixty  barrels  of  flour  and  the  market  value  of  sixty  barrels  of  like  flour  on 
the  date  the  flour  was  to  be  delivered.  Adler  v.  Kiber,  5  Texas  Civ. 
App.,  415;  Ullman  v.  Babcock,  63  Texas,  68;  Heilbroner  v.  Douglas, 
45  Texas,  406;  Turnley  v.  Weiss,  1  White  &  W.  C.  C,  sec.  1280. 

Appellants'  plea  showed  upon  its  face  that  it  was  an  unliquidated  and 
uncertain  demand,  and  the  court  did  not  err  in  sustaining  appellee's  ex- 
ception to  same.    Sanders  v.  Bridges,  67  Texas,  93. 

WILLIAMS,  Associate  Justice. — Certified  question  from  the  Court 
of  Civil  Appeals  for  the  First  District : 

"In  the  above  styled  cause  pending  in  this  court  on  appeal  from  the 
County  Court  of  Smith  Counts^,  appellee  sues  upon  a  verified  open  ac- 
count for  goods  alleged  to  have  been  sold  and  delivered  by  him  to  appel- 
lants on  August  11,  1897.  The  values  of  said  goods,  as  itemized  in  said 
account,  amount  in  the  aggregate  to  the  sum  of  $202.75.  There  is  no 
specific  allegation  in  the  petition  that  the  above  amount  was  tlie  agreed 
value  of  the  goods.  The  account  is  attached  to  the  petition  as  an  ex- 
hibit, and  the  allegation  is  that  in  consideration  of  the  sale  and  delivery 
of  said  goods,  the  defendants  became  liable  and  promised  to  pay  plaintiff 
said  sum  of  two  hundred  and  two  and  75-100  dollars. 

"Appellants  answered,  admitting  they  bought  flour  as  alleged  in  the 
petition  to  the  amount  of  $202.75,  and  that  the  account  was  just  and 
true,  less  the  offset  or  counterclaim  specially  pleaded  as  follows:     Ap- 


Digitized  by 


Google 


526  93  Texas  Kepobts.  [April, 

pellants  alleged  that  on,  to  wit,  the  20th  day  of  July,  1897,  they  made  a 
contract  of  purchase  from  appellee,  through  his  duly  authorized  agent, 
of  flour  in  the  quantity  and  at  prices  as  follows :  5  barrels  Anchor  (in 
wood),  at  $3.75  per  barrel;  100  sacks  (25  barrels)  Anchor,  at  $3.60  per 
barrel;  5  barrels  Gem  (in  wood),  at  $3.35  per  barrel;  100  sacks  (25  bar- 
rels) Gem,  at  $3.20  per  barrel;  or  a  total  of  sixty  barrels;  that  said  con- 
tract of  purchase  was  duly  communicated  to  appellee,  and  by  him  ac- 
cepted and  ratified  on  July  21,  1897;  that  the  flour  so  bought  was,  by 
said  contract,  to  be  delivered  to  appellants  on  August  1,  1897,  or  within 
a  reasonable  time  thereafter;  that  appellants  were  assured  from  time  to 
time  by  appellee's  agent,  acting  with  authority,  that  the  mill  was  behind 
with  orders,  but  that  said  contract  would  be  complied  with  and  said 
flour  delivered  within  a  reasonable  time;  that  on  August  18,  1897,  ap- 
pellee, for  the  first  time,  notified  appellants  that  he  would  not  comply 
with  said  contract;  that  immediately  after  said  contract  and  purchase 
was  made,  the  price  of  flour  of  all  grades  began  to  rise  rapidly  in  all  the 
markets,  and  that  on  August  18th,  the  date  appellee  breached  his  eon- 
tract,  flour  of  all  grades  had  advanced  in  price  and  could  not  be  bought 
in  the  market  for  less  than  $1.20  per  barrel  more  than  the  price  at  which 
appellants  had  bought  the  said  sixty  barrels  from  appellee;  that  by  rea- 
son of  the  failure  of  appellee  to  deliver  the  flour,  appellants  were  dam- 
aged in  the  sum  of  $1.20  per  barrel  on  said  sixty  barrels,  or  $72.00,  which 
they  asked  to  be  allowed  as  an  offset  or  counterclaim. 

"Appellee,  in  the  lower  court,  excepted  to  appellants'  plea  of  set-off 
or  counterclaim  on  the  ground  that  appellee's  cause  of  action  was  on 
a  certain  stated  or  liquidated  demand,  and  that  appellants'  set-off  or 
counterclaim  was  for  uncertain  and  unliquidated  damages  for  breach  of 
contract  which  had  no  connection  with  appellee's  cause  of  action.  The 
trial  court  sustained  this  exception  and  refused  to  allow  appellants  to 
assert  their  said  counter-claim  and  rendered  judgment  for  appellee  for 
the  full  amount  sued  for. 

"The  correctness  of  the  ruling  of  the  trial  court  in  sustaining  said 
exception  is  the  only  issue  raised  on  this  appeal.  Upon  this  statement 
of  the  record,  we  respectfully  certify  to  your  honorable  court  for  de- 
cision the  following  question: 

"Were  the  damages  claimed  by  appellants  in  said  plea  a  proper  set* 
off  or  counterclaim  to  appellee's  cause  of  action,  and  did  the  trial  court 
err  in  sustaining  exceptions  to  said  plea  ?" 

We  can  not  definitely  determine,  from  the  statement  of  the  petition, 
whether  its  allegations  showed  plaintiffs'  claim  to  be  liquidated  or  not. 
The  statement  that  the  action  is  upon  an  open  account  and  that  there 
is  no  specific  allegation  that  the  sum  sued  for  is  the  agreed  price  of  the 
goods,  would  indicate  that  the  claim  is  unliquidated.  McCamant  v. 
Batsell,  59  Texas,  3G9,  370.  An  approved  definition  of  the  term  *liqui- 
dated"  is  given  in  Jones  v.  Hunt,  74  Texas,  657. 

On  the  other  hand,  it  does  not  appear  that  the  reasonable  market 
values  of  the  goods  are  alleged  or  that  plaintiff  seeks  to  recover  upon 
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a  quantum  valebant^  while  it  is  stated  that  the  petition  alleges  that 
defendant  became  liable  and  promised  to  pay  the  sum  sued  for.  Whether 
this  is  to  be  treated  as  showing  an  agreement  as  to  the  prices  alleged 
or  as  a  mere  formal  statement  of  a  conclusion  from  other  facts  stated, 
depends  upon  a  construction  of  the  whole  petition,  which  is  not  before 
\is.  It  is  necessarily  true,  however,  that  the  petition  either  seeks  (1) 
to  recover  the  market  value  of  the  goods;  or  (2)  an  agreed  price;  or  (3) 
the  market  value  or  an  agreed  price  as  the  facts  may  appear. 

In  the  first  case,  the  claim  would  be  imliquidated,  and,  under  the  de- 
cisions in  Bodman  v.  Harris,  20  Texas,  31,  and  Sanders  v.  Bridges,  67 
Texas,  93,  the  defendant's  claim  being  also  unliquidated,  could  be 
pleaded  in  offset. 

In  the  second  case,  the  claim  sued  on  would  be  a  liquidated  one,  and 
the  defendant's  unliquidated  claim,  according  to  the  decisions,  could 
not  be  set  off  against  it.  Howard  v.  Randolph,  73  Texas,  454;  Riddle 
V.  McKinney,  67  Texas,  29. 

In  the  third  case,  since  plaintiff  could  recover  upon  proof  of  an  un- 
liquidated claim,  the  defendant  could  shape  his  pleading  so  as  to  meet 
that  aspect  of  the  case  and  have  his  set-off  allowed  in  the  event  the  proof 
should  not  show  that  the  prices  of  the  goods  had  been  fixed  by  agree- 
ment. This  seems  to  us  to  be  the  line  of  demarcation  definitely  fixed 
by  the  construction  given  to  the  statute  in  the  previous  decisions  of  this 
court. 

This  sufficiently  answers  the  question  certified  to  enable  the  Court  of 
Civil  Appeals  to  render  its  judgment  accordingly. 


Fort  Worth  &  Denver  Crrr  Railway  Company  v. 
J.  Q.  Morrison  et  al. 

No.  892.    Decided  April  30,  1900. 

Damages — ^Loss  of  Annual  Pecuniary  Benefit— Sum  of  Payments— Present 
Value. 

In  an  action  by  parents  for  the  death  of  a  son,  it  was  improper  to  charge  that  the 
measure  of  damages  would  be  the  amount  the  deceased  would  have  contributed  to 
them  had  he  not  been  killed,  and  to  refuse  a  requested  instruction  that  it  should 
be  the  reasonable  value  of  such  contributions, — it  being  a  question  for  the  jury 
whether  the  present  value  of  such  periodical  future  contributions  was  their  sum  or 
a  less  amount.     (Pp.  529,  530.) 

Question  certified  from  the  Court  of  Civil  Appeals  for  the  Second 
District,  in  an  appeal  from  Wichita  County. 

Stanley,  Spoonts  &  Thorn pson,  for  appellants. 

Geo,  E.  Miller,  Edgar  Scurry,  J.  H.  Barwise,  Jr.,  and  Theodore  MacJc, 
for  appellees,  cited:  Railway  v.  Putnam,  118  TJ.  S.,  554;  Railway  v.  Bar- 
ron, 5  Wall.,  105;  Railway  v.  Needham,  52  Fed.  Rep.,  371;  Railway  v. 
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Kindred,  57  Texas,  494;  Railway  v.  Cutter,  19  Kan.,  91;  Mayor  v.  Mc- 
Lain,  6  So.  Rep.,  774;  Railway  v.  Sciaeca,  16  S.  W.  Rep.,  31;  Railway  v. 
Power,  54  S.  W.  Rep.,  629;  Railway  v.  Hughes,  54  S.  W.  Rep.,  264; 
Railway  v.  Hines,  40  S.  W.  Rep.,  153;  Railway  v.  Burnes,  2  Posey,  U. 
C,  241;  Railway  v.  McHeys,  35  Leg.  Int.,  62;  Railway  v.  XoelFs  Ad- 
ministrator, 32  Grat.,  401;  Telegraph  Co.  v.  Varnau,  15  Atl.  Rep.,  624; 
"The  Oceanic,''  61  Fed.  Rep.,  338;  Railway  v.  Loeffler,  51  S.  W.  Rep., 
536;  Railway  v.  Lee,  70  Texas,  496;  Railway  v.  Wilder,  92  Fed.  Rep., 
953;  McKeever  v.  St.  Tly,  Co.,  59  Cal.,  294;  Lowe  v.  Railway,  89  Iowa, 
420;  Kellev  v.  Railway,  48  Fed.  Rep.,  663;  McGowan  v.  St.  Louis  Ore 
Co.,  109  Mo.,  533;  Maxwell  v.  Railway,  40  Atl.  Rep.,  945. 

WILLIAMS,  Associate  Justice. — Certified  question  from  the  Court 
of  Civil  Appeals  of  the  Second  District. 

"This  suit  was  filed  by  the  appellees,  father  and  mother  of  J.  Q.  Mor- 
rison, Jr.,  deceased,  to  recover  damages  from  appellant  railway  com- 
pany, occasioned  by  the  death  of  their  20-year-old  son,  who  was  an 
employe  of  appellant  in  its  offices  at  Wichita  Falls  as  a  stenographer, 
receiving  $30  per  month,  $20  of  which  he  gave  his  parents  monthly 
toward  their  support,  they  being  poor  and  64  years  old  and  in  bad 
health,  and  the  evidence  also  showed  other  benefits  of  a  pecuniary  value. 

"On  the  trial  of  the  cause,  special  issues  were  submitted  to  the  jury, 
and  among  them  the  following:  *What  would  be  the  reasonable  amount 
of  pecuniary  aid  (if  any)  that  the  plaintiffs  would  have  received  from 
the  deceased  had  he  not  been  killed?  That  is  to  say,  in  your  opinion, 
from  the  evidence,  what  amount,  if  any,  in  the  way  of  pecuniarA'  aid  the 
said  James  Q.  Morrison,  Jr.,  would  have  contributed  to  his  parents  if 
he  had  not  been  killed?'  The  answer  of  the  jury  to  this  was  $4500, 
and  judgment  was  rendered  for  $4500.  No  other  issue  on  the  measure 
of  damages  was  submitted  to  the  jury,  and  they  found  no  other  dam- 
ages. 

"The  appellant  requested  the  court  to  submit,  in  connection  with 
the  above,  the  further  issue :  *If  you  have  found  that  the  plaintiff  would 
have  received  pecuniary  aid  from  deceased,  what  do  you  find  to  bo  the 
reasonable  compensation  or  value  of  the  same?'  This  issue  the  court 
refused  to  submit,  and  the  refusal  thereof  is  assigned  as  error  here. 

"On  the  original  hearing,  we  held  that  this  issue  should  have  been 
submitted,  because  we  were  of  opinion  that  the  present  value  of  such 
pecuniary  aid  and  other  benefits  as  the  appellees  might  reasonably  ex- 
pect to  receive  from  their  son  during  their  lives  was  the  true  measure 
of  damages;  but  upon  rehearing  we  are  cited  to  two  decisions  of  the 
Court  of  Civil  Appeals  of  the  Fourth  District  which  seem  to  be  rather  in 
conflict  M'ith  our  views,  though  it  does  not  appear  that  the  very  question 
here  involved  was  considered  by  that  honorable  court  in  those  cases. 
Railway  v.  Power,  54  S.  W.  Rep.,  629,  and  Railway  v.  Hughes,  Id.,  264. 

"We  therefore  deem  it  advisable  to  certifv  to  vour  honorable  fourt 
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the  question  whether  the  measure  of  damages  as  submitted  by  the  court 
to  the  jury  was  correct,  or  should  the  additional  requested  issue  have 
been  also  submitted  ? 

'Tor  a  fuller  statement  and  explanation,  we  refer  to  the  briefs  of 
the  respective  parties  herewith  transmitted,  as  well  as  to  our  opinion 
herein." 

The  charge  given  required  the  jury  only  to  find  the  amount  of  the 
pecuniary  aid  which  the  plaintiffs  would  have  received  from  their  son 
if  he  had  not  been  killed,  and  assumed  that  such  amount  was  fixed  by 
law  as  the  measure  of  damages.  This  took  from  the  jury  the  right  to 
j  consider  the  question  whether 'or  not  a  less  sum  paid  now  would  com- 

pensate the  plaintiffs  for  their  loss  of  the  aid  which  their  son  would  have 
rendered,  as  he  would  probably  have  rendered  it,  during  the  whole  of 
their  lives. 

The  right  of  plaintiffs  was  to  recover  compensation  for  the  loss  sus- 
tained, and  such  loss  was  of  the  aid  or  benefits  which  their  son  would 
have  bestowed  upon  them.  They  are  therefore  to  be  compensated  for 
the  value  of  these,  but  are  not  to  receive  them  as  they  would  have  re- 
ceived them  from  him  from  time  to  time  throughout  their  lives,  but  by 
a  lump  sum  paid  now.  Whether  or  not  a  less  sum  than  that  to  which 
the  son's  whole  contributions  would  have  amounted  would  compensate 
plaintiffs  for  the  loss  of  such  contributions  as  he  would  have  made  them, 
was  a  question  which  should  not  have  been  taken  from  the  jury  by  a 
charge  which  assumed  that  the  compensation  must  necessarily  consist 
of  a  sum  equal  in  amount  to  that  of  such  contributions.  The  jury 
should  have  been  left  free  to  determine,  under  all  the  circumstances, 
the  sum  which  would  compensate  plaintiffs  for  the  loss  of  the  benefits 
having  a  pecuniary  value  which  the  son  would  have  rendered  to  his 
parents. 

The  charge  given,  without  the  submission  of  a  further  inquiry,  was 
therefore  insufficient  and  erroneous.  The  special  instruction,  though 
not  so  fully  expressed  as  it  might  have  been,  sought  to  have  the  jury 
pass  upon  the  question  of  compensation,  which  was  the  true  one,  and, 
with  the  general  charge  standing  as  it  did,  should  have  been  given. 

This  is  not,  as  contended  by  appellee,  an  application  of  the  rule  of 
annuities,  sometimes  insisted  upon,  nor  of  any  mathematical  rule  for 
the  ascertainment  of  damages.  On  the  contrary,  it  leaves  the  determi- 
nation of  amount  to  the  jury,  acting  upon  all  proper  considerations, 
of  which  a  possible  difference  in  value  between  an  amount  paid  in  prae- 
senti  and  the  same  amount  paid  in  contributions  made  at  intervals 
through  a  period  of  time,  is  one. 

It  has  often  been  said  that  the  measure  of  damages  in  this  class  of 
cases  is  "a  sum  equal  to  the  pecuniary  benefit  the  parent  had  a  reason- 
able expectation  of  receiving  from  the  child,  had  he  not  died."  Rail- 
way V.  Lee,  70  Texas,  503;  City  of  Galveston  v.  Barbour,  62  Texas,  174. 

In  those  cases,  the  court  had  no  occasion  to  consider  or  discuss  such 
Vol.  LXXXXm.  Supreme— 34 
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a  question  as  that  now  before  us.  All  of  the  authorities  recognize  the 
proposition  that  compensation  is  the  fundamental  measure,  and  with 
the  idea  of  compensation  in  mind,  the  statement  of  the  measure  in  the 
cases  referred  to  is  correct  and  means  equality  in  compensation,  not 
necessarily  in  amount,  but  in  value. 


MAY,  1900. 

Western  Union  Telegraph  Company  v.  C.  W.  Giffix 

No.  893.    Decided  May  3,  1900. 

Telegraph  Company — ^Damages — ^Prolong^ng  Existing  Anxiety.   - 

For  failure  to  transmit  and  deliver  a  telegram  no  damages  are  recoverable  on  ac- 
count of  the  prolongation  of  existing  mental  anxiety  on  the  part  of  the  sender  in 
regard  to  the  condition  of  his  family.    (P.  532.) 

Question  certified  by  the  Court  of  Civil  Appeals  for  the  Fourth 
District,  in  an  appeal  from  Presidio  County. 

Beall  &  Kemp,  for  appellant. — Plaintiff  was  not  entitled  to  recover 
damages  for  any  mental  distress  suffered  by  him  by  reason  of  not  having 
his  brother-in-law  and  other  relatives  meet  him  at  the  depot  on  arrival 
of  the  train  with  the  remains  of  his  child,  nor  for  any  mental  suffering 
he  may  have  endured  by  not  having  the  grave  prepared  for  the  inter- 
ment of  his  child  on  his  arrivstl  at  Sabinal,  because  such  damage-?  are 
too  remote  and  speculative  in  their  nature,  and  because  the  telegram 
did  not  advise  the  addressee  to  meet  plaintiff  at  the  depot,  nor  to  dig 
the  grave,  and  whether  he  would  have  done  so,  was  dependent  entirely 
upon  his  discretion.  The  mental  distress,  if  any,  arising  from  delay  of 
twenty-four  hours  in  plaintiff's  return  to  his  family  is  not  a  proper  and 
legal  element  of  damages,  because  the  same  are  too  remote  and  are  not 
such  as  arise  fairly  from  the  contract  of  the  parties,  as  evidenced  by  the 
telegram.  Kowell  v.  Telegraph  Co.,  75  Texas,  2G;  Telegraph  Co.  v. 
Birchfield,  38  S.  W.  Eep.,  635;  Akard  v.  Telegraph  Co.,  44  S.  W.  Rep., 
538;  Telegraph  Co.  v.  Edmondson,  42  S.  W.  Eep.,  549;  Telegraph  Co. 
V.  Tmck,  41  S.  W.  Rep.,  470;  Ricketts  v.  Telegraph  Co.,  30  S.  W.  Rep., 
1105;  Telegraph  Co.  v.  Smith,  76  Texas,  253. 

P.  H.  Clarke  and  Falvey  £  DavieSy  for  appellee. — It  being  pleaded  by 
plaintiff  that  defendant's  agent  at  the  time  of  receiving  plaintiff's  tele- 
gram for  transmission  was  fully  informed  of  the  facts  that  the  addres- 
see was  plaintiff's  brother-in-law,  and  sexton  of  the  family  burying 
ground,  that  plaintiff's  object  in  sending  said  telegram  was  to  have  a 
grave  prepared,  to  have  his  relatives  at  Sabinal  to  meet  the  funeral 
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and  afford  an  escort  on  his  arrival  at  Sabinal  to  the  grave,  and  to  effect 
arrangements  for  interment  on  plaintiff^s  arrival  at  Sabinal  so  as  to 
enable  him  to  return  by  next  train,  and  that  said  early  return  was  de- 
sired by  him  and  rendered  necessary  by  reason  of  his  wife  and  children 
being  seriously  sick — then  the  contract  to  transmit  was  made  in  view 
of  these  purposes,  and  when  defendant,  appellant,  failed  to  transmit 
and  voluntarily  cut  its  wire,  it  had,  through  communication  to  its  agent, 
and  by  the  laws  of  human  nature,  and  by  the  subject  matter  of  the 
telegram,  notice  that  the  direct,  natural,  and  proximate  effect  to  plain- 
tiff would  be  mental  anguish  from  the  failure  to  attain  each  of  his  said 
objects,  and  is  assumed  to  have  contemplated  said  anguish  and  mental 
suffering  of  plaintiff  as  caused  by  said  breach.  The  court  did  not  err 
in  overruling  defendant's  exceptions  or  in  charging  that  the  jury  may 
consider  mental  anguish  as  an  element  of  damage.  Telegraph  Co.  v. 
Broesche,  72  Texas,  657;  Telegraph  Co.  v.  Simpson,  73  Texas,  422;  Tel- 
egraph Co.  V.  Grimes,  82  Texas,  89;  Telegraph  Co.  v.  Carter,  2  Texas 
Civ.  App.,  624;  Stuart  v.  Telegraph  Co.,  ei6  Texas,  580;  Telegraph  Co. 
V.  Cooper,  71  Texas,  507;  Telegraph  Co.  v.  Adams,  75  Texas,  531; 
Telegraph  Co.  v.  Moore,  76  Texas,  Q6;  1  Suth.  on  Dam.,  sec.  50. 

BKOWN,  Associate  Justice. — The  Court  of  Civil  Appeals  for  the 
Fourth  Supreme  Judicial  District  has  certified  to  this  court  the  follow- 
ing statement  and  question : 

"In  the  above  styled  and  numbered  cause,  pending  on  appeal  in  this, 
the  Court  of  Civil  Appeals  for  the  Fourth  District  of  Texas,  at  San 
Antonio,  a  question  of  law  arises  which  this  court  deems  advisable  to 
submit  to  the  Supreme  Court  for  adjudication,  and  it  has  accordingly 
directed  me  to  certify  same  to  your  honorable  court  for  decision,  it 
being  as  follows: 

'Explanation.— C.  W.  Giffin  left  Toyahville.  with  the  body  of  his 
child  to  take  same  to  Sabinal  for  the  purpose  of  interring  it  in  the 
family  burial  ground  there.  He  traveled  all  day  by  wagon  to  Marfa, 
the  nearest  railroad  and  telegraph  station,  arriving  there  in  time  for  the 
evening  train  going  to  Sabinal.  He  had  left  his  wife  critically  sick,  and 
also  another  child  seriously  sick  of  the  same  disease  of  which  this  child 
had  died,  at  his  home  remote  from  neighbors,  and  with  no  one  to  prop- 
erly care  for  them.  At  Marfa  he  paid  for  and  delivered  for  transmis- 
sion this  message:  "A.  J.  Durham,  Sabinal,  Texas.  Will  be  there  to- 
morrow to  bury  our  baby.  C.  W.  Giffin.^'  He  explained  to  the  operator 
at  the  time  of  sending  the  message  that  he  was  sending  it  to  his  brother- 
in-law,  at  Sabinal,  where  he  had  other  relatives,  and  that  his  reasons 
for  sending  the  same  were  that  his  relatives  at  Sabinal  might  be  notified 
in  time  to  meet  him  on  arriving  there  with  the  corpse,  and  that  all 
arrangements  might  be  made  for  the  funeral  without  delay  on  plaintiff^s 
arrival;  that  he  had  left  his  folks  at  home  sick,  and  that  he  was  for  that 
reason  anxious  to  return  to  them  by  the  west-bound  train  from  Sabinal 
the  next  evening,  and  that  this  was  also  a  reason  for  sending  the  tele- 
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gram,  and  requested  the  operator,  for  these  reasons,  to  hasten  the  send- 
ing of  the  message,  who  promised  a  prompt  delivery  of  it. 

"The  telegram  was  not  sent,  and  this  resulted  in  no  preparations 
having  been  made  for  the  funeral,  and  a  delay  therein,  which  caused 
plaintiff  to  miss  the  return  train  which  he  would  otherwise  have  taken, 
thereby  delaying  him  in  his  return  to  his  family  about  twenty-four 
hours.  Plaintiff  was  anxious  about  his  family  at  home,  and  this  anxiety 
and  distress  of  mind  was  prolonged  for  some  twenty-four  hours  by  his 
having  to  wait  at  Sabinal  for  the  next  day's  train,  owing  to  the  failure  to 
deliver  the  message. 

"Question. — Was  plaintiff  entitled  to  recover  damages  on  account  of 
such  prolongation  or  increase  of  mental  anxiety  ?'' 

The  failure  of  the  telegraph  company  to  transmit  and  deliver  the 
message,  whereby  plaintiff's  existing  anxiety  for  his  family  was  pro- 
tracted, does  not  give  him  a  right  of  action  against  it.  Rowell  v.  W.  U. 
Telegraph  Co.,  75  Texas,  26;  Johnson  v.  W.  U.  Telegraph  Co.,  14  Texas 
Civ.  App.,  536.  This  case  is  not  distinguishable  from  Rowell  v.  Tele- 
graph Co.,  which  was  approved  by  this  court  in  refusing  writ  of  error 
in  Johnson  v.  same. 


William  M.  Rice  et  al.  v.  John  Ward  et  al. 

No.  897.    Decided  May  7,  1900. 

1.  DepositioiiB — XTse  of  Memoranda. 

WTien  counsel  procuring  the  taking  of  depositions  furnished  the  notarj'  with  mem- 
oranda of  t*he  matters  to  which  the  witnesnes  would  testify,  prepared  from  informa- 
tion obtained  from  them  in  previous  conversations,  and  used  by  the  notary,  where 
matters  therein  contained  were  omitted  in  their  answers,  to  suggest  such  omission 
or  refresh  the  witneswes'  memory,  the  depositions  should  have  been  suppre^ned  on 
motion.     (Pp.  534-540.) 

2.  Same. 

It  did  not  devolve  upon  the  party  complaining  of  such  practice  to  show  that  any 
injury  resulted  from  the  irregularity  of  the  proceeding.  But  see  opinion  for  circum- 
stances  under  which  it  is  held  such  injury  might  be  inferred.     (Pp.  536,  539.) 

3.  Same. 

It  is  immaterial  that  the  notary  so  acted  with  innocent  purpose;  since,  by  his 
use  of  such  memoranda  he  undertook  to  do  for  the  plaintiffs  that  which  made  him 
their  representative  in  a  sense  in  which  he  did  not  represent  the  defendants.     (P. 

537.) 

4.  Same— Duty  of  Notary. 

The  law  makes  the  notary,  in  taking  depositions,  the  mere  instrument  to  record 
and  transmit  that  which  the  witnesses  may  state  in  answer  to  questions  which  are 
furnished  by  the  parties,  and  he  has  no  authority  to  propound  other  questions,  fur- 
nished by  the  parties  or  of  his  own  suggestion,  in  order  to  elicit  a  fuller  statement 
from  the  witnesses.     (P.  637.) 

5.  Same — Memoranda — Bight  to  Crou-Examine. 

The  use  by  the  notary  of  a  memorandum  furnished  by  a  party  to  aid  the  memory 
of  a  witness  testifying  by  deposition  was  violative  of  the  right  of  the  opposite  party 
to  cross-examine  the  witness  upon  the  paper  used  as  well  as  on  the  matter  called 
out  by  its  uae.     (P.  538.) 
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6.    Evidence— Witness— <niaraoter  to  Impeach  or  Sustain. 

When  eTidence  of  the  character  of  a  witness  at  a  date  remote  from  the  trial  is 
offered  to  impeach  or  sustain  him,  its  admissibility  is  largely  in  the  discretion  of 
the  trial  judgfe.    (Pp.  539,  540.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Third  District,  in  an  ap- 
peal from  Falls  County. 

Ward  and  others  sued  Rice  and  others  and  had  judgment,  from 
«fhich  the  defendants  appealed  and  procured  writ  of  error  on  its  affirm- 
ance. 

Baker,  Bolts,  Baker  &  Lovett,  Finks  d'  Gordotiy  and  L.  W.  Ooodrich, 
for  plaintiff  in  error. 

George  Clark,  Z,  T,  Harlan,  Rice  &  Bartlett,  and  Sam  R.  Scoff,  for  de- 
fendants in  error. — The  court  did  not  err  in  overruling  the  motion  of 
the  appellants  to  suppress  the  depositions  of  the  witnesses  Capps  and 
Reed,  hecause  appellants  failed  to  show  that  the  answers  of  the  wit- 
nesses could  have  been  affected  by  the  proceedings  complained  of,  it 
being  shown  by  appellants'  own  testimony  that  the  witnesses  were  not 
allowed  to  see  the  memoranda  before  answering  the  interrogatories, 
nor  were  the  contents  of  the  memoranda  furnished  to  either  witness 
by  the  notary  who  took  the  depositions.  For  aught  that  appears  upon 
the  record,  the  answers  of  these  witnesses  could  not  have  been  otherwise 
than  they  were,  and  appellants  having  failed  to  show  that  such  answers 
were  affected  by  the  procedure  complained  of,  their  motion  to  suppress 
properly  failed.  Lundy  v.  Pierson,  67  Texas,  233;  Schunior  v.  Russell, 
83  Texas,  89;  3  Jones  on  Ev.,  sec.  711;  Commercial  Bank  v.  Union 
Bank,  11  N.  Y.,  203;  McGinley  v.  McLaughlin,  2  B.  Mon.,  302. 

BROWN,  Associate  Justice. — On  June  19,  1895,  the  defendants  in 
error,  the  surviving  wife,  the  heirs  and  devisees  of  S.  S.  Ward,  deceased, 
filed  their  original  petition  in  the  District  Court  of  Falls  County  against 
the  plaintiffs  in  error,  in  which  they  prayed  for  a  decree  declaring  a 
deed  absolute  in  form  to  be  a  mortgage.  The  deed  was  executed  by 
S.  S.  Ward  to  Wm.  M.  Rice,  on  the  9th  day  of  March,  1868,  and  con- 
veyed the  land  described  in  the  plaintiffs'  petition.  The  petition  al- 
leged in  substance  that  on  the  date  named,  S.  S.  Ward  was  indebted  to 
Wm.  M.  Rice  &  Co.  in  about  the  sum  of  $600,  to  secure  which  Ward  con- 
veyed the  land  described  in  the  petition  to  the  said  Wm.  M.  Rice  by  the 
deed  set  up  and  described  therein.  The  plaintiffs  asked  that  the  said 
deed  be  held  and  declared  to  be  a  mortgage  to  secure  the  said  sum  of 
$600,  and  that  the  said  Wm.  M.  Rice  be  charged  with  the  rents  of  the 
land  during  the  time  that  he  had  held  the  same,  and  offering  to  pay 
whatever  balance  there  was  remaining  unsatisfied  of  the  said  debt. 
In  the  view  that  we  take  of  the  case,  it  is  unnecessary  for  us  to  state  the 
pleadings  more  in  detail  or  to  state  the  facts  as  found  by  the  court. 
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The  pleading  alleged  and  the  court  found  that  the  evidence  established 
facts  which  prevented  the  running  of  the  statute  of  limitations  in  favor 
of  Wm.  M.  Rice.  Upon  a  trial  before  a  jury,  it  was  found  that  the 
deed  was  executed  to  secure  a  debt  of  about  $600,  and  that  Rice  was 
charged  with  a  certain  amount  of  rents,  which  being  deducted  from  the 
$600  and  interest,  left  due  to  Rice  upon  the  debt  $1045.  The  court 
gave  judgment,  declaring  the  deed  to  be  a  mortgage,  adjudging  that, 
upon  the  payment  of  the  balance  secured  to  Rice  &  Co.,  the  plaintiffs  in 
the  court  below  should  recover  the  land  described  in  the  petition.  This 
judgment  was  affirmed  by  the  Court  of  Civil  Appeals. 

The  plaintiffs  in  error  present  objections  to  the  judgment  of  the 
District  Court,  but  we  are  of  opinion  that  the  Court  of  Civil  Appeals 
properly  disposed  of  all  of  them  except  that  one  which  challenges  the 
corectness  of  the  ruling  of  the  court  in  refusing  to  suppress  the  deposi- 
tions of  the  witnesses  Capps  and  Reed.  We  shall  not  discuss  any  of  the 
assignments  except  that  and  shall  make  no  statement  of  the  facts  ex- 
cept as  they  bear  upon  the  question  to  be  decided. 

The  plaintiffs'  case  depended  largely  upon  the  evidence  of  the  wit- 
nesses Capps  and  Reed,  who  were  both  residents  of  the  Indian  Ter- 
ritory, at  or  near  the  towTi  of  Ardmore,  and  had  resided  there  for  a 
number  of  years.  The  plaintiffs  filed  Luterrogatories  to  the  said  wit- 
nesses, which  were  crossed,  a  commission  issued,  and  the  answers  taken 
and  returned,  when  the  defendant  in  the  court  below  moved  the  trial 
court  to  quash  the  depositions  of  both  witnesses  for  the  reason  that 
the  plaintiffs'  counsel  had  furnished  to  the  oflScer  who  took  the  depo- 
sition of  each  witness  a  written  statement  of  what  each  of  the  said 
witnesses  knew  and  would  answer  in  reply  to  each  of  the  direct  and 
cross-interrogatories,  and  that  the  said  officer  had  used  the  said  memo- 
randa in  taking  the  deposition  of  each  of  the  said  witnesses.  The  court 
overruled  the  motion  to  quash,  to  which  action  the  defendants  reserved 
and  took  a  bill  of  exceptions,  which  showed  the  following  facts.  After 
the  direct  and  cross-interrogatories  had  been  filed,  S.  R.  Scott,  an  at- 
torney at  law  and  one  of  the  parties  to  the  record,  procured  T.  J.  Lee, 
an  attorney  at  Waco,  to  go  to  Ardmore,  in  the  Indian  Territory,  for  the 
purpose  of  securing  an  officer  to  take  the  depositions  of  both  of  the  wit- 
nesses. At  Mr.  Lee's  request,  Mr.  Scott  made  out  a  memorandum  in 
writing,  which  he  testifies  to  as  follows:  "He  wrote,  to  this  question 
(indicating  a  particular  number),  the  witness  knows  the  following  facts. 
That  this  was  done  to  each  direct  and  cross-interrogatory;  and  that 
the  numbers  of  said  memoranda  corresponded  with  the  interrogatories. 
That  his  said  purpose  in  making  the  memoranda  was  to  draw  from  the 
witness  all  that  he  knew  material  to  plaintiffs'  case.  That  is,  in  ease 
said  witness,  in  responding  to  the  interrogatories,  omitted  to  state  facts 
which  he  had  previouslv  told  him  he  knew,  he  wished  the  notary  to 
refer  to  said  memoranda  and  refresh  his  memory.  That  he  never  in- 
tended that  the  memoranda  should  be  used  as  a  means  of  leading  the 
witness.  That  he  did  not  know  where  the  memorandum  now  is,  and 
I 
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could  not  find  the  same.  That  the  memorandum  was  written  at  the 
suggestion  of  said  Lee,  who  told  him  that  he,  Lee,  would  not  remember 
all  the  facts  that  said  witnesses  knew,  and  said  that  witness  had  better 
write  out  the  facts  that  said  Keed  and  Capps  knew  as  above  indicated. 
That  when  said  Keed  and  Capps  were  in  Texas,  in  August,  1897,  witness 
had  gone  over  the  ease  thoroughly  with  them,  and  was  familiar  with 
what  they  told  him  they  would  testify  to.  That  witness  knew  what 
said  Capps'  and  Reed's  answers  would  be  to  the  cross-interrogatories 
as  he  did  to  the  others.  *  *  *  My  understanding  is  that  it  is  a 
common  occurrence  in  the  practice,  especially  in  a  matter  of  importance, 
when  you  desire  interrogatories  and  depositions  returned  in  proper 
shape,  so  that  it  will  not  be  necessary  to  have  them  retaken,  to  have  a 
memorandum  in  the  hands  of  the  officer  taking  the  depositions;  at 
least,  it  is  not  an  uncommon  practice.^' 

Lee  delivered  the  memorandum  made  by  Scott  to  I.  H.  Sturgeon,  a 
notary  public  who  resided  at  Ardmore,  in  the  Indian  Territory,  together 
with  the  commission  and  the  interrogatories,  with  directions  to  take  and 
return  the  depositions  of  the  two  witnesses.  The  memorandum  was 
not  returned  with  the  depositions,  and  the  evidence  shows  that  it  had 
been  lost  and  was  not  produced  upon  the  trial. 

I.  H.  Sturgeon,  the  oflScer  who  took  the  depositions,  testified  in 
substance  as  follows :  "That  he  was  the  notary  who  took  and  returned 
the  depositions  of  said  Capps  and  Reed  on  January  6,  1898.  That  Mr. 
Lee  had  one  of  the  witnesses  brought  before  him  on  the  day  that  he 
gave  him  the  depositions.  That  at  the  time,  Mr.  Lee  gave  him  a  sub- 
divided memorandum,  which  showed  what  was  desired  to  be  brought 
out  in  each  answer  to  the  direct  and  cross-interrogatories.  That  his 
idea  was  that  the  memorandum  was  to  be  used  in  getting  the  answers  in 
good  form  so  as  to  show  the  points  desired  to  be  brought  out.  That  in 
taking  said  testimony,  he.  Sturgeon,  read  the  interrogatories  over  to 
the  witnesses  and  had  them  make  their  answers  in  full;  that  in  8om6 
instances  he  used  the  witness'  exact  language;  in  many  instances  used 
the  language  of  the  memoranda  in  framing  the  answer  as  far  as  they 
would  conform  to  the  exact  language  of  the  witness  in  substance.  That 
neither  witness  read  nor  heard  read  the  contents  of  the  memoranda  or 
any  portion  thereof  before  he  read  the  interrogatories  to  them  except  in 
a  few  instances,  three  or  four,  possibly  five.  That  in  such  instances, 
the  witness  gave  him  an  idea  of  what  he  wanted  in  his  answer,  but  found 
some  difficulty  in  expressing  himself;  and  that  after  he,  Sturgeon,  got 
an  idea  of  what  the  witness  wanted  to  state,  if  it  corresponded  with  the 
memoranda,  read  the  memoranda  to  him  and  asked  him  if  it  was  cor- 
rect; and  if  he  replied  yes,  that  he.  Sturgeon,  wrote  it  that  way;  and 
that  if  the  witness  objected  to  anything,  he  cut  it  out.  That  possibly, 
in  a  few  instances,  the  memoranda  suggested  facts  to  the  witnesses 
which  they  had  not  before  thought  of,  but  to  which  they  heartily  as- 
sented. That  he.  Sturgeon,  thinks  very  few,  if  any,  of  the  answers  of 
said  witnesses  as  returned  by  him  are  exact  copies  of  the  memoranda; 
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that  if  there  are  any  such,  witness  has  no  means  of  distinguishing  these 
from  those  that  are  not.  That  witness'  recollection  was  that  he  re- 
turned the  memoranda  to  Mr.  Lee  at  Waco;  did  not  have  it  in  his  pos- 
session. That  said  witnesses  were  examined  separately  and  apart. 
♦  ♦  ♦  I  took  the  answers  of  the  witnesses  in  substance.  I  did  not 
add  anything  to  their  answers,  nor  did  I  leave  anything  out ;  if  I  did,  I 
did  not  do  it  intentionally.  I  did  not  suggest  to  either  of  the  witnesses 
what  any  of  their  answers  should  be.  In  some  instances,  the  memoran- 
dum which  I  had  suggested  facts  which  the  witness  had  forgotten  to 
mention,  but  which  he  readily  assented  to  as  soon  as  his  memory  was 
refreshed.  No  effort  was  made  upon  my  part  to  induce  either  of  the 
witnesses  to  make  any  statement  other  than  what  he  voluntarily  made. 
I  made  no  effort  at  any  time,  directly  or  indirectly,  to  influence  either 
of  said  witnesses  in  any  manner  whatever.  I  had  no  interest  in  the 
matter.  I  always  make  it  a  custom  in  taking  depositions  to  read  the 
answers  to  the  witnesses  after  I  have  taken  them  on  the  machine,  and 
think  I  did  so  in  this  case;  am  not  positive  as  to  all  of  them.  My 
certificates  to  these  depositions  state  the  true  facts.^* 

The  eleventh  direct  interrogatory  briefly  recites  the  purposes  of  the 
suit  to  be  to  set  aside  a  deed  made  by  S.  S.  Ward  to  W.  M.  Rice,  dated 
March  19,  1868,  and  to  have  it  declared  to  be  a  mortgage  to  secure  a 
debt  due  from  the  former  to  W.  M.  Rice  &  Co.  in  pursuance  of  a  set- 
tlement entered  into  between  Ward  and  F.  A.  Rice,  acting  for  Rice  & 
Co.,  upon  which  statement  the  following  question  is  propounded :  "Do 
you  know  anything  of  such  a  settlement  and  the  existence  of  such  a 
deed  by  said  S.  S.  Ward?  If  you  do,  please  give  a  detailed  statement 
of  your  knowledge  concerning  said  settlement  and  the  execution  of 
said  deed,  giving  your  means  of  knowledge.''  To  this  interrogatory, 
the  witness  Capps  made  an  answer  covering  nearly  two  type-^Titten 
pages,  giving  a  minute  and  explicit  account  of  the  transaction  inquired 
of.  He  stated  all  of  the  attending  circumstances,  with  the  embarrass- 
ment of  Ward  as  an  inducement  to  the  settlement,  and  the  conversa- 
tions between  Ward  and  Rice,  the  amount  agreed  upon  between  the 
parties  as  due  from  Ward  to  Rice  &  Co.,  and  the  scaling  of  the  debt. 
He  states  the  amount  of  money  paid  at  the  time  by  Ward  to  F.  A. 
Rice  and  the  character  of  property  delivered  in  part  payment,  with  the 
sum  at  which  it  was  then  estimated  by  the  parties.  He  also  stated 
that  after  the  agreement  was  reached,  Ward  and  Rice  went  to  the  office 
of  a  certain  attorney  in  Marl  in  to  have  the  papers  drawn.  This  answer 
covered  nearly  every  material  fact  involved  in  the  right  asserted  by 
the  plaintiffs  against  the  defendants. 

The  method  of  taking  the  testimony,  in  the  absence  of  the  parties 
and  their  attorneys,  by  written  interrogatories  propounded  to  wit- 
nesses, is  an  innovation  upon  the  common  law,  and  the  substantial  re- 
quirements of  the  statute  should  be  strictly  complied  with.  Garner  y. 
Cutler,  28  Texas,  182;  Laird  v.  Ivens,  45  Texas,  621.  Our  statute  does 
not  prescribe  qualifications  for  the  officer  before  whom  depositions  may 
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be  taken,  but  our  court  has  established  that  he  must  be  impartial 
between  the  parties,  and  whatever  gives  to  his  relation  the  character  of 
employment  by  one  party  will  disqualify  the  officer  and  subject  the 
deposition,  on  proper  objection,  to  be  suppressed.  Floyd  v.  Rice,  28 
Texas,  341;  Blum  v.  Jones,  86  Texas,  495;  Testard  v.  Butler,  48  S. 
W.  Rep.  (C.  C.  A.),  753. 

In  this  case,  the  defendants  in  error  sent  Lee  to  secure  an  officer 
to  take  the  depositions,  and  he  selected  I.  H.  Sturgeon,  of  Ardmore; 
but  his  engagement  by  Lee  was  not  to  execute  the  commission,  as  re- 
quired by  law,  by  writing  down  the  answers  of  the  witnesses  to  the 
interrogatories  propounded  only,  but  also  to  see  that  the  witnesses 
answered  fully  each  direct  and  cross-interrogatory  in  accordance  with 
the  written  memorandum  furnished  to  him  by  Lee.  It  does  not  matter 
that  Sturgeon  acted  with  an  innocent  purpose;  he  undertook  to  do 
for  the  plaintiffs  more  than  the  law  required,  which  made  him  their 
representative  in  a  sense  that  he  did  not  represent  the  defendants. 
In  the  case  of  Blum  v.  Jones,  above  cited,  the  officer  who  took  the 
deposition  was  in  the  employment  of  one  of  the  parties,  but  was  under 
no  obligation  to  do  anything  in  connection  with  the  taking  and  re- 
turning of  the  deposition;  but  our  court  held  that  his  relation  to  the 
party  disqualified  him  to  execute  the  commission  and  the  deposition  was 
suppressed.  This  court  said  in  that  case:  "But  the  duties  of  the  offi- 
cers in  taking  down  the  answers  of  the  witness  involve,  in  some  degree, 
the  exercise  of  judgment  and  discretion,  and  it  must  be  held  on  general 
principles  that  they  should  stand  impartial  between  the  parties.''  The 
facts  in  this  case  show  much  stronger  reasons  why  Sturgeon  should 
be  held  disqualified  than  existed  in  that  case. 

Article  2284  of  the  Revised  Statutes  provides:  "L^pon  the  appear- 
ance of  the  witness,  the  officer  to  whom  the  commission  is  directed 
shall  proceed  to  take  his  answers  to  the  interrogatories."  This  is  a  spe- 
cific statement  of  what  the  officer  shall  do,  and  limits  his  acts  to  the 
taking  of  the  answers  of  the  witness  to  the  interrogatories  propounded. 
The  law  makes  the  officer  the  mere  instrument  to  record  and  transmit 
that  which  the  witnesses  may  state  in  answer  to  questions  which  are 
furnished  by  the  parties,  and  he  has  no  authority  to  propound  other 
questions  which  may  be  furnished  by  the  parties  or  of  his  own  sug- 
gestion, in  order  to  elicit  a  fuller  statement  from  the  witnesses.  Stagg 
V.  Pomroy,  3  La.  Ann.,  16;  Marr  v.  Wetzel,  3  Col.,  6;  Insurance  Co.  v. 
BoBsiere,  9  G.  «S:  J.,  157.  According  to  Sturgeon's  statement,  when  the 
witness  failed  to  state,  in  reply  to  a  question,  any  matter  found  in  the 
written  memorandum,  he  called  attention  to  the  oinission  and  read  the 
memorandum  to  him.  The  effect  of  such  a  proceeding  was  the  same  as 
if  the  attorney  for  the  plaintiffs  in  that  case  had  been  present  and  had 
propounded  orally  additional  questions  to  the  witness  in  order  to  call 
out  from  him  all  that  he  knew  upon  the  subject  about  which  he  was 
interrogated.  Sturgeon  did  not  take  the  answers  of  the  witnesses  to 
the  interrogatories  only,  but  also  to  questions  propounded  by  himself. 
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It  is  true  he  does  not  say  that  he  asked  other  questions,  but  that  is 
necessarily  implied  in  what  he  did.  It  was  not  a  fair  and  impartial 
execution  of  the  commission  by  Sturgeon. 

The  use  by  Sturgeon  of  the  memorandum  furnished  by  the  plain- 
tiffs could  have  had  no  less  effect  than  to  aid  the  memory  of  the  wit- 
ness by  the  use  of  matter  not  submitted  to  the  defendants  with  the 
interrogatories  nor  returned  to  the  pourt  for  inspection;  and  was 
violative  of  the  well  recognized  right  to  a  thorough  cross-examination 
of  the  witness  upon  the  paper  used  as  well  as  on  the  matter  called  out 
by  its  use.  In  the  case  of  Greening  v.  Keel,  84  Texas,  32»,  the  answers 
of  the  witness  had  been  taken  upon  private  questions  for  the  informa* 
tion  of  counsel  in  preparing  their  case,  who  afterwards  filed  interroga- 
tories to  the  witness,  which  were  crossed,  and  commission  issued  accord- 
ing to  law.  The  answers  previously  taken  upon  private  interrogatories 
were  submitted  to  the  witness  and  used  by  him  in  making  his  answers, 
and  were  attached  to  and  returned  with  the  commission.  The  trial 
court  refused  to  suppress  the  deposition  upon  motion,  and,  in  passing 
upon  that  question,  this  court  said :  "It  was  not  proper  for  his  answers 
to  be  taken  under  oath  or  otherwise,  and  for  them,  when  so  taken,  to 
be  used  to  aid  or  influence  him  when  he  came  to  give  his  deposition. 
Perfect  fairness  and  equality  is  of  so  much  importance  in  the  act  of 
taking  depositions  that  such  transactions  must  be  condemned  without 
regard  to  the  motive  or  their  actual  effect  at  the  time.^'  In  this  case, 
counsel  had  talked  to  the  witnesses,  and,  from  his  recollection  of  what 
they  stated,  made  a  memorandum  of  what  each  would  answer  to  each 
direct  and  cross-interrogatory,  which  writing  was  used  by  the  officer 
in  preparing  the  answers  to  the  interrogatories.  The  language  used  by 
Judge  Henry,  above  quoted,  applies  with  greater  force  to  this  case ;  such 
memorandum  should  not  be  used  under  any  circumstances. 

If  we  consider  the  written  statement  as  a  memorandum  to  be  used 
by  each  witness  to  refresh  his  memory,  it  is  equally  obnoxious  to  the 
rules  of  Jaw  that  govern  such  proceedings,  because  (1)  it  was  not  writ- 
ten at  or  near  the  time  of  the  transaction,  but  nearly  thirty  years  after- 
wards; (2)  it  was  not  made  by  the  witness  himself  nor  by  any  person 
under  his  direction  at  or  near  the  time  of  the  transaction,  but  was 
prepared  by  one  of  the  parties  of  his  own  volition,  not  even  in  the 
presence  of  the  witness.  3  Taylor,  Evidence,  art.  1407 ;  Id.,  9787 ;  Wat- 
son V.  Miller  Bros.,  82  Texas,  285.  In  Watson  v.  Miller  Bros.,  the 
witness,  from  original  papers,  dictated  a  statement  to  one  of  the  at- 
torneys in  the  case,  who  wrote  it  down;  when  it  was  proposed  that  the 
witness  should  refer  to  it  to  refresh  his  recollection,  the  trial  court  sus- 
tained an  objection,  which  was  approved  by  this  court.  The  memo- 
randum is  more  objectionable  in  this  case,  because  the  statement  here 
used  was  not  jnade  at  the  suggestion  of  the  witness,  but  was  the  rec- 
ollections of  counsel  of  a  previous  statement  made  by  the  same  witness 
not  then  reduced  to  writing.  If  Capps  or  Reed  had  been  upon  the  stand 
testifying,  he  could  not  have  used  this  memorandum  to  refresh  his 
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memory,  and  the  reason  for  excluding  it  is  much  stronger  when  the 
evidence  is  given  by  deposition,  because  the  opposite  party  has  neither 
opportunity  to  examine  the  paper  referred  to  nor  to  cross-examine  the 
witness  in  relation  to  it. 

The  defendants  in  error  claim  that  it  devolved  upon  the  plaintiffs 
in  error  to  show  that  some  injury  resulted  from  the  irregularities  of  this 
proceeding,  but  we  are  of  opinion  that  under  no  circumstances  coiQd 
such  a  proceeding  as  this  be  tolerated  without  regard  to  the  question 
of  the  effect  that  it  may  have  had.  It  it  a  different  case  from  Schunior 
V.  Russell,  83  Texas,  90,  in  which  Judge  Gaines  said:  "The  facts  re- 
pel every  inference  of  fraud  and  show  that  no  possible  actual  injury 
has  occurred  to  the  defendants  from  the  language  in  which  the  deposi- 
tion was  taken.  In  so  clear  a  case,  we  think  it  was  not  error  to  refuse 
to  suppress  the  deposition  on  that  ground.'^ 

After  a  careful  examination  of  the  answer  of  the  witness  Capps  to  the 
eleventh  interrogatory,  we  can  not  say  that  it  does  not  appear  that 
the  memorandum  was  used  to  the  detriment  of  the  opposite  party. 
Sturgeon  testifies  that  in  four,  perhaps  five,  instances  he  used  it  to  call 
attention  to  matter  which  had  been  omitted,  and  in  some  instances  he 
used  its  exact  language  in  recording  the  answers  of  the  witness,  but 
he  does  not  designate  which  of  the  answers  were  so  written.  Consider- 
ing the  general  terms  of  the  eleventh  question  propounded  and  the  de- 
tailed statement  of  facts  in  the  answer  to  it,  in  connection  with  their 
orderly  arrangement  and  comprehensive  scope,  it  is  a  reasonable  infer- 
ence that  this  is  one  of  the  instances  in  which  the  language  of  the 
memorandum  played  a  conspicuous  part  in  producing  and  giving  form 
to  the  answers  of  the  witness  Capps. 

S.  R.  Scott  and  Sturgeon  each  testified  frankly  as  to  what  he  did, 
disclaiming  any  intention  to  influence  the  witnesses,  and  we  do  not  in- 
tend to  impugn  their  motives;  but,  of  the  practice,  we  feel  constrained . 
to  say  that  such  a  memorandum  furnished  to  an  officer  charged  with  the 
duty  of  taking  depositions  to  written  interrogatories,  in  the  absence  of 
the  opposite  party,  can  not  serve  any  legitimate  and  proper  purpose 
connected  with  the  performance  of  his  duty.  No  sound  reason  occurs 
to  us  why  the  officer  should  know  what  a  witness  will  testify  in  reply 
to  interrogatories;  in  fact,  it  is  more  consistent  with  the  spirit  of  the 
law  that  he  should  be  ignorant  of  such  facts;  he  should  abstain,  at 
least,  from  using  such  information.  Such  practice  woiQd  open  wide 
the  door  to  fraud  and  undue  influence  in  the  production  of  testimony 
before  the  courts  and  would  tap  a  source  of  corruption  for  judicial  pro- 
ceedings so  vicious  in  itself  that  it  must,  without  regard  to  the  question 
of  motive,  receive  the  unqualified  condemnation  of  the  courts.  The 
court  erred  in  not  sustaining  the  motion  to  suppress  the  deposition. 
When  evidence  of  the  character  of  a  witness  at  a  date  remote  from  the 
trial  is  offered  to  impeach  or  sustain  him,  its  admissibility  is  largely 
in  the  discretion  of  the  trial  judge.  In  the  case  of  Brown  v.  Perez,  89 
Texas,  289,  upon  a  similar  question,  this  court,  speaking  of  the  dis- 
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cretion  of  the  trial  judge,  said:  "It  must,  however,  in  the  nature  of 
things,  be  largely  left  to  his  discretion  in  view  of  the  fact  that  he  can 
better  understand  the  circumstances  surrounding  the  trial  than  an 
appellate  court  can  upon  an  examination  of  the  record,  and  his  ruling 
should  not  be  revised,  except  where  the  circumstances  clearly  show 
that  the  discretion  allowed  has  been  improperly  exercised/'  We  can  not 
say  the  trial  court  abused  its  discretion  by  admitting  the  evidence  to 
sustain  the  witness  Capps. 

For  the  error  of  overruling  the  motion  to  suppress  the  depositions 
of  the  witnesses  Capps  and  Reed,  the  judgments  of  the  District  Court 
and  of  the  Court  of  Civil  Appeals  are  reversed  and  this  cause  is  re- 
manded. 

Reversed  and  remanded. 


Jacob  Endel  v.  Charles  Norths. 

No.  894.    Decided  May  14,  1900. 

1.  Judgpoient — Collateral  Attack — Jurisdiction — ^Amount. 

A  justice's  judgment  foreclosing  a  mortgage  on  personal  property  can  not  be  col- 
laterally attacked,  in  a  subsequent  suit  between  the  parties,  on  the  ground  that 
the  value  of  the  property  was  beyond  the  amount  of  which  the  court  had  jurisdiction, 
when  the  judgment  is  silent  as  to  value.     (P.  543.) 

2.  Same — Sequestration — Foreclosure — Presumption. 

Neither  the  affidavit  for  sequestration  of  mortgaged  property  pending  foreclosure, 
nor  the  return  of  the  officer  upon  the  writ,  determined  the  value  of  the  property, 
which  was  a  matter  of  proof  on  the  trial;  and,  where  the  record  was  silent,  it  would 
be  conclusively  presumed,  on  collateral  attack,  that  the  value  was  proved  on  the 
trial  to  be  an  amount  within  the  jurisdiction.     (P.  643.) 

Question  certified  from  the  Court  of  Civil  Appeals  for  the  Fourth 
District,  in  an  appeal  from  Rusk  County. 

W.  N,  Moore,  P.  0,  Beard,  and  J.  R.  Arnold,  for  appellant. — The  faet^ 
stated  in  the  affidavit  did  not  affect  the  validity  of  the  writ.  Endel  v. 
Norris,  15  Texas  Civ.  App.,  140;  78  Texas,  578*1 

The  charge  threw  the  burden  on  defendant  Endel  in  this  suit,  to 
prove  that  all  the  statements  made  in  the  affidavit  were  true,  and  also 
that  the  value  of  the  property  seized  by  the  oif.cers  was  less  than  $200, 
when  the  burden  of  proof  was  on  plaintiff,  Norris,  to  make  his  case. 
Harris  v.  Finberg,  46  Texas,  90. 

The  act  of  the  officer  in  seizing  property  of  greater  value  than  $200 
did  not  determine  the  validity  of  the  writ.  Every  jurisdictional  fact, 
not  adversely  shown  on  the  record,  is  conclusively  presumed  in  favor 
of  the  judgment  collaterally  attacked.  Hardy  v.  Beaty,  84  Texas,  562; 
Crawford  v.  :N[cDonald,  88  Texas,  632;  Maddox  v.  Summerlin,  49  S  W. 
Rep.,  1034. 

When  the  character  or  value  of  property  determines  the  jurisdiction 
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of  a  court,  that  must  be  taken  at  time  of  the  trial.  Myers  v.  Jones, 
4  Texas  Civ.  App.,  331;  Odle  v.  Frost,  59  Texas,  687;  Dalby  v.  Murphy, 
25  Texas,  355. 

The  sequestration  proceeding  did  not  affect  the  judgment  on  the 
merits.  Endel  v.  N.orris,  15  Texas  Civ.  App.,  140;  Trammell  v.  Tram- 
mell,  20  Texas,  416;  Cheatham  v.  Riddle,  8  Texas,  162. 

Turner  &  Eendriclcs  and  W.  C.  Buford,  for  appellee. — We  insist  that 
a  justice  court  has  no  authority  to  foreclose  a  contract  lien  where  the 
value  of  the  property  exceeds  $200.  Lawson  v.  Lynch,  29  S.  W.  Rep., 
1128,  and  cases  cited.  Having  no  right  to  enforce  such  lien,  it  follows 
that  it  exceeded  its  powers  in  issuing  a  writ  for  its  seizure.  All  func- 
tionaries of  our  system  of  government  are  creatures  of  delegated  and 
limited  authority,  and  when  this  authority  is  exceeded  the  act  done  is 
null  and  void.  Railway  v.  Randolph,  24  Texas,  332 ;  Sydnor  v.  Roberts, 
13  Texas,  615.  Judgment  of  a  court  without  jurisdiction  is  void,  and 
no  subsequent  act  will  make  it  valid.  Murchison  v.  White,  54  Texas, 
81 ;  Higgins  v.  Bordages,  88  Texas,  459.  The  correct  rule  as  recognized 
is,  where  an  officer  with  defined  powers  exceeds  them,  the  burden  of 
proving  such  act  valid  rests  upon  the  party  seeking  to  sustain  it.  Jones 
v.  Muisbach,  26  Texas,  237;  Cotulla  v.  Goggan  Bros.,  77  Texas,  33. 

A  judgment  rendered  on  unauthorized  service  is  void.  1  White  &  W., 
457,  458;  Witt  v.  Kaufman,  25  Texas  Supp.,  386;  4  Texas  Civ.  App., 
574.  It  is  the  same  when  the  court  was  without  authority  to  issue  the 
writ.  Mills  County  v.  Meyer,  83  Texas,  438;  Craddock  v.  Goodwin,  54 
Texas,  578.  The  writ  being  void,  the  appellant  became  a  trespasser 
by  having  it  executed.     Last  above  authority. 

Before  a  party  can  secure  a  writ  of  sequestration  he  must  make  an 
affidavit  and  set  out  each  item  of  property  and  its  value.  Rev.  Stats., 
art.  4490.  All  bonds  under  this  statute  must  be  in  double  the  amount 
or  the  value  of  the  property  as  set  out  in  the  affidavit.  The  law  does  not 
require  the  officer  in  his  return  on  the  writ  to  set  out  the  value  of  the 
property,  as  in  other  proceedings,  as  attachment,  etc.  Hence,  the  find- 
ing by  the  court  that  the  return  by  the  officer  on  the  writ  placed  the 
value  of  the  property  under  $200,  can  in  no  way  affect  the  decision  on 
the  question  certified. 

We  insist  that  as  the  record  in  the  case  shows  upon  its  face  that  the 
court  had  no  jurisdiction  of  the  subject  matter  of  the  suit, — the  prop- 
erty upon  which  it  was  sought  to  foreclose  the  lien, — the  lower  court 
very  properly  followed  the  direction  of  the  higher  court  as  expresstnl 
in  its  opinion  on  former  appeal  (see  Endel  v.  Morris,  39  S.  W.  Rep., 
608),  in  allowing  appellee  to  introduce  in  evidence  the  affidavit  of  ap- 
pellant for  the  writ  of  sequestration  and  to  follow  this  up  by  proof,  in 
rebuttal  of  what  appellant  offered  in  explanation,  as  to  the  true  value  of 
the  property. 

We  certainly  made  out  a  prima  facie  case  of  trespass  when  we  showed 
a  seizure  of  property  alleged  by  appellant  to  be  worth  $225,  under  a 
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writ  issued  by  a  justice  of  the  peace.  This  was  a  part  of  the  record,  and 
prima  facie  showed  that  the  court  had  no  jurisdiction  of  the  subject 
matter  set  out  in  it.  The  question  presents  itself  then:  Are  they  not 
the  ones  who  are  seeking  to  contradict  the  record  by  proof  aliunde? 
True,  they  offered  the  judgment  foreclosing  the  lien  upon  all  the  prop- 
erty set  out  in  the  writ,  but  it  is  said  by  our  court  that  jurisdiction 
must  first  attach  as  to  the  person  and  subject  matter  before  the  court 
can  hear  and  determine  a  cause.  "The  exercise  or  assumption  of  a 
power  when  a  fact  necessary  to  its  existence  is  wanting,  is  usurpation/' 
Stewart  v.  Anderson,  70  Texas,  597;  Jones  v.  Muisbach,  26  Texas, 
237;  Crawford  v.  McDonald,  88  Texas,  631. 

The  fact  of  want  of  jurisdiction  of  the  justice  court  is  found  in  the 
record.  This  being  so,  it  devolved  on  appellant,  who  was  seeking  the 
protection  of  the  judgment,  to  establish  the  right  of  the  court  to  fore- 
close  the  lien  upon  said  property.  Stewart  v.  Anderson,  70  Texas,  593 ; 
18  Wall.,  364.  Where  the  record  shows  want  of  jurisdiction  the  judg- 
ment is  void.  Collins  v.  Miller,  64  Texas,  118.  The  question  of  juris- 
diction is  determined  by  the  record  at  institution  of  the  suit.  1  White 
&  W.  C.  C,  sec.  1028.  Affidavit  is  part  of  record.  1  White  &  W.  C.  C, 
sec.  1092.  Where  the  record  is  silent,  want  of  jurisdiction  may  be  sho\n* 
as  to  judgment  of  justice  courts.  AVilkerson  v.  Schoonmaker,  77  Texas, 
617.  Whenever  there  is  want  of  power  in  the  court,  its  act  is  a  nullity. 
Withers  v.  Patterson,  27  Texas,  494. 

BROWN,  Associate  Justice. — The  Court  of  Civil  Appeals  for  the 
Fourth  Supreme  Judicial  District  has  certified  to  this  court  the  follow- 
ing statement  and  question: 

"J.  Endel  brought  suit  against  Norris  in  the  justice  court  upon  a 
claim  of  $131.53  and  to  foreclose  a  mortgage  on  personal  property, 
and  sued  out  a  writ  of  sequestration,  in  the  affidavit  for  which  he  stated 
the  value  of  the  property  to  be  $225.  The  judgment  was  for  plaintiff, 
by  default,  for  the  full  amount  of  the  claim,  and  foreclosure  of  the  lien, 
from  which  no  appeal  was  taken.  The  return  upon  the  writ  of  seques- 
tration shows  the  value  of  all  the  property  seized  as  about  $183.83,  not 
including,  however,  a  mule,  which  was  valued  in  the  affidavit  for  seques- 
tration at  $65,  and  which  the  return  on  the  order  of  sale  showed  was 
sold  for  $60.25.  The  record  of  that  proceeding  is  silent  as  to  any  ascer- 
tainment of  the  value  of  the  mortgaged  property  by  the  justice;  except 
that  the  judgment  states  the  mule  as  valued  at  $65. 

"The  present  action  is  by  Norris  against  Endel  for  damages  for  the 
alleged  wrongful  and  malicious  issuance  and  levy  of  the  said  writ.  One 
of  the  grounds  alleged  for  this  action,  and  one  of  the  issues,  is  that  the 
value  of  the  property  in  controversy  in  the  justice  court,  viz.,  rhe 
mortgaged  property,  exceeded  the  jurisdiction  of  that  court  and  there- 
fore the  proceedings  were  void,  and  defendant  thereby  wrongfully  took, 
under  the  semblance  of  legal  authority,  the  plaintiff's  property  and  con- 
verted it  to  his  use  and  benefit. 
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"Question. — Was  plaintiff,  in  this  collateral  proceeding,  entitled  to 
question  the  validity  of  the  justice's  judgment  for  want  of  jurisdiction, 
by  reason  of  the  value  of  the  property  there  in  controversy  ?" 

We  answer  the  above  question  in  the  negative. 

Neither  the  affidavit  upon  which  the  writ  of  sequestration  was  based 
nor  the  return  of  the  officer  upon  that  writ  determined  the  value  of  the 
property  on  which  it  was  sought  to  foreclose  the  mortgage  lien,  nor  did 
they  limit  the  proof  which  might  be  made  before  the  court  upon  that 
question.  The  record  does  not  show  that  the  property  upon  which  it 
was  sought  to  foreclose  the  lien  was  of  greater  value  than  the  sum  of 
$200.  In  this  condition  of  the  record,  proof  might  have  been  made  upon 
the  trial  of  the  case,  showing  the  value  to  be  within  the  jurisdiction  of 
the  court;  and  it  will  be  conclusively  presumed  that  such  proof  was  made 
and  that  the  court,  upon  inquiry,  found  it  had  jurisdiction  of  the  sub- 
ject matter  of  the  suit.  Martin  v.  Robinson,  67  Texas,  379;  Murchison 
V.  White,  54  Texas,  78.  In  the  case  of  Martin  v.  Robinson,  the  ctourt 
said:  "If  it  would  be  possible  to  prove  facts  sufficient  to  sustain  the 
administration,  it  must  be  presumed,  on  such  attack,  that  these  very 
facts  were  proved  before  administration  was  granted."  We  think  that 
this  rule  has  peculiar  force  and  application  to  this  case,  in  which  the 
question  of  jurisdiction  depends  upon  a  fact  to  be  determined  by  the 
court  on  testimony  produced  at  the  trial. 


A.  P.  Boyd  et  al.  v.  H.  C.  Ghent. 

No.  898.    Decided  May  14,  1900. 

1.  Community  Property — Judgpoient  Creditor — ^Lien — Divorce. 

A  creditor  recording  his  abstract  of  a  judgment  for  a  community  debt  obtained 
thereby  a  lien  upon  the  community  property  which  prevailed  over  liens  afterward 
established  in  favor  of  the  wife  by  a  decree  of  divorce  in  a  suit  therefor  then  pending. 
(P.  547.) 

2.  Same. 

The  lien  for  a  judgment  for  a  community  debt  attaches  to  the  interest  of  both 
husband  and  wife,  in  the  community  property;  and  the  wife's  rights  are  like  those 
of  a  partner  in  partnership  property  as  against  partnership  debts.  The  rights  of 
the  creditor  are  not  affected  by  the  state  of  accounts  between  husband  and  wife. 
(P.  648.) 

Question  certified  by  the  Court  of  Civil  Appeals  for  the  Third  Dis- 
trict, in  an  appeal  from  Bell  County. 

A.  M.  Monteiih,  for  plaintiffs  in  error. — H.  C.  Ghent,  defendant  in 
error,  having  instituted  his  suit  and  obtained  judgment  against  C.  L. 
Trigg,  husband  of  Mrs.  A.  F.  Trigg,  and  filed  his  abstract  of  judgment 
during  the  pendency  of  the  suit  of  Mrs.  A.  P.  Trigg  v.  C.  L.  Trigg  in 
the  District  Court  of  Bell  County,  said  suit  being  for  divorce  and  the 
ascertainment  and  determination  of  their  property  rights  between  each 
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other,  was  bound  by  the  judgment  of  the  District  Court  against  C.  L. 
Trigg  in  said  cause,  as  he  claims  his  judgment  lien  only  as  against  the 
separate  property  of  C.  L  Trigg  and  the  community  interest  of  C.  L. 
Trigg  and  A.  F.  Trigg.  Cassadey  v.  Anderson,  53  Texas,  527 ;  Evans 
V.  Welborn,  74  Texas,  530 ;  Dwyer  v.  Bippetoe,  72  Texas,  533 ;  Randall 
V.  Snyder,  64  Texas,  353 ;  2  Vanfleet's  Former  Adjudication,  539. 

H.  C.  Ghent's  judgment  lien  claimed  on  the  property  in  controversy 
is  subject  to  every  equity  existing  against  the  interest  of  C.  L.  Trigg 
and  the  community  interest  of  C.  L.  Trigg  and  A.  F.  Trigg  in  the  same. 
The  judgment  in  the  divorce  case  of  Trigg  v.  Trigg  decides  that  almost 
all  the  property  in  controversy  in  said  cause  was  therein  adjudicated  to 
be  the  separate  property  of  Mrs.  A.  F.  Trigg,  and  that  there  was  no  cash 
from  which  the  cost  could  be  paid  by  her  or  him  out  of  the  community 
funds,  unless  the  small  amount  of  property  adjudicated  to  be  community 
property  was  sold  by  private  sale  or  under  order  of  the  court  and  proceeds 
applied  to  the  payment  of  costs  to  the  parties  entitled  thereto.  In  case 
this  was  not  done,  if  paid  at  all,  it  must  be  paid  out  of  the  sep.irate 
property  of  one  or  the  other  spouse,  or  both. 

The  decree  gave  to  Mrs.  A.  F.  Trigg  the  right  and  option  to  have  C. 
L.  Trigg's  interest  in  said  property  sold  and  to  discharge  the  lien  as  ta 
her  part  of  the  same  by  voluntarily  paying  the  balance  of  the  costs  and 
thus  save  her  interest  in  the  said  community  property  from  sale,  and 
her  payment  of  the  same  would  subrogate  herself  to  the  lien  of  the  owners 
of  the  costs  against  her  interest  in  said  property.  Michael  v.  Knapp, 
4  Texas  Civ.  App.,  464,  468;  Use  v.  Seinsheimer,  76  Texas,  459;  AUday 
V.  Whitaker,  66  Texas,  673;  Parker  v.  Coop,  60  Texas,  111;  McKamey 
V.  Thorp,  61  Texas,  648;  Oberthier  v.  Stroud,  33  Texas,  525;  Hood 
Camp  V.  De  Cordova,  92  Texas,  206 ;  Blankenship  v.  Douglas,  26  Texas, 
225. 

The  judgment  of  H.  C.  Ghent  not  being  a  personal  judgment  against 
Mrs.  A.  F.  Trigg,  she  is  entitled  so  far  as  her  separate  property  and  in- 
terests are  concerned  to  the  same  protection  from  the  law  as  H.  C.  Ghent. 
A  wife  without  fault  on  her  part  has  her  property  often  taken  and  used 
by  her  husband  who  has  by  law  the  management  and  control  of  the  same. 
A  third  party  who  deals  with  her  husband  and  credits  him  does  so  of 
his  own  free  will  and  accord.     Parker  v.  Coop,  60  Texas,  116. 

By  judicial  proceeding  between  the  husband  and  wife  their  property 
rights  as  between  each  other  can  be  k»st  ascertained  because  of  the  inti- 
mate business  relations  between  them  and  the  intricate  questions  of  law 
and  fact  involved,  and  a  judgment  between  them  will  be  binding  upon 
strangers  to  the  proctH*dings  claiming  rights  and  liens  against  the  prop- 
erty concerning  the  status  of  which  adjudication  was  made,  said  strangers 
making  no  contention  that  the  results  were  produced  by  fraud  or  collusion 
between  the  parties,  and  there  being  no  question  of  fraud  or  collusion 
in  this  instance.  If  this  was  the  rule  as  against  strangers  it  is  certainly 
the  rule  as  against  H.  C.  Ghent;  because,  if  he  has  any  lien  as  against 
the  property  in  controversy  it  was  obtained  pendente  lite  and  became 
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subject  to  the  judgment  in  the  case  of  Trigg  v.  Trigg.  '2  Vanfleef  s 
Former  Adjudication,  913,  914,  917,  926;  Lehman  v.  Stone,  16  S.  W. 
Bep.,  784. 

The  suit  of  Trigg  v.  Trigg  was  of  such  a  nature  as  to  require  the  ad- 
judication and  determination  of  all  the  property  rights  between  the  hus- 
band and  wife.  At  the  time  said  judgment  was  rendered  in  said  cause, 
C.  L.  Trigg  was  personally  liable  to  H.  C.  Ghent  as  shown  by  the  judg- 
ment in  the  case  of  Ghent  v.  Trigg,  and  the  legal  presumption  arises  that 
C.  L.  Trigg  claimed  his  liability  thereon  and  that  due  allowance  was  made 
to  him  of  properi;y  or  interest  in  property  or  credits  to  pay  the  same,  and 
the  same  duly  deducted  from  Mrs.  A.  P.  Trigg's  interest  in  any  com- 
munity properiy,  and  that  H.  C.  Ghent  is  required  to  look  to  the  inter- 
ests adjudicated  to  C.  L.  Trigg  in  said  divorce  decree  for  the  satisfaction 
of  his  judgment,  and  not  as  against  the  properi;y  of  Mrs.  A.  F.  Trigg, 
now  Boyd. 

John  B,  Durrett  and  Winbourn  Pearce,  for  defendant  in  error. — The 
claim  of  plaintiflE  H.  C.  Ghent  against  C.  L.  Trigg  was  a  community 
debt  and  as  such  had  priority  of  claim  to  satisfaction  out  of  the  com- 
munity estate  of  C.  L.  Trigg  and  his  wife  Ann  Francis  Trigg  (now  Mrs. 
A.  F.  Boyd,  defendant  herein),  and  only  the  residue  of  said  community 
estate  after  the  discharge  of  said  community  debt  was  subject  to  division 
between  C.  L.  Trigg  and  A.  F.  Trigg  upon  dissolution  of  the  conjugal 
partnership  by  decree  of  absolute  divorce.  Jones  v.  Jones,  15  Texas, 
143;  Good  v.  Coombs,  28  Texas,  36;  Rev.  Stats.,  art.  2973;  Converse  v. 
McKee,  14  Texas,  20;  3  Am.  and  Eng.  Enc.  of  Law,  pp.  363,  364;  17 
Id.,  pp.  1195,  1201 ;  Grandjean  v.  Runke,  39  S.  W.  Rep.,  945. 

The  suit  of  A.  F.  Trigg  v.  C.  L.  Trigg,  as  far  as  it  concerned  or  af- 
fected the  community  property  of  the  parties,  was  simply  a  suit  for  dis- 
solution of  the  conjugal  partnership  and  for  an  accounting  and  division 
of  the  partnership  property;  and  no  decree  rendered  in  said  cause  be- 
tween said  C.  L.  Trigg  and  his  wife  A.  F.  Trigg  with  reference  to  said 
community  property  could  affect  the  right  of  H.  C.  Ghent  to  have  his 
community  claim  paid  out  of  said  community  property. 

All  of  the  community  property  owned  by  C.  L.  Trigg  and  his  wife  A. 
F.  Trigg  (now  Mrs.  A.  F.  Boyd)  at  the  time  of  the  institution  of  the 
divorce  suit  in  March,  1888,  was  liable  for  the  debt  of  plaintiff  H.  C. 
Ghent,  and  there  could  be  no  settlement  of  the  rights  of  the  two  parties 
in  said  community  property  or  division  of  the  same  until  the  community 
claim  9f  H.  C.  Ghent  was  satisfied. 

If  A.  F.  Trigg  (now  Mrs.  A.  F.  Boyd)  fixed  a  lien  upon  the  com- 
munity property  of  herself  and  C.  L.  Trigg,  to  secure  for  herself  an 
equitable  settlement  and  division  of  said  community  property,  by  filing 
her  divorce  suit  in  March,  1888,  then  H.  C.  Ghent  as  an  execution  cred- 
itor of  the  conjugal  partnership  became  subrogated  to  whatever  lien  was 
held  by  said  A.  F.  Trigg  on  the  assets  of  said  conjugal  partnership. 
Vol.  LXXXXin.  Supreme -35 
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Charleson  v.  McGraw,  3  Wash.  Ter.,  344,  and  same  as  under  first  propo- 
sition. 

BROWN,  Associate  Justice. — The  Court  of  Civil  Appeals  for  the 
Third  Supreme  Judicial  District  has  certified  to  this  court  the  question 
hereafter  stated,  based  upon  a  statement  of  the  case,  from  which  we 
make  the  following  statement  of  the  facts  material  to  the  question  sub- 
mitted : 

C.  L.  Trigg  and  A.  F.  Trigg,  now  Boyd,  were  married  prior  to  Decem- 
ber 21,  1882,  on  which  date  the  land  in  controversy  was  conveyed  to  C. 
L.  Trigg.  During  the  marriage,  C.  L.  Trigg  contracted  a  debt  to  H.  C. 
Ghent,  upon  which  Ghent  filed  suit  in  the  County  Court  of  Bell  County 
on  May  16,  1888,  and  judgment  was  rendered  in  favor  of  Ghent  against 
Trigg  December  18,  1888,  for  the  sum  of  $454.30.  On  the  same  day, 
an  abstract  of  the  judgment  was  filed  and  recorded  in  the  oflSce  of  the 
county  clerk  of  Bell  County  and  an  execution  was  issued  upon  the  judg- 
ment within  twelve  months  and  returned,  "no  property  foimd."  On 
October  3,  1894,  an  alias  execution  was  issued  upon  the  judgment,  di- 
rected to  the  proper  oflBcers  of  Bell  County,  and  was,  by  the  sheriflf  of 
that  county,  levied  upon  the  land  in  controversy,  which  was  duly  adver- 
tised and  was  sold  at  public  outcry  November  6,  1894,  H.  C.  Qhenl 
being  the  purchaser  for  the  sum  of  $200,  which  was  credited  upon  his 
execution ;  and  on  the  19th  day  of  November,  1894,  the  sheriff  made  and 
delivered  to  Ghent  a  deed  conveying  to  him  the  land  so  sold.  On  the 
day  the  deed  was  made,  Ghent  filed  a  suit  in  the  District  Court  of  Bell 
County  against  A.  F.  Boyd  (formerly  A.  F.  Trigg)  and  her  husband, 
J.  W.  Boyd,  to  recover  the  land. 

On  March  29,  1888,  Mrs.  A.  F.  Trigg  filed  a  suit  in  the  District  Court 
of  Bell  County  against  her  husband,  C.  L.  Trigg,  for  divorce,  for  the 
custody  of  their  minor  child,  and  for  the  partition  of  their  common 
property  and  settlement  of  their  property  interests.  On  December  19, 
1888,  the  divorce  was  granted,  the  custody  of  the  child  awarded  to  the 
mother,  and  the  property  in  controversy,  with  some  other  not  necessary 
to  name,  declared  to  be  the  community  property  of  Trigg  and  his  wife. 
The  trial  of  the  case  began  December  13,  1888,  and  judgment  was  entered 
on  the  19th  of  that  month.  The  court  adjudged  all  of  the  costs  of  the 
proceedings  against  C.  L.  Trigg,  but  provided  in  the  judgment  that  if 
the  costs  could  not  be  collected  from  him,  then  the  plaintiff,  A.  F.  Trigg, 
should  pay  all  such  costs,  excepting  the  cost  of  taking  certain  deposi- 
tions and  procuring  testimony  by  Trigg,  and  further  specified  that  in 
ease  Mrs.  Trigg  paid  any  of  the  costs,  she  should  be  allowed  a  credit 
for  it  in  the  partition  of  the  community  property.  On  the  23d  day  of 
January,  1889,  the  District  Court  amended  its  original  judgment  so  as 
to  give  Mrs.  A.  F.  Trigg  a  judgment  against  C.  L.  Trigg  for  $110,  costs 
already  paid  by  the  former,  and  for  the  sum  of  $353.35,  the  amount 
which  C.  L.  Trigg  had  received  from  the  community  property  in  excess 
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of  his  share,  and  the  court  declared  that  for  these  sums,  Mrs.  A.  F.  Trigg 
should  have  a  lien  upon  the  community  real  estate,  including  that  now 
in  controversy,  foreclosing  the  lien  in  her  favor  upon  the  land.  The 
judgment  also  provided  that  in  case  Mrs.  Trigg  should  pay  any  other 
sum  of  the  costs  of  the  suit,  then  she  should  have  a  lien  upon  the  prop- 
erty to  reimburse  her  for  such  payments  as  she  might  thereafter  make. 
It  was  declared  that  the  land  was  not  susceptible  of  partition  between 
the  parties  and  the  court  ordered  that  it  be  sold  for  the  purposes  of  par- 
tition, and  that  "after  deducting  from  the  interest  of  the  respective  par- 
ties all  costs  and  charges  which  may  have  been  adjudged  against  it," 
the  proceeds  of  such  sale  should  be  equally  divided  between  the  parties. 
After  the  divorce  was  granted,  Mrs.  Trigg  paid  out  of  her  separate  funds 
$646,  in  settlement  of  the  costs  of  the  suit.  At  a  date  not  named  in  the 
statement,  an  order  of  sale  was  issued  upon  the  decree  and  the  land  in 
suit  was  sold  by  the  sheriff  of  Bell  County  as  under  execution,  was  bought 
in  by  Mrs.  Trigg,  and  duly  conveyed  to  her  by  deed.  During  the  mar- 
riage, C.  L.  Trigg  borrowed  $7000,  which  was  secured  by  a  mortgage 
on  the  separate  property  of  Mrs.  A.  F.  Trigg,  which  sum  she  was  com- 
pelled to  pay  out  of  her  separate  property  after  the  divorce  was  granted. 
The  money  borrowed  by  Trigg  was  not  used  for  her  benefit  nor  for  the 
benefit  of  her  separate  property,  which  produced  revenue  enough  to  pay 
for  all  improvements  made  upon  it. 

Upon  this  statement,  the  following  question  is  submitted: 

"Assimiing  that  the  property  was  not  homestead,  did  Ghent,  by  having 
the  abstract  of  his  judgment  against  C.  L.  Trigg  properly  recorded  and 
indexed  in  the  judgment  records  of  Bell  County  one  day  prior  to  the 
rendition  of  the  judgment  referred  to  in  the  suit  of  Mrs.  A.  F.  Trigg 
(now  Boyd)  against  her  former  husband,  C.  L.  Trigg,  fix  and  secure 
a  lien  on  the  entire  property  in  controversy  superior  to  both  or  either 
of  the  liens  adjudged  and  decreed  to  Mrs.  Trigg  by  said  decree?'' 

To  the  question  we  answer,  he  did. 

The  judgment  in  favor  of  Ghent  against  Trigg  was  rendered  for  a 
community  debt  of  Trigg  and  his  wife,  and  the  land,  being  their  com- 
mon property,  was  liable  for  this  debt,  and  would  have  been  if  it  had 
been  set  apart  to  the  wife  in  the  proceedings  for  a  divorce  before  the 
judgment  was  rendered  against  Trigg.  Grandjean  v.  Runke,  39  S.  W. 
Eep.,  945.  When  the  judgment  was  duly  recorded  and  indexed  in  the 
office  of  the  county  clerk  of  Bell  County,  a  lien  .was  created  upon  all  of 
the  community  lands  of  Trigg  and  his  wife  in  that  county,  which  could 
not  be  displaced  or  postponed  by  a  decree  entered  in  a  suit  to  which  Ghent 
was  not  a  party.     Richey  v.  Hare,  41  Texas,  336. 

The  suit  by  Mrs.  Trigg  against  her  husband  for  divorce  did  not  sus- 
pend the  rights  of  creditors  of  Trigg  to  collect  their  debts  by  suit  against 
him.  The  only  limitation  placed  by  the  statute  upon  the  power  of  the 
husband  to  deal  with  the  common  property  during  the  pendency  of  a 
suit  for  divorce  is  that  he  shall  not  sell  the  lands  with  a  view  to  fraud- 
ulently injure  the  rights  of  the  wife.     Rev.  Stats.,  art.  2983 ;  Moore  v. 
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Moore,  73  Texas,  382.  In  the  ease  cited,  a  suit  was  pending  for  divorce 
between  one  Rice  and  his  wife,  and  during  the  pendency  of  that  case  an- 
other party  sued  Rice  in  the  United  States  Circuit  Court  for  a  tract  of 
land,  the  community  property  of  himself  and  his  wife,  and  judgment  was 
rendered  against  Rice  for  the  land,  the  wife  not  being  a  party.  After 
that  judgment  had  been  entered,  a  divorce  was  granted  to  the  wife  and 
partition  of  the  community  property  ordered.  In  the  course  of  litiga- 
tion, the  wife  claimed  that  the  judgment  rendered  in  the  United  States 
Circuit  Court  during  the  pendency  of  the  divorce  was  void,  but  this  court 
held,  that,  there  being  no  proof  that  it  was  intended  thereby  to  defraud 
the  wife,  the  judgment  was  valid,  notwithstanding  the  pendency  of  the 
divorce  suit. 

We  do  not  understand  counsel  for  plaintiffs  in  error  as  disputing  any 
of  these  propositions,  but  they  claim  that  only  the  interest  of  C.  L.  Trigg 
in  the  property  after  the  rights  of  the  wife  had  been  ascertained  and  her 
equities  adjusted,  could  be  subjected  to  the  payment  of  this  debt.  By 
this  contention,  counsel  asserts  the  rule  of  law  that  would  apply  if  it 
were  partnership  property  and  the  judgment  were  the  debt  of  one  part- 
ner; but  the  rule  has  no  application  in  this  case.  If  Trigg  and  wife  had 
been  partners  in  business,  she  could  not  have  had  a  dissolution  and  parti- 
tion of  partnership  property  except  upon  settlement  of  all  partnership 
debts.  A  sale  of  partnership  property  under  a  judgment  against  the 
firm  conveys  the  right  of  all  partners,  and  there  is  no  need  to  ascertain 
the  interest  of  each  partner.  The  interest  of  both  members  of  this 
quasi  partnership  was  liable,  and  if  Mrs.  Trigg  had  died  before  it  was 
rendered,  the  land  could  have  been  sold  under  this  judgment.  Carter 
V.  Connor,  60  Texas,  62. 

In  submitting  this  question,  the  court  states  that  Trigg  had  borrowed 
$7000,  secured  by  mortgage  upon  his  wife^s  separate  property,  which  was 
paid  by  her  out  of  her  separate  funds  after  the  divorce.  We  see  no  bear- 
ing that  this  fact  can  have  upon  the  rights  of  the  parties  in  this  suit. 


Ida  Woeltz  v.  August  Wobltz  et  al. 

No.  899.    Decided  May  14,  1900. 

1.  Appeal — Separable  Jadgpoieiita — ^Enforcement  of  Fart  by  Appellant. 

Where  a  judgment  consistB  of  distinct  parts  an  appellant  does  not,  by  enforcing 
one  part  of  the  judgment,  lose  the  right  to  prosecute  an  appeal  or  writ  of  error  to 
reverse  the  other  part.    (P.  662.) 

2.  Same. 

A  wife  recovering  judgment  for  divorce  against  her  husband  and  for  partial  can- 
cellation of  a  deed  of  trust  given  by  them  to  a  third  party,  prosecuted  writ  of 
error  as  to  both  defendants,  assigning  error  only  as  to  refusal  to  annul  the  entire 
deed  of  trust.  Held,  that  her  action  in  enforcing  by  execution  her  judgment  for 
costs  and  alimony  against  her  husband  did  not  affect  her  right  to  continue  the 
prosecution  of  such  writ  of  error  as  to  the  other  part  of  the  judgment.    (Pp.  551,  552.) 
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3.  Separable  Judgment— Distinct  Farts— Cross-Assignment  of  Error. 

Though  a  judgment  appealed  from  consisted  of  distinct  parts  (divorce  and  alimony 
and  the  cancellation  of  a  deed),  on  appeal  by  plaintiff  from  the  whole  judgment,  but 
with  assignment  of  error  only  as  to  the  issue  as  to  cancellation  of  the  deed,  appellee 
could,  without  himself  appealing,  make  cross-assignment  of  errors  as  to  the  part 
of  the  judgment  relating  to  divorce  and  alimony.     (P.  553.) 

4.  Same — ^Bnle  Limited. ' 

The  foregoing  rule  as  to  cross-assignments  is  not  extended  to  errors  as  between 
coappellees,  nor  to  cases  where  the  appellate  proceeding  does  not  embrace  a  distinct 
part  of  a  severable  judgment  of  which  the  appellee  or  defendant  in  error  seeks  to 
complain.     (P.  553.) 

Questions  certified  from  the  Court  of  Civil  Appeals  for  the  Fourth 
District,  in  an  appeal  from  Bexar  Conuty. 

Oeo,  C.  Altgeli,  for  defendants  in  error  (in  support  of  motion  to  dis- 
miss).— In  this  State  but  one  final  judgment  can  be  rendered  in  any 
suit.  Any  party  feeling  aggrieved  can  appeal  only  from  such  final  judg- 
ment, except  in  certain  cases  which  need  not  be  considered.  He  must, 
therefore,  appeal  from  the  whole  judgment,  though  in  framing  his  as- 
signments of  error  he  can  confine  the  scope  of  his  appeal  to  certain  issues. 
When  he  does  appeal  the  appellate  court  acquires  jurisdiction  of  the 
whole  cause,  and  will  do  complete  justice  between  the  parties.  The  law 
gives  the  appellee  the  same  right  to  present  cross-assignments  of  error 
and  to  present  his  grievances.  Plaintiff  in  error  sued  out  her  writ 
against  both  defendants,  and  made  her  writ  of  error  bond  payable  to 
both.  Hence,  both  are  parties  to  this  writ.  When,  therefore,  plaintiff 
in  error  seeks  justice,  if  the  court  should  find  that  in  fact  the  defendants 
in  error  were  wronged,  the  plaintiff  must  not  complain  if  the  court  com- 
pels her  to  do  justice.  I  contend  that  the  correct  rule  is  laid  down  by 
Mr.  Elliott  in  his  work  on  Appellate  Procedure,  sections  150-152,  pp. 
126-128.  According  to  the  rule  there  laid  down  an  appellant  or  plain- 
tiff in  error  may  not  cause  the  judgment  to  be  executed,  even  in  part, 
and  accept  its  benefits,  and  at  the  same  time  repudiate  it  in  other  respects 
and  seek  a  reversal.  A  different  rule  is  applied  to  a  defendant  who,  un- 
der stress  of  legal  process,  satisfies  a  judgment  in  whole  or  in  part,  but 
the  reasons  for  this*  difference  are  too  apparent  for  comment. 

The  facts  of  this  case  show  that  the  defendant,  August  Woeltz,  has 
filed  cross-assignments.  Among  other  matters,  he  complains  of  the  $150 
attorneys  fees,  and  of  the  divorce.  His  cross-assignments  are,  of  course, 
filed  in  subordination  to  the  motion  to  dismiss  the  writ  of  error,  and  if 
the  motion  should  be  sustained,  fall  to  the  ground,  because  the  entire 
case  is  dismissed.  He  can  not  and  will  not  complain  if  his  cross-assign- 
ments are  not  considered,  because  of  the  dismissal  of  the  appeal.  He  will 
have  brought  about  that  result.  Upon  the  other  hand,  if  the  motion  should 
be  refused  and  his  cross-assignments  sustained,  and  the  judgment  reversed 
in  his  favor,  where  does  it  leave  him?  Plaintiff  in  error  would  again 
be  his  wife,  and  he  would  have  a  claim  against  her,  rather  himself,  for 
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the  $150  attorney's  fees  and  costs  paid  by  him.  Litigants  should  not  be 
allowed  to  juggle  with  the  law,  and  to  occupy  such  inconsistent  positions. 
Nor  does  it  make  a  particle  of  difference  that  plaintiff  in  error  does  not 
assign  error  on  the  award  of  a  divorce  and  attorneys  fees  and  costs  to  her, 
but  confines  her  assignments  to  supposed  errors  in  matters  pertaining 
to  the  partition  of  community  property,  and  the  cancellation  of  a  mort- 
gage. All  these  matters  depend  upon  the  decree  of  divorce;  without 
a  divorce  she  can  not  have  partition,  etc.  The  partition  is  only  an  in- 
cident of  the  divorce  under  our  statute. 

Mr.  Elliott  cites  the  following  authorities  in  support  of  his  text,  which 
in  the  main  are  accessible  to  this  court :  Clark  v.  Wright,  67  Ind.,  224  ; 
Sterne  v.  Vert,  111  Ind.,  408;  Sterne  v.  Vert,  108  Ind.,  232;  Test  v. 
Larsh,  76  Ind.,  452;  Kile  v.  Yellowhead,  80  III,  208;  Sherman  v.  Mc- 
Kean,  38  X.  Y.,  266 ;  Glover  v.  Benjamin,  73  111.,  42 ;  Bates  v.  Ball,  72 
111.,  108 ;  Stinson  v.  O'Neal,  32  La.  Ann.,  947 ;  Board  v.  Perche,  40  La. 
Ann.,  201 ;  Newman  v.  Kizer,  26  N.  E.  Rep.,  1006 ;  McCracken  v.  Cabel, 
120  Ind.,  266;  State  v.  Kamp,  111  Ind.,  56;  Baltimore,  etc.,  v.  Johnson, 
84  Ind.,  420;  Patterson  v.  Rowley,  65  Ind.,  108;  Smith  v.  Coleman,  77 
Wis.,  343;  Moore  v.  Floyd,  4  Ore.,  260;  Lyons  v.  Bain,  1  Wash.  Ter., 
482;  Borgalthous  v.  Farmers,  etc.,  Co.,  36  Iowa,  250;  Alexander  v. 
Alexander,  104  N.  Y.,  643 ;  Chapman  v.  Sutton,  68  Wis.,  657 ;  Edwards 
V.  Perkins,  7  Ore.,  149.  In  addition  to  these  cases  I  wish  also  to  cite 
the  following  in  support  of  my  view:  Gibson  v.  Hale,  57  Texas,  405; 
Stein  V.  Craig,  59  Kan.,  771 ;  State  Coiner  v.  Wickersham,  16  Wash., 
161;  Holman  v.  Stannard,  14  Ind.  x\pp.,  146;  Chamberlin  v.  McVicker, 
76  N.  W.  Rep.,  839. 

C.  H.  McGinnis  and  J.  A.  Buckler,  for  plaintiff  in  error  (in  opposi- 
tion to  motion  to  dismiss). — There  were  substantially  two  judgments  in 
one  in  the  court  below,  one  granting  the  plaintiff  a  divorce  and  appoint- 
ing commissioners  to  partition  the  property,  and  the  other  establishing 
the  validity  of  the  deed  of  trust  of  O'Brien  upon  what  plaintiff  contended 
and  contends  was  the  homestead  of  herself  and  her  husband.  Of  course 
under  the  statute  there  can  be  but  one  final  judgment,  but  it  does  not 
follow  that  what  is  but  one  final  judgment  may  not  in  its  legal  effect 
have  all  the  elements  of  two  judgments.  At  all  events  the  judgment  in 
this  case  is  so  far  severable  as  to  admit  of  the  enforcement  of  one  part 
thereof,  and  an  appeal  at  the  same  time  from  another  part.  Woodson 
V.  Collins,  56  Texas,  172. 

It  is  well  settled  in  this  State  that  a  judgment  is  not  necessarily  an 
entirety.  Hamilton  v.  Prescott,  73  Texas,  5B5;  Giddings  v.  Baker,  80 
Texas/312;  Beer  v.  Thomas,  34  S.  W.  Rep.,  1011;  Porter  v.  Martyn,  32 
S.  W.  Rep.,  733. 

Even  the  general  rule  announced  by  Mr.  Elliott  seems  to  have  excep- 
tions to  it.  The  United  States  Supreme  Court  in  the  case  of  United 
States  V.  Dashiel,  3  Wallace,  688,  has  decided  that  the  partial  satisfac- 
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tion  of  a  judgment,  even  if  obtained  by  the  levy  of  an  execution,  "is  not 
and  never  was  a  bar  to  a  writ  of  error." 

If  the  plaintiff  sues  to  recover  a  judgment  on  several  different  notes, 
and  succeeds  in  getting  judgment  on  some  of  them,  can  any  good  reason 
be  given  why  he  should  not  be  permitted  to  enforce  that  judgment,  and 
at  the  same  time  prot^ecute  his  appeal  from  the  judgment  denying  his 
recovery  on  the  other  notes  ?  It  is  adjudged  that  he  is  entitled  to  recover 
so  much  but  not  all  that  he  claims.  The  defendant  does  not  appeal  or 
secure  the  judgment  in  any  way.  Must  the  plaintiff  be  postponed  in 
the  collection  of  that  judgment  until  he  can  prosecute  an  appeal  and  have 
a  final  adjudication  on  the  balance  of  his  claim  ?  That  might  take  many 
years,  and  yet  he  must  take  all  the  chances  of  insolvency,  etc.,  or  forego 
his  right  of  appeal.  The  following  cases  hold  that  he  may  prosecute 
his  appeal  and  enforce  his  judgment  at  the  same  time.  Catlin  v.  Wheeler, 
49  Wis.,  507;  Higbie  v.  Westlake,  14  X.  Y.,  281;  Clowes  v.  Dickenson, 
8  Cow.,  330. 

There  may  be  two  or  more  judgments  in  one  judgment  entry,  and  the 
satisfaction  of  the  one  part  of  the  judgment  in  favor  of  the  plaintiff,  will 
not  prevent  him  from  appealing  from  the  other  judgment,  or  part  of  the 
judgment,  that  is  in  favor  of  the  defendant  on  another  issue.  Worth- 
ington  V.  Beeman,  C.  C.  A.,  7th  Circuit,  91  Fed.  Rep.,  233,  Woods  J. 

A  party  who  is  entitled  by  the  judgment  to  a  certain  sum  of  money 
absolutely  is  not  prevented  from  appealing  from  the  judgment  by  which 
he  was  given  this  sum  of  money,  and  asking  a  reversal  of  a  part  of  the 
judgment  on  some  other  point.  Where  he  accepts  money  upon  a  judg- 
ment he  is  only  estopped  from  appealing  from  that  part  of  the  judgment 
under  which  he  received  the  money.  Fielder  v.  Howard,  75  N.  W.  Rep., 
163. 

We  call  attention  also  to  the  following  cases:  Succession  of  Kaiser 
(La.),  20  So.  Rep.,  184;  Gilfillan  v.  McKee,  159  U.  S.,  303;  Embrv  v. 
Pahner,  107  U.  S.,  8;  Tyler  v.  Shea,  61  N.  W.  Rep.,  469. 

WILLIAMS,  Associate  Justice. — Certified  questions  from  the  Court 
of  Civil  Appeals  for  the  Fourth  District. 

The  questions  arise  upon  the  following  facts :  Plaintiff  in  error  sued 
August  Woeltz,  her  husband,  for  divorce  and  for  a  division  of  their  com- 
munity property,  and  joined  as  codefendant  John  O'Brien,  the  benefi- 
ciary in  a  deed  of  trust  on  part  of  the  land  involved  previously  executed 
by  herself  and  husband  to  secure  a  debt,  for  the  purpose  of  obtaining 
the  cancellation  of  such  deed  of  trust  on  the  ground  that  the  property 
on  which  it  was  given  was,  when  it  was  executed,  the  homestead  of  its 
makers. 

August  Woeltz  filed  a  cross-bill,  praying  that  a  divorce  be  granted  to 
him,  and  O'Brien  defended  the  action  against  him.  The  judgment  of  the 
District  Court  granted  plaintiff's  prayer  for  divorce,  denying  that  of  her 
husband;  provided  for  custody  of  the  children;  adjudged  a  recovery  by 
plaintiff  of  August  Woeltz  of  costs  of  suit  and  the  sum  of  $150  as  at  tor- 
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ney's  fees,  and  declared  the  lien  of  O'Brien  invalid  as  to  part  of  the 
property  and  valid  as  to  the  remainder  embraced  in  the  deed  in  trust. 
Afterwards,  a  petition  for  writ  of  error  was  filed  by  plaintiff,  Ida  Woeltz, 
and  a  bond  was  given^,  payable  to  all  defendants.  Her  assignments  of 
error  attack  only  the  judgment  in  favor  of  O'Brien.  Thereafter,  the 
plaintiff  caused  an  execution  to  issue  upon  the  judgment  against  August 
Woeltz  for  the  costs  and  attorney's  fees  allowed  by  the  judgment  and 
has  collected  same.  Defendants  in  error  have  moved  to  dismiss  the  ap- 
peal upon  this  ground.  August  Woeltz  filed  cross-assignments  attacking 
the  judgment  for  divorce  and  for  attorney's  fees. 

These  questions  are  certified: 

"1.  Does  the  action  of  plaintiff  in  error  in  enforcing  the  collection 
of  the  costs  and  attorney's  fees  estop  her  from  further  prosecution  of 
this  writ  of  error? 

"2.  Should  cross-assignments  by  August  Woeltz  attacking  the  validity 
of  the  decree  of  divorce  and  for  costs  and  attorney's  fees  be  considered 
in  the  appellate  court,  in  the  absence  of  a  cross-appeal  or  cross-writ  of 
error  by  him,  the  assignments  of  errot  of  plaintiff  only  attacking  the 
decree  in  favor  of  the  beneficiary  in  the  trust  deed  ? 

"The  last  question  is  asked  in  view  of  the  decision  in  Horter  v.  Hem- 
don,  35  Southwestern  Reporter,  80,  by  Court  of  Civil  Appeals,  First 
District." 

1.  We  shall  assume,  as  is  inferable  from  the  statement  of  the  case, 
that  the  petition  and  bond  for  writ  of  error  were  such  as  to  bring  before 
the  appellate  court  for  revision  the  whole  judgment  and  all  of  the 
parties. 

The  judgment  consists  of  distinct  parts.  The  controversy  between 
the  plaintiff  and  O'Brien  was  distinct  from  that  about  the  divorce  and 
its  incidents  between  plaintiff  and  her  husband.  The  first  mentioned 
controversy  might  have  been  made  the  subject  of  another  suit  which  could 
have  been  disposed  of  without  effect  upon  anything  involved  in  the 
divorce  suit,  and  the  fact  that  both  controversies  are  embraced  and  dis- 
posed of  in  the  same  action  does  not  make  them  one  or  so  connect  them 
that  appellate  proceedings  must  involve  the  whole  judgment.  We  think 
it  olear,  under  the  practice  in  this  State,  that  either  party  to  the  judg- 
ment between  plaintiff  and  O'Brien  could  have  prosecuted  appeal  or 
error  from  it  without  carrying  up  the  judgment  disposing  of  the  action 
for  divorce  and  partition. 

It  would  seem  to  follow  that,  if  plaintiff  has  precluded  herself  from 
prosecuting  an  appeal  from  the  latter  judgment,  which  we  need  not  deter- 
mine, this  would  have  no  effect  upon  her  right  to  have  the  other  reviewed. 
Since  she  has  taken  a  proceeding  suflSciently  comprehensive  in  its  incep- 
tion  to  enable  her  to  bring  in  review  every  part  of  the  judgment,  her  ac- 
tion in  securing  satisfaction  of  one  part  should  not  estop  her  from  pros- 
ecuting her  complaints  of  the  other,  for  the  reason  that  the  one  of  which 
she  has  obtained  satisfaction  will  not  be  affected  by  any  disposition  which 
may  be  made  of  her  appeal  from  the  other. 
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2.  Assuming  that  the  writ  of  error  was  perfected  from  the  whole 
judgment,  we  think  the  defendant  in  error,  August  Woeltz,  has  the  right 
to  assign  error  in  the  judgment  for  divorce  and  for  attorney's  fees. 

The  right  of  an  appellee  or  defendant  in  error  to  assign  cross-errors, 
it  seems  to  us,  necessarily  attaches  upon  the  perfecting  of  the  appeal  or 
writ  of  error,  and  is  not  dependent  upon  the  character  of  the  objections 
made  by  the  other  party,  since  the  assignments  of  error  of  the  latter  are 
not  required  to  be  presented  contemporaneously  with  the  ^perfecting  of 
the  appeal  or  writ,  but  may  be  filed  at  a  much  later  time  when  the  right 
of  the  other  party  to  take  revisory  proceedings  may  have  expired.  The 
taking  of  the  appellate  proceeding  by  one  party  relieves  his  adversary 
of  the  necessity  of  taking  like  action  and  brings  the  judgment  before  the 
appellate  court  for  revision  upon  the  complaints  of  both,,  and  either  has 
the  right  to  point  out  errors  in  it  prejudicial  to  him.  Duren  v.  Houston, 
etc.,  Bailway  Co.,  86  Texas,  291 ;  Railway  v.  Prather,  75  Texas,  53. 

The  objections  which  may  be  urged  by  the  appellee  or  defendant  in 
error  are  not  restricted  by  those  presented  by  the  other  party.  This  rule 
does  not  permit  assignment  of  errors  as  between  coappellees.  Ander- 
son V.  Silliman,  92  Texas,  560. 

Nor  does  our  decision  apply  to  a  case  where  the  appellate  proceeding 
does  not  embrace  a  distinct  part  of  a  severable  judgment  of  which  the 
appellee  or  defendant  in  error  seeks  to  complain.  The  question  which 
would  arise  in  such  a  case  is  not  before  us. 


J.  C.  League  v.  State  of  Texas. 

No.  906.    Decided  May  21,  1900. 

1.    Tax  Sale— Bedemptlon — ^Interest — Oonstltutlonal  Law. 

The  provision  of  the  Act  of  1897,  chapter  103,  requiring  payment  of  interest  upon 
taxes  on  land  sold  to  the  State,  as  a  condition  of  redemption  therefrom,  was  not 
unconstitutional  as  a  retroactive  law  (Constitution,  article  1,  section  16),  though  no 
law  in  force  at  the  time  the  taxes  were  levied  required  the  payment  of  such  interest. 
(P.  568.) 

8.    Same— Waiver  of  Title— Foredosure. 

Where  the  6tate  had  acquired  title  by  bidding  in  the  land  at  tax  sale,  it  had  the 
power  to  waive  this  right,  and,  in  order  to  perfect  its  claim,  foreclose  its  lien  on 
the  land  as  against  the  person  then  claiming  it;  and,  in  doing  so,  it  had.  the  au- 
thority to  prescribe  such  terms  for  redemption  as  it  deemed  proper  and  just.  (P.  558.) 

3.  Same. 

A  subsequent  purchaser  of  the  land,  who  in  answer  to  the  suit  of  the  State  to  fore- 
close its  lien  for  taxes  assessed  against  a  previous  owner,  sets  up  a  purchase  by  the 
State  at  a  sale  for  such  taxes  as  binding  on  plaintiff,  shows  no  title  to  himself  to 
be  affected  by  the  proceeding  save  such  as  depended  solely  upon  the  grace  of  the 
State.    (P.  558.) 

4.  Same— Bulings  Affirmed. 

The  rulings  of  the  Court  of  Civil  Appeals  in  this  case  aflarmed.     (P.  558.) 
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5.    Same— Pleading — General  Denial — Sworn  Answer. 

The  pleadings  in  a  proceeding  to  foreclose  the  State's  lien  for  taxes  under  Laws  of 
1897,  chapter  103,  being  required  to  be  sworn  to,  a  general  denial  of  the  plaintiff's 
petition  is  no  answer,  and,  when  followed  by  a  sworn  plea  showing  the  State  bound 
by  its  purchase  at  a  tax  sale,  will  not  put  in  issue  the  title  so  acquired  by  the  State. 
(Pp.  558,  559.) 

Error  to  the  Court  of  Civil  Appeals  for  the  First  District,  in  an  ap- 
peal from  San  Augustine  County. 

The  suit  was  brought  by  the  State.  League  appealed  from  a  judgment 
for  plaintiff,  and  on  its  affirmance  obtained  writ  of  error. 

Robert  M.  FxanJcJin,  for  plaintiff  in  error. — The  trial  court  erred  in 
holding  that  the  act  (chapter  103,  General  Laws  1897)  does  not  require 
this  suit  for  taxes  to  be  brought  against  the  delinquent  against  whom 
the  taxes  were  assessed,  and  the  Court  of  Appeals  erred  in  affirming  this 
judgment  and  refusing  to  remand  the  case  so  that  necessary  parties  could 
be  made.  Gen.  Laws  25th  Leg.,  chap.  103,  sees.  9,  10,  15;  State  y. 
Mantooth,  49  S.  W.  Eep.,  683 ;  Clegg  v.  State,  42  Texas,  605. 

The  Court  of  Civil  Appeals  has  fallen  into  error  in  holding  that  the 
act  (chapter  103,  General  Laws  1897)  under  which  this  suit  is  brought 
does  not  authorize  a  personal  judgment  against  the  owner  for  the  taxes 
due  upon  the  land,  and  in  reforming  the  judgment  of  the  trial  court,  in 
pursuance  of  such  ruling,  and  rendering  judgment  in  rem,  and  refusing 
to  remand  the  case  so  that  the  delinquent  owner  could  be  brought  into 
court  and  judgment  for  the  taxes  rendered  against  such  delinquent.  (1) 
Said  act  requires  suit  to  be  brought  against  the  delinquent  taxpayer  as 
contended  under  the  preceding  ground  of  error,  and  requires  a  personal 
judgment  against  such  delinquent.  (2)  Under  the  Constitution  and 
laws  of  this  State,  the  title  passed  at  a  tax  sale  must  be  deraigned  through 
the  person  against  whom  the  taxes  have  been  assessed,  and  a  condemna- 
tion and  sale  of  land,  for  taxes  due  thereon,  in  a  proceeding  strictly  in 
rem  and  without  establishing  the  assessment  against  the  delinquent  owner 
charged  on  the  assessment  roll,  would  deprive  the  owner  of  his  property 
without  due  process  of  law,  and  this  Act  of  1897  would  be  void  if  it 
directed  a  proceeding  in  rem.  Constitution,  1876,  sees.  1.  11,  and  15, 
art.  8;  Eevised  Statutes — all  provisions  regulating  assessment  of  taxes 
on  land,  notice  to  owners  to  assess,  and  notice  to  pay  the  taxes  when  due, 
etc. ;  Cooley  on  Tax.,  527 ;  Blackwell  on  Tax  Titles,  3  ed.,  547 ;  Yenda 
V.  Wheeler,  9  Texas,  408;  Clegg  v.  State,  42  Texas,  605;  Meredith  v. 
Coker,  65  Texas,  31 ;  and  all  other  cases  in  which  tax  titles  have  been 
asserted  or  discussed  in  the  courts  of  this  State. 

The  trial  court  erred  in  holding  that  the  following  enumerated  provi- 
sions of  chapter  103,  General  Laws  1897,  are  not,  when  applied  to  taxes 
due  prior  to  1897,  retroactive  and  void,  to  wit:  (a)  The  provisions  of 
section  6  of  this  act,  in  so  far  as  it  authorizes  the  entry  of  judgment  for 
6  per  cent  per  annum  interest  on  taxes  claimed  in  this  case,  which  taxes. 
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as  shown  by  the  records,  were  assessed  and  due  and  delinquent  before 
said  law  was  enacted,  and  at  a  period  when  the  laws  of  this  State  pro- 
vided for  an  annual  seizure  and  sale  of  land  for  taxes,  and  did  not  author- 
ize any  exaction  of  interest,  (b)  The  provisions  of  said  act,  chapter 
103,  General  Laws  1897,  which  impose  on  th^  delinquent  taxpayer,  and 
on  his  land,  fees  and  charges  not  authorized  by  law  at  the  time  of  the 
levy  and  assessment  of  taxes,  as  follows:  Attorney's  fees,  $3  on  first 
tract  and  $1  for  each  additional  tract  in  same  suit;  collector's  fees,  $1 
for  each  correct  assessment  of  the  land  to  be  sold ;  county  clerk's  fees,  $1 
on  each  delinquent  assessment  recorded  and  certified;  district  clerk's 
fees,  $1.50;  sheriff's  fees,  $1  for- selling  and  making  deed  to  each  pur- 
chaser; publisher's  fees,  25  cents  for  each  tract  advertised  as  delin- 
quent. And  the  appellate  court  erred  in  affirming  the  judgment  of  the 
trial  court  for  the  interest  and  several  sums  taxed,  as  county  clerk's, 
printer's,  and  collector's  fees,  under  the  above  provisions. 

The  trial  court  erred  in  holding  that  the  enforcement  of  the  collec- 
tion of  the  several  sums  as  specified  above,  and  imposed  by  chapter  103, 
Greneral  Laws  Twenty-fifth  Legislature,  retroactively  and  after  the  taxes 
were  due,  against  the  taxpayer  or  against  the  land,  under  the  nomen- 
clature of  interest,  attorney's  fees,  county  clerk's  fees,  district  clerk's  fees, 
and  publisher's  fees,  is  not  a  taking  of  appellant's  property  without  the 
due  process  of  law,  and  the  appellate  court  has  erred  in  affirming  the  judg- 
ment of  the  trial  court  allowing  interest,  attorney's  fees,  collector's  fees, 
county  clerk's  fees,  and  publisher's  fees  in  a  suit  for  taxes  which  were  due 
before  said  act  authorizing  these  charges  was  adopted.  Second  and  third 
clauses  sec.  1,  14th  Amendment  Const.  U.  S. ;  sees.  16,  19,  Bill  of  Eights, 
Const,  of  Texas;  sec.  6,  chap.  103.  Gen.  Laws  25th  Leg.;  that  interest 
is  not  an  incident  of  a  tax,  and  not  authorized  without  statutory  author- 
ity, see  53  Texas,  157;  55  Texas,  317;  58  Texas,  622;  1  Texas  Civ.  App., 
411.  As  to  constitutional  law,  due  process,  etc. :  Cooley's  Const.  Lim., 
369,  353  (star  paging) ;  Ryan  v.  State,  5  Neb.,  276;  Camp  v.  Rogers, 
44  Conn.,  291;  State  v.  Mayor,  etc.,  8  Vroom,  39;  Railway  v.  Ellis,  165 
U.  S.,  150. 

The  rights  of  the  State  and  of  the  owner  of  land  sold  for  taxes  are 
fixed  in  this  State  by  the  act  of  sale  by  the  collector,  which  merges  the 
legal  lien  with  the  interest  passed  by  the  sale.  This  proposition  is  true 
whether  the  sale  is  to  a  private  individual  or  to  the  State ;  and  any  right 
the  State  may  have  after  such  sale  is  a  legal  right  to  the  property  if  the 
sale  is  valid  or  an  equitable  lien  growing  out  of  the  failure  to  collect 
the  tax  where  the  sale  is  invalid,  and  while  the  State  might,  by  appro- 
priate Legislation,  vest  this  equitable  lien  in  a  purchaser  at  a  tax  sale, 
or  might  pursue  its  equitable  lien  in  the  courts:  it  can  not  resort  to  a 
second  legal  proceeding  after  the  status  of  the  parties  has  been  fixed 
by  a  sale,  without  violating  the  constitutional  guarantee  of  due  process. 
Bill  of  Rights;  chap.  103,  Gen.  Laws,  1897,  generally,  and  particularly 
sees.  2  and  6  thereof.  As  to  constitutionality  of  a  sale  by  tax  collector, 
see  McFadden  v.  Longham,  58  Texas,  579. 
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The  court  erred  in  affirming  the  judgment  of  the  trial  court,  and  hold- 
ing thereby  that  the  Constitution  of  this  State  does  not,  by  necessary 
implication  drawn  from  its  provisions  for  the  collection  of  taxes  and  for 
sales  of  property  for  taxes,  preclude  legislation  providing  for  special 
judicial  sale  to  enforce  collection  of  delinquent  taxes. 

The  appellate  court  erred  in  affirming  the  judgment  of  the  lower  court, 
and  in  establishing  a  general  lien  upon  all  the  surveys  involved,  for  col- 
lector's, printer's,  county  clerk's  fees,  and  all  costs  of  this  suit  in  the 
court  below,  and  in  directing  the  lands  to  be  sold  first  as  separate  tracts 
for  the  taxes  and  interest  claimed  by  the  State,  and  directing  the  lands 
to  be  sold  a  second  time,  under  the  same  order  of  sale,  to  enforce  the 
collection  of  s^id  printer's,  collector's,  and  county  clerk's  fees,  and  costs 
of  court. 

Sections  11,  13,  15  and  16  of  article  8  of  the  Constitution  of  the  State 
of  Texas  provide  for  the  enforcement  of  the  collection  of  delinquent 
taxes  by  an  annual  and  summary  levy  by  the  collector  of  taxes,  and  the 
designation  of  this  mode  of  collection  operates  as  an  exclusion  of  all 
other  modes,  and  this  suit  or  special  proceeding  for  condemnation  and 
sale  under  a  decree  of  the  court  is  without  authority  of  law.  Section  1, 
article  2,  of  the  Constitution  of  Texas  divides  the  powers  of  the  govern- 
ment into  three  separate  departments,  viz.,  a  legislative,  an  executive,  and 
a  judicial  department;  and  said  section  prohibiting  each  department 
from  exercising  the  powers  attached  to  the  other  departments,  and  the 
collection  of  taxes  being  a  function  of  the  executive  branch  of  the  gov- 
ernment, the  act  of  the  Legislature  by  virtue  of  which  this  suit  is  brought 
(chapter  103,  General  Laws  Twenty-fifth  Legislature)  is  unconstitu- 
tional and  void  in  so  far  as  it  vests  in  the  court  power  to  collect  delin- 
quent taxes,  and  plaintiff's  suit  is  therefore  without  authority  of  law. 
Sees.  11,  13,  16,  16,  art.  8,  Const.  1876;  sec.  1,  art.  2,  Const.  1876;  sees. 
20,  21,  23,  art.  12,  Const.  1869 ;  Laws  of  Texas  regulating  sales  of  land 
for  taxes  from  1876  to  1895;  McFadden  v.  Longham,  58  Texas,  579; 
Lockhart  v.  Houston,  45  Texas,  317;  Turnpike  Com'rs  v.  Railway,  1  S. 
W.  Rep.,  671 ;  Louisville  Water  Co.  v.  Commonwealth,  6  Law.  Rep.  Ann., 
69;  Grant  v.  Grant,  12  S.  C,  29. 

T,  8.  Smith,  Attorney-General,  and  D.  E.  Simmons,  Assistant,  for 
defendant  in  error. — The  delinquent  tax  act  (chapter  103,  General  Laws 
1897)  provides  a  suit  in  rem  or  a  proceeding  quasi  in  rem,  and  does  not 
seek  a  judgment  in  personam,  and  therefore  does  not  require  persons 
against  whom  the  taxes  were  assessed,  not  now  the  owners  thereof,  to 
be  made  parties  defendant  in  such  suit.  Gen.  Laws  25th  L^.,  chap. 
103,  sees.  1,  2,  6,  7 ;  State  v.  Mantooth,  49  S.  W.  Rep.,  683 ;  2  WUl- 
son,  C.  C,  sees.  173,  740;  28  Texas,  328;  45  Texas,  8;  73  Texas, 
431,  343;  87  Texas,  109;  92  Texas,  319;  4  Neb.,  537;  48  S.  W.  Rep., 
789;  21  Ohio  St.,  210;  19  Wall,  227;  26  S.  W.  Rep.,  619. 

The  Legislature  has  the  necessary  power  to  provide  whatever  procedure 
seems  best  adapted  for  collecting  taxes  and  for  foreclosing  a  lien  which 
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is  given  by  the  Constitution  and  the  law.  Standifer  v.  Wilson,  54  S.  W. 
Rep.,  899;  4  Neb.,  537;  48  S.  W.  Rep.,  789;  21  Ohio  St.,  210;  15 
Wall.,  300,  319;  19  Wall.,  227;  65  Texas,  619;  73  Texas,  343;  26  S.  W. 
Kep.,  619 ;  92  Texas,  319 ;  Clarke  v.  Strickland,  2  Cnrt.,  493 ;  Hodgdon 
V.  Burleigh,  4  Fed.  Rep.,  Ill;  Masterson  v.  State,  42  S.  W.  Rep.,  1003; 
Conklin  v.  City  of  El  Paso,  44  S.  W.  Rep.,  883;  Traylor  v.  State,  46  S. 
W.  Rep.,  81 ;  Pristoe  v.  Blum,  92  Texas,  80. 

BROWN",  Associate  Justice. — Under  the  provisions  of  chapter  103 
of  the  general  laws  of  1897,  page  132,  this  suit  was  instituted  in  the 
District  Court  of  San  Augustine  County  to  foreclose  the  State's  lien  for 
the  taxes  of  the  years  1884  to  1896,  inclusive,  upon  fourteen  tracts  of 
land  lying  in  the  said  county,  patented  in  the  name  of  the  Southern 
Pacific  Railroad  Company.  It  was  alleged  that  the  plaintiff  in  error 
was  the  owner  of  the  said  land,  that  it  had  been  regularly  assessed  for 
taxes  in  the  names  of  different  parties  for  each  year,  and,  after  January 
1,  1885,  each  tract  had  been  sold  for  the  taxes  of  1884,  at  which  sale 
the  State  bid  it  in  according  to  law.  The  petition  alleged  that  the 
County  Commissioners  Court  of  San  Augustine  County  had  caused  the 
tux  collector  of  the  said  county  to  prepare  a  list  of  "all  lands,  lots,  or 
parts  of  lots  sold  to  the  State  of  Texas  for  taxes  since  the  first  day  of 
January,  1885,  which  had  not  been  redeemed  according  to  law,''  and  also 
alleged  that  the  county  commissioners  had  examined  and  approved  said 
list  and  caused  the  same  to  be  published,  as  prescribed  by  said  act.  The 
petition  was  sworn  to  as  required  by  the  statute. 

The  defendant  answered  by  a  general  demurrer  and  special  exceptions 
and  by  special  answer,  which  contained  the  following  allegations :  "And 
for  answer  in  this  behalf,  defendant  denies  all  and  singular  the  allega- 
tions of  plaintiff's  petition,  and  further  answering,  defendant  shows  that 
he  purchased  the  lands  described  in  plaintiff's  petition  and  exhibits 
about  the  y^ar  1889 ;  that  said  lands  have  been  sold  by  the  collector  of 
taxes  of  San  Augustine  County  for  1884  taxes  and  for  the  taxes  of  subse- 
quent years,  and  they  have,  in  every  instance,  been  bid  in  by  the  collector 
of  taxes  for  the  State  of  Texas,  in  obedience  to  the  laws  of  the  said  State." 
The  answer  of  the  defendant  was  sworn  to. 

The  evidence  showed  that  the  lands  had  been  assessed  for  taxes  in  each 
year,  as  alleged,  and  that  each  survey  had  been  sold  for  taxes  of  1884  and 
bid  in  by  the  State;  that  the  lands  were  not  assessed  as  the  property  of 
the  defendant  for  any  year  named,  but  were  assessed  in  different  names 
as  owners,  and  for  some  years  as  the  property  of  unknown  owners.  The 
proof  showed  that  the  Commissioners  Court  of  San  Augustine  County 
had  complied  with  the  law  in  making  the  list  and  in  causing  the  same 
to  be  recorded  and  published  and  that  the  land  had  never  been  redeemed 
from  the  State. 

The  case  was  tried  before  the  court  without  a  jury  and  judgment  was 
rendered  in  favor  of  the  State  against  the  defendant,  League,  foreclosing 
the  State's  lien  upon  the  land  described  in  the  petition  for  the  amount 
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of  the  taxes  due  to  the  State,  with  the  interest  at  6  per  cent  per  annum 
and  penalties  as  prescribed  by  the  statute,  with  the  cost  provided  by 
chapter  103,  and  the  cost  of  court,  and  directing  the  sale  of  the  land.  It 
was  also  ordered  that  the  purchaser  be  placed  in  possession  within  thirty 
days  as  in  the  case  of  ordinary  foreclosures.  The  judgment  was,  by  the 
Court  of  Civil  Appeals,  reformed  so  as  to  eliminate  the  10  per  cent  dam- 
ages and  that  clause  which  awarded  possession  within  thirty  days,  giving 
right  of  redemption  within  two  years.  As  reformed,  the  judgment  of 
the  District  Court  was  affirmed. 

The  writ  of  error  was  granted  because  we  were  of  opinion  that  the  im- 
position of  interest  upon  the  taxes,  after  they  had  accrued,  was  violative 
of  section  16,  article  1,  of  the  Constitution,  there  being  no  law  in  force 
at  the  time  the  taxes  were  levied  and  assessed  which  authorized  the  collec- 
tion of  interest  thereon.  But,  upon  more  careful  examination  of  the 
case,  we  are  satisfied  that  the  judgment  of  the  Court  of  Civil  Appeals  is 
correct  and  must  be  affirmed. 

We  deem  it  unnecessary  to  enter  into  a  discussion  of  the  various 
grounds  presented  in  the  application  for  the  writ  of  error ;  they  are  well 
disposed  of  by  the  opinion  of  Chief  Justice  Garrett.  However,  upon 
the  point  on  which  the  writ  was  granted,  we  will  say  that  the  answer  of 
the  defendant  sets  up  the  sale  of  the  lands  for  taxes  and  the  purchase  of 
them  by  the  State,  insisting  that  the  State  is  bound  by  its  purchase. 
No  attack  is  made  upon  the  sale  nor  upon  any  of  the  proceedings  leading 
up  to  it,  and  it  stands  before  the  court,  under  the  defendant's  allegations, 
as  a  valid  sale  by  which  the  title  passed  to  the  State.  The  State  having 
acquired  the  title,  had  the  power  to  waive  its  right,  and  in  order  to  per- 
fect the  claim  beyond  all  dispute,  to  foreclose  its  lien  on  the  land  as 
against  the  then  claimant,  and  in  doing  so,  had  the  authority  to  pre- 
scribe such  terms  as  it  deemed  proper  and  just.  The  claimant  of  the 
lands  being  a  party  defendant,  could  have  disclaimed  any  interest  in  it 
and  might  thus  have  escaped  any  cost  for  proceedings  had  after  such  dis- 
claimer. The  defendant  chose  not  to  pursue  this  course,  and  he  has  no 
cause  of  complaint  as  the  case  stands  before  this  court,  because,  by  his 
own  showing,  he  had  no  title  to  be  affected  by  it,  and  depended  solely 
upon  the  grace  of  the  State  for  whatever  he  might  get  out  of  the  land. 
This  conclusion  is  based  upon  the  fact  that  the  title  in  the  State  is  per- 
fect, and  it  is  not  intended  to  express  an  opinion  on  the  question  when 
the  proof  does  not  show  this  fact. 

The  defendant  claims  that  his  general  denial  prevents  the  taking  of 
the  answer  as  true,  and  that  there  was  no  proof  showing  that  the  State 
had  title  in  the  land  or  that  the  defendant  himself  was  claiming  title 
thereto.  The  law  under  which  this  proceeding  is  had  required  the  plead- 
ings of  both  parties  to  be  sworn  to.  A  general  denial  is  not  applicable 
to  this  case.  It  is  similar  to  the  practice  in  case  of  mandamus,  where  it 
is  held  that  because  a  defendant  is  required  to  traverse  the  allegations 
of  the  plaintiff  or  to  confess  and  avoid  them,  a  general  denial  is  no  an- 
swer and  will  not  prevent  judgment  being  taken  upon  the  petition  and 
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the  answer.  Sansom  v.  Mercer,  68  Texas,  488.  It  was  unnecessary  for 
the  State  to  prove  the  facts  alleged  and  sworn  to  by  the  defendant.  Og- 
den  &  Johnson  v.  Bosse,  86  Texas,  344. 

The  judgment  of  the  Court  of  Civil  Appeals  is  aflSrmed,  with  the  costs 
of  this  court  adjudged  against  the  plaintiff  in  error. 

Afjlnned. 


Ernest  Turner  v.  C.  W.  Cotton^  County  Judge. 

No.  914.    Decided  May  21,  1900. 

Supreme  Court— JuriBdiction — ^Mandamus — County  Judge. 

The  Supreme  Court  is  without  jurisdiction  to  issue  the  writ  of  mandamus  against 
a  county  judge,  he  not  being  an  officer  of  the  State  government  within  the  meaning 
of  article  946,  Revised  Statutes.  Following  Travis  County  v.  Jourdan,  91  Texas,  217. 
(P.  5S9.) 

Original  application  for  writ  of  mandamus  against  respondent  as 
County  Judge. 

Eespondent  C.  W.  Cotton  having  considered  himself  disqualified  to 
act  in  matters  connected  with  administration  upon  the  estate  of  a  dece- 
dent, by  reason  of  certain  proceedings  in  which  he  had  formerely  acted 
as  counsel,  the  application  sought  to  require  him  to  act  therein,  denying 
that  he  was  in  fact  so  disqualified. 

Wm.  J.  Berne,  Jr.,  for  applicant. 

GAINES,  Chief  Justice. — This  is  a  petition  for  the  writ  of  man- 
damns  to  the  County  Judge  of  Hamilton  County.  Article  946  of  the 
Revised  Statutes  provides  that  this  court  may  issue  writs  of  ^^mandamus 
against  any  district  judge  or  officer  pf  the  State  Government,  except  the 
Governor  of  the  State."  In  Travis  County  v.  Jourdan,  91  Texas,  217, 
is  was  held  that  county  officers,  though  officers  of  the  State  in  a  certain 
sense,  are  not  "officers  of  the  State  Government"  within  the  meaning  of 
the  provision  quoted.  The  writ  in  that  case  was  sought  against  a  county 
treasurer.  If  the  county  treasurer  be  not  an  "officer  of  the  State  Govern- 
*  ment"  in  the  sense  of  those  terms  as  used  in  the  statute,  neither  is  a 
-county  judge.  It  follows  that  we  are  without  the  power  to  issue  the  writ 
prayed  for  in  this  case,  and  therefore  the  petition  is  dismissed. 

Petition  for  mandamus  dismissed. 
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Texas  Land  and  Loan  Company  et  al.  v.  Ellen  J.  Winter. 

No.  908.    Decided  May  24,  1900. 

1.  Trial — Judgment  Entry-Subsequent  Proceedings. 

Failure  to  enter  upon  the  minutes  of  the  court  a  judgment  making  final  disposi- 
tion of  the  case  does  not  change  its  attitude,  and  no  further  proceedings  can  be  had 
at  a  subsequent  term  except  to  enter  such  order  nunc  pro  tunc.    (P.  563.) 

2.  Final  Judgment — ^What  Constitutes. 

In  order  to  constitute  a  final  judgment  dismissing  a  cause  there  must  be  an  ex- 
press adjudication  to  that  effect.  It  is  not  sufficient  that  the  court  make  a  ruling 
which  should  logically  lead  to  a  final  disposition  of  it,  but  the  consequence  of  the 
ruling  to  the  parties  must  also  be  declared.    (P.  563.) 

8.    Same— Buling  on  Demurrer. 

Sustaining  exceptions  going  to  the  foundation  of  plaintiff's  action  as  pleaded,  with- 
out entering  judgment  or  taking  further  action  thereon,  did  not  operate  as  a  dia> 
missal.  Plaintiff,  notwithstandng  such  ruling,  had  a  right  to  amend  his  pleadings  so 
long  as  the  case  remained  in  court;  the  order  remained  interlocutory  and  the  case 
open  to  proceedings  at  a  subsequent  term.    (Pp.  561-564.) 

4.    Same. 

A  defendant  whose  exceptions  were  sustained,  but  no  order  entered  thereon,  ft 
judgment  being  rendered  against  him  at  a  subsequent  term,  was  bound  by  such  judg- 
ment until  reversed  on  appeal,  the  entry  of  such  final  judgment  prevailing  over  the 
rulings  made  on  the  demurrer.    (Pp.  561-564.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Third  District,  in  an  ap- 
peal from  McLennan  County. 

Action  by  John  G.  Winter  to  enjoin  execution  of  a  dormant  judgment 
against  himself  and  wife.  Defendant,  the  loan  company,  made  the  wife 
a  party  to  a  cross-action  to  revive,  and  had  such  judgment.  This,  on 
appeal,  was  affirmed  as  to  Winter  and  reversed  as  to  the  wife,  and  the 
loan  company  obtained  writ  of  error. 

Jos,  A.  Harrison,  for  plaintiff  in  error. — An  order  of  court  sustaining 
exceptions  to  pleadings,  but  not  entering  judgment  thereon,  so  as  to  dis- 
pose of  the  case,  is  not  a  final  judgment,  but  an  interlocutory  order, 
and  will  not  support  an  appeal;  consequently  will  n©t  support  a  plea 
of  res  adjudicata.     Black  on  Judg.,  arts.  29,  695;  Freeman  on  Judg., 

3  ed.,  art.  251;  Bigelow  on  Estoppel,  4  ed.,  56;  2  Am.  and  Eng.  Enc. 
of  PI.  and  Prac.,'61,  62;  State  v.  Staylor,  17  Atl.  Rep.,  392;  Paddock 
V.  Insurance  Co.,  12  N.  Y.,  591;  Johnson  v.  Polk  Co.,  3  So.  Rep.,  414; 
Rose  V.  Gibson,  71  Ala.,  35 ;  State  v.  Falconer,  5  S.  W.  Rep.,  193 ;  Slagle 
V.  Bodmer,  58  Ind.,  465;  Knapp  v.  Marshall,  26  111.,  63;  Palmer  v. 
Crane,  8  Mo.,  619;  Kirchner  v.  Wood,  48  Mich.,  199;  Moraga  v.  Emeric,, 

4  Cal.,  308;  Miller  v.  Railroad,  7  Neb.,  227;  Webb  v.  Buckelew,  82  N. 
Y.,  555. 

F.  M.  Maxwell  and  Felix  H.  Robertson,  for  defendant  in  error. — The 
District  Court,  when  it  satisfactorily  appears  that  an  order  was  actually 
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made  at  a  former  term  which  was  not  entered  on  the  minutes,  may  at 
any  time  direct  such  order  to  be  entered  on  the  records  as  of  the  term 
when  such  order  was  made.     Batts^  Civ.  Stats.,  art.  1357,  note  5798. 

The  action  of  the  court  in  cause  No.  6505  on  the  17th  day  of  January, 
1895,  in  sustaining  all  the  exceptions  made  by  defendants  to  plaintifPs 
petition,  was  as  conclusive  of  that  cause  of  action  as  if  the  plaintiff  had 
proved  all  its  allegations  and  a  judgment  had  been  rendered  against  it. 
Such  judgment  is  binding  until  reversed,  vacated  or  set  aside.  Merle 
V.  Andrews,  4  Texas,  200;  Parker  v.  Spencer,  61  Texas,  155;  Freeman 
on  Judg.,  2  ed.,  sec.  267. 

When  the  nunc  pro  tunc  order  wag  made  giving  effect  to  the  order 
which  had  been  made  in  cause  6505  on  the  17th  of  January,  1895,  then 
the  record  of  cause  6505  stood  as  if  a  proper  entry  on  the  minutes  of  the 
court,  of  the  ruling  on  defendants'  exceptions,  had  been  entered  on  the 
17th  of  January,  1895.  Burnett  v.  State,  14  Texas,  455;  Rhodes  v. 
State,  29  Texas,  188;  Freeman  on  Judg.,  2  ed.,  par.  67. 

There  can  be  only  one  final  judgment  in  cause  No.  6505.  Rev.  Stats., 
art.  1337 ;  Bomar  v.  Parker,  68  Texas;  438. 

The  form  of  a  judgment  is  not  material  if  it  contains  suflBcient  to  show 
what  was  the  action  taken  by  the  court ;  it  must  be  read  in  the  light  of 
the  pleadings.  Hamman  v.  Lewis,  34  Texas,  478 ;  Dunlap  v.  Souther- 
Irn,  63  Texas,  42 ;  Freeman  on  Judg.,  2  ed.,  par.  45. 

The  defendants'  exceptions  to  plaintiff's  petition  having  been  sustained 
on  the  17th  day  of  January,  1895,  and  the  plaintiff  having  declined  to 
amend,  but  excepting  to  that  order  of  the  court,  the  legal  consequence 
of  such  action  was  the  dismissal  of  cause  No.  6505  as  to  Ellen  J.  Winter, 
and  any  judgment  rendered  against  her  at  a  subsequent  term  is  void. 
Wooton  V.  Manning,  11  Texas,  328 ;  Freeman  on  Judg.,  2  ed.,  par.  267. 

After  an  order  had  been  made  in  cause  6505  sustaining  the  exceptions 
presented  by  Mrs.  Winter  to  plaintiff's  pleading,  and  that  term  of  the 
court  had  closed,  she  was  not  required  to  be  longer  attendant  upon  the 
court  or  cognizant  of  what  might  be  attempted  in  that  case.  Coffee  v. 
Black,  50  Texas,  118. 

The  judgment  attempted  to  be  entered  against  Mrs.  Winter  on  the 
17th  of  October,  1895,  in  cause  No.  6505  was  void,  unless  jurisdiction 
over  her  person  had  been  acquired  in  some  one  of  the  methods  prescribed 
by  law.  Rev.  Stats.,  art.  1245;  Witt  v.  Kaufman,  25  Texas  Supp.,  384; 
Douthit  V.  Martin,  39  S.  W.  Rep.,  944. 

WILLIAMS,  Associate  Justice.— On  the  27th  of  October,  1893,  the 
plaintiff  in  error  instituted  suit  against  John  G.  Winter  and  his  wife, 
EUen  J.  Winter,  who  is  the  defendant  in  error,  to  recover  judgment 
against  the  husband  for  a  debt  and  against  both  parties  for  the  fore- 
closure of  a  lien  upon  the  property  described  in  the  petition,  arising 
upon  a  contract  between  Winter  and  wife  and  Wm.  Cameron  &  Co.  for 
material  furnished  by  the  latter  for  the  improvement  of  such  property. 
Vol.  LXXXXIII.  Supreme -36 
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and  assigned  by  them  to  plaintiff.  Winter  and  wife,  by  attorneys  em- 
ployed by  Winter,  filed  an  answer,  containing  exceptions  to  the  plaintiffs 
petition,  some  of  which  were  fundamental,  and,  if  good,  went  to  the 
foundation  of  the  action.  On  the  17th  of  January,  1895,  the  exceptions 
were  presented  and  were  sustained  by  the  following  entry  upon  the 
judge's  docket:  "Exceptions  of  defendants  to  plaintiff's  petition  sus- 
tained. Plaintiff  excepts."  This  order  was  not  carried  into  the  minutes 
of  the  court  and  no  further  action  was  taken  in  the  cause  until  the  Oc- 
tober term,  1895,  when  John  G.  Winter,  by  agreement  between  him  and 
the  plaintiff,  and  without  the  knowledge  of  his  wife  or  the  attorneys  rep- 
resenting them,  withdrew  the  answer  previously  filed  and  presented  an- 
other answer  in  lieu  thereof,  in  the  names  of  himself  and  wife,  in  which 
they  admitted  the  allegations  of  plaintiff's  original  petition  and  virtually 
consented  to  the  judgment  prayed  for.  The  court,  upon  this  answer 
and  agreement  and  proof  heard,  entered  judgment  in  favor  of  the  plain- 
tiff against  John  6.  Winter  for  the  debt  sued  for  and  against  both  par- 
ties for  the  foreclosure  as  sought.  This  judgment  makes  no  reference 
to  the  previous  ruling  on  exceptions.  An  order  of  sale  having  been 
taken  out  on  this  judgment  prior  to  the  18th  of  August,  1897,  John  G. 
Winter  at  that  time  instituted  the  proceeding  now  before  us  to  enjoin 
the  execution  of  the  writ  upon  the  ground  that  the  judgment  was  dor- 
mant. The  Texas  Land  and  Loan  Company  filed  a  cross-petition  for  a 
revival  of  the  judgment,  making  Ellen  J.  Winter  a  party.  She  answered 
the  petition  for  the  revival  of  the  judgment,  claiming  that  the  judgment 
wap  void  because  of  the  fact  that  the  court,  prior  to  its  rendition,  had 
entered  a  final  judgment  sustaining  exceptions  to  the  petition  and  dis- 
posing of  the  cause,  and  that  she  was  no  longer  before  the  court  when 
the  last  judgment  was  entered.  She  also  asked  that  the  judgment  pre- 
viously pronounced  upon  demurrer  be  entered  nunc  pro  tunc  so  as  to 
show  that  the  cause  was  thereby  finally  disposed  of  as  to  her.  The  Dis- 
trict Court,  passing  upon  these  several  issues,  granted  the  motion  to  enter 
nunc  pro  tunc  the  order  of  January  term,  1895,  so  far  as  to  show  simply 
that  the  exceptions  to  the  petition  were  sustained  and  that  plaintiff  ex- 
cepted, but  refused  to  add  to  such  entry  a  further  adjudication  finally 
disposing  of  the  case.  The  court  also  entered  judgment  reviving  the 
judgment  of  October  term,  1895,  as  prayed  for  by  the  plaintiff.  Mrs. 
Winter  carried  the  case  to  the  Court  of  Civil  Appeals  by  writ  of  error, 
in  which  the  judgment  below  was  aflBrmed  in  favor  of  plaintiff  as  against 
John  G.  Winter  and  was  reversed  in  favor  of  Mrs.  Winter,  and  the  cause 
was  remanded  with  instructions  to  the  trial  court  to  enter  nunc  pro  tunc 
a  final  judgment  in  her  favor,  based  upon  the  order  of  the  court  made 
at  the  January  term,  1895,  disposing  of  the  demurrers,  discharging  her 
from  that  cause  without  foreclosure  of  the  lien  prayed  for,  and  that  the 
court  enter  judgment  in  her  favor  in  the  present  proceeding  that  plain- 
tiff take  nothing,  etc.  The  Court  of  Civil  Appeals  held  that  the  acti  m 
upon  the  demurrers  at  the  January  term,  1896,  amounted  to  a  fin  1 
judgment  disposing  of  the  case  as  to  Mrs.  Winter,  and  that  in  con8<- 
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quence  thereof,  she  was  no  longer  before  the  court  when  the  judgment 
of  October,  1895,  was  rendered,  and  that  the  court,  therefore,  had  no 
power  over  her  or  to  render  any  judgment  against  her.  This  court, 
behaving  this  view  of  the  case  to  be  erroneous,  granted  the  present  writ 
of  error,  and  the  question  thus  raised  is  the  one  upon  which  the  determi- 
nation of  the  controversy  depends.  If  the  proposition  that  the  judg- 
ment upon  demurrer  was  a  final  adjudication  of  the  cause  were  true,  it 
would  undoubtedly  follow  that,  after  the  adjournment  of  the  term  at 
which  it  was  rendered,  the  court  would  have  had  no  such  jurisdiction  over 
the  parties  or  the  subject  matter  of  that  suit  as  to  empower  it  to  render, 
upon  the, issues  of  that  cause,  any  further  judgment  affecting  them.  It 
is  equally  true  that  a  failure  to  enter  the  order  or  judgment  of  the  court 
upon  the  minutes  does  not  change  the  attitude  of  the  case,  for,  when  the 
controversy  arose,  it  was  unquestionably  competent  for  the  court  to  sup- 
ply the  omission  and  to  make  such  entry  nunc  pro  tunc  as  would  properly 
represent  the  action  previously  taken.  We  shall  therefore  treat  the  case 
as  if  the  proper  entry  upon  the  minutes  had  been  made  in  January, 
1895.  W^e  can  not  agree,  however,  to  the  proposition  that  the  action 
then  taken  by  the  court  was  a  final  disposition  of  the  case  or  of  any  issue 
in  it  as  to  any  party  to  it.  The  entry  made  was  nothing  more  than  the 
recorded  expression  of  the  ruling  of  the  court  sustaining  the  exceptions. 
If  the  dismissal  of  the  case  should  have  logically  followed  from  the  ruling 
made,  it  was  nevertheless  essential  to  the  finality  of  the  action  of  the 
court  that  it  should  have  declared  such  consequence  by  the  judgment 
pronounced.  It  is  not  sufficient  to  constitute  a  final  judgment  that  the 
court  make  a  ruling  which  should  logically  lead  to  a  final  disposition 
of  the  cause,  but  the  consequence  of  the  ruling  to  the  parties  must  be 
also  declared.  One  of  the  accepted  definitions  of  a  final  judgment  is 
that  it  is  "the  awarding  of  the  judicial  consequences  which  the  law  at- 
taches to  f acts.^'  Hanks  v.  Thompson,  5  Texas,  6 ;  Bradshaw  v.  Davis, 
8  Texas,  344 ;  Warren  v.  Shuman,  5  Texas,  449.  Should  it  be  conceded, 
therefore,  as  contended  by  defendant  in  error,  that  a  dismissal  of  the 
cause  or  a  final  judgment  in  favor  of  Mrs.  Winter,  at  least,  properly  fol- 
lowed from  the  ruling  on  exceptions,  it  can  not  be  admitted  that  the 
court,  by  its  judgment,  so  declared  and  adjudicated.  It  is  not  enough 
to  make  a  final  judgment  that  we  can  see  that  the  court  ought  to  have 
rendered  one.  W^hat  the  court  did  must  have  amounted  to  a  final  deter- 
mination of  the  rights  of  the  parties  resulting  from  the  ruling  made. 
In  the  case  of  Andrews  v.  Richardson,  21  Texas,  295,  an  order  was  en- 
tered that  if  the  plaintiff  should  not  amend  his  petition  by  the  first  day 
of  the  term  next  succeeding  the  order,  the  case  should  be  dismissed.  The 
plaintiff  did  not  amend  his  petition  by  the  given  time,  but  did  amend 
later,  and,  after  such  amendment  and  the  taking  of  various  other  steps 
in  the  cause,  the  defendant  moved  to  dismiss  because  of  noncompliance 
with  the  order,  and  the  motion  was  sustained.  The  Supreme  Court,  in 
passing  upon  this  action,  said :  "The  motion  assumed  that  the  failure 
to  comply  with  the  order  operated  a  dismission  of  the  cause,  but  this  was 
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manifestly  a  mistake.  It  required  a  final  judgment,  from  which  an  ap- 
peal would  lie,  to  effect  such  dismission.  No  such  judgment  was  ren- 
dered; the  cause  was  not  dismissed."  This  authority  recognizes  the 
proposition,  which,  in  fact,  runs  through  all  our  decisions  on  the  subject, 
that  in  order  to  constitute  a  final  judgment  dismissing  a  cause,  there 
must  be  an  express  adjudication  in  substance  to  that  effect. 

But  it  can  not  leven  be  conceded  that  a  dismissal  of  the  plaintiff's  ac- 
tion necessarily  followed  from  the  ruling  announced  by  the  court  upon 
exceptions.  The  plaintiff,  notwithstanding  such  ruling,  had  the  right 
to  amend  its  pleadings  so  long  as  the  case  remainded  in  court.  If  the 
plaintiff  declined  to  amend  or  failed  to  ask  leave  to  amend,  the  court, 
if  it  considered  that  the  ruling  on  exceptions  established  that  there  was 
no  cause  of  action  sufficiently  averred  in  the  petition,  might  have  dis- 
missed the  case ;  but  the  dismissal,  in  such  cases,  "is  the  immediate  con- 
sequence rather  of  the  failure  to  amend  than  of  the  judgment  upon 
demurrer.^'  Hughes  v.  Lane,  25  Texas,  366.  The  entry  made  by  the 
judge  does  not  show  either  that  the  plaintiff  did  or  did  not  ask  leave  to 
amend,  but  no  action  was  taken  to  cut  off  the  right  of  amendment  at 
some  future  time.  The  case  was  thus  left  in  suspense  depending  upon 
such  order  as  the  court  might  thereafter  make. 

From  these  considerations,  as  well  as  from  the  authorities  cited,  it 
follows  that  the  order  made  by  the  court  upon  the  exceptions  was  not  a 
final  disposition  of  the  case,  but  was  simply  interlocutory.  It  is  well 
settled  that  judgments  of  this  character  do  not,  as  do  final  judgments, 
deprive  the  court  of  power  over  the  parties  and  the  subject  matter  in- 
volved. On  the  contrary,  until  the  final  judgment  is  rendered,  the  court 
has  complete  power  to  render  such  judgment  as  it  deems  the  parties,  upon 
the  merits,  are  entitled  to  have,  since  the  parties  and  subject  matter  are 
before  the  court  and  subject  to  its  jurisdiction.  Freeman  on  Judg.^ 
sees.  29,  32(a),  121,  142,  251;  Perkins  v.  Fourinquet,  6  How.,  209;  1 
Black  on  Judg.,  308 ;  2  Id.,  509,  695.  We  are  not  speaking  now  of  the 
regularity  of  the  proceedings,  but  merely  of  the  power  of  the  court.  The 
fact  that  the  suit  and  the  parties  to  it  were  still  in  court  made  them  sub- 
ject to  its  authority  and  to  the  judgment  finally  rendered,  and  their  rem- 
edy against  error  in  the  action  taken  was  by  appropriate  appellate  proceed- 
ing. It  is  evident  that  none  of  the  parties  to  the  case  could  have  ap- 
pealed from  the  order  upon  the  exceptions.  In  addition  to  those  cited,, 
the  following  authorities  hold  that  a  judgment  sustaining  or  overruling 
a  demurrer  but  not  expressly  disposing  of  the  case,  is  not  a  final  judgment 
from  which  an  appeal  may  be  prosecuted :  Elwell  v.  Johnson,  74  X.  Y., 
80;  Cambridge,  etc..  Bank  v.  Lynch,  76  N.  Y.,  514;  Kirchner  v.  Wood, 
48  Mich.,  199;  Rose  v.  Gibson,  71  Ala.,  35;  Gage  v.  Eich,  56  111.,  297; 
13  Am.  and  Eng.  Enc.  of  Law,  pp.  24,  25,  and  cases  cited.  Notwith- 
standing the  opinion  previously  expressed  in  the  ruling  on  the  exceptions, 
the  court,  when  it  came  to  finally  dispose  of  the  cause,  had  complete 
power  to  render  such  judgment  as  in  its  opinion  the  rights  of  the  parties 
demanded,  and  if  such  judgment  was  inconsistent  with  the  order  made 
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upon  the  exceptions,  the  order  must  give  way  to  the  judgment  instead 
of  limiting  its  effect.  Cannon  v.  Hemphill,  7  Texas,  194.  We  conclude 
that  the  action  taken  by  the  District  Court  in  the  present  proceeding 
in  the  entry  nunc  pro  tunc  of  the  order  of  the  January  term,  1895,  and 
in  the  judgment  holding  valid  the  judgment  of  the  October  term,  1895, 
was  correct  and  that  the  judgment  of  the  Court  of  Civil  Appeals,  in 
reversing  such  action  and  giving  instructions  to  enter  a  different  judg- 
ment, was  erroneous.  The  judgment  of  the  Court  of  Civil  Appeals  will 
therefore  be  reversed  and  that  of  the  District  Court  will  be  aflSrmed. 
Judgment  of  Court  of  Civil  Appeals  reversed  and  that  of  District 
Court  affirmed. 


6.  R.  Ferguson  et  al.  v.  Angelina  Ricketts  et  al. 

No.  910.    Decided  May  24,  1900. 

1.  Act  of  Sale— Protocol— Archives— Presumption  of  Deposit. 

The  original  protocol  of  an  act  of  sale  made  before  the  primary  judge  of  Nacog- 
doches being  found  in  the  office  of  the  county  clerk  of  Nacogdoches  County,  it;  will 
be  presumed  that  it  was  deposited  in  that  office  within  the  time  prescribed  by  law, 
though  bearing  a  memorandum  showing  that  the  grantor  acknowledged  it  and  re- 
quested its  registration  at  a  later  date.    (Pp.  567,  568.) 

2.  Oatstanding  Title— Claimants  Under  Common  Source. 

Where  one  deriving  his  title  to  land  by  conveyance  from  the  original  grantee  is 
claimed  as  the  common  source  of  title  for  plaintiff  and  defendant,  the  latter  may 
defeat  plaintiff's  recovery  by  the  proof  of  an  earlier  valid  conveyance  by  such 
original  grantee  to  a  person  other  than  such  common  source.    (P.  568.) 

8.    Same— Presumption — Case  Disting^uished. 

The  rule  that  proof  of  conveyance  from  the  original  grantee  to  a  person  other 
than  the  common  source  does  not  establish  an  outstanding  title, — ^the  presumption 
of  title  from  the  sovereignty  of  the  soil  to  the  common  source  (through  such  third 
pereon  in  whom  title  was  so  shown)  still  attaching  (Rice  v.  Railway,  87  Texas,  90), — 
does  not  apply  to  a  case  (like  the  foregoing)  in  which  the  outstanding  title  proved 
could  not  be  in  the  chain  of  title  of  the  common  source.    (P.  568.) 

Ebbob  to  the  Court  of  Civil  Appeals  for  the  Fourth  District,  in  an 
appeal  from  Hardin  County. 

Eicketts  and  others  sued  Ferguson  and  others  in  trespass  to  try  title, 
and  obtained  judgment  which  was  affirmed  on  appeal.  Appellants  then 
procured  writ  of  error. 

O'Brien,  Bordages  &  O'Brien,  for  plaintiffs  in  error. — Said  purported 
deed  or  public  act  of  sale  does  appear  from  the  evidence  to  have  been  on 
the  6th  day  of  November,  1837,  in  the  custody  and  possession  of  D. 
Lacy,  clerk  of  the  County  Court  of  Nacogdoches  County,  the  legal  cus- 
todian of  said  instrument,  no  actual  filing  in  the  office  of  the  alcalde 
having  been  usual  or  necessary,  and  the  presumption  being  that  it  had 
been  filed  and  deposited  therein,  and  the  hiw  making  it  original  evi- 
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dence.  And  if  the  foregoing  proposition  be  correct,  then  the  trans- 
lated copy  of  same,  marked  exhibit  "B,^'  ought,  under  said  agreement, 
also  to  have  been  admitted  in  evidence.  Act  May  13,  1846;  Rev.  Stats., 
1879,  art.  2256;  Rev.  Stats.  1895,  art.  2311;  1  Pasch.  Ann.  Dig.  Laws  of 
Texas,  art.  3717;  1  Sayles'  Civ.  Stats.,  art.  2311;  Hubert  v.  Bartlett,  9 
Texas,  97;  Andrews  v.  Marshall,  26  Texas,  212;  Hooper  v.  Hall,  35 
Texas,  82;  Storey  v.  Flanagan,  57  Texas,  650;  Van  Sickle  v.  Catlett,  75 
Texas,  404;  Johnson  v.  Timmons,  50  Texas,  521. 

If  the  court  excluded  said  instrument,  under  said  ninth  objection, 
which  was,  ^^Dccause  plaintiffs  and  defendants  derived  title  to  the  land 
in  contest  under  a  common  source,  to  wit,  under  R.  W.  B.  Martin, 
*  *  *  neither  party  to  the  suit  can  go  beyond  the  common  source," 
then  the  exclusion  of  same  was  erroneous,  in  that  the  defendants  could 
legally  go  behind  the  common  source  to  show  a  superior  outstanding 
legal  title,  and  if  shown  it  was  a  good  defense  to  plaintiffs'  suit.  Rev. 
Stats.,  art.  5266;  Meyer  v.  Hale,  23  S.  W.  Rep.,  991;  Rice  v.  Railway, 
24  S.  W.  Rep.,  1097;  Rice  v.  Railway,  26  S.  W.  Rep.,  1047;  Koenigheim 
V.  Miles,  67  Texas,  113;  Howard  v.  Masterson,  77  Texas,  41. 

Oliver  S,  Kennedy,  H.  0.  Lane,  Nicks  &  Bullitt,  and  W\  ^Y.  Dies,  for 
defendant  in  error. — The  purported  public  act  of  sale  from  Gregoria 
Garcia  to  Adolphus  Sterne  was  a  translated  copy  of  the  testimonio, 
which  was  not  admissible  in  evidence  unless  its  execution  was  first 
proven.  Wood  v.  Welder,  42  Texas,  408;  Hatchett  v.  Conner,  30  Texas, 
408;  Word  v.  McKinney,  25  Texas,  258;  De  Leon  v.  White,  9  Texas,  600. 

Said  purported  act  of  sale  does  not  appear  to  have  been  filed  in  the 
office  of  any  alcalde  or  judge  in  Texas  previous  to  the  first  Monday  in 
February,  1837,  and  the  court  can  not  presume  that  it  was  so  filed,  in 
the  face  of  the  record  and  the  evidence  offered  by  the  appellant  that 
it  was  filed  on  the  6th  of  November,  1837.  1  Sayles  Civ.  Stats.,  art. 
3717;  Rev.  Stats.  1879,  art.  2256;  Rev.  Stats.  1895,  art.  2311. 

If  said  paper  purporting  to  be  an  act  of  sale  was  in  fact  an  archive 
as  claimed  by  the  appellants,  then  it  should  have  been  in  the  possession 
of  the  Commissioner  of  the  General  Land  Office  at  Austin,  and  the 
copy  furnished  by  him.     1  Pasch.  Ann.  Dig.,  art.  70,  et  seq. 

Said  paper  was  in  the  Spanish  language  and  could  not  be  certified  as 
an  authentic  copy  by  the  clerk,  unless  it  was  shown  that  he  had  |a 
knowledge  of  the  language. 

Said  purported  act  of  sale  had  never  been  recorded  in  the  county 
where  the  land  or  any  part  of  the  same  was  situated,  and  could  not 
therefore  be  admitted  in  evidence,  and  was  properlv  excluded.  Rev. 
Stats.  1895,  art.  4641 ;  Rev.  Stats.  1879,  art.  4333. 

Plaintiffs  and  defendants  and  interveners  all  claim  the  land  under  a 
common  source,  that  is,  under  R.  W.  B.  Martin,  and  defendants  could 
not  introduce  the  said  purported  act  of  sale  to  Adolphus  Stem  to 
show  an  outstanding  title  to  defeat  plaintiffs'  action.    Rice  v.  Railway, 
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26  S.  W.  Sep.,  1047;  Glover  v.  Thomas,  75  Texas,  506;  Dycus  v.  Hart, 
2  Texas  Civ.  App.,  354. 

Said  act  of  sale  is  a  copy  of  a  copy,  and  is  not,  on  that  account,  ad- 
missible. 

The  paper  itself  shows  by  the  certificate  of  the  clerk  to  be  copied 
from  the  deed  records  of  Nacogdoches  County,  which  was  copied  from 
the  archives,  as  defendants  claim.  State  v.  Cardinas,  47  Texas,  288; 
Paschal  v.  Perez,  7  Texas,  349. 

BROWN,  Associate  Justiob. — Angelina  Ricketts,  S.  R.  Curtis, 
Georgia  Ricketts,  M.  W.  Francis,  Robbie  Francis,  Joe  Ramsour,  and  J. 
S.  Ramsour  sued  the  plaintiffs  in  error,  G.  R.  Ferguson,  W.  A.  Martin, 
J.  D.  Hooks,  and  Elias  Shaw,  in  the  District  Court  of  Hardin  County 
to  recover  a  league  of  land  granted  by  Coahuila  and  Texas  to  Gregoria 
Garcia.  Camilla  G.  Davis  and  A.  P.  Gray  intervened,  claiming  a  part 
of  the  survey. 

The  grant  to  Garcia  was  made  on  the  20th  day  of  June,  1835,  and 
on  the  23d  day  of  September,  1857,  Gregoria  Garcia  conveyed  the  land 
to  R.  W.  B.  Martin.  The  plaintiffs  and  the  interveners  claimed  under 
Martin,  and  .proved  by  the  introduction  of  title  papers  that  all  of  the 
defendants  except  Shaw  claimed  from  the  same  source.  It  is  asserted 
that  it  was  not  shown  that  Shaw  claimed  under  Martin,  but,  in  the 
view  that  we  take  of  the  case,  it  is  imnecessary  for  us  to  investigate 
that  question. 

The  plaintiffs  and  interveners  showed  a  regular  chain  of  title  from 
R.  W.  B.  Martin,  bearing  date  anterior  to  the  title  from  Martin  under 
which  the  defendants  claim.  The  defendants  offered  in  evidence  a  cer- 
tified copy,  from  the  office  of  the  clerk  of  the  County  Court  of  Nacog- 
doches County,  of  an  act  of  sale  from  Gregoria  Garcia  to  Adolphus 
Stem,  conveying  the  land  in  question,  dated  August  19,  1835,  made 
before  Louis  Rueg,  primary  judge,  and  signed  by  Garcia  and  the  judge 
with  two  assisting  witnesses.  The  clerk  certifies  this  instrument  to  be 
a  true  copy  of  archive  No.  23  of  the  said  oflSce.  The  plaintiffs  inter- 
posed ten  objections,  among  them  that  the  plaintiffs  and  defendants 
claim  under  a  common  source  of  title.  The  trial  court  sustained  the 
objections  of  the  plaintiff  and  excluded  the  instrument.  Judgment  was 
rendered  for  the  plaintiffs  and  the  interveners,  which  was  aflBrmed  by 
the  Court  of  Civil  Appeals. 

The  act  of  sale,  dated  the  19th  day  of  August,  1835,  by  Gregoria 
Garcia  to  Adolphus  Stem,  made  before  Louis  Rueg,  primary  judge  of 
Nacogdoches,  was  executed  in  compliance  with  the  law  then  in  force 
and  passed  the  title  to  the  land  in  question  to  Stern.  Being  prior  in 
date  to  the  conveyance  from  Garcia  to  R.  W.  B.  Martin,  it  constituted 
an  outstanding  legal  title  superior  to  that  of  Martin  and  was  a  good  de- 
fense to  the  plaintiff's  action  for  the  land. 

The  original  protocol  being  found  in  the  office  of  the  county  clerk  of 
Nacogdoches  County,  it  will  be  presumed  that  it  was  deposited  in  that 
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office  within  the  time  prescribed  by  law.     Nicholson  v.  Horton,  23 
,  Texas,  47. 

The  memorandum  made  upon  the  copy  offered  in  evidence  does  not 
show  that  the  original  protocol  was,  on  the  day  stated,  first  deposited  in 
the  office  of  the  county  clerk  of  that  county,  but  it  is  evident  that,  the 
original  being  in  the  office,  Gregoria  Garcia  appeared  and  acknowledged 
the  execution  of  it  in  the  form  prescribed  for  proving  deeds,  and  it 
was  then  recorded  in  the  deed  records. 

The  Court  of  Civil  Appeals  sustained  the  ruling  of  the  trial  court  in 
excluding  the  certified  copy  of  the  original  act  of  sale  upon  the  ground 
that  it  would  not  have  established  an  outstanding  title  if  admitted,  and, 
in  support  of  that  ruling,  cited  Eice  v.  Railway  Company,  87  Texas,  90, 
in  which  the  title  of  the  common  source  was  not  derived  directly  from 
the  original  grantee,  as  in  this  case,  but  there  was  a  gap  between  the 
sovereignty  of  the  soil  and  the  common  source.  The  defendants,  in 
that  case,  introduced  a  conveyance  from  the  original  grantee  to  another 
party,  but  did  not  show  that  it  was  not  a  link  in  the  title  of  the  common 
source,  and  this  court  held  that  the  presumption  that  the  common 
source  had  the  title  from  the  sovereignty  of  the  soil  would  include  the 
fact  that  the  title  proved  as  outstanding  was  embraced  in  the  chain  of 
title  between  the  common  source  and  the  government.  The  evidence 
did  not  establish  the  existence  of  an  outstanding  superior  title.  In  this 
case,  R.  W.  B.  Martin,  the  common  source,  derived  his  title  directly 
from  Gregoria  Garcia,  the  original  grantee.  The  government  was  the 
common  source  as  to  Martin  and  Stem;  the  latter  having  the  prior  con- 
veyance, had  the  superior  title.  There  was  no  chance  for  Stem's  title 
to  be  in  the  chain  of  the  common  source,  because  the  direct  connection 
of  Martin  with  Garcia  necessarily  excluded  the  conveyance  to  Stem- 
No  presumption  arises  that  the  common  source  has  acquired  an  inde- 
pendent outstanding  title.  Such  presumption  would  nullify  the  rule 
that  the  title  of  the  common  source  may  be  attacked  by  showing  a  su- 
perior outstanding  title. 

Garcia  having  parted  with  his  title  before  he  conveyed  to  Martin, 
the  instrument  excluded  would  have  shown  that  plaintiffs  did  not  have 
title  to  the  land,  and  the  court  erred  in  excluding  it  from  the  jury,  for 
which  error,  it  is  ordered  that  the  judgments  of  the  Court  of  CivU  Ap- 
peals and  of  the  District  Court  be  reversed  and  that  this  cause  be  re- 
manded. 

Reversed  and  remanded. 
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Oakland  Cemetery  Company  v.  Peoples  Cemetery 
Association  et  al. 

No.  902.    Decided  May  31,  1900. 

1.  Cemetery — ^Public  Use — ^Dedication. 

A  cemetery  corporation  organized  under  Revised  Statutes,  article  642,  section  5, 
subdiTiding  its  land  into  burial  lots,  and  having  plat  of  same  recorded,  thereby  dedi< 
cates  such  property  to  public  use  as  a  place  of  burial  for  the  dead.    (P.  574.) 

2.  Cemetery  Company — Status  of  Property. 

After  the  dedication  of  its  land  by  a  cemetery  company  to  public  use  as  a  burial 
place  the  legal  title  remains  in  the  corporation  only  for  the  purpose  of  conveying 
the  lots  to  those  who  desire  to  use  them  for  the  purpose  of  burying  the  dead;  no 
power  is  given  the  corporation  by  the  statute  to  convey  the  property  for  any  other 
purpose;  and  the  fact  that  the  subdivisions  are  made  unchangeable  and  the  power  to 
convey  restricted  to  "lot  or  lots  *  *  ♦  for  the  purposes  of  sepulture"  (Revised 
Statutes,  article  716)  limits  the  corporation's  powers  to  convey  to  the  quantities 
and  used  named.  The  company  by  such  dedication  surrenders  its  fee  simple  title 
and  becomes  a  trustee  to  carry  out  the  purposes  enumerated  in  the  statute.    (P.  574.) 

3.  Same — Debts — ^Execution. 

A  cemetery  company,  under  our  statute,  has  no  power  to  create  debts  on  the  faith 
of  the  lands  dedicated  to  burial  purposes,  and  the  sheriff  no  power  to  sell  such  lands 
under  execution  against  it,  though  the  purchasers  should  form  or  convey  to  another 
corporation  to  carry  out  the  trust.    (P.  575.) 

4.  Same — Case  Stated. 

-A  cemetery  company  created  under  Revised  Statutes,  article  642,  subdivision  5,  di- 
vided its  lands,  recorded  plat,  and  sold  lots  for  burial  purposes,  as  authorized  by 
Revised  Statutes,  articles  715-717.  Held,  that  the  unsold  lots  were  not  subject  to 
sale  under  execution  against  the  company;  nor  could  the  purchasers  at  such  sale 
transfer  title  to  a  new  company  organized  under  the  statute  to  carry  out  the  same 
trusts.    (Pp.  571-575.) 

Questions  certified  from  the  Court  of  Civil  Appeals  for  the  Fifth 
District,  in  an  appeal  from  Dallas  County. 

Cochrell  &  Muse,  Harris,  Etheridge  &  Knight,  and  Crawford  &  Craw- 
ford, for  appellant. — Land  dedicated  for  cemetery  purposes  and  laid 
out,  mapped  and  platted,  and  used  and  occupied  as  a  public  burying 
ground  is  not  subject  to  seizure  and  sale  under  an  ordinary  execution 
issued  on  an  ordinary  moneyed  judgment.  Freeman  on  Ex.,  2  ed.,  sec. 
172,  pp.  475,  476;  3  Am.  and  Eng.  Enc.  of  Law,  1  ed.,  58,  note  1; 
Brown  v.  Lutheran  Church,  23  Pa.  St.,  490 ;  Wolf ord  v.  Cemetery  Assn., 
56  X.  W.  Rep.,  56;  Louisville  v.  Nevin,  10  Bush,  551;  Hagaman  v.  Ditt- 
mar,  24  Kan.,  42;  Eailway  v.  Indianapolis,  12  Ind.,  620. 

The  Oakland  Cemetery  Company  being  a  quasi  public  corporation, 
and  tne  land  in  controversy  having  been  platted  and  the  plat  recorded, 
and  having  been  dedicated  to  the  public  as  a  burying  ground,  and  many 
bodies  having  been  buried  therein,  and  being  no  more  than  was  neces- 
sary and  proper  for  the  purposes  for  which  the  cemetery  company  was 
chartered  and  organized,  could  not  be  sold  under  an  execution  at  law. 
That  the  cemetery  is  a  public  or  quasi  public  corporation:     Cemetery 
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Assn.  V.  City  of  New  Haven,  21  Am.  Rep.,  643;  Lewis  on  Em.  Dom., 
see.  272,  p.  359,  sec.  170,  pp.  243-4;  Evergreen  Assn.  v.  Beeeher,  53 
Conn.,  552;  4  Lead.  Cases  Am.  Law  of  Eeal  Prop.,  446-448;  Cemetery 
Co.  V.  Drew,  36  S.  W.  Eep.,  804.  The  cemetery  company  being  a  public 
or  quasi  public  corporation,  its  land  necessary  for  cemetery  purposes 
was  not  subject  to  execution.  City  of  Palestine  v.  Barnes,  50  Texas, 
552;  Overton  Bridge  Co.  v.  Means,  29  Am.  St.  Rep.,  514,  and  note;  6 
Thompson,  Corporations,  sees.  7848,  7849,  7853,  7854. 

Under  the  terms  of  the  deed  of  dedication  the  Oakland  Cemetery 
Company  had.no  interest  in  the  land  which  could  be  sold  under  execu- 
tion. Chase  v.  Savings  Bank,  89  Texas,  316;  Barkley  v.  Lane,  6  Bush 
(Ky.),  589;  Williamson  v.  Yager,  34  Am.  St.  Rep.,  184. 

After  the  execution  and  record  of  the  deed  of  dedication  and  map, 
and  after  the  interment  of  many  bodies  in  said  cemetery,  the  Oakland 
Cemetery  Company  had  no  power  to  dispose  of  said  property  except  by 
lot  or  lots  and  for  the  purpose  of  sepulture  only.  The  company  having 
no  power  to  convey  the  land  to  E.  0.  Tenison  and  Guy  Sumpter  in  pay- 
ment of  the  judgments  in  favor  of  Bookhout,  the  investment  company, 
and  the  bank,  the  property  could  not  be  sold  under  executions  issued 
upon  said  judgments.  Sayles'  Stats.,  arts  715-717;  Hosier  v.  Tucker, 
87  Texas,  96;  Coombs  v.  Jordan,  22  Am.  Dec,  249;  Bruce  v.  Nichol- 
son, 26  Am.  St.  Rep.,  562;  Hagaman  v.  Dittmar,  24  Kan.,  42;  Weiten- 
berg  V.  Truman,  58  Cal.,  63. 

Having  dedicated  the  land  to  the  public  as  a  burying  ground  forever, 
the  Oakland  Cemetery  Company  retained  no  interest  in  the  land  itself, 
but  only  an  interest  in  a  part  of  the  proceeds  of  the  sale  of  lots  in  the 
cemetery.  Therefore  the  land  was  not  subject  to  sale  under  an  exe- 
cution against  the  cemetery  company.  Chase  v.  York  Co.  Savings 
Bank,  89  Texas,  316;  Wolford  v.  Crystal  Lake  Cem.  Assn.,  56  N.  W. 
Rep.,  56. 

Land  dedicated  to  a  public  use  is  removed  from  commerce  and  in- 
dividual appropriation.  Lewis  v.  San  Antonio,  7  Texas,  322.  A  cem- 
etery association  has  no  power  to  create  a  lien  upon  its  land  actually 
used  for  cemetery  purposes.  Houston  Cemetery  Co.  v.  Drew,  36  S.  W. 
Rep.,  804;  Beatty  v.  Kurtz,  2  Peters,  566;  Boyce  v.  Kalbaugh,  28  Am. 
Rep.,  464. 

After  the  execution  of  the  deed  of  dedication  the  Oakland  Cemetery 
Company  was  simply  a  trustee  for  the  purchasers  of  lots  in  the  ceme- 
tery, and  as  long  as  the  land  was  used  as  a  burying  ground  had  the 
right  to  the  possession  of  the  same,  and  was  in  duty  bound  to  execute 
the  trust  according  to  its  terms.  Weisenberg  v.  Truman,  58  Cal.,  69; 
Close  V.  Glenwood  Cemetery,  107  F.  S.,  466. 

McCormicJc  &  Spence  and  Henry  &  Henry,  for  appellees. — ^Unsold  lots 
belonging  to  a  cemetery  corporation,  either  public  or  private,  in  Texas, 
though  the  cemetery  tract  has  been  divided  into  lots,  mapped,  and  oc- 
cupied as  a  quasi  public  burying  ground,  are  subject  to  seizure  and  sale 
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under  execution.  Rev.  Stats.,  arts.  651,  5065;  Constitution,  art.  16, 
sees.  49,  50,  51. 

Under  the  terms  of  its  deed  of  dedication  and  subject  thereto,  the 
Oakland  Cemetery  Company  did  have  remaining,  or  undedicated,  an 
interest  in  the  cemetery  tract  of  land  that  was  subject  to  execution 
sale. 

After  its  execution  and  record  of  the  deed  of  dedication  and  map, 
and  after  the  interment  of  many  bodies  in  the  cemetery,  the  Oakland 
Cemetery  Company  had  power  to  dispose  of  all  of  the  unsold  land,  in 
bulk  or  otherwise,  but  strictly  subject,  in  the  hands  of  the  purchaser, 
to  all  of  the  obligations  and  incidents  that  it  was  charged  with  in  the 
hands  of  the  Oakland  Cemetery  Company  at  the  date  of  its  sale  or  other 
disposition  of  the  property.  The  Oakland  Cemetery  Company  had 
power  to  convey  its  unsold  and  undedicated  interest  in  the  land  to  Tcn- 
ison  and  to  Sumpter  in  payment  of  judgments  held  by  them,  and  the 
property  could  be  lawfully  sold  under  executions  issued  upon  such  judg- 
ments, subject,  in  the  hands  of  the  purchasers  thereunder,  to  all  trusts, 
dedications,  rights,  and  equities  previously  imposed  thereon  by  the  Oak- 
land Cemetery  Company.  Rev.  Stats,,  arts  5065,  714-717,  1491,  sec. 
2,  639;  Constitution,  art.  8,  sec.  2,  art.  11,  sec.  9;  ThreadgiU  v. 
Pumphrey,  87  Texas,  573;  Hopkins  v.  Grimshaw,  165  U.  S.,  342;  87 
Mich.,  540;  53  Conn.,  553;  Mills,  Eminent  Domain,  sec.  19;  Matter  of 
Deansville  Cemetery  Assn.,  66  N.  Y.,  569;  Farneman  v.  Mt.  Pleasant 
County  Assn.,  135  Ind.,  344;  Palmer  v.  C.  H.  Cem.,  122  N.  Y.,  429; 
Matter  of  Board  of  Street  Opening,  133  N.  Y.,  329. 

Notwithstanding  its  having  dedicated  the  entire  cemetery  tract,  as 
a  public  burying  ground  forever,  to  those  who  should  purchase  from  it 
lots  for  that  purpose,  the  Oakland  Cemetery  Company  still  retained  an 
interest  in  the  imsold  lots  subject  to  execution. 

The  Oakland  Cemetery  Company  was  not,  subsequent  to  the  deed  of 
dedication,  simply  a  trustee  for  the  purchasers  of  lots  and  did  not  have 
the  right  as  long  as  the  land  was  used  as  a  burying  ground  to  the  pos- 
session of  the  same.  After  the  sale  of  its  entire  interest  in  the  land  it 
was  not  a  trustee  for  any  purpose  and  had  no  right  to  the  possession  of 
the  land ;  but  such  trusts  to  whatever  extent  they  existed,  devolved  upon 
the  purchasers  of  the  land. 

BROWN,  Associate  Justice. — The  Court  of  Civil  Appeals  for  the 
Fifth  Supreme  Judicial  District  has  certified  to  this  court  the  following 
statement  and  question: 

"The  Oakland  Cemetery  Company  was  duly  chartered  by  the  State  of 
Texas  on  June  6,  1891.  Said  charter  provides  that  said  corporation 
was  formed  for  the  maintenance  of  a  public  cemetery  and  shall  exist  for 
fifty  years  unless  sooner  dissolved.  After  the  organization  of  such  cor- 
poration, under  its  charter,  it  purchased  the  land  in  controversy,  which 
said  land  on  the  8th  day  of  December,  1892,  was  dedicated  by  said  Oak- 
land Cemetery  Company  to  the  public  by  a  written  deed  of  dedication 
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executed  by  virtue  of  and  pursuant  to  resolutions  of  the  board  of  direc- 
tors of  said  company  duly  passed.    Said  deed  of  dedication  is  as  follows : 

X  "  T^ow  all  men  by  these  presents,  that  whereas,  the  Oakland  Ceme- 
tery Company,  of  Dallas,  Texas,  a  private  corporation  created  under  and 
by  virtue  of  the  laws  of  the  State  of  Texas,  and  having  its  principal 
^oflSce  of  business  in  the  city  of  Dallas,  in  said  State,  has,  by  purchase, 
secured  for  a  cemetery  the  tract  of  land  hereinafter  described,  and 
whereas,  it  is  desirous  of  permanently  devoting  said  cemetery  to  burial 
purposes  and  of  placing  the  care  and  keep  of  the  grounds,  graves,  etc., 
on  a  firm  and  lasting  basis  in  order  that  those  who  shall  purchase  lots 
therein  may  do  so  with  full  assurance  that  the  graves  will  never, 
throughout  the  future,  be  disturbed,  and  will  for  all  time  to  come  be 
taken  care  of,  regardless  of  the  time,  place  or  circumstances  of  such 
purchasers. 

"^ow,  therefore,  the  said  Oakland  Cemetery  Company,  of  Dallas, 
Texas,  does  hereby  dedicate  as  a  cemetery  for  burial  purposes  forever 
the  said  lands  described  as  follows,  to  wit :  [Field  notes  which  embrace 
the  land  in  controversy  omitted]. 

"  Trovided,  however,  and  it  is  hereby  expressly  understood,  that  the 
use  and  benefit  of  said  grounds  shall  be  limited  exclusively  to  the  pur- 
chasers respectively  of  lots  therein,  and  that  25  per  cent  of  the  sum  re- 
ceived in  the  sale  of  each  lot,  in  all  time  to  come,  shall  be  and  is  hereby 
set  apart  and  made  a  perpetual  fund  to  be  loaned  upon  the  best  securi- 
ties, by  three  trustees,  one  to  be  selected  by  the  company  and  two  by  the 
lot  owners,  and  the  interest  received  therefrom  devoted  to  the  care  and 
keep  of  the  grounds,  graves,  etc.,  in  said  cemetery,  under  the  rules  and 
regulations  of  said  company. 

"'In  testimony  whereof,  the  said  company  has  this  day  caused  its 
president  to  subscribe  its  name  and  its  secretary  to  attest  the  same  with 
its  seal,  this  8th  day  of  December,  1892. 

"  'C.  B.  Gillespie,  Secretary.  "  'J.  P.  Murphy,  President.' 

"Said  deed  was  duly  acknowledged  and  recorded  on  December  8,  1892. 

"Said  land  was  didy  laid  oflE  into  lots  and  platted  and  recorded  in  the 
record  book  of  the  oflSce  of  the  clerk  of  the  County  Court  of  Dallas 
County.  There  was  no  certificate  of  acknowledgment  to  the  map,  and 
it  was  recorded  by  pasting  a  lithograph  copy  of  the  map  on  page  one  of 
the  record  book  No.  176.  Said  book  was  a  large  record  book  for  deeds^ 
and  was  made  expressly  to  record  conveyances  of  lots  in  said  cemetery. 
The  blanks  in  the  deeds  are  printed  and  bound  in  the  book,  and  deeds 
are  recorded  therein  by  simply  filling  up  the  blanks.  Each  deed  de- 
scribed lot  conveyed  by  its  number  and  designated  on  the  map,  and  re- 
fers to  the  map  as  the  map  of  the  Oakland  Cemetery  recorded  on  page 
one  of  said  record  book.  Said  cemetery  company  issued  pamphlets  de- 
scriptive of  said  cemetery  and  contains  the  deed  of  dedication,  the  reso- 
lution by  which  it  was  executed,  and  a  general  description  of  the  ceme- 
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tery  and  the  rules  for  its  government.  About  $30,000  was  expended 
by  said  company  in  laying  out  and  embellishing  the  grounds.  And  that 
prior  to  the  sales  under  executions  hereinafter  mentioned,  a  great  many 
lots  had  been  sold  in  the  cemetery  for  the  purpose  of  sepulture,  and  a 
great  many  bodies  buried  there  and  a  large  number  of  monuments  and 
tombstones  erected.  The  cemetery  was  a  public  cemetery  and  burying 
ground.  It  is  located  contiguous  to  the  city  of  Dallas,  and  a  fine  gravel 
street  opens  to  it.  As  an  inducement  to  purchase  lots  therein,  a  great 
number  of  the  pamphlets  above  referred  to  were  distributed  and  a  great 
number  of  the  purchasers  of  lots  were  given  copies  of  the  pamphlet. 
The  cemetery  was  used  as  a  burying  ground  and  was  open  to  the  public 
at  the  time  of  the  sales  under  executions  hereinafter  mentioned. 

"The  object  of  said  company  was  to  make  a  profit  by  the  sale  of  lots 
for  sepulture  in  said  cemetery.  Several  executions  were  issued  by  vir- 
tue of  certain  money  judgments  recovered  against  the  said  Oakland 
Cemetery  Company  and  levied  on  thirty  acres  of  said  land,  a  part  of 
said  cemetery  tract.  And  on  May  1,  1894,  said  thirty  acres  was  sold 
under  said  executions.  The  same  was  bid  in  by  E.  0.  Tenison  and  Guy 
Sumpter,  who,  on  December  10,  1894,  conveyed  the  same  to  the  defend- 
ant, the  Peoples  Cemetery  Association,  which  association  was  formed, 
as  stated  in  its  charter,  for  the  purpose  of  owning,  conducting,  and 
maintaining  a  cemetery  adjacent  to  the  city  of  Dallas  and  selling  lots 
therein  for  burial  purposes. 

"Said  association  ousted  the  Oakland  Cemetery  Company  from  the 
possession  of  said  land,  and  said  association  was  in  possession  at  the 
institution  and  trial  of  this  suit. 

"Question :  Did  the  sale  of  the  land  in  controversy  under  the  execu- 
tions convey  title  to  the  purchasers  at  the  sale?  In  other  words,  was 
the  land,  at  the  time  of  the  levy  of  said  executions  and  sale  thereunder, 
subject  to  levy  and  sale  under  execution  ?" 

The  sale  of  the  cemeter}^  property  under  executions  issued  upon  judg- 
ments rendered  against  the  Oakland  Cemetery  corporation  conveyed  no 
title  to  Tenison  and  Sumpter. 

The  validity  of  this  sale  depends  upon  the  proper  construction  of  our 
statute  concerning  the  creation  of  and  prescribing  the  powers  and  duties 
of  cemetery  corporations.  Article  642,  subdivision  5,  Revised  Statutes, 
authorizes  the  creation  of  a  corporation  "for  the  maintenance  of  a  public 
or  private  cemetery  or  crematory."  The  rights,  powers,  and  duties  of 
such  a  corporation,  when  created,  are  prescribed  by  the  following  ar- 
ticles of  the  Revised  Statutes: 

"Article  715.  Cemetery  corporations  shall  have  power  to  divide  the 
land  of  the  cemetery  into  lots  and  subdivisions  for  the  purposes  of  the 
cemetery,  and  to  tax  the  property  for  the  purpose  of  its  general  im- 
provement.* 

"Article  716.  Such  corporation  shall  have  power  to  convey,  by  deed 
or  otherwise,  any  lot  or  lots  of  the  cemetery  for  purposes  of  sepulture. 
When  such  lots  shall  have  been  surveyed  and  platted,  the  survey  and 


Digitized  by 


Google 


574  93  Texas  Eeports.  [May, 

plat  shall  be  recorded  in  the  office  of  the  clerk  of  the  county  court 
of  the  county  wherein  the  same  are  situated,  and  shall  not  afterward 
be  changed  or  altered.  No  lots  shall  be  sold  or  disposed  of  until  such 
plat  shall  have  been  recorded. 

"Article  717.  All  owners  of  lots  purchased  of  any  such  corporation 
shall  become  members  thereof,  and  be  entitled  to  vote  in  the  election  of 
its  officers  and  upon  any  other  matters  to  the  same  extent  as  stock- 
holders in  other  corporations." 

When  the  Oakland  Cemetery  corporation  laid  out  its  lands  into  lots 
and  subdivisions  and  caused  a  plat  of  the  land  to  be  made  and  recorded 
in  the  office  of  the  county  clerk  of  Dallas  County,  the  land  so  laid  out 
was  irrevocably  dedicated  to  use  as  a  place  of  burial  for  the  dead  just 
as  effectually  as  if  the  statute  had  stated  that  it  should  be  so  dedicated. 
The  use  prescribed  is  public  in  its  nature  and  of  a  character  that  neces- 
sarily excludes  any  concurrent  use  of  the  same  property.  Consequently, 
the  use  is  exclusively  for  purposes  of  sepulture. 

After  the  dedication  of  the  land,  the  legal  title  remained  in  the  corpo- 
ration only  for  the  purpose  of  conveying  the  lots  to  those  who  desired 
io  use  them  for  the  purpose  of  burying  the  dead.  No  power  is  given  by 
the  statute  to  such  corporations  to  convey  the  property  for  any  other 
purpose,  and  the  fact  that  the  lots  and  subdivisions  are  made  unchange- 
able and  that  the  power  to  convey  is  restricted  to  the  conveyance  of 
^^any  lot  or  lots  *  *  *  for  purposes  of  sepulture"  operates  as  a  lim- 
itation upon  the  power  of  the  corporation  to  convey  the  land  to  "a  lot 
or  lots"  and  for  the  uses  named.  Upon  dedication,  the  dominion  of  the 
corporation  over  the  land  as  owner  in  fee  simple  was  surrendered  and 
the  corporation  became  in  effect  a  trustee  to  sell  and  convey  the  lots  for 
the  purposes  specified  and  to  carry  out  the  purposes  enumerated  in  the 
statute,  with  the  right  to  appropriate  the  proceeds  of  the  sale  to  itself 
in  payment  of  the  land. 

Each  lot-owner  became  a  member  of  the  corporation  in  the  sense  that 
he  was  entitled  to  participate  in  all  elections  for  officers  to  manage  the 
corporate  business,  and  each  was  interested  not  only  in  the  particular 
lot  conveyed  to  him,  but  in  the  entire  ground  of  the  cemetery  to  be  kept 
as  an  entirety  and  to  be  perpetuated  and  cared  for  by  a  corporate  body. 
The  rights  of  lot-owners  in  such  a  cemetery  are  so  well  expressed  in  the 
case  of  Close  v.  Glenwood  Cemetery,  107  U.  S.,  466,  that  we  copy  from 
that  opinion  as  follows:  "It  was  held  out  to  the  lot-holders,  not  only 
that  the  ground  immediately  available  for  burial  should  remain  set 
apart  for  that  object,  but  that  the  cemetery  should  be  forever  under 
the  protection  of  a  perpetual  corporation,  charged  with  the  duty  of 
laying  out  and  ornamenting  the  grounds,  capable  of  receiving  gifts  and 
bequests,  and  empowered  to  make  by-laws  for  the  regulation  of  the  af- 
fairs of  the  corporation;  and  the  whole  property  was  described  as  dedi- 
cated to  the  purposes  of  the  cemetery,  not  necessarily  that  the  whole 
should  be  laid  out  in  lots,  but  that  it  should  all  belong  to  the  institu- 
tion and  be  available  for  its  general  objects.    This  was  not  to  be  a  mere 
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graveyard  in  which  each  lot-holder  acquired  a  piece  of  ground  in  which 
to  bury  his  dead,  and  at  the  same  time  become  chargeable  with  the  sole 
care  of  his  particular  lot;  but  the  lot-holders  themselves  became  subject 
to  by-laws  and  regulations  having  reference  to  the  institution  as  an  en- 
tirety, and  the  perpetual  preservation  of  the  cemetery  as  an  ornamental 
and  convenient  place  for  interment  and  for  resort  bv  the  relatives  of  the 
dead.'' 

Every  point  made  in  the  opinion  quoted  from  is  embraced  in  and  fully 
covered  by  the  provisions  of  our  statute.  Each  lot-owner  has  in  view 
that  the  cemetery  ground  as  a  whole  shall  be  improved  and  ornamented 
so  as  to  make  it  a  pleasant  place  of  resort  for  the  friends  and  relatives 
of  the  deceased  persons  who  may  be  buried  there,  as  well  as  a  place  for 
interment  of  the  dead.  The  Oakland  Cemetery  corporation  was  created 
for  the  purpose  of  carrying  out  the  provisions  of  the  statute  and  of  per- 
petuating and  preserving  this  ground  as  a  place  of  burial,  and  to  protect 
and  preserve  the  rights  of  the  various  lot  owners  therein 

The  power  to  create  debts  on  the  faith  of  property  dedicated  to  such 
a  use,  in  which  the  lot-owners  have  such  special  interest,  is  wholly  incon- 
sistent with  the  limitations  which  the  statute  places  upon  the  power  of 
the  corporation,  and  with  the  use  to  which  the  land  is  set  apart,  and 
woidd  be  destructive  of  the  rights  acquired  by  the  lot-owners  in  making 
their  purchases  in  such  grounds.  Wolford  v.  Crystal  Lake  Cemetery, 
56  K".  W.  Sep.,  56.  Under  our  statute,  a  cemetery  corporation  has  no 
power  to  create  debts  on  the  faith  of  the  lands  dedicated  to  burial  pur- 
poses, and  the  sheriff  had  no  power,  under  the  executions,  to  sell  the 
lands  in  question.  Such  sale  would  inevitably  destroy  every  right  grow-' 
ing  out  of  corporate  management  of  the  cemetery,  which  are  in  fact 
the  most  sacred  of  all  the  rights  of  owners  of  lots  in  a  cemetery. 

The  fact  that  another  corporation  has  been  formed  and  has  under- 
taken to  carry  out  the  purposes  of  the  dedication  does  not  affect  the 
legal  question,  for  if  Tenison  and  Sumpter  had  the  right  to  buy  the 
property  and  afterwards  to  convey  it  to  a  corporation,  they  might  have 
held  it  in  their  individual  right,  thus  depriving  the  lot-owners  of  the 
valuable  benefits  of  corporate  management  and  improvement  of  the 
cemetery  grounds  and  of  their  right  of  participation  in  the  management 
and  control  of  such  grounds. 


Security  Company  v.  Panhandle  Xational  Bank. 

No.  905.    Decided  May  31,  1900. 

1.  Supreme  Court — Jurisdiction — ^Amount-Consolidated  Suits. 

The  Supreme  Court  has  jurisdiction  to  grant  writ  of  error  on  an  action  for  more 
than  one  thousand  dollars,  though  it  be  a  consolidation  of  two  suits  for  amounts 
within  the  jurisdiction  of  the  county  court  when  sued  eeparately.     (P.  579.) 

2.  Foreign  Corporation — ^Bight  to  Sue — ^Doing  Business  in  State. 

A  foreign  corporation  does  not  violate  the  prohibition  of  article  745,  Revised  Stat- 
utes, against  doing  business  in  this  State  without  obtaining  a  permit,  by  purchasing 
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in  another  State  a  bond  and  mortgage  isBued  by  a  Texas  corporation;  nor  by  bring- 
ing suit  in  this  State  to  enforce  collection  of  such  debt  acquired  elsewhere;  nor  by 
adjustment  of  such  debt  after  so  bringing  suit  by  giving  extension  of  time  and 
taking  new  security.     (Pp.  679-582.) 

3.  Same — Statutes  Construed. 

The  business  prohibited  is  the  ordinary  business  of  the  corporation;  article  746 
was  unnecessary  if  the  mere  bringing  of  suit  was  prohibited  by  article  745;  article 
746  does  not  prohibit  all  suits,  but  merely  denies  the  right  of  a  foreign  'corpora- 
tion to  bring  suit  upon  any  cause  of  action  arising  after  it  has  done  business  in  this 
State  without  a  permit,  showing  that  the  bringing  of  suit  was  not  regarded  as  pro- 
hibited, as  such  business,  by  article  745;  and  if  collection  of  the  debt  was  not  such 
business,  its  adjustment  was  not.    (P.  580.) 

4.  Insurance-— Change  of  Policy^-Consent  of  Beneficiary. 

A  mortgagee  secured  by  making  an  insurance  policy  on  the  mortgaged  property 
payable  to  him  as  his  interest  may  appear  can  not  be  deprived  of  his  interest  in 
such  policy  by  a  change  in  the  policy  by  the  insurer  and  insured,  inserted  without 
his  consent.    (P.  682.) 

5.  Charge— Omission — ^Bequest. 

Omission  to  present  one  of  several  phases  of  a  case  (a  right  to  marshal  securities) 
is  not  reversible  error  in  the  absence  of  a  request  for  an  instruction  presenting  such 
issue.    (P.  682.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Third  District,  in  an 
appeal  from  Travis  County. 

The  suit  was  brought  by  the  Security  Company  against  the  bank. 
Plaintiff  had  judgment,  which,  on  defendant's  appeal  was  reversed  and 
rendered  for  appellant.    Appellee  then  obtained  writ  of  error. 

Ashhy  S,  James,  for  plaintiff  in  error. — The  objection  that  a  foreign 
corporation  can  not  maintain  such  a  suit  as  the  one  at  bar,  can  not  be 
maintained  when  the  pleadings  of  both  parties  recognize  the  fact  that 
the  mortgage  bond  sued  on  in  this  case,  for  the  security  of  which  the 
policies  here  in  controversy  were  written,  was  merely  an  extension  of  the 
prior  mortgage  bond  which  had  been  given  to  a  Texas  corporation,  and 
by  it  sold  to  the  plaintiff  by  a  broker  at  its  office  in  Hartford,  Conn., 
and  the  purchase  of  said  first  mortgage  bond  was  a  transaction  of  inter- 
state commerce  and  was  a  purchase  made  wholly  within  the  State  of 
Connecticut.  Keating  Impl.  Co.  v.  Favorite  Carriage  Co.,  35  S.  W. 
Eep.,  417. 

The  forfeiture  clause  in  the  policies  in  controversy  must  be  construed 
to  relate  to  a  change  of  interest  by  the  mortgagee,  the  Security  Com- 
pany, inasmuch  as  it  was  recognized  on  the  face  of  the  policy  as  the  as- 
sured to  the  extent  that  its  interest  might  appear,  and  neither  the  sale 
by  the  bank  of  its  interest  nor  the  changes  made  in  the  policies  by  the 
defendant  bank  and  insurance  companies,  without  the  consent  of  the 
Security  Company,  could  have  any  effect  on  the  right  of  the  Security 
Company  to  the  proceeds  of  such  policies.  Bank  v.  Security  Co.,  44  S. 
W.  Eep.,  15. 

The  policies  of  insurance  in  controversy  being  in  full  force  and  effect 
in  favor  of  the  Security  Company  at  the  time  of  its  agreement  to  ^x- 
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tend  $7000  of  its  debt  for  the  bank  to  be  assumed  by  a  new  mill  com- 
pany, the  bank  had  no  right  to  have  same  altered  in  its  favor  and  thus 
change  the  status  of  the  security  of  the  Security  Company  without 
its  knowledge  or  consent,  and  the  evidence  of  the  witness  Huff  was 
therefore  inadmissible  to  affect  the  rights  of  plaintiff.  Insurance  Co. 
V.  Flippen,  4  Texas  Civ.  App.,  580;  Donaldson  v.  Insurance  Co.,  32  S. 
W.  Rep.,  251;  Homing's  Appeal,  90  Pa.  St.,  388;  39  111.  App.,  620; 
Bank  v.  Security  Co.,  44  S.  W.  Rep.,  15;  Reid  v.  McCrum,  91  N.  Y., 
419;  Ames  v.  Richardson,  29  Minn.,  335;  Wood  on  Insurance,  sec.  119; 
1  Jones  on  Mortgages,  sec.  274. 

R.  E,  Huff  and  West  &  Cochran,  for  defendant  in  error. — The  amount 
sued  for  in  each  of  the  consolidated  cases  being  $1000,  the  Supreme 
Court  woidd  be  without  jurisdiction  (Revised  Statutes,  article  996,  par- 
agraph 3),  unless  the  order  to  consolidate  the  causes  made  in  the  Dis- 
trict Court  in  pursuance  of  the  agreement  of  parties  confers  such  right. 
Mohrhardt  v.  Railway,  2  Willson  C.  C,  323;  4  Am.  and  Eng.  Enc.  of 
PI.  and  Prac,  678. 

Nor  does  the  Supreme  Court  acquire  jurisdiction  under  section  3  of 
article  941,  Revised  Statutes,  for  the  decision  only  involves  the  construc- 
tion and  application  of  the  statute,  and  not  its  validity.  Lumber  Co.  v. 
Hardin,  87  Texas,  639. 

It  was  incumbent  upon  the  Security  Company  to  allege  and  prove  that 
it  had  a  right  to  maintain  this  suit.  .  Tabor  v.  Interstate  B.  and  L.  Assn., 
91  Texas,  93;  Huffman  v.  Mortgage  Co.,  36  S.  W.  Rep.,  306;  Peters  v. 
Anhenser  Co.,  55  S.  W.  Rep.,  516;  Southern  B.  and  L.  Assn.  v.  Skinner, 
42  S.  W.  Rep.,  320;  Bank  v.  Jefferson,  22  S.  W.  Rep.,  211;  Holloway  v. 
Railway  Co.,  23  Texas,  465;  Bank  v.  Simonton,  2  Texas,  531;  Land  Co. 
V.  Lumber  Co.,  35  S.  W.  Rep.,  887. 

The  facts  show  that  the  Security  Company  was  transacting  business 
in  this  State,  and  hence  not  having  complied  with  article  745  of  the 
Revised  Statutes  in  failing  to  obtain  a  permit  to  do  business  in  Texas, 
it  had  no  right  to  maintain  this  suit.  Farrior  v.  New  England,  etc., 
Co.,  88  Ala,  275;  13  Am.  and  Eng.  Enc.  of  Law,  2  ed.,  873;  Sullivan  v. 
Sullivan  Timber  Co.,  103  Ala.,  371;  Myers  Mfg.  Co,,  v.  Wetzel,  35  S.  W. 
Rep.,  896;  Paper  Bag  Co.  v.  Johnson,  38  S.  W.  Rep.,  364. 

"The  term  ^interstate  commerce'  prohibits  intercourse  for  the  purpose 
of  trade  in  any  and  all  its  terms  including  transportation,  purchase, 
sale,  and  exchange  of  commodities  between  citizens  of  different  States.'' 
Hopkins  v.  United  States,  171  U.  S.,  599;  Welton  v.  Missouri,  91  U.  S., 
275 ;  County  of  Mobile  v.  Kimball,  102  TJ.  S.,  691 ;  Ferry  Company  v. 
Pennsylvania,  114  U.  S.,  196;  1  Interstate  Com.  Rep.,  382;  Hooper  v. 
California,  155  TT.  S.,  648;  United  States  v.  Knight  Company,  156  U. 
S.,  1. 

Under  the  facts  shown  the  acts  and  transactions  do  not  constitute 
interstate  commerce  as  that  term  is  construed  so  as  to  bring  the  case 
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within  the  rule  laid  down  hv  this  court  in  Allen  v.  Tyson  Buggy  Com- 
pany, 91  Texas,  2!;?.  Nathan  v.  Louisiana,  8  How.,  73;  Paul  v.  Virginia, 
8  Wall.,  168;  Insurance  Co.  v.  State,  86  Texas,  265;  Railway  Co.  v. 
DwA-er,  75  Texas,  579;  Kirtland  v.  Hotchkiss,  100  U.  S.,  491.  * 

In  any  event,  whether  or  not  the  transaction  was  such  a  doing  of 
business  as  comes  within  the  purview  of  article  745  was  a  question  of 
fact  for  the  jury  to  pass  upon,  and  the  trial  court  ought  to  have  sub- 
mitted this  issue  to  the  jury. 

GAINES,  Chief  Justice. — The  Wichita  Roller  Mill  Company,  a 
Texas  corporation,  borrowed  of  the  Panhandle  Loan  and  Trust  Com- 
pany, another  domestic  corporation,  the  sum  of  $7000,  for  which  the 
former  executed  to  the  latter  a  bond,  secured  by  a  mortgage  upon  its 
property.  The  Loan  and  Trust  Company  sold,  through  a  broker  in 
Connecticut,  the  bond  to  the  plaintiff  in  error,  the  Security  Company,  a 
corporation  organized  and  domiciled  in  the  latter  State.  The  mill  com- 
pany having  made  default,  the  plaintiff  in  error  brought  suit  upon  the 
bond  in  the  District  Court  of  Wichita  County  and  obtained  a  judgment 
for  the  sum  of  $8806.36,  together  with  a  decree  ordering  a  sale  of  the 
mortgaged  property  for  this  satisfaction  of  the  debt.  The  Panhandle 
National  Bank,  the  defendant  in  error,  having  a  subsequent  mortgage 
upon  the  same  property,  in  order  to  prevent  a  sale  thereof,  entered  into 
an  agreement  with  the  plaintiff  in  error  by  which  it  bound  itself  to  pay 
or  cause  to  be  paid  all  of  the  judgment  except  the  sum  of  $7000 ;  and, 
the  mill  company  being  insolvent,  to  cause  the  $7000  to  be  assumed  by  a 
new  company,  duly  incorporated  for  milling  purposes,  and  to  be  secured 
by  a  first  lien  upon  the  property  originally  mortgaged.  Thereafter,  the 
Wichita  Falls  Milling  Company,  presumably  a  new  corporation  organized 
in  pursuance  of  the  agreement  stated  above,  executed  to  plaintiff  in  error 
a  bond  for  $7000,  together  with  a  mortgage  upon  the  property  before 
mentioned  to  secure  its  pajrment.  The  mortgagor  in  the  instrument 
boimd  itself  to  keep  the  buildings  upon  the  lots  insured  for  the  benefit  of 
the  mortgagee.  The  Panhandle  National  Bank  executed  a  formal  waiver 
of  its  lien  in  favor  of  the  lien  of  plaintiff  in  error,  but  retained  such  lien 
against  all  other  persons.  On  the  20th  of  August,  1894,  two  policies  of 
insurance  were  issued  upon  the  mill  to  the  Panhandle  National  Bank 
for  $1000  each,  one  by  Delaware  Insurance  Company  of  Philadelphia, 
and  the  other  by  Merchants  Insurance  Company  of  Newark,  N.  J.  On 
the  face  of  each  policy  appeared  the  statement,  "Loss,  if  any,  payable  to 
the  Security  Company  of  Hartford,  Conn.,  as  its  interest  may  appear.'* 
It  would  seem  that  at  the  time  these  policies  were  issued,  the  Panhandle 
National  Bank  had  acquired  the  legal  title  to  the  property  with  a  view 
to  transferring  to  the  mill  company  to  be  organized  in  pursuance  of 
its  agreement  with  the  Security  Company.  The  property  having  been 
destroyed  by  fire,  the  plaintiff  in  error  brought  suit  against  each  of  the 
insurance  companies  on  its  policy,  making  the  defendant  in  error  and 
the  milling  company  parties  defendant.    The  insurance  companies,  re- 
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cognizing  the  liability  and  being  desirous  of  discharging  it,  it  was  agreed 
among  all  the  parties  that  the  money  should  be  deposited  with  the  Pan- 
handle National  Bank  to  be  litigated  for  by  the  plaintiff  in  error 
and  the  defendant  in  error  in  the  two  suits  consolidated  as  one.  The 
deposit  having  been  made,  the  plaintiff  in  error  filed  an  amended 
petition  setting  up  its  claim  to  the  consolidated  fund.  Upon  the 
petition  so  amended,  the  case  was  tried  and  resulted  in  a  verdict  and 
judgment  in  favor  of  the  plaintiff.  Upon  appeal,  however,  the  Court  of 
Civil  Appeals  held  that  the  plaintiff  had  been  doing  business  in  the 
State  without  having  filed  its  charter  and  obtained  a  permit  as  required 
by  the  statute,  and  therefore  could  not  maintain  action  in  our  courts. 
Thereupon  the  judgment  was  reversed  and  rendered  in  favor  of  the  de- 
fendant. 

It  was  suggested  upon  the  argument  that  this  court  has  not  jurisdic- 
tion of  this  case,  and  this  question  is  the  first  to  be  determined.  The 
ground  of  the  contention  is  that  each  of  the  suits  as  originally  brought 
could  have  been  brought  in  the  county  court,  and  that  the  consolidation 
of  the  two  cases  does  not  change  the  status  of  the  case  with  respect  to 
our  jurisdiction.  The  case  of  Mohrhardt  v.  Railway  Company,  2  Will- 
son  Civil  Cases,  section  323,  is  cited  in  support  of  the  contention,  but 
does  not  sustain  it.  There  the  plaintiff  brought  in  the  county  court 
two  suits  for  services  rendered  to  defendant,  over  each  of  which  thai 
court  had  jurisdiction.  The  defendant  moved  that  the  two  suits  be  con- 
solidated and  the  motion  was  granted.  The  plaintiff  then  moved  that 
the  suit  as  consolidated  be  dismissed,  which  motion  was  also  granted. 
It  was  held  that  since  the  amount  claimed  in  the  two  suits  exceeded  the 
jurisdiction  of  the  county  court,  it  was  error  to  consolidate  them. 
Clearly  the  court  were  of  opinion  that  the  jurisdiction  of  the  court  after 
consolidation  was  to  be  determined  by  the  sum  of  the  two  amounts 
claimed  in  the  suits  as  originally  brought,  and  we  concur  in  that  view. 
Here  the  two  amounts  originally  sued  for  together  exceeded  $1000,  ex- 
clusive of  interest,  and  a  suit  therefor  could  not  have  been  brought  in 
the  county  court.    We  therefore  have  jurisdiction  of  this  case. 

The  next  question  is,  did  the  Court  of  Civil  Appeals  err  in  holding 
that  the  plaintiff  in  error  was  disabled  to  sue  in  our  courts  by  reason  of 
being  a  foreign  corporation  and  of  having  done  business  in  this  State 
without  complying  with  our  statutes.  The  laws  in  question  are  found 
in  articles  745  and  746  of  our  Revised  Statutes,  and  so  much  thereof  as 
does  not  apply  to  the  facts  of  this  case  being  omitted,  they  read  as  fol- 
lows : 

"Article  745.  Hereafter  any  corporation  for  pecuniary  profit,  except 
as  hereinafter  provided,  organized  or  created  under  the  laws  of  any 
other  State,  *  *  *  desiring  to  transact  business  in  this  State 
*  *  *  shall  be  and  the  same  are  hereby  required  to  file  with  the  Sec- 
retary of  State  a  duly  certified  copy  of  its  articles  of  incorporation,  and 
thereupon  the  Secretary  of  State  shall  issue  to  such  corporation  a  permit 
to  transact  business  in  this  State."     ♦     *     * 


Digitized  by 


Google 


580  93  Texas  Eeports.  [May, 

"Article  746.  No  such  corporation  can  maintain  any  suit  or  action, 
either  legal  or  equitable,  in  any  of  the  courts  of  this  State  upon  any  de- 
mand, whether  arising  out  of  contract  or  tort,  unless  at  the  time  such 
contract  was  made  or  tort  committed,  the  corporation  had  filed  its  ar- 
ticles of  incorporation  under  the  provisions  of  this  chapter/*     ♦     ♦     ♦ 

The  inquiry  which  first  presents  itself  to  our  minds  is,  has  the  plain- 
tiff in  error  done  business  in  this  State  within  the  meaning  of  article 
745  ?  The  plaintiff  in  error  did  not  make  the  original  loan.  Its  first 
connection  with  the  transaction  was  the  purchase  of  the  bond  which 
had  been  given  by  the  Wichita  Boiler  Mill  Company  to  the  loan  and 
trust  company,  and  the  uncontroverted  facts  show  that  this  transaction 
was  effected  in  the  State  of  Connecticut  by  an  agent  of  the  latter  deal- 
ing directly  with  the  plaintiff  in  error.  Very  clearly  this  was  not  a 
Texas  transaction.  The  business  was  done  in  another  State.  When, 
however,  the  obligation  had  matured,  the  plaintiff  in  error  brought  suit 
and  obtained  a  judgment  upon  it  in  this  State.  In  the  adjustment  of  its 
demand,  it  then  entered  into  a  negotiation  which  resulted  in  the  exten- 
sion of  the  debt  and  the  execution  of  the  new  security  out  of  which  the 
present  controversy  arose.  The  purpose  of  the  statute  was  probably 
twofold ;  one  to  protect  the  people  of  the  State  from  irresponsible  for- 
eign corporations  by  affording  the  means  by  which  they  coidd  readily 
ascertain  such  information  in  reference  to  them  as  is  ordinarily  afforded 
by  their  charters,  the  other  to  place  them  upon  the  same  footing  as  like 
domestic  corporations  by  requiring  them  to  pay  a  like  fee  for  a  permit 
to  do  business  as  is  required  of  a  domestic  company  for  filing  its  charter. 
See  Rev.  Stats.,  art.  2439.  It  is  to  be  presumed,  therefore,  that  the  busi- 
ness had  in  view,  in  making  the  requirement,  was  the  ordinary  business 
of  the  company, — the  business  it  was  organized  to  pursue  and  which  its 
charter  empowered  it  to  pursue.  Had  it  been  intended  to  prohibit  a  for- 
eign corporation  from  collecting,  extending,  adjusting,  or  bringing  suit 
for  a  debt  contracted  elsewhere,  it  would  have  been  easy  to  have  made 
that  intention  plain.  If  it  was  the  purpose  of  article  745  to  deny  the 
corporation  the  comity  which  is  usually  extended  throughout  the  States 
of  the  Union  of  bringing  suits  in  the  courts  of  this  State,  article  74fi  was 
wholly  unnecessary.  On  the  other  hand  that  article  shows  that  such  was 
not  the  purpose.  It  in  effect  merely  denies  the  right  of  a  foreign  cor- 
poration to  bring  suit  upon  any  cause  of  action  arising  after  it  had  done 
business  in  the  State  without  a  permit,  thus  showing  that  it  was  regarded 
that  bringing  a  suit  in  court  was  not  doing  business  within  the  purview 
of.  article  745.  If  bringing  suit  to  collect  a  debt  be  not  doing  business 
within  the  meaning  of  the  provision  in  question,  how  can  the  adjustment 
of  a  debt  be  such  business  ?  The  case  of  Sullivan  v.  Sheehan,  89  Federal 
Reporter,  247,  was  very  similar  to  this  both  in  its  facts  and  as  to  the 
law  of  Minnesota,  which  was  there  under  construction.  In  that  case  the 
court  say:  "The  Minnesota  statutes  referred  to  by  counsel,  providing 
for  the  conditions  upon  which  foreign  building  and  loan  associations 
may  transact  business  in  this  State,  and  prohibiting  under  penalties  the 
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transaction  of  business  by  such  foreign  corporations  unless  those  condi- 
tions have  been  complied  with,  I  think  necessarily  refers  to  the  ordinary 
business  of  such  associations.  Without  complying  with  those  conditions, 
such  foreign  corporation  would  not  have  the  right,  by  its  officers  or 
agents,  to  come  into  this  State,  and  there  solicit  subscriptions  for  its 
stock  or  solicit  loans.  The  same  rule  applies  to  any  foreign  insurance 
company  where  similar  conditions  are  required  to  be  complied  with  be- 
fore it  shall  do  business  in  this  State;  and  the  business  referred  to  is 
its  ordinary  business  of  insurance.  But  companies  of  either  of  these 
kinds,  if  not  transacting  their  ordinary  business  in  this  State,  and  not 
privileged  to  transact  their  ordinary  business  in  this  State,  not  having 
complied  with  the  conditions  of  the  Minnesota  statutes,  would  not  be 
prohibited,  by  any  proper  interpretation  of  such  statute,  from  investing 
in  the  bonds  of  the  State,  or  of  municipal  or  other  corporations  of  the 
State,  nor  from  enforcing  such  bonds.  The  prohibition  of  the  statute  is 
only  against  transacting  their  ordinary  peculiar  business  in  this  State  so 
long  as  the  statutory  conditions  are  not  complied  with.  The  principal 
question  in  the  case  is  whether  the  Chicago  association,  in  contravention 
of  the  statute  of  Minnesota,  did  business  within  this  State  in  obtaining 
the  obligations  in  suit;  whether  the  notes  and  mortgages  in  this  case 
were  obtained  from  citizens  of  this  State,  by  an  officer  or  agent  of  that 
company  coming  into  this  State,  and  doing  business  here;  or  whether 
this  business  was  transacted  in  Chicago,  by  citizens  of  Minnesota,  who 
went  there  to  transact  the  business.  I  apprehend  that  the  penalties  which 
are  denounced  by  statute  against  these  companies  in  case  they  do  busi- 
ness with  residents  of  this  State  apply  only  to  cases  where  such  business 
is  done  within  the  State.  Such  a  statute  can  not  possibly  have  an  extra- 
territorial effect,  so  as  to  prevent  a  company  of  that  kind,  located  in 
Chicago,  from  transacting  business  lawfully  with  a  resident  of  Minne- 
sota who  should  go  to  Chicago  and  transact  business  there.  There  is 
nothing  in  that  statute  that  would  prevent  such  a  resident  of  Minnesota 
from  going  to  Chicago,  and  there  applying  and  subscribing  for  and  ac- 
quiring stock  of  an  association  of  this  kind,  and  there  obtaining,  if  he 
could,  a  loan  from  a  corporation  of  this  kind.  I  think  there  is  nothing 
in  this  statute  preventing  him  from  there  giving  security  upon  property 
situated  in  Minnesota  to  secure  such  a  loan.  The  prohibition  is  aimed 
at  such  companies  as,  by  their  officers  or  agents,  come  into  the  State  of 
Minnesota — within  the  territorial  limits  of  the  State — to  solicit  and 
transact  business;  and  can  not  affect  business  which  they  perform  out^ 
side  of  the  State,  where,  they  have  a  right  to  transact  business,  merely 
because  such  business  is  transacted  with  a  resident  of  the  State  of  Min- 
nesota/' 

Several  of  our  States  have  statutes  upon  the  subject  of  foreign  cor- 
porations very  like  our  own.  The  decisions  construing  these  laws  are 
apparently  in  conflict;  but  they  are  probably  reconcilable  upon  the 
ground  that  the  language  of  the  several  statutes  is  variant  and  therefore 
admits  of  different  constructions.  For  example,  in  some  States  the 
Ki::-^:.- 
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prohibition  is  against  "doing  business,"  or  more  strongly,  "doing  any 
business,"  while  in  others  it  is  against  "carrying  on  business."  It  would 
serve  no  useful  purpose  to  discuss  these  decisions  here,  for  the  reason 
that  the  question  whether  one  transaction  constitutes  "doing  business'' 
within  the  meaning  of  our  statute  is  not  a  question  which  it  is  necessary 
to  determine  in  this  case.  Our  opinion  is  that  the  plaintiff  in  error  by 
coming  into  the  State  to  adjust  and  collect  its  demand  violated  no  law 
which  placed  it  out  of  the  pale  of  that  comity,  which,  in  the  absence  of 
a  statute,  permits  a  foreign  corporation  to  sue  in  the  courts  of  this  State, 
and  that  the  Court  of  Civil  Appeals  erred  in  reversing  the  judgtnent 
upon  that  ground.  In  this  connection,  we  may  add  that  we  have  not 
found  it  necessary  to  pass  upon  the  question  whether  the  trial  cour:  was 
in  error  in  charging  that  the  transactions  which  took  place  in  this 
State  between  the  plaintiff  in  error  and  the  other  parties  thereto  consti- 
tuted interstate  commerce. 

Having  found  that  the  Court  of  Civil  Appeals  was  in  error  in  revers- 
ing the  judgment  upon  the  ground  that  the  plaintiff  in  error  had  no 
right  to  sue  in  our  courts,  it  becomes  necessary  that  we  consider  the  de- 
fendant in  error's  other  assignments  properly  presented  in  that  court. 

It  was  urged  in  that  court,  that  because  the  Panhandle  National  Bank 
when  it  transferred  the  property  to  the  Wichita  Falls  Milling  Company, 
caused  the  agent  of  the  insurance  company  to  write  upon  the  policies, 
"Loss,  if  any,  payable  to  the  Panhandle  National  Bank  as  its  interest 
may  appear,"  and  because  similar  indorsements  in  favor  of  the  plaintiff 
in  error  had  been  canceled,  the  latter  had  no  interest  in  the  policies. 
But  it  was  shown  that  when  the  property  was  transferred  by  the  bank 
to  the  milling  company,  it  also  transferred  the  policies  with  the  assent  of 
the  insurance  companies,  and  that  the  canceling  of  the  indorsement  in 
favor  of  the  Security  Company  and  the  new  indorsement  in  favor  of  the 
bank  were  made  without  the  knowledge  or  consent  of  the  former.  The 
Security  Company  had  an  interest  in  the  policies,  and-  it  could  not  be 
deprived  of  that  interest  without  its  consent. 

It  is  also  assigned  in  the  Court  of  Civil  Appeals  that  "the  court  erred 
in  not  charging  the  jury  in  reference  to  the  right  of  the  defendant  bank 
to  demand  of  the  plaintiff  to  have  the  different  assets  owing  from  the  in- 
surance fvmd  and  real  estate  marshaled  and  the  equities  adjusted  be- 
tween plaintiff  and  bank,"  etc.  This  is  a  case  of  a  failure  to  give  a 
charge,  and  made  it  incumbent  upon  the  defendant  to  have  asked  a 
cfiarge  submitting  the  issue,  if  it  desired  to  save  the  point.  Besides,  we 
are  of  opinion  that  the  evidence  did  not  make  a  case  which  called  for 
the  submission  of  the  issue.  The  other  assignments,  in  so  far  as  they  are 
properly  presented,  have  been  considered,  with  the  result  that  we  find 
that  the  trial  court  committed  no  reversible  error. 

The  judgment  of  the  Court  of  Civil  Appeals  is  reversed  and  that  of 
the  District  Court  affirmed. 

Judgment  of  Court  of  Civil  Appeals  reversed  and  tha/t  of  District  Court 
affiirmed. 
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A.  P.  Anderson  v.  Mrs.  N.  C.  Cochran,  Administratrix. 

No.  907.    Decided  May  31,  1900. 

1.  Administration — ^AfEldavit  to  Claim — Signature. 

The  affidavit  required  to  establish  a  claim  against  an  estate  (Revised  Statutes, 
articles  2072,  2074)  must  comply  with  the  requirements  of  Revised  Statutes,  article 
C,  as  to  affidavits,  "*  *  *  be  in  writing  and  signed  by  the  party  making  same." 
(Pp.  584,  585.) 

2.  Affidavit — Construction  of  Statute. 

The  words  in  Revised  Statutes,  article  6,  "all  affidavits  provided  for  in  this  title," 
must  be  taken  to  mean  all  those  concerning  or  relating  to  which  the  provisions  of 
the  title  are  made;  since  no  affidavits  are  provided  for  in  the  title  in  the  sense  of 
being  required  or  prescribed  thereby.    (Pp.  584,  585.) 

Question  certified  from  the  Court  of  Civil  Appeals  for  the  Second 
District,  in  an  appeal  from  Bosque  County. 

Wm.  M,  Knight  and  H.  S.  Dillard,  for  appellant. — An  affidavit  to  a 
claim  presented  to  an  administratrix  for  allowance,  which  states  all  the 
facts  that  the  statute  requires  to  be  stated,  and  which  was  in  fact  sworn 
to  by  the  claimant,  as  the  certificate  of  the  officer  shows,  is  sufficient 
although  not  subscribed  by  affiant. 

An  objection  that  an  affidavit  to  a  claim  presented  to  an  administra- 
tor is  not  signed  by  the  affiant,  is  waived  when  not  specified  as  a  ground 
for  rejecting  the  claim,  if  the  affidavit  states  the  facts  required  by  the 
Statute.  Alf ord^s  Admrs.  v.  Cochrane,  7  Texas,  485 ;  Shelton  v.  Berry, 
19  Texas,  154;  Crosby  v.  McVVillie,  11  Texas,  94;  Dunn  v.  Sublett,  14 
Texas,  527. 

J.  A,  Gillette,  for  appellee. — The  account  upon  which  appellant's  sec- 
ond amended  original  petition  is  founded  is  not  supported  by  affidavit 
as  required  by  law,  and  had  never  been  legally  presented  to  appellee  as 
the  administratrix  of  the  estate  of  B.  F.  Cochran,  deceased,  for  her  al- 
lowance or  rejection,  as  a  claim  against  said  estate,  and  no  judgment  can 
be  rendered  in  favor  of  appellant  upon  said  claim  for  money  when  the 
same  has  not  been  legally  presented  to  said  administratrix,  and  by  her 
rejected,  either  in  whole  or  in  part.  Rev.  Stats.,  arts.  6,  2072,  2090; 
Lanier  v.  Taylor,  41  S.  W.  Rep.,  516;  Kohn  v.  Washer,  69  Texas,  67. 

A  statement  attached  to  a  claim  presented  to  an  administrator  for  al- 
lowance or  rejection,  purporting  to  be  an  affidavit,  but  not  signed  by 
the  person  by  whom  it  is  claimed  to  have  been  made,  is  a  nullity,  and 
confers  no  rights  upon  such  person.  Rev.  Stats.,  art.  6 ;  Lanier  v.  Tay- 
lor, 41  S.  W.  Rep.,  516. 

WILLIAMS,  Associate  Justice. — On  certified  questions  from  Court 
of  Civil  Appeals  for  the  Second  District  as  follows : 

"This  suit  was  brought  by  A.  P.  Anderson  against  Mrs.  N.  C.  Coch- 
ran, as  the  administratrix  of  the  estate  of  her  deceased  misband,  B.  F. 
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Cochran,  to  recover  the  amount  of  an  open  account  which  Anderson 
claimed  was  due  him  at  the  death  of  Cochran.  On  the  29th  day  of  July, 
1893,  he  made  an  affidavit  to  the  account,  in  the  language  of  the  probate 
statute  on  that  subject,  before  the  proper  officer,  but  did  not  sigr.  the 
affidavit.  The  claim  thus  authenticated  was  presented  to  the  administra- 
trix, .who,  on  January  2,  1894,  indorsed  upon  it  in  general  terms  that  it 
was  rejected  and  disallowed  as  a  just  claim  against  said  estate.  This  suit 
was  consequently  brought  to  establish  the  claim,  and  a  demurrer  was 
sustained  to  the  petition  and  the  suit  dismissed,  from  which  judgment 
this  appeal  is  prosecuted. 

"We  deem  it  advisable  to  certify  to  your  honors  for  decision  the  ques- 
tion (evidently  the  controlling  question  in  this  case)  whether  or  not  the 
affidavit  to  the  account  was  sufficient  without  being  signed  by  the 
affiant  ?  That  is  to  say,  what  effect,  if  any,  did  the  adoption  of  article 
6,  title  2,  of  the  Revised  Statutes,  have  upon  article  2072  of  the  Re- 
vised Statutes? 

"If  it  should  be  held  that  the  affidavit  was  not  a  nullity,  but  a  suffi- 
cient authentication  of  the  claim,  then  the  further  question  is  presented 
by  the  record  and  urged  upon  us  by  counsel,  whether  or  not  article  2323, 
under  which  appeDant  by  an  agent  proved  up  the  account,  applies  to  a 
suit  against  an  executor  or  administrator  upon  a  claim  accruing  against 
the  testator  or  intestate;  and  we  deem  it  advisable  to  certify  this  ques- 
tion also,  in  that  event.^' 

Article  2072  of  the  Revised  Statutes  prohibits  executors  and  adminis- 
trators from  allowing  any  claim  for  money  against  the  testator  or  intes- 
tate unless  it  is  accompanied  by  an  affidavit  to  the  facts  prescribed. 

Article  2074  provides  that  the  affidavit  may  be  made  before  any  officer 
authorized  to  administer  oaths  and  give  certificates  thereof.  Article 
2075  provides  that  an  allowance  or  approval  of  a  claim  without  "such 
affidavit  as  is  required  by  the  preceding  articles  of  this  chapter*'  shall 
be  of  "no  force  or  effect.'* 

It  is  thus  seen  that  while  the  probate  law  defines  the  facts  which  must 
be  sworn  to,  it  uses  the  word  affidavit  without  any  attempt  to  define  it. 
Since  the  facts  here  required  must  be  contained  in  an  affidavit,  we  most 
look  elsewhere  to  ascertain  what  is  meant  by  that  word.  The  decisions 
prior  to  the  adoption  of  the  Revised  Statutes  of  1879  had  defined  an 
affidavit  to  be  "a  voluntary  oath  before  some  judge  or  officer  of  the  court 
to  evince  the  truth  of  certain  facts"  (Shelton  v.  Berry,  19  Texas,  154 ; 
Crist  V.  Parks,  19  Texas,  234),  and  had  held  that  the  signature  of  the 
affiant  was  not  an  essential  part  of  it. 

But  in  the  revision  of  1879  this  provision  was  added  to  those  pre- 
viously existing  concerning  affidavits :  "Art.  6.  All  affidavits  provided 
for  in  this  title  shall  be  in  writing  and  signed  by  the  party  making 
same."  The  language  is  mandatory  and  necessarily  has  the  effect  to 
make  the  signature  of  the  affiant  an  essential  part  of  all  affidavits  em* 
braced  within  the  provision.  The  use  of  the  words  "provided  for  in  this 
title"  would  suggest  the  inquiry  whether  or  not  there  was  a  purpose  to 
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restrict  the  provisions  to  some  class  of  aflSdavits  therein  prescribed  or 
provided  for  and  exclude  others,  if  we  could  find  in  the  title  any 
such  provision.  But  none  of  the  articles  of  the  title  require  or  pre- 
scribe any  affidavit.  They  relate,  first,  to  the  mode  of  administer- 
ing oaths  and  affirmations;  second,  to  the  officers  who  may  admin- 
ister them  and  before  whom  affidavits  may  be  made;  third,  to  the 
making  of  affidavits  by  attorneys  and  agents.  Article  4  does  refer 
to  oaths,  affirmations,  and  affidavits  necessary  or  required  by  law, 
and  article  5  to  affidavits  made  at  the  commencement  or  during  the 
progress  of  any  civil  suit  or  judicial  proceeding,  and  these  articles 
thus  mention  distinct  classes  of  affidavits.  But  they  do  not  provide  for 
such  affidavits  in  the  sense  that  they  prescribe  or  require  them,  but  refer 
us  to  other  provisions  of  law  prescribing  the  kind  of  affidavit  that  must 
be  made  for  particular  purposes.  There  is  therefore  in  this  title  no 
affidavit  "provided  for"  in  the  sense  of  being  required  or  prescribed. 
All  of  the  provisions  are  made  concerning  and  relate  to  affidavits.  By 
affidavits  "provided  for  in  this  title"  the  Legislature  must  have  meant 
those  concerning  or  relating  to  which  the  provisions  of  the  title  are 
made,  since  no  affidavits  are  provided  for  in  any  other  sense.  Had  it 
meant  to  restrict  this  provision  to  affidavits  necessary  or  required  by 
law  as  mentioned  in  article  4,  or  to  those  made  at  the  commencement  oi' 
during  the  progress  of  a  civil  suit  or  judicial  proceeding,  mentioned  in 
article  5,  the  particular  article  or  articles,  instead  of  the  whole  title, 
would  have  been  referred  to  in  article  6.  But  the  language  used  fits  the 
provisions  of  all  the  articles  as  well  as  it  does  the  provisions  of  any  par- 
ticular article,  and,  besides,  no  reason  suggests  itself  for  requiring  the 
signature  to  one  kind  of  an  affidavit  more  than  another.  Article  6, 
therefore,  applies  to  affidavits  such  as  that  in  question  and  adds  to  the 
requisites  which  before  existed  that  of  the  signature  of  the  affiant.  Al- 
most all  of  our  laws  requiring  affidavits,  such  as  those  regulating  attach- 
ments, sequestrations,  distress  warrants,  injunctions,  and  many  others 
simply  use  the  word  "affidavit^'  as  does  the  probate  law,  and  this  neces- 
sarily refers  the  question  as  to  what  constitutes  an  affidavit  to  the  exist- 
ing statute  upon  that  subject.  The  probate  law  expressly  refers  to  other 
provisions  of  law  determining  the  officers  before  whom  affidavits  may  be 
made,  and,  by  the  mere  use  of  the  word  "affidavit,"  as  evidently  refers 
to  other  laws  determining  the  constituents  of  an  affidavit. 

It  is  urged  that  article  8  was  intended  to  permit  affidavits  without  the 
signature  of  the  affiant,  as  required  by  article  6.  The  language  of  ar- 
ticle 8  refers  only  to  the  administration  of  oaths,  the  taking  of  affidavits, 
the  certification  thereof  by  the  officers,  and  the  officers  who  may  do  this, 
and  not  to  the  contents  and  requisites  of  affidavits.  The  construction 
contended  for  would  wholly  destroy  the  operation  of  article  6. 

We  answer  that  the  affidavit  was  not  sufficient. 

The  answer  to  the  first  question  renders  an  answer  to  the  second  un- 
necessary. 
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T.  W.  Ford,  Receiver,  v.  Tarrant  Sims  bt  al. 

No.  911.    Decided  May  31,  1900. 

1.  Homestead — Descent  and  Distribution — Statute  Construed. 

Article  2053,  Revised  Statutes,  does  not  conflict  with  article  16,  section  52,  of  the 
Constitution  of  the  State.  The  latter  has  no  reference  to  the  rights  of  creditors,  bat 
only  to  the  rules  of  descent;  it  abrogates  the  former  rule  which  gave  the  homestead 
of  an  insolvent  estate  absolutely  to  the  widow  and  minor  children,  and  secures  to 
the  adult  heirs  their  rights  therein  after  termination  of  the  homestead  use.  (Pp. 
589,  590.) 

2.  Same — Setting  Aside  Homestead— Property  Subject  to  Lien. 

A  homestead  upon  which  a  lien  has  been  given  by  the  husband  and  wife,  before 
its  designation  as  such,  and  acknowledged  in  a  manner  legally  binding  upon  the 
wife,  can  not,  after  the  husband's  death,  be  set  aside  to  the  widow  and  minor  chil- 
dren free  from  buch  lien.    Rev.  Stats.,  art  2053.    (Pp.  589,  590.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fifth  District,  in  an  a})- 
peal  from  Fannin  County. 

Tarrant  Sims  and  others  sued  T.  W.  Ford,  receiver  of  the  J.  B.  Wat- 
kins  Land  Mortgage  Company,  in  trespass  to  try  title,  and,  appealing 
from  a  judgment  for  defendant  in  the  trial  court,  had  same  reversed 
and  rendered  in  their  favor  by  the  Court  of  Civil  Appeals;  whereupon 
Ford  procured  writ  of  error. 

H.  0,  Evans,  for  plaintiff  in  error. — Where  the  husband  and  wife  ex- 
ecute a  deed  of  trust  upon  a  tract  of  land  not  their  homestead  at  the 
date  of  the  execution  of  said  deed  of  trust,  to  secure  the  payment  of  an 
indebtedness,  the  same  being  a  community  debt,  said  lien  being  given 
on  said  property  by  the  husband  and  wife,  acknowledged  in  a  manner 
legally  binding  upon  the  wife  to  secure  such  indebtedness,  the  same  is  a 
valid  lien  upon  such  tract  of  land,  and  after  the  death  of  both  the  hus- 
band and  wife,  the  estate  of  the  husband  being  insolvent,  the  lien  can 
be  enforced  through  the  county  court  where  the  administration  on  the 
husband's  estate  is  pending,  and  a  sale  made  under  the  orders  of  said 
court,  after  the  claim  has  been  duly  probated  and  allowed  by  said  court, 
passes  a  valid  title  to  the  purchaser  thereof,  although  said  tract  of  land 
may  have  been  set  apart  to  the  minor  children  of  said  deceased  husband 
and  wife  by  an  order  of  said  court.  Rev.  Stats.,  art.  2053;  Griifie  v. 
Maxey,  58  Texas,  210;  Hensel  v.  I.  B.  &  L.  Assn.,  85  Texas,  215;  Cham- 
pion V.  Shumate,  40  S.  W.  Rep.,  394. 

Exempt  property  of  deceased  vests  absolutely  in  the  beneficiaries 
pointed  out  by  law,  subject  to  pre-existing  liens,  and  as  between  the 
widow  and  children  of  the  administrator,  the  exempt  property  goes  to 
the  former,  and  is  generally  not  considered  a  part  of  the  estate  in  the 
hands  of  the  latter,  still,  under  article  2053,  Revised  Statutes,  the  ex- 
emptions themselves  do  not  take  effect,  except  subject  to  the  lien  fixed 
as  provided  in  said  article,  and  if  the  estate  is  insolvent  the  homestead 
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could  be  set  apart  subject  only  to  such  lien.  Hensel  v.  Assn.^  85  Texas, 
215;  Champion  v.  Shumate,  40  S.  W.  Rep.,  394. 

Where  one  furnishes  money  to  discharge  a  debt  due  for  the  purchase 
money  of  land,  and  it  is  so  used,  and  a  deed  of  trust  is  executed  at  the 
same  time  the  money  is  furnished,  and  said  purchase  money  notes  are 
paid  off,  said  deed  of  trust  being  given  to  secure  said  money  so  fur- 
nished, the  lender  is  subrogated  to  the  rights  of  the  vendor,  and  no 
homestead  rights  of  the  widow  or  minors  can  be  acquired  against  one 
thus  subrogated  and  the  entire  tract  of  land  is  liable  for  said  debt.  Con- 
stitution, art.  16,  sec.  50;  Eev.  Stats.,  arts.  2060,  2053;  Warmund  v. 
Merritt,  60  Texas,  24. 

The  action  of  the  county  court  in  setting  aside  the  homestead  to  the 
minor  children  of  J.  C.  Sims,  deceased,  did  not  divest  said  court  of  its 
authority  to  subsequently  charge  the  property  with  a  superior  lien.  The 
homestead  is  properly  set  aside  before  the  time  for  the  presentation 
of  claims  against  the  estate  expires,  and  such  disposition  of  it  is  made 
subject  to  pre-existing  claims  against  it  which  may  still  be  enforced. 
Hensell  v.  Assn.,  85  Texas,  215. 

E.  B.  SempUy  for  defendants  in  error. — Where  a  deed  of  trust  is  exe- 
cuted by  the  husband  and  wife  to  secure  a  debt  owing  by  the  husband 
convening  lands  not  occupied  as  a  homestead,  and  subsequently  thereto 
the  husband  and  wife  move  on  and  occupy  said  land  as  their  homestead 
and  die  thereon,  leaving  minor  children  as  constituents  of  their  family, 
and  the  estate  of  the  husband  is  insolvent,  and  the  county  court  having 
jurisdiction  over  the  husband's  estate  sets  apart  to  said  minor  children 
said  land  as  their  homestead,  said  county  court  can  not  thereafter  order 
the  sale  of  said  land  to  satisfy  said  debt;  for  if  the  husband  dies  pos- 
sessed of  the  legal  title  to  the  land,  it  becomes  charged  with  all  the  stat- 
utory exemptions,  even  to  the  entire  defeat  of  the  said  incumbrance. 
Sayl'es'  Civ.  Stats.,  arts.  2060,  2093,  2096,  2091;  McLane  v.  Paschal,  47 
Texas,  365;  Griffie  v.  Maxey,  58  Texas,  215;  Hall  v.  Fields,  81  Texas, 
561;  Zwerneman  v.  Rosenberg,  76  Texas,  527;  Cameron  v.  Morris,  83 
Texas,  17;  Krueger  v.  Wolf,  33  S.  W.  Rep.,  668;  Shumate  v.  Champion, 
39  S.  W.  Rep.,  129;  Mabry  v.  Ward,  50  Texas,  412. 

BROWN,  Associate  Justice. — The  Court  of  Civil  Appeals  states  the 
character  of  this  suit  and  the  facts  upon  which  the  judgment  is  founded, 
as  follows: 

"This  is  a  suit  instituted  by  appellee  against  appell'ants  in  trespass  to 
try  title  to  312^  acres  of  land.  Appellants  disclaimed  as  to  a  portion  of 
the  land,  claiming  200  acres  of  the  tract  which  they  definitely  described. 
The  case  was  tried  by  the  court  without  a  jury,  and  the  appellee,  plain- 
tiff below,  was  given  judgment  for  the  entire  tract.  The  defendants  ap- 
pealed. The  court  filed  conclusions  of  fact  and  law,  upon  which  the 
judgment  is  asked  to  be  reviewed  without  a  statement  of  facts. 

"J.  C.  Sims  and  wife,  S.  J.  Sims,-  are  the  common  source  of  title,  and 
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it  is  a  question  of  who  has  the  superior  right  under  the  common  source. 
October  11,  1888,  J.  C.  Sims  borrowed  $1000,  and  executed  his  note 
payable  in  five  years,  bearing  6  per  cent  interest;  the  note  is  in  the  form 
of  a  real  estate  mortgage  coupon  bond,  signed  by  both  Sims  and  his 
wife.  The  money  was  borrowed  from  Nicholas  Kilburn,  and  the  note 
was  executed  and  made  payable  to  him.  At  the  same  time,  Sims  and 
wife,  to  secure  the  payment  of  the  note,  executed  to  Kilbum  a  deed  ol 
trust  upon  the  land  in  question,  with  the  usual  provisions  and  power  of 
sale  in  case  of  default  in  payment.  Contemporaneous  with  the  execu- 
tion of  said  instruments,  Sims  and  wife  executed  to  the  J.  B.  Watkins 
Land  Mortgage  Company  ten  notes,  the  first  for  $14,  and  each  of  the 
others  for  $15,  due  respectively  in  6, 12,  18,  24,  30,  [36,  42,]  48,  54,  and 
60  months.  To  secure  these  notes,  Sims  and  wife  executed  a  deed  of  trust 
upon  the  land,  with  power  of  sale  in  case  of  default  in  payment,  and 
other  usual  provisions.  These  instruijients  were  executed  and  acknowl- 
edged by  Sims  and  wife  in  accordance  with  our  statutory  requirements. 
At  this  time,  the  property  was  not  homestead;  Sims  and  family  then 
had  their  homestead  upon  other  lands.  A  few  months  after  these  trans- 
actions, Sims  moved  on  the  land  in  question,  with  his  family,  made  it  his 
homestead,  and  continuously  occupied  it  as  such  until  May  10,  1889, 
when  he  died.  The  wife  and  children  of  J.  C.  Sims  continued  to  occupy 
it  as  the  homestead  of  the  family  after  the  death  of  J.  C.  Sims  for  about 
two  years,  when  Mrs.  Sims  died.  That  Iowa  Sims,  Tarrant  Sims,  Gracie 
Sims,  now  Gracie  Bishop,  were  the  children  of  J.  C.  Sims  and  wife,  were 
minors  and  constituent  members  of  the  family  when  the  father  and 
mother  died.  They  are  now,  however,  adults.  The  estate  of  Sims  and 
wife  was  insolvent.  In  1891  administration  was  had  upon  the  estate  of 
J.  C.  Sims.  In  1892,  after  the  death  of  Mrs.  Sims,  the  probate  court 
set  aside  to  the  minor  children  named  200  acres  of  the  homestead  312^ 
tract,  as  the  homestead,  the  land  now  claimed  by  them.  In  April,  1892, 
subsequent  to  the  order  setting  aside  the  200  acres  to  the  minor  chil- 
dren as  homestead,  the  probate  court  ordered  the  sale  of  the  entire  tract 
of  land  to  satisfy  the  debts  and  liens  heretofore  set  out,  and  the  J.  B. 
Watkins  Land  Mortgage  Company  became  the  purchaser  at  such  sale, 
and  the  sale  was  duly  reported  and  confirmed  by  the  probate  court.  Ap- 
pellee is  receiver  of  the  J.  B.  Watkins  Land  Mortgage  Company,  and  as 
such,  prosecutes  this  suit.^\  The  Court  of  Civil  Appeals  reversed  the 
judgment  of  the  District  Court  and  entered  judgment  in  favor  of  the 
appellants  in  that  court,  Tarrant  Sims  and  others,  for  200  acres  of  the 
land  in  controversy. 

Article  2053  of  the  Revised  Statutes  reads  as  follows:  "No  property 
upon  which  liens  have  been  given  by  the  husband  and  wife,  acknowledged 
in  a  manner  legally  binding  upon  the  wife  to  secure  creditors,  or  upon 
which  a  vendor's  lien  exists,  shall  be  set  aside  to  the  widow  or  children 
as  exempted  property  or  appropriated  to  make  up  the  allowances  made 
in  lieu  of  exempted  property,  until  the  debts  secured  by  such  liens  are 
first  discharged.'^     The  terms  of  this  article  plainly  embrace  the  land 
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in  question  and  forbade  the  probate  court  to  set  it  aside  to  the  minor 
children  or  to  the  surviving  wife  in  her  lifetime  as  a  homestead  free 
from  the  mortgage  debt.  If  article  2053  is  valid,  the  order  of  the  pro- 
bate court  which  set  aside  the  land  to  the  children  of  J.  C.  Sims  could 
not  vest  title  in  them  free  from  the  lien  of  the  mortgage.  This  question 
has  not  been  passed  upon  by  this  court,  but  the  validity  of  the  article}  has 
been  recognized  incidentally  by  way  of  argument  and  illustration.  Grif- 
fie  V.  Maxey,  58  Texas,  214  •  Hoffman  v.  Hoffman,  79  Texas,  196. 

Under  the  law  as  it  was  prior  to  the  enactment  of  article  2053,  the 
judgment  of  the  Court  of  Civil  Appeals  would  be  correct;  but  it  was 
the  purpose  of  the  Legislature,  in  the  enactment  of  that  article,  to  so 
change  the  law  upon  this  subject  as  to  authorize  parties  to  waive  the 
right  to  have  the  homestead  set  apart  free  from  existing  liens  by  creating 
the  lien  in  the  manner  prescribed. 

If  article  2053  does  not  conflict  with  article  16,  section  52,  of  the  Con- 
stitution of  the  State  of  Texas,  its  provisions  must  be  upheld  and  en- 
forced by  the  courts.  That  section  of  the  Constitution  is  in  the  follow- 
ing language :  "On  the  death  of  the  husband  or  wife,  or  both,  the  home- 
stead shall  descend  and  vest  in  like  manner  as  other  real  property  of  the 
deceased,  and  shall  be  governed  by  the  same  laws  of  descent  and  distri- 
bution, but  it  shall  not  be  partitioned  among  the  heirs  of  the  deceased 
during  the  lifetime  of  the  surviving  husband  or  wife,  or  so  long  as  the 
survivor  may  elect  to  use  or  occupy  the  same  as  a  homestead,  or  so  long 
as  the  guardian  of  the  minor  children  of  the  deceased  may  be  permitted, 
under  the  order  of  the  proper  court  having  the  jurisdiction,  to  use  and 
occupy  the  same.'^  Under  the  law  existing  prior  to  the  adoption  of  the 
Constitution,  the  homestead  of  an  insolvent  estate  was  required  to  be  set 
aside  to  the  widow  and  minor  children  of  the  deceased  and  became  their 
property,  free  from  the  claims  of  adult  heirs.  To  remedy  this,  section 
52  was  adopted,  which  changed  the  rule  so  that  the  homestead,  whether 
the  estate  be  solvent  or  insolvent,  should  descend  to  all  of  the  heirs  ac- 
cording to  law.  It  was  not  intended  by  that  section  to  regulate  the  rights 
of  creditors  and  heirs;  the  language  relates  alone  to  the  rights  of  the 
heirs  and  the  husband  and  wife,  as  between  themselves,  to  the  homestead 
property  upon  the  death  of  either  spouse.  In  the  case  of  Zwerneman  v. 
Von  Rosenberg,  76  Texas,  525,  our  Supreme  Court,  in  construing  that 
section  of  the  Constitution,  said:  "It  is  clear  that  it  was  not  intended 
to  determine  the  disposition  of  the  homestead  after  the  death  of  the 
owner  as  between  his  heirs  and  his  creditors  further  than  to  designate  it 
as  a  home  for  the  surviving  husband  or  wife  and  for  the  minor  children 
under  the  prescribed  limitations.  In  the  previous  Constitutions  of  this 
State,  the  disposition  of  the  homestead  after  the  death  of  the  owner  was 
left  wholly  to  the  wisdom  of  the  Legislature.  It  is  so  also  in  the  present 
Constitution,  except  as  to  the  manner  of  its  descent  and  the  use  reserved 
to  the  surviving  spouse  and  the  minor  children.  The  language  ^shall  de- 
scend and  vest  as  other  property  of  the  deceased'  was  employed,  we 
think,  to  determine  the  persons  who  should  take  and  their  respective  in- 
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terests,  but  not  the  conditions  which  were  to  be  imposed  upon  the  inher- 
itance. It  was  not,  in  our  opinion,  intended  that  the  homestead  should 
descend  charged  with  the  payment  of  debts  as  other  property/' 

The  only  language  in  that  section  susceptible  of  a  construction  which 
would  make  it  bear  upon  the  liability  of  the  homestead  for  pre-existing 
lien  debts  is,  '^shall  descend  as  other  property.''  If  we  hold  that  this 
had  reference  to  the  liability  of  the  homestead  for  the  debts  of  the  de- 
ceased, then  it  must  have  an  effect  contrary  to  the  contention  of  the  de- 
fendants in  error,  because,  if  it  descends,  affected  by  debts,  as  other 
property,  it  would  be  subject  to  any  valid  lien  existing  upon  it  at  the 
time  of  the  death  of  the  husband  or  wife,  because  that  is  the  condition 
in  which  other  property  descends  with  reference  to  the  rights  of  credit- 
ors. But  the  section  has  no  reference  to  the  rights  of  creditors  and 
heirs.  It  was  merely  intended  to  abrogate  the  statute  which  gave  the 
homestead  absolutely  to  the  widow  and  minor  children,  and  to  secure  to 
the  adult  heirs  their  rights  in  the  property  after  the  use  of  it  as  a  home- 
stead had  ceased. 

If  Mrs.  Sims  had  died,  her  surviving  husband  and  her  children  would 
have  had  the  same  rights  as  the  surviving  wife  and  children  had  upon  his 
death,  and  if  the  construction  claimed  be  sound,  Sims,  as  surviving  hus- 
band, could  have  held  the  homestead  free  from  the  mortgage.  This  re- 
sult shows  the  fallacy  in  the  argument  of  defendants  in  error. 

The  Court  of  Civil  Appeals  erred  in  reversing  the  judgment  of  the 
District  Court  and  in  rendering  judgment  in  favor  of  Tarrant  Sims 
and  others  against  plaintiff  in  error.  It  is  therefore  ordered  that  the 
judgment  of  the  Court  of  Civil  Appeals  be  reversed  and  the  judgment 
of  the  District  Court  be  affirmed. 

Judgment  of  Court  of  Civil  Appeals  reversed. 
Judgment  of  District  Court  affirmed. 
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City  op  Austin  v.  Amelia  Hall  et  al. 

No.  903.    Decided  June  7,  1900. 

1.  Boad — ^Prescription — ^Persons  Under  Disability — ^Burden  of  Proof. 

To  establish  a  prescriptive  right  to  a  public  road,  in  an  action  for  interference 
therewith  by  another  than  the  owner  of  the  servient  estate,  plaintiff  must  prove 
that,  during  the  prescriptive  period,  the  various  tracts  of  land  against  which  the 
prescriptive  right  is  claimed  were  owned  by  persons  free  from  legal  disability  and 
against  whom  limitation  or  prescriptive  right  could  be  acquired  by  adverse  use.  (P. 
596.) 

2.  Same— Decision  Limited. 

It  is  not  intended  to  decide  by  this  ruling  what  would  be  the  rule  if  the  prescrip- 
tive right  was  claimed  against  the  defendant  in  the  suit  or  some  person  whose  title 
he  asserts.     (Pp.  596,  597.) 

3.  Navigable  Streams-Statute  Construed. 

Article  4147,  Revised  Statutes,  gives  to  the  streams  described  therein  the  char- 
acter of  navigable  streams,  and  a  grant  made  upon  a  stream  declared  by  the  statute 
to  be  navigable  would  confer  title  only  to  the  same  extent  as  if  the  stream  wer^ 
navigable  under  the  general  definition  given  to  such  water  courses.    (Pp.  697,  598.) 

4.  Same— Stream  Navigable  by  Statute— Bights  of  Biparian  Locator. 

The  grant  of  a  tract  of  land  upon  the  margin  of  a  stream  which  retains  an  average' 
width  of  thirty  feet  gives  title  to  the  grantee  only  to  the  water  line  of  such  stream, 
the  title  to  the  bed  of  the  stream  being  reserved  to  the  State  and  subject  to  its 
control.     (P.  597.) 

Questions  certified  from  the  Court  of  Civil  Appeals  for  the  Third 
District,  in  an  appeal  from  Travis  County.  This  case,  upon  a  previous 
appeal,  is  reported  as  Hall  v.  City  of  Austin,  20  Texas  Civil  Appeals,  59. 

F.  L,  BrookSy  for  appellant. — The  verdict  and  judgment  are  without 
competent  evidence  to  support  them,  because  the  burden  was  upon  plain- 
tiff to  show  affirmatively  that  the  land  over  which  the  road  and  ford  ex- 
tended and  each  and  every  tract  or  parcel  of  said  land,  was  owned,  for 
the  whole  period  of  prescription,  by  a  person  or  persons  against  whom 
the  doctrine  of  prescriptive  grants  can  be  legally  applied;  and  no  such 
Evidence  can  be  found  in  the  record  in  this  case.  Saunders  v.  Simpson, 
37  S.  W.  Kep.,  195;  2  Washb.  Eeal  Prop.,  4  ed.,  302;  Washb.  on  Ease- 
ments, 3  ed.,  163;  Keys  v.  Mason,  44  Texas,  142;  Melvin  v.  Whiting,  13 
Pick.,  188;  Watkins  v.  Peck,  13  X.  H.,  377;  Woodworth  v.  Raym^ond, 
51  Conn.,  77;  Yard  v.  Ford,  2  Wm.  Saund.,  172;  Goodman  v.  Saltash, 
L.  R.  7  App.  C,  633:  Ferrell  v.  Ferrell,  1  Bax.,  332;  Daniel  v.  North,  11 
East.,  372:  Barker  v.  Richardson,  4  B.  &  A.,  579. 

The  plaintiff's  evidence  fails  to  make  a  case  for  the  jury  on  the  issue 
of  damages  for  the  destruction  of  the  ford  and  roadway,  and  the  court 
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erred  in  submitting  said  issue  to  the  jury  because  the  burden  of  proof  is 
on  one  claiming  an  easement  by  prescriptive  right,  arising  from  user 
for  the  prescriptive  period,  to  show  that  during  all  of  such  period  the 
servient  estate  or  estates  against  which  the  prescriptive  right  is  claimed 
was  or  were  owned  by  a  person  or  persons  free  from  legal  disability  and 
against  whom  prescriptive  right  could  be  acquired  by  adverse  user. 
There  was  no  attempt  to  make  such  a  showing  in  this  case,  or  even  to 
show  the  various  tracts  of  land  over  which  said  road  ran,  or  who  the 
owners  of  such  tracts  were ;  and  the  insuflBciency  of  the  evidence  in  that 
respect  was  distinctly  called  to  the  trial  court's  attention  in  defendant's 
motion  for  a  new  trial. 

The  court  erred  in  refusing  to  give  the  jury  special  charge  number 
3  requested  by  the  defendant,  which  was  as  follows,  to  wit:  "You 
are  instructed  that  the  undisputed  evidence  in  this  case  shows  that  the 
Colorado  River,  at  and  about  the  location  of  the  ford  alleged  to  have 
been  destroyed,  was  and  is  a  public  navigable  stream,  and  that  no  pre- 
scriptive right  could  for  this  reason  be  acquired  by  plaintiff  to  use  said 
ford  across  same.''  Rev.  Stats.,  art.  4147;  Tomlin  v.  Railway,  32  la., 
109;  Flanagan  v.  Philadelphia,  42  Pa.  St.,  219;  McKeen  v.  Del.  Div., 
49  Pa.  St.,  440;  Angell  on  Highways,  sec.  56;  Elder  v.  Burrus,  6  Hump., 
(Tenn.),  358;  Lowber  v.  Wells,  13  How.  Pr.,  454;  People  v.  Commrs., 
33  N.  Y.,  461 ;  McManus  v.  Carmichael,  3  la.,  1. 

Under  the  surveying  laws  of  Texas,  private  ownership  of  lands  front- 
ing streams  navigable  under  the  surveying  laws  extends  only  to  the 
water's  edge,  and  not  to  the  thread  of  the  stream  as  at  common  law. 
City  V.  Schott,  29  S.  W.  Rep.,  681;  Murphy  v.  Copeland,  51  la.,  515; 
Halsey  v.  McCormick,  13  N.  Y.,  296;  Starr  v.  Child,  5  Denio,  599. 

John  Dotvell,  for  appellees. — Discussing  the  question  without  refer- 
ence to  this  act  of  the  Legislature  authorizing  the  destruction  of  the 
ford  and  with  it  the  road,  and  looking  to  appellee's  right  independent  of 
this  section,  we  still  think  that  on  the  doctrine  of  prescriptioii  they  have 
in  this  road  such  rights  as  could  not  be  taken  from  them  under  the  Con- 
stitution of  the  State,  without  first  paying  them  the  damages  done,  in 
that  they  had  an  easement  by  prescription  in  this  public  road.  Ease- 
ments are  acquired  by  prescription.  The  possession  or  use  necessary  to 
confer  a  title  by  prescription  must  be  long,  continuous,  peaceable,  open, 
by  the  knowledge  and  tacit  consent  and  without  the  express  permission 
of  the  true  owner.  Powell  v.  Bagg,  8  Gray,  441;  Parker  v.  Foote,  19 
Wend.,  309;  Wheeler  v.  Clark.  58  N.  Y.,  267;  Campbell  v.  West,  44 
Cal.,  646. 

It  is  also  held  that  to  constitute  an  easement  by  prescription  it  is  not 
essential  that  the  user  should  have  been  with  the  actual  knowledge  of 
the  owner  of  the  servient  tenement,  where  the  user  has  been  for  the 
requisite  time,  open,  notorious,  visible,  uninterrupted,  undisputed,  and 
under  a  claim  of  right,  adverse  to  such  owner,  who  is  charged  with  notice, 
and  his  acquiescence.    Ward  v.  Warren,  82  N.  Y.,  265;  Reimer  v.  Stu- 
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ber,  20  Pa.  St.,  458;  6  Lawson's  Rights,  Rem.,  and  Prac,  sec.  2776; 
Lawson^s  Usages  and  Customs,  chap.  1. 

That  a  road  by  prescription  can  be  had  in  a  ford  across  a  river  where 
the  grants  to  land  run  down  to  the  water's  edge  has  been  decided  in  the 
following  cases:  City  of  Laredo  v.  Martin,  52  Texas,  548;  Compton  v. 
Waco  Bridge  Co.,  62  Texas,  715. 

A  road  that  has  been  used  twelve  to  fifteen  years  in  nearly  the  same 
place  by  the  public,  creates  a  public  road  by  prescription  against  the 
owner,  and  you  are  not  required  to  go  on  and  show  that  there  was  no 
exception  to  this  rule, — this  is  for  the  party  against  whom  it  is  asserted 
to  do, — this  fact  being  proven  alone  establishes  the  easement.  Click  v. 
Lamar  County,  79  Texas,  124;  Hamilton  County  v.  Garrett,  62  Texas, 
609;  Vogt  V.  Bexar  County,  5  Texas  Civ.  App.,  272;  City  of  Laredo  v. 
Martin,  62  Texas,  648;  Compton  v.  Waco  Bridge  Co.,  62  Texas,  715. 

A  party  relying  upon  an  exception  to  the  statute  of  prescription  must 
specially  plead  and  prove  it,  or  in  other  words,  when  the  appellees  Hall 
had  plead  and  proved  that  they  used  and  occupied  this  road  the  requisite 
length  of  time  by  prescription  to  give  them  a  right  to  it,  if  there  was  any 
exception  to  this  rxde,  that  is,  disabilities  of  parties  against  whom  the 
prescription  would  not  run,  appellant  should  have  plead  and  proved  it. 
Hughes  V.  Lane,  25  Texas,  356 ;  Cook  v.  Lindsay,  57  Texas,  67 ;  Riggs  v. 
Hanrick,  59  Texas,  572;  Coles  v.  Kelsey,  2  Texas,  547;  Dickinson  v. 
Lott,  29  Texas,  173. 

The  question  as  to  whether  or  not  the  Colorado  River  was  a  navigable 
stream  and  the  title  was  in  the  State  is  in  our  judgment  in  this  case  im- 
material, because  the  act  of  the  Legislature  which  authorized  the  city 
to  construct  the  dam  required  them  to  pay  all  damage  that  was  done 
to  property  owners  in  and  out  of  the  city  by  reason  of  the  construction 
of  said  dam.  Besides,  we  have  seen  that  a  public  road  can  be  had  by 
prescription  over  the  Rio  Grande  River  (City  of  Laredo  v.  Martin,  52 
Texas,  548)  and  over  the  Brazos  River  (Compton  v.  Waco  Bridge  Co., 
62  Texas,  715).  Section  57,  subdivision  46,  of  the  act  authorizing  the 
construction  of  the  dam  is  as  follows:  ^^o  property  shall  be  taken, 
overflowed  with  water,  or  otherwise  damaged,  by  the  city,  within  or  with- 
out the  limits,  for  such  purpose,  without  the  consent  of  the  owner 
thereof,  except  by  due  process  of  law,  and  upon  making  adequate  com- 
pensation for  the  property  so  taken,  damaged  and  overflowed."  Special 
Laws  of  Texas,  22d  Leg.,  p.  112.  If  it  be  conceded  that  the  title  to  the 
river  bed  and  the  ford  was  in  the  State  of  Texas,  and  that  the  State 
would  have  a  right  to  use  the  property  itself  or  have  it  used  by  others 
as  it  saw  fit,  irrespective  of  damages  to  other  people,  yet  such  in  this 
case  was  not  done,  as  is  seen  by  the  act  above  stated.  The  State  expressly 
authorized  the  city  to  build  the  dam  on  the  condition  that  they  would 
first  pay  the  damage  that  was  done,  and  the  city  having  accepted  and 
acted  on  it,  would  be  bound  by  it,  and  therefore  it  occurs  to  us  that 
under  this  section  of  the  law  authorizing  the  construction  of  the  dam, 
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the  city  would  be  bound  to  pay  these  damages  unquestionably,  conced- 
ing the  title  to  the  ford  and  river  bed  in  the  State,  and  that  it  was  a 
navigable  stream. 

The  State  has  a  right  to  grant  a  franchise  for  a  ferry  across  a  river 
and  by  the  same  authority  it  would  have  a  right  to  authorize  the  con- 
struction of  a  dam,  and  if  it  required  the  parties  to  whom  it  grants  this 
right  to  pay  all  damages  of  its  construction,  that  would  be  suflBcient  and 
would  authorize  the  appellees  to  recover.  This  was  expressly  decided 
in  the  case  of  Tugwell  v.  Eagle  Pass  Ferry  Co.,  74  Texas,  480.  It  has 
also  been  decided  in  Selman  v.  Wolfe,  27  Texas,  70,  that  navigable 
streams  within  the  State  are  public  highways  and  subject  to  the  control 
of  the  Legislature,  which  may,  when  the  public  interest  will  be  pro- 
moted, obstruct  the  same.  In  that  case  the  Legislature  authorized  cer- 
tain parties  to  bridge  the  Angelina  Eiver,  but  did  not  require  them  to 
pay  any  damages  by  the  special  act  authorizing  such.  In  this  case  the 
act  specially  requires  them  to  pay  the  damages.  In  Jones  v.  Keith,  37 
Texas,  400,  it  has  been  held  that  a  bridge  is  a  part  of  a  highway,  and  cer- 
tainly by  this  reasoning  a  ford  would  be  held  a  part  of  a  highway. 

Article  4147,  in  reference  to  surveys  on  navigable  streams,  urged  by 
appellant,  wherein  it  states  that  all  streams  so  far  as  they  retain  an  aver- 
age width  of  thirty  feet  shall  be  considered  as  navigable  streams  within 
the  meaning  of  location  of  land  certificates,  in  that  the  lines  of  the  sur- 
vey shall  not  cross  the  river,  is  held  in  Horton  v.  Pace,  9  Texas,  81,  to  be 
merely  directory,  and  would  not  injuriously  aflfect  even  a  survey  which 
did  not  strictly  pursue  its  directions,  and  does  not  apply  to  the  question 
in  issue  in  this  case,  but  has  reference  solely  to  the  location  of  lands. 

It  is  believed  that  a  public  highway  may  be  established  over  land  of  the 
State  by  prescription,  to  such  an  extent  that  the  same  can  not  grant  the 
land  to  another  party  and  relieve  the  land  of  this  public  road.  All  pub- 
lic roads  by  prescription  are  based  on  the  pre-existence  of  a  grant,  and 
the  State  being  capable  of  making  a  grant,  it  is  conceded  that  prescrip- 
tion would  run  against  it.  The  only  limitation  as  to  parties  against 
whom  prescription  will  not  run  for  the  purpose  of  establishing  a  public 
road  is,  persons  incapable  of  making  a  grant,  such  as  married  women, 
minors,  or  insane  persons.  And  this  is  expressly  stated  by  Elliot  on 
Soads  and  Streets,  page  138,  where  he  uses  the  following  language:  '^In 
accordance  with  the  rule  that  prescription  presupposes  a  grant,  it  has 
been  held  that  the  public  can  not  acquire  the  right  to  a  highway  by  pre- 
scription as  against  married  women,  minors,  or  insane  persons;"  and  in 
this  nothing  is  said  about  not  acquiring  against  the  State. 

A  public  road  l)eing  a  public  right  and  function  for  traveling  exer- 
cised by  the  State  to  give  better  ways  of  travel,  and  belonging  to  the 
State,  it  is  not  seen  why  such  a  thing  could  not  be  acquired  over  the  land 
of  the  State  itself  as  well  as  over  the  land  of  private  parties,  it  being  a 
right  asserted  by  the  State  or  by  the  general  public  for  the  State;  and 
this  being  true,  we  can  not  see  why  it  is  that  the  ford  across  the  Colo- 
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rado  Biver  would  not  by  prescription  become  a  part  of  the  public  high- 
way, and  appellees  would  have  a  vested  right  in  it  to  travel  it,  even  if  the 
title  to  the  river  bed  was  in  the  State. 

Public  roads  are  established  upon  the  doctrine  of  necessity;  the  gen- 
eral public  are  entitled  to  highways,  modes  of  travel  through  and  over 
the  body  of  the  State  itself,  and  if  the  State  goes  on  and  uses  its  own 
land  by  and  through  the  general  public  as  a  public  road  for  the  requisite 
length  of  time  it  is  a  good  dedication  by  the  State,  and  the  State  can 
not  grant  the  land  over  which  the  road  runs  to  a  private  individual  so 
as  to  deprive  the  general  public  of  their  right  to  this  road. 

This  dam  being  constructed  by  law,  it  is  not  known  to  what  extent 
the  court  will  take  judicial  knowledge  of  the  dam  having  been  washed 
away  since  the  filing  and  trial  of  this  case,  and  in  fact  we  can  not  see 
what  this  has  to  do  with  the  questions  certified  to  this  court  for  its 
answer.  However,  if  the  court  takes  judicial  knowledge  of  the  washing 
away  of  the  dam  and  the  river  returning  back  to  its  former  bed,  we  wish 
it  also  to  take  judicial  knowledge  that  the  ford  is  entirely  destroyed  on 
account  of  the  construction  of  the  dam  and  the  deposit  of  mud  that  has 
been  left  there,  and  its  destruction  is  permanent  and  it  can  not  again 
be  used  as  a  ford,  and  the  injuries  of  appellees  are  the  same  as  if  the 
dam  still  remained  there. 

BROWN,  Associate  Justice. — The  Court  of  Civil  Appeals  for  the 
Third  Supreme  Judicial  District  has  certified  to  this  court  the  following 
statement  and  questions : 

"Appellee,  Amelia  Hall,  joined  pro  forma  by  her  husband,  brought 
this  suit  to  recover  damages  from  the  city  of  Austin,  alleged  to  have 
been  sustained  by  her  as  the  owner  of  a  tract  of  land  with  improvements, 
constituting  the  homestead  of  herself  and  husband,  and  located  west  of 
the  Colorado  Biver,  near  the  city  of  Austin. 

*Tn  the  main,  the  plaintiff's  case  is  based  upon  the  theory  that  the 
construction  and  maintenance  by  the  city  of  a  certain  dam  across  the 
Colorado  Biver  has  destroyed  a  certain  roadway  leading  from  the  plain- 
tiffs^ land  to  the  city  and  constituting  plaintiffs'  shortest  and  best  road- 
way to  and  from  the  city. 

^Tt  was  not  shown  that  the  land  over  which  the  road  runs  had  ever 
been  condemned  in  the  manner  prescribed  by  statute  or  donated  by  the 
owners  thereof  for  a  public  road;  and  the  plaintiffs  sought  to  establish 
the  fact  that  it  was  a  public  road  by  prescription,  resulting  from  long 
continued  use  by  the  public.  The  road  extended  across  various  tracts 
of  land  and  also  crossed  the  Colorado  Biver.  As  to  some  of  these  tracts, 
the  evidence  does  not  show  who  were  the  owners  during  the  prescriptive 
period,  and  it  does  not  show  whether  any  of  the  owners  were  sui  juris 
during  the  time  referred  to.  In  fact,  there  was  no  direct  proof  that  the 
title  to  the  tracts  of  land  referred  to  had  ever  passed  out  of  the  State. 
Furthermore,  testimony  was  submitted  showing  that  the  Colorado  Biver, 
at  and  about  the  point  where  the  road  crossed,  was  of  an  average  width 
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of  more  than  thirty  feet  before  the  building  of  the  dam,  and  that  the 
lines  of  surveys  fronting  thereon  do  not  cross  the  river. 

"With  the  foregoing  statement  and  explanation,  the  Court  of  Civil 
Appeals  certifies  to  the  Supreme  Court  for  decision  the  following  ques- 
tions which  are  material  to  the  rights  of  the  parties  and  are  presented 
in  appellant's  brief: 

"1.  In  order  for  the  plaintiffs  to  establish  a  prescriptive  right  to  the 
road,  was  it  necessary  to  show  that  during  the  prescriptive  period  the 
servient  estates,  the  various  tracts  of  land  against  which  the  prescriptive 
right  is  claimed,  were  owned  by  persons  free  from  legal  disability  and 
against  whom  limitation  or  prescriptive  right  could  be  acquired  by  ad- 
verse use  ? 

"2.  Under  the  facts  stated,  conceding  that  the  land  on  each  side  of  the 
river  where  the  road  crossed  it  had  been  granted  by  the  State  to  individ- 
uals, did  the  title  to  the  channel  of  the  river  remain  in  the  State,  so 
that  no  prescriptive  right  to  the  use  thereof  as  a  public  road  could  be 
acquired  by  the  plaintiffs  ?  In  other  words,  is  a  stream  navigable  within 
the  purview  of  article  4147  of  the  Revised  Statutes  because  it  is  of  an 
average  width  of  thirty  feet,  a  navigable  stream  in  the  sense  that  abut- 
ting owners  acquire  title  to  the  water-mark  only  and  title  to  the  chan- 
nel of  the  stream  remains  in  the  government?'' 

To  the  first  question  we  reply  in  the  afl5rmative. 

To  the  second  question,  we  answer:  Article  4147,  Revised  Statutes, 
gives  to  the  streams  described  therein  the  character  of  navigable  streams 
under  the  rules  which  govern  the  courts  in  determining  that  question, 
and  a  grant  made  upon  a  stream  declared  by  the  statute  to  be  navigable 
would  confer  title  only  to  the  same  extent  as  if  the  stream  were  navi- 
gable under  the  general  definition  given  to  such  water-courses. 

A  right  claimed  by  prescription  rests  upon  the  presumption  that  the 
owner  of  the  land  has  granted  the  easement  and  the  grant  has  been  lost. 
To  sustain  this  claim,  it  must  appear  that  the  use  upon  which  the  right 
is  predicated  has  continued  for  the  requisite  time,  during  which  the 
owner  was  not  under  disability  to  resist  the  claim.  2  Washburn  on 
Real  Property,  327,  sec.  20;  Watkins  v.  Peck,  13  N.  H.,  376;  Melvin  v. 
Whiting,  13  Pick.,  188;  Ferrell  v.  Ferrell,  1  Baxter,  332;  Saunders  v. 
Simpson,  37  S.  W.  Rep.,  195.  Mr.  Washburn  states  the  rule  in  this  lan- 
guage :  "To  give  a  user  this  effect,  it  must  be  uninterrupted  in  the  land 
of  another  by  the  acquiescence  of  the  owner,  for  a  period  bf  at  least 
twenty  years  (or  the  period  of  limitation  of  the  State  where  the  land 
lies),  under  an  adverse  claim  of  right ;  while  all  persons  concerned  in  the 
estate,  in  or  out  of  which  it  is  derived,  are  free  from  disability  to  resist 
it,  and  are  seized  of  the  same  in  fee  and  in  possession  during  the  requisite 
period." 

Where  the  right  is  claimed  against  one  other  than  the  defendant  in  a 
suit  or  some  person  under  whom  he  claims,  the  plaintiff  must  prove  his 
right  and  that  no  disability  existed  with  the  person  from  whom  he 
claims  to  have  derived  the  right.    We  do  not  intend  to  decide  what  would 
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be  the  rule  if  a  prescriptive  right  were  claimed  as  against  the  defendant 
in  the  suit  or  some  person  whose  title  he  asserts. 

Article  4147  of  the  Revised  Statutes  reads  as  follows:  "All  lands 
surveyed  for  individuals,  lying  on  navigable  water-courses,  shall  front 
one-half  of  the  square  on  the  water-course  and  the  line  running  at  right 
angles  with  the  general  course  of  the  stream,  if  circumstances  of  lines 
previously  surveyed  under  the  laws  will  permit;  and  all  streams,  so  far 
as  they  retain  an  average  width  of  thirty  feet,  shall  be  considered  nav- 
igable streams  within  the  meaning  hereof,  and  they  shall  not  be  crossed 
by  the  lines  of  any  survey."  The  first  part  of  the  article  provides  for 
the  location  of  lands  upon  waters  which  are  navigable  according  to  the 
general  rule  of  decisions  on  that  subject.  The  consequences  of  such  a 
location  would  be  that  the  grantee  would  take  title  only  to  the  water 
line  of  the  navigable  stream  and  the  title  of  the  bed  of  the  stream  would 
remain  in  the  State.  This  language,  "and  all  streams,  so  far  as  they 
retain  an  average  width  of  thirty  feet,  shall  be  considered  navigable 
streams  within  the  meaning  hereof,"  was  intended  to  prescribe  a  definite 
rule  by  which  surveyors  and  others  could  determine  what  are  navigable 
streams  so  far  as  it  affects  the  question  of  locating  lands  thereon.  The 
result  to  the  locator  is  the  same  as  if  the  stream  were  navigable  under 
the  general  rule  of  decision,  and  he  would  take  title  limited  to  the 
water  line  the  same  as  if  the  stream  were  navigable.  Under  article 
4147  there  can  be  no  difference  in  the  effect  of  a  grant  fronting  upon  a 
navigable  stream  and  one  fronting  on  a  stream  declared  by  the  statute 
to  be  navigable  because  of  its  width.  Each  grant  must  give  title  to  the 
center  of  the  stream  or  both  must  be  limited  to  the  water  line.  The 
statute  places  all  of  these  streams  which  have  an  average  width  of  thirty 
feet  on  equality,  whether  they  are  actually  navigable  or  not,  and  does 
not  undertake  to  change  the  rule  that  limits  the  title  of  the  grantee 
when  the  stream  is  navigable,  but,  in  effect,  applies  that  rule  to  the 
stream  or  that  portion  of  the  stream,  which,  being  within  the  statutory 
requirement,  would  not  be  navigable  except  for  its  provisions.  The 
grant  of  a  tract  of  land  upon  the  margin  of  a  stream  which  retains 
an  average  width  of  thirty  feet  gives  title  to  the  grantee  only  to  the 
water  line  of  such  stream,  the  title  to  the  bed  of  the  stream  being  re- 
served to  the  State. 

The  apparent  object  of  the  Congress  of  the  Republic  in  enacting 
the  law  which  is  now  embodied  in  article  4147  and  of  the  several  Leg- 
islatures which  have  continued  it  in  force  was  to  prevent  locators  upon 
the  public  domain  from  monopolizing  the  water  of  the  State.  At  the 
time  the  act  was  passed,  the  great  body  of  the  lands  of  Texas  was  pub- 
lic domain,  and  was  subject  to  location  by  many  grants  already  in  exis- 
tence as  well  as  those  necessarily  to  be  issued  in  the  future,  and  the 
Congress,  foreseeing  the  necessity  of  preserving  in  that  territory  the 
streams  which  afforded  water,  that  the  public  might  have  the  use  of 
them,  enacted  this  statute.  By  requiring  the  grant  to  be  located,  one- 
half  of  its  front  upon  the  stream,  the  locator  was  prevented  from  ex- 
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tending  it  up  and  down  the  margin  and  thereby  controlling  largely  the 
water  front  on  one  side.  By  the  prohibition  against  crossing  the  stream 
with  the  lines  of  a  survey,  the  locator  was  likewise  prevented  from  con- 
trolling the  water  front  of  the  stream  on  both  sides,  and  thus  the  water 
of  such  streams  would  be  preserved  in  a  larger  measure  to  those  who 
were  entitled  to  locate  the  lands  of  the  State.  But,  in  addition  thereto, 
by  declaring  such  streams  to  be  navigable,  the  State  reserved  the  title 
to  the  beds  thereof,  which  are  subject  to  the  control  of  the  State. 


Patty-Joiner  &  Eubank  Company  v.  E.  B.  Cummins. 

No.  896.    Decided  June  11,  1900. 

1.  Assignment  for  Creditors — State  Insolvent  Law — ^Effect  of  National 

Bankrupt  Act. 

In  80  far  as  an  insolvent  law  of  a  State  provides  for  a  release  by  the  creditors  it  is 
suspended  by  a  bankrupt  law  of  the  United  States;  but  if  the  assignment  convey 
all  the  debtor's  property  subject  to  the  payment  of  his  debts  for  the  equal  benefit 
of  all  his  creditors  who  may  accept  under  it,  it  is  otherwise  valid,  except  as  against 
proceedings  seasonably  taken  under  the  Bankrupt  Act.     (P.  604.) 

2.  Same— Assignment    Exacting    Release — ^Nonacceptlng    Creditor— Gar- 

nishment. 
Though  a  general  assignment  under  the  State  law  was  made  for  the  benefit  of 
such  creditors  only  as  released  the  assignor  from  further  liability,  it  was  not  invalid 
as  a  transfer  of  the  property,  except  upon  proceedings  against  the  assignor  under 
the  Bankrupt  Act,  and  a  nonaccepting  creditor  could  not  subject  to  his  garnishment 
the  proceeds  of  the  property  in  the  hands  of  the  assignee.    (Pp.  602-604.) 

Questions  certified  from  the  Court  of  Civil  Appeals  for  the  First 
District,  in  an  appeal  from  Hunt  County. 

F,  B.  Dillard,  for  appellants. — The  national  bankruptcy  act,  approved 
July  1,  1898,  suspended  the  operation  of  the  statutory  assignment  law 
of  the  State  of  Texas,  and  it  will  remain  so  suspended  as  long  as  said 
act  is  in  effect,  and  R.  B.  Cummins,  assignee  of  said  W.  S.  Bedford  & 
Son,  made  imder  a  statutory  assignment  after  said  act  went  into  effect, 
could  not  claim  any  protection  by  virtue  of  said  assignment,  but  he  held 
the  property,  or  the  proceeds  thereof,  conveyed  to  him  by  said  assign- 
ment for  the  benefit  of  Bedford  &  Son,  and  Patty-Joiner  &  Eubank  Co. 
acquired  a  valid  lien  on  the  money  or  property  so  in  the  hands  of  said 
assignee  at  the  time  of  service  of  the  writ  of  garnishment,  by  virtue  of 
said  writ. 

Section  3  (4)  of  the  bankruptcy  act  of  1898  makes  the  making  of  a 
general  assignment  for  the  benefit  of  creditors  an  ,act  of  bankruptcy. 
This  provision  is  not  found  in  any  former  bankruptcy  act.  It  was  held 
by  the  court  construing  former  acts,  that  a  general  assignment  in  effect 
hindered,  delayed,  and  defrauded  creditors,  and  that  it  was  therefore  an 
act  of  bankruptcy.  But  the  provision  of  the  present  act  forbids  the 
making  of  a  general  assignment  either  under  the  common  law  or  by 
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statute,  and  is  in  effect  a  declaration  by  Congress  that  general  assign- 
ments are  contrary  to  the  spirit  and  purpose  of  the  bankruptcy  act. 
The  history  of  the  enactment  shows  that  the  commercial  interests  of  the 
country  demanded  of  Congress  that  it  enact  a  uniform  law  on  the  sjib- 
ject  of  bankruptcy  as  provided  by  the  Constitution  of  the  United  States, 
and  thus  simplify  the  laws  affecting  the  wholesale  trade.  It  was  in  re- 
sponse to  this  demand  that  Congress  enacted  the  bankrupt  law,  and  it 
would  seem  that  the  provision  making  a  general  assignment  an  act  of 
bankruptcy  and  thereby  in  effect  forbidding  it,  was  a  part  of  the  general 
scheme  and  purpose  to  make  the  laws  on  the  subject  of  bankruptcy 
uniform  throughout  the  United  States,  and  to  remedy  the  evil  growing 
out  of  the  rapid  changes  and  ineffectiveness  in  the  laws  of  the  different 
States. 

The  assignment  made  by  Bedford  &  Son  to  Cummins  was  a  statutory 
and  not  a  common  law  assignment.  It  provided  that  it  was  made  for  the 
benefit  of  those  creditors  only  who  would  accept  under  it  and  release 
the  makers;  it  stated  on  its  face  that  it  was  made  under  the  statutes 
of  the  State  of  Texas,  and  that  the  makers  were  insolvent,  a  condition 
necessary  for  one  to  take  advantage  of  our  statutory  assignment  law. 
Hudson  V.  Elevator  Co.,  79  Texas,  406.  The  provisions  of  the  statutes 
were  intended  and  attempted  to  be  carried  out  by  it,  and  under  the  au- 
thority of  Schoolher  v.  Hutchins,  66  Texas,  324,  this  intention  alone 
makes  it  a  statutory  assignment.  It  is  thought  unnecessary  therefore 
to  discuss  the  question  as  to  whether  or  not  the  right  to  make  a  common 
law  assignment  was  superseded  by  the  passage  of  the  bankruptcy  act; 
it  is  sufficient  to  say  that  every  authority  consulted  by  counsel,  in  which 
it  was  held  under  the  old  bankruptcy  act  that  the  right  to  make  a  gen- 
eral assignment  was  not  superseded  by  the  pasage  of  the  bankrupt  act, 
including  the  case  of  Meyer  v.  Hellman,  91  Texas,  496,  quoted  by  the 
Court  of  Civil  Appeals,  was  based  on  a  common  law  assignment,  or  at 
least  an  assignment  which  was  without  the  ear  marks  of  a  statutory 
assignment.  Counsel  has  found  no  case  under  the  old  or  new  act  where 
an  assignment  which  provided  that  it  was  made  for  the  benefit  of  those 
creditors  only  who  would  accept  under  it  and  release  the  debtor  has  been 
held  not  to  be  superseded  by  the  passage  of  the  bankrupt  act.  This  as- 
signment could  not  have  been  made  at  common  law,  but  the  right  to 
make  it  for  the  benefit  of  accepting  creditors  only  is  solely  by  virtue  of 
our  statute.  The  argument  and  authorities  cited  by  the  Court  of  Civil 
Appeals  in  reference  to  this  particular  question  are  therefore  not  appli- 
cable. 

The  Court  of  Civil  Appeals  in  its  opinion  held,  on  the  authority  of 
Keating  v.  Vaughn,  61  Texas,  518,  that  our  State  assignment  law  is  not 
an  insolvent  law.  Strictly  speaking,  this  is  true.  An  insolvent  law  as 
counsel  understands  it  is  one  which  takes  all  a  debtor's  property  for  the 
benefit  of  all  his  creditors  and  releases  the  debtor,  without  the  consent 
of  the  creditor,  and  this  kind  of  law  would  impair  the  obligation  of  con- 
tracts and  would  be  in  contravention  of  the  Constitution  of  the  United 
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States.  2  Am.  and  Eng.  Enc.  of  Law,  p.  175,  and  authorities  cited.  But 
a  State  may  pass  a  law  on  the  subject  of  insolvency,  and  this  evidently  is 
the  kind  of  law  referred  to  in  the  last  section  of  the  bankrupt  act  of 
1898,  which  provides  that  "Proceedings  commenced  under  State  in- 
solvency laws  before  the  passage  of  this  act  shall  not  be  affected  by  it." 
If  this  is  not  true  this  provision  is  senseless.  Our  statutory  assignment 
law  has  every  requisite  of  an  insolvent  law,  as  defined  by  Judge  Adams. 
In  re  Sievers,  91  Fed.  Rep.,  366. 

Counsel  submits  that  the  sections  of  the  bankrupt  act  of  1898  above 
discussed  show  that  Congress  intended  by  the  provisions  of  the  act  itself 
to  supersede  State  assignment  laws  and  to  inaugurate  a  national  system 
to  cover  the  whole  groimd  and  sufficient  for  the  needs  of  all  the  people. 
It  is  not  reasonable  to  presimie  that  Congress  inaugurated  this  new  sys- 
tem, simplified  its  provisions  and  the  practice  under  it,  and  brought  it 
near  to  the  people,  by  requiring  the  officers  to  reside  in  the  districts  rep- 
resented by  them,  and  that  meetings  of  creditors  should  be  held  at  the 
county  site  of  the  bankrupt's  residence  to  give  insolvents  or  their  cred- 
itors a  cumulative  remedy.  It  seems  to  counsel  that  the  conclusion  that 
Congress  intended  the  bankrupt  act  to  supersede  State  laws  for  the  ad- 
ministration of  estates  of  insolvents  is  inevitable. 

The  Constitution  of  the  United  States  provides  that  Congress  shall 
make  uniform  laws  on  the  subject  of  bankruptcy.  Sec.  8.  It  is  elemen- 
tary that  a  Federal  system  and  a  State  system  which  have  practically  the 
same  scope  and  purpose,  which  act  upon  the  same  parties  and  cover  the 
same  general  ground,  can  not  both  stand  at  the  same  time.  There  is 
an  inevitable  conflict  between  the  Federal  and  the  State  law,  both  stat- 
utory, and  the  Federal  law,  authorized  by  the  Constitution  of  the  United 
States,  must  survive  and  become  the  supreme  law  of  the  land,  while  the 
State  law  must  be  suspended. 

A  suspended  law  can  have  no  force  while  still  dormant,  and  no  person 
can  acquire  any  rights  under  it  nor  claim  protection  therefrom.  The  as- 
signee takes  no  title  as  against  creditors  by  the  deed  of  assignment.  He 
is  a  mere  naked  bailee  for  the  creditors  without  any  lawful  authority  to 
tlio  possession  of  the  bankrupt's  estate,  and  the  property  in  his  posses- 
sion is  subject  to  garnishment.  Counsel  submits  that  the  statutory  as- 
signment law  of  the  State  of  Texas  was  superseded  by  the  passage  of  the 
national  bankruptcy  act  of  1898,  and  that  the  property  of  Bedford  & 
Son  in  the  hands  of  R.  B.  Cummins,  garnishee,  is  subject  to  the  garnish- 
ment in  favor  of  Patty-Joiner  &  Eubank  Co.  Authorities  under 
Act  of  1898:  Mfg.  Co.  v.  Hamilton,  51  N.  E.  Rep.,  529;  In  re  Smith, 
92  Fed.  Rep.,  135;  In  re  Sievers,  91  Fed.  Rep.,  366;  In  re  Curtis,  91  Fed. 
Rep.,  741;  In  re  Bruss-Ritter  Co.,  90  Fed.  Rep.,  651;  In  re  Etheridge 
VuT.  Co.,  92  Fed.  Rep.,  330.  Authorities  under  the  old  law:  Miller  on 
Constitution  of  U.  S.,  616;  1  Kent's  Com.,  690,  note  D;  Sturges  v.  Crow- 
ninshield,  4  Wheat,,  122,  leading  case;  Martin  v.  Berry,  37  Cal.,  208; 
Oris  wold  v.  Pratt,  9  Met.,  16 ;  In  re  Fames,  2  Story,  322 ;  In  re  RejTiolds, 
8  R.  I.,  485;  Chamberlain  v.  Perkins,  51  N.  H.,  336;  Commonwealth  v. 
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O'Hara,  6  Phila.,  402;  Tobin  v.  Trump,  7  Phila.,  123;  Van  Nostrand  v. 
Carr,  30  Md.,  128. 

G.  0.  Green  and  H,  D,  Wood,  for  appellee.  No  briefs  for  appellee 
were  on  file. 

GAINES,  Chief  Justice. — This  case  comes  to  ns  upon  certified  ques- 
tions.   The  statement  and  questions  as  certified  are  as  follows: 

"The  above  entitled  cause  is  an  appeal  from  a  judgment  of  the  County 
Court  of  Hunt  County. 

"On  February  2,  1899,  W.  S.  Bedford  &  Son  executed  a  general  as- 
signment conveying  all  their  property  subject  to  execution  to  E.  B. 
Cummins,  for  the  benefit  of  all  their  creditors  who  would  agree  to  ac- 
cept under  the  same  and  release  them.  The  assignment  was  in  the  usual 
form,  and  was  a  statutory  assignment  as  provided  by  the  statutes  of  the 
State  of  Texas.  x\ttached  to  the  assignment  was  a  list  of  the  creditors 
and  a  schedule  of  the  assets  of  the  assignors.  The  assignee  accepted 
the  trust  and  proceeded  to  administer  the  property.  Patty-Joiner  & 
Eubank  Company,  a  creditor  of  the  assignors,  did  not  accept  under  the 
assignment,  but  sued  and  obtained  a  judgment  against  W.  S.  Bedford 
&  Son,  and  on  March  9,  1899,  pending  the  suit,  sued  out  a  writ  of  gar- 
nishment against  E.  B.  Cummins,  the  assignee  of  W.  S.  Bedford  &  Son. 
The  assignee  answered  the  writ  of  garnishment,  denying  that  he  was 
indebted  to  or  had  any  effects  in  his  hands  belonging  to  W.  S.  Bedford 
&  Son,  or  that  he  knew  of  any  person  so  indebted  or  in  possession  of 
effects.  Patty-Joiner  &  Eubank  Company  controverted  the  answer,  al- 
leging the  making  of  the  assignment  and  that  the  garnishee  had  more 
than  suflScient  funds,  proceeds  of  the  assigned  property,  to  pay  their 
debt,  and  further  alleging  that  the  national  bankruptcy  act  was  in  force 
at  the  time  the  assignment  was  made,  and  contending  that  the  passage 
of  the  act  suspended  the  statutory  assignment  law  of  the  State  of  Texas, 
and  that  E.  B.  Cummins,  the  garnishee,  who  was  the  assignee  under  the 
assignment,  was  liable  under  the  garnishment  for  the  funds  that  were  in 
his  hands,  proceeds  of  the  assigned  property,  to  the  extent  of  the  judg- 
ment obtained  by  the  Patty-Joiner  &  Eubank  Company  against  the  said 
W.  S.  Bedford  &  Son.  On  the  trial,  it  was  proved  that  the  garnishee 
had  property  and  money,  the  proceeds  of  said  assigned  property,  in  his 
hands  which  would  be  subject  to  garnishment  if  it  should  be  held  that 
the  assignment  was  invalid.  The  court  below  held  that  the  passage  of 
the  bankrupt  act  did  not  supend  the  State  assignment  law  so  as  to  ren- 
der the  assignment  invalid,  and  that  it  would  only  have  the  effect  to 
set  aside  the  assignment  upon  the  institution  of  bankruptcy  proceedings 
against  the  assignors,  and  rendered  judgment  discharging  the  garnishee. 
This  court  aflBrmed  the  judgment  of  the  court  below. 

'Tending  a  motion  for  rehearing,  this  court,  desiring  the  instruction 
of  the  honorable  Supreme  Court  for  the  proper  decision  of  an  issue  of 
law  arising  upon  the  record,  it  is  ordered  that  the  following  questions 
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be  certified  to  the  Supreme  Court  of  Texas  in  accordance  with  article 
1043  of  the  Revised  Statutes,  to  wit: 

"1.  Was  the  State  assignment  law  of  Texas  suspended  by  the  passage 
and  going  into  effect  of  the  national  bankruptcy  act  ?  and  if  so,  is  the 
money  in  the  hands  of  the  assignee  Cummins  subject  to  the  garnishment 
0^  the  Patty- Joiner  &  Eubank  Company,  the  creditor  of  the  assignors, 
W.  S.Bedford  &  Son? 

"2.  By  reason  of  the  facts  stated,  was  the  assignment  invalid  ?'' 

But  for  the  fact  that  the  assignors  in  the  deed  of  assignment  in  ques- 
tion availed  themselves  of  the  privilege  conferred  by  that  provision  of 
our  assignment  law  which  authorized  them  to  exact  discharges  of  the 
accepting  creditors,  provided  they  should  receive  from  the  assigned 
estate  as  much  as  one-third  of  their  respective  debts  (Revised  Statutes, 
article  73),  there  would  be  no  diflBculty  in  determining  the  question. 
The  assignment  being  of  all  the  debtor^s  property  and  being  for  the 
equal  benefit  of  all  the  creditors  of  the  assignors,  would  undoubtedly 
have  been  good  as  a  common  law  conveyance,  even  if  it  should  be  held 
that  the  effect  of  the  passage  of  the  United  States  bankrupt  act  of  1898 
was  to  wholly  suspend  the  operation  of  our  statutes  which  provide  for 
general  assignments  by  insolvent  debtors. 

In  Mayer  v.  Hellman,  91  U.  S.,  496,  it  was  held  that  such  an  assign- 
ment under  the  laws  of  Ohio  was  good,  even  as  against  an  assignee  in 
bankruptcy,  when  executed  six  months  before  proceedings  in  bankruptcy 
v/ere  taken  against  the  debtor;  and  that  decision  would  be  conclusive  of 
the  question  certified  but  for  the  fact  that  the  law  of  Ohio  did  not  pro- 
vide for  the  discharge  of  the  assignors.  That  case  arose  under  the  bank- 
rupt law  of  1867,  and  while  there  is  a  difference  between  that  act  and 
the  now  existing  law,  that  difference  is  immaterial  in  so  far  as  it  affects 
the  question  before  us.  The  present  law  expressly  declares  the  making 
of  a  general  assignment  for  the  benefit  of  creditors  an  act  of  bankruptcy. 
It  was  an  act  of  bankruptcy  under  the  former  statute  as  held  by  the 
courts  (Boese  v.  King,  108  TJ.  S.,  379),  there  being,  however,  no  express 
declaration  to  that  effect  in  the  act  itself.  Under  the  former  law,  pro- 
ceeding to  have  a  debtor  who  has  made  a  general  assignment  declared  a 
bankrupt  had  to  be  executed  within  six  months.  The  period  is  reduced 
to  four  months  by  the  present  act. 

If,  then,  the  assignment  under  consideration  was  good  at  common 
law,  it  is  a  good  assignment  in  this  proceeding,  and  was  from  its  incep- 
tion good  for  all  purposes  except  against  proceedings  in  bankruptcy  in- 
stituted under  the  bankrupt  act  of  1898  within  four  months  from  the 
day  of  its  execution.  The  only  doubtful  feature  of  the  instrument  is 
the  provision  which  exacts  releases,  and  the  question  is,  does  that  make 
the  assignment  void  at  common  law  ?  There  is  a  conflict  of  authority 
upon  the  question,  and,  so  far  as  we  have  been  able  to  discover,  there  has 
been  no  authoritative  decision  by  this  court  upon  the  point.  The  ac- 
cepted rule  in  England  seems  to  be,  that,  if  the  assignment  conveys  all 
the  debtor^s  property,  to  exact  a  release  as  a  condition  of  participating 
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in  its  benefits  does  not  make  it  void.  King  v.  Watson,  3  Price,  6;  Janes 
V.  Whitbread,  11  Com.  B.,  406;  Jackson  v.  Lomas,  4  Term,  166.  The 
nde  seems  to  us  a  logical  deduction  from  that  other  rule  of  the  common 
law  that  a  debtor  has  the  absolute  right  to  prefer  his  creditors  and  to 
appropriate  all  his  property  to  pay  one  or  more  of  them  to  the  exclusion 
of  all  others,  provided,  that  in  no  case  more  property  be  applied  to  the 
pavment  of  a  debt  than  is  reasonably  sufficient  to  satisfy  it. 

The  failing  debtor  may  also  appropriate  any  or  all  his  property  to  the 
securing  of  one  or  more  of  his  creditors,  provided  the  surplus  be  left  sub- 
ject to  legal  process  in  behalf  of  those  who  are  unsecured.  Since  the 
debtor  may  directly  appropriate  his  property  to  satisfy  or  secure  any  one 
Of  more  of  his  debts,  leaving  others  unsatisfied  and  unsecured,  we  fail 
to  see  how  a  creditor  is  injured  by  an  assignment  which  exacts  releases 
from  those  who  accept  under  it.  If  the  assignor  could  have  preferred 
those  who  may  see  fit  to  accept  by  transferring  his  property  to  satisfy 
or  secure  their  debts  without  making  any  provision  whatever  for  his 
other  creditors,  how  can  the  creditor  who  declines  to  accept  such  a  deed 
of  assignment  complain,  when  the  assignor  may  accomplish  the  same 
result  by  a  mortgage  in  which  the  beneficiaries  are  expressly  named? 
If  it  be  urged  that  it  is  rigorous  and  unjust  to  a  creditor  to  force  him 
to  release  the  debtor  as  a  condition  of  his  participation  in  the  proceeds 
of  the  assigned  estate,  the  answer  is  that  he  is  not  compelled  to  accept, 
imd  that,  if  he  declines  to  do  so,  he  is  in  no  worse  position  than  if  the 
debtor  had  directly  applied  the  property  to  the  payment  or  the  securing 
of  the  debts  of  those  who  may  accept.  That  they  are  required  to  release 
does  not  affect  him  injuriously.  It  rather  inures  to  his  benefit.  In  so 
far  as  debts  are  discharged  by  releases,  the  volume  of  the  indebtedness 
of  the  assignor  is  diminished  to  the  extent  of  the  debts  so  released ;  and 
this  is  clearly  to  the  advantage  of  the  remaining  creditors,  since  it  in- 
creases their  chance  of  securing  their  claims  from  the  future  acquisi- 
tions of  the  assignor. 

But  we  may  go  further.  That  a  bankrupt  law  of  the  United  States 
does  not  necessarily  render  an  assignment  made  under  a  State  insolvent 
low  invalid  for  every  purpose,  is  established  by  the  decision  of  the  Su- 
preme Court  of  the  United  States  in  the  case  of  Boese  v.  King,  108  0". 
S.,  379.  In  that  case,  while  the  bankrupt  act  of  1867  was  in  force,  an 
assignment  was  made  in  New  Jersey  under  the  statute  of  that  State 
which  provided  for  the  discharge  of  the  assignor  from  the  debts  of  all 
accepting  creditors.  Certain  creditors  of  the  assignor  who  did  not  ac- 
cept under  the  assignment  procured  a  judgment  in  the  State  of  New 
York  against  him,  and  an  execution  thereon  having  been  returned  un- 
satisfied, a  receiver  of  the  property  of  the  execution  debtors  was  ap- 
pointed. The  receiver  having  obtained  authority  from  the  court  to  sue 
the  assignees,  brought  suit  against  them  to  test  the  validity  of  the  as- 
signment and  to  subject  certain  property  of  the  debtor  in  the  latter 
State  to  the  payment  of  the  judgment.  It  was  held  that  the  making  of 
the  assignment  was  an  act  of  bankruptcy;  that  the  instrument  was  sub- 
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ject  to  be  attacked  and  avoided  by  proper  proceedings  in  the  bankrupt 
court  at  any  time  within  six  months  after  it  was  executed,  but  that  it 
was  otherwise  a  valid  conveyance  of  the  property,  although  it  might  be 
that  the  provisions  of  the  New  Jersey  statute  for  the  distribution  of  the 
proceeds  of  the  assigned  property  among  and  the  discharge  of  the  ac- 
cepting creditors  were  not  enforceable  by  reason  of  the  bankrupt  act. 
In  their  opinion,  the  court  say :  "If  it  should  be  assumed,  for  the  pur- 
poses of  this  case,  that  the  statute  of  Xew  Jersey  was,  as  to  each  and  all 
of  its. provisions,  suspended  when  the  bankrupt  act  of  1867  "was  passed, 
it  does  not  follow  that  the  assignment  by  Locke  was  ineffectual  for  every 
purpose.  Certainly,  that  instrument  was  sufficient  to  pass  the  title  from 
Locke  to  his  assignees.  It  was  good  as  between  them,  at  least  until 
Locke,  in  some  appropriate  mode  or  by  some  proper  proceedings,  mani- 
fested a  right  to  have  it  set  aside  or  canceled  upon  the  ground  of  a 
mutual  mistake  in  supposing  that  the  local  statute  of  1846  was  inop- 
erative. And  in  the  absence  of  proceedings  in  the  bankruptcy  court 
impeaching  the  assignment,  and  so  long  as  Locke  did  not  object,  the  as- 
signees had  authority  to  sell  the  property  and  distribute  the  proceeds 
among  all  the  creditors,  disregarding  so  much  of  the  deed  of  assignment 
as  required  the  assignees,  in  the  distribution  of  the  proceeds,  to  con- 
form to  the  local  statute.  The  assignment  was  not  void  as  between  the 
debtor  and  the  assignees  simply  because  it  provided  for  the  distribution 
of  the  proceeds  of  the  property  in  pursuance  of  a  statute,  none  of  the 
provisions  of  which,  it  is  claimed,  were  then  in  force." 

Four  of  the  judges  dissented  from  the  conclusion  of  the  majority  in 
that  case,  but  the  effect  of  the  bankrupt  act  upon  a  State  insolvent  law 
is  a  Federal  question,  and  therefore  the  decision  of  the  court  has  a 
controlling  effect  upon  us.  The  effect  of  the  ruling  is  that,  in  so  far  at 
least  as  an  insolvent  law  of  a  State  provides  for  a  release  by  the  creditors, 
it  is  suspended  by  a  bankrupt  law  of  the  United  States,  but  that  if  the 
assignment  convey  all  the  debtor^s  property  subject  to  the  payment  of 
his  debts  for  the  equal  benefit  of  all  his  creditors  who  may  accept  under 
it,  it  is  otherwise  valid,  except  as  against  proceedings  seasonably  taken 
under  the  bankrupt  act. 

This  answers  both  questions. 


Brush  Electric  Light  and  Power  Company  v.  E.  Lefevee 

AND  Wife. 

No.  909.    Decided  June  11,  1900. 

1.  Pleading^ — Ordinance — Special  Exceptions. 

A  petition  which  sets  out  the  conclusions  of  the  pleader  upon  the  legal  effect  of 
a  city  ordinance  relied  on  to  show  liability,  without  alleging  its  provisions  either  in 
terms  or  in  substance,  is  subject  to  special  demurrer.    (P.  607.) 

2.  Negligence — ^Electric  Wire — ^Insulation — ^Probable  Danger. 

It  was  no  evidence  of  negligence  on  the  part  of  an  electric  company  that  its  wires 
were  left  uninsulated  sixteen  feet  above  the  street,  upon  an  awning  apparently  erected 
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for  shade  or  protection  to  the  building  only,  and  not  used  as  place  of  resort  either 
for  pleasure  or  business,— there  being  in  such  case  no  reason  to  anticipate  injury. 
(Pp.  607,  608.) 

Errob  to  the  Court  of  Civil  Appeals  for  the  First  District,  in  an  ap- 
peal from  Galveston  County. 

Lefevre  and  wife  sued  the  Electric  Company  and  obtained  judgment 
which  was  affirmed  on  defendant's  appeal.  Appellant  then  obtained 
writ  of  error. 

Terry,  BdlUnger,  Smith  &  Lee,  for  plaintiff  in  error. — The  evidence  as 
found  by  the  Court  of  Civil  Appeals,  properly  considered  under  the  rules 
of  law  applicable  thereto,  will  not  sustain  a  verdict  for  the  plaintiff,  no 
actionable  negligence  being  shown  on  the  part  of  the  defendant,  and  it 
was  the  duty  of  the  trial  court  to  instruct  the  jury  to  find  a  verdict  for 
the  defendant.  Bailway  v.  Faber,  77  Texas,  155;  Bishop  v.  State,  43 
Texas,  402;  Pleasants  v.  Fant,  22  Wall.,  120;  1  Shearm.  &  Redf.  on  Neg., 
5  ed.,  sec.  56. 

The  death  of  Paul  Lefevre  was  not  the  proximate  result  of  the  acts 
of  omission  charged  against  the  Brush  company  with  respect  to  the  con- 
dition of  the  insulation  of  its  wires  and  their  height  above  the  level  of 
the  street,  as  such  result  could  not  reasonably  have  been  anticipated  by 
said  company,  and  its  failyre  to  foresee  such  a  possibility  and  to  guard 
against  it  can  not  be  called  negligence.  Railway  v.  Bigham,  90  Texas, 
362,  and  authorities  cited;  Keasbev  on  Electric  Wires,  sec.  250;  Cleve- 
land V.  X.  J.  S.  Co.,  125  X.  Y.,  306. 

The  Court  of  Civil  Appeals  erred  in  holding  that  the  court  below 
did  not  err  in  refusing  to  sustain  defendant's  special  exception  to 
the  petition  and  in  allowing  plaintiff  to  read  in  evidence,  over  the 
objection  of  the  defendant,  article  485  of  the  Revised  Ordinances  of  the 
City  of  Galveston,  because  the  same  had  not  been  properly  pleaded  by 
plaintiffs,  and  also  for  the  reasons  stated  in  defendant's  bill  of  exception 
No.  21,  hereby  referred  to  in  connection  herewith.  City  of  Austin  v. 
Walton,  68  Texas,  507;  Sterritt  v.  Houston,  14  Texas,  153;  1  Dillon  on 
Mun.  Corp.,  413. 

Jas.  B,  &  Chas,  J.  Stiibbs  and  Edwin  S.  Eadey,  for  defendants  in 
error. — Washington  v.  Railway,  90  Texas,  315,  is  instructive  upon  this 
question.  The  court  there  determined  that  it  can  not  be  said,  as  matter 
of  law,  that  the  railway  company  ought  not  to  have  anticipated  that  a 
derailment  to  its  train  in  the  city  of  Houston  might  result  in  a  personal 
injury  to  some  one  lawfully  on  or  near  its  tracks.  Gonzales  v.  City  of 
Galveston,  84  Texas,  3;  Scale  v.  Railway,  65  Texas,  274;  Lumber  Co.  v. 
Denham,  85  Texas,  60;  1  Shearm.  &  Redf.  on  Xeg.,  30-32;  Ehrgott  v. 
New  York,  96  X.  Y.,  264;  Clements  v.  Electric  Light  Co.,  44  La.  Ann., 
695;  McLaughlin  v.  Louisville  Electric  Light  Co.,  37  S.  W.  Rep.,  851; 
Ennis  v.  Gray,  87  Hun,  355 ;  Xewark,  etc.,  Co.  v.  Garden,  78  Fed.  Rep., 
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74;  Atlanta  Con.  St.  Ey.  v.  Owings,  33  Law.  Rep.  Ann.,  798;  Reagan  v. 
Boston,  etc.,  Co.,  167  Mass.,  406;  Giraudi  v.  Improvement  Co.,  107  Cal., 
120;  Croswell,  Electricity,  sees.  234,  256;  Thompson,  Electricity,  sec.  64. 

BROWN,  Associate  Justice.— E.  and  Clara  Lefevre,  being  husband 
and  wife,  sued  the  plaintiff  in  error  in  the  District  Court'  of  Galveston 
County  for  damages,  on  account  of  the  death  of  Paul,  charged  to  have 
been  occasioned  by  the  negligence  of  the  electric  light  company.  The 
case  was  tried  before  a  jury  and  resulted  in  a  verdict  and  judgment  for 
$1000  for  E.  Lefevre  and  $3000  for  Clara  Lefevre,  which  judgment  was 
affirmed  by  the  Court  of  Civil  Appeals. 

It  will  not  be  necessary  to  give  a  full  statement  of  the  facts  in  this 
case.  The  facts  necessary  to  an  understanding  of  the  questions  decided 
by  us  are  as  follows:  Paul  Lefevre  was  killed  by  coming  in  contact 
with  the  defendant's  wires,  maintained  and  operated  by  it  in  the  city  of 
Galveston,  which  wires  were  suspended  diagonally  across  the  intersec- 
tion of  Strand  and  Twenty-first  streets  in  that  city.  The  wires  were 
fastened  upon  awnings  at  the  northeast  and  at  the  southwest  corner  of 
the  intersection  of  said  streets.  Between  these  points,  two  wires  ex- 
tended at  the  height  of  about  sixteen  feet  from  the  street,  and  at  the 
northeast  corner  they  were  fastened  upon  a  trestle  about  two  and  one- 
half  feet  above  the  top  of  the  awning  in  front  of  the  house  situated  on 
that  corner,  and  from  the  top  of  the  trestle  they  extended  down  to  the 
awning  and  thence  into  the  building  for  lighting  purposes.  The  top  of 
the  trestle  on  the  awning  was  about  nineteen  feet  and  the  top  of  the 
awning  was  about  sixteen  feet  from  the  level  of  the  street.  The  wires 
between  the  top  of  the  trestle  and  the  awning  had  been  spliced  and 
were  entirely  bare,  having  no  insulation  upon  them.  E.  Lefevre,  assisted 
by  his  son  and  others,  was  engaged  in  moving  a  house  along  Strand 
towards  the  east,  and,  arriving  at  the  intersection  of  Strand  with  Twen- 
ty-first Street,  they  found  that  the  wires  were  hanging  too  low  for  the 
house  to  pass  under  them,  the  top  of  the  house  being  about  twenty-four 
feet  above  the  level  of  the  street.  E.  Lefevre  went  upon  the  awning  in 
question,  and,  having  fastened  a  rope  to  the  wires  to  lift  them  above 
the  house,  threw  it  to  his  son,  who  was  upon  the  top  of  the  house  that 
was  being  moved;  and  E.  Lefevre,  in  order  to  assist  his  son,  caught  hold 
of  the  wires,  receiving  a  shock  that  produced  unconsciousness.  Paul, 
seeing  the  condition  of  his  father,  jumped  from  the  top  of  the  house 
onto  the  awning,  and,  with  the  help  of  another,  released  the  father  from 
the  wires,  and  he  being  restored  to  consciousness,  Paul  fell  from  some 
cause  and  his  father  fell  likewise  upon  him  on  the  top  vi  the  awning. 
Paul  caught  with  both  of  his  hands  the  two  wires  extending  from  the 
trestle  to  the  awning  and  received  a  shock  that  produced  his  death. 
There  is  no  evidence  that  this  awning  was  ever  used  as  a  place  of  resort 
or  for  any  purpose  whatever  by  persons  going  upon  the  top  of  it,  and  the 
photographic  views  of  it  which  were  in  evidence  and  are  in  the  state- 
ment of  facts  indicate  that  it  was  simply  an  awning  built  for  shade  and 
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protection  to  the  sidewalk  and  the  front  of  the  house  to  which  it  was 
attached. 

We  shall  discuss  but  two  questions  presented  by  the  application. 
First:  Were  the  allegations  of  the  petition,  setting  up  the  ordinance 
which  required  the  wires  to  be  raised  twenty-five  feet  above  the  street, 
sufficiently  definite?  Second:  Was  there  any  evidence  of  negligence 
on  the  part  of  the  plaintiff  in  error  which  proximately  caused  the  death 
of  Paul  Lef  evre  ? 

The  plaintiffs'  petition  contains  these  allegations :  'That  in  obedience 
to  the  ordinances  of  the  said  city  of  Galveston,  it  is  and  was  on  the  day 
and  date  above  named  the  duty  of  the  defendant  company  to  cause  all 
of  its  electric  wires  to  be  suspended  and  keep  them  suspended  at  least 
twenty-five  feet  above  the  grade  of  the  streets  and  to  cause  same  to  be 
properly  and  completely  insulated  from  surface  contact.,  ♦  ♦  ♦ 
That  said  wires  were  not  suspended  twenty-five  feet  above  the  grade  of 
the  streets  at  said  point,  but  were  suspended  only  about  fifteen  feet, 
and  by  reason  of  this  fact  it  became  necessary  to  lift  said  wires  higher 
in  order  that  the  house  might  pass  thereunder."  The  allegations  of  the 
petition  as  set  out  are  the  conclusions  of  the  pleader  upon  the  legal  effect 
of  the  ordinance,  but  the  provisions  of  that  ordinance  are  not  alleged 
either  in  terms  or  in  substance  so  that  the  court  could,  from  the  plea, 
determine  what  was  required  by  it  of  the  electric  light  company.  The 
special  exception  interposed  by  the  defendant  below  to  the  foregoing 
allegations  of  the  petition  should  have  been  sustained.  City  of  Austin 
V.  Walton,  68  Texas,  507. 

There  can  be  no  liability  for  the  injury  in  this  case,  unless,  from  all 
the  circumstances,  the  electric  light  company  could  reasonably  expect 
that  some  person  might  be  injured  by  its  failure  to  cover  the  wires  placed 
by  it  upon  the  awning  where  the  deceased  received  his  injury.  Texas 
&  Pacific  Eailway  Co.  v.  Bigham,  90  Texas,  225.  In  the  case  cited. 
Chief  Justice  Gaines,  on  behalf  of  the  court,  expressed  the  rule  in  the 
following  language,  quoting  from  the  Supreme  Court  of  the  United 
States  in  the  case  of  Milwaukee  Eailway  Co.  v.  Kellogg,  94  U.  S.,  469 : 
'*  'But  it  is  generally  held  that  in  order  to  warrant  a  finding  that  negli- 
gence or  an  act  not  amounting  to  wanton  wrong  is  the  proximate  cause 
of  an  injury,  it  must  appear  that  the  injury  was  the  natural  and  prob- 
able consequence  of  the  negligence  or  wrongful  act  and  that  it  ought 
to  have  been  foreseen  in  the  light  of  the  attending  circumstances.'  This 
is  probably  as  accurate  a  statement  of  the  doctrine  as  can  be  given,  and 
is  substantially  that  generally  laid  down  by  the  authorities."  Applying 
this  rule  to  the  facts  of  this  case,  the  inquiry  arises, — ^would  an  ordina- 
rily prudent  man,  looking  at  the  surroundings  as  they  then  appeared, 
have  reasonably  expected  that  any  person  would  be  upon  the  awning 
and  might  be  injured  by  coming  in  contact  with  the  exposed  wires? 
If  such  a  consequence  might  have  been  reasonably  foreseen,  then  the 
plaintiff  in  error  would  be  liable  for  the  injury,  under  the  facts  of  this 
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case,  unless  there  be  some  other  defense;  if  not,  then  it  can  not  be  held 
liable  for  the  death  of  Paul  Lefevre.  If  the  testimony  is  such  that  a 
jury  might  have  found  that  the  electric  light  company  ought  to  have 
anticipated  the  injury,  then  this  court  can  not  inquire  into  the  correct- 
ness of  such  a  conclusion,  although  it  might  differ  with  the  jury  aa  to 
the  correctness  of  the  verdict. 

In  the  facts  of  this  case,  there  is  not  a  scintilla  of  proof  that  the 
awning  had  been  used  by  any  person  as  a  place  of  resort  either  for  pleas- 
ure or  for  business.  Looking  at  the  photographic  views  of  the  situation, 
the  awning  appears  to  be  such  as  is  common  in  the  towns  and  cities  as 
a  protection  to  the  front  of  the  building,  with  no  railing  or  other  pro- 
tection upon  the  top  or  roof  showing  the  intention  for  persons  to 
resort  there  for  any  purpose  whatever.  If  a  man  of  ordinary  prudence 
had  been  placing  the  wires  at  the  same  points,  the  facts  would  not  have 
notified  him  that  probably  some  one  would  be  injured  by  them. 

From  the  street  and  the  sidewalk  to  the  place  where  the  exposed 
wires  were  located  is  a  distance  of  about  sixteen  feet,  which  must  have 
been  at  least  ten  feet  above  the  heads  of  men  of  ordinary  height  passing 
along  the  street,  and  there  were  no  means  by  which  passers  upon  the 
street  or  sidewalk  could  come  in  contact  with  the  wire.  It  was  therefore 
not  negligence  with  regard  to  persons  traveling  along  the  street  or  side- 
walk, to  leave  the  wire  exposed,  because  there  was  no  reasonable  and 
scarcely  a  possible  chance  for  such  persons  to  be  injured  thereby. 

We  are  of  opinion  that  there  is  no  evidence  upon  which  a  jury  could 
base  a  verdict  in  favor  of  the  defendants  in  error,  and  the  trial  court 
erred  in  refusing  to  give  the  requested  instruction  to  find  for  defendant. 

For  the  error  of  not  sustaining  the  exception  to  the  plaintiff's  peti- 
tion and  because  there  is  no  evidence  of  negligence  on  the  part  of  the 
electric  light  company,  the  judgments  of  the  District  Court  and  Court  of 
Civil  Appeals  are  reversed  and  this  cause  is  remanded. 

Reversed  and  remanded. 


F.  L.  Town  v.  Charles  Guerguin. 

No.  915.    Decided  June  11,  1900. 

1.  New  Trial — Conditional  Grant  of. 

Article  1370  of  the  Kevised  Statutes,  which  is  only  declaratory  of  the  common 
law  previously  in  force,  expressly  authorizes  our  courts  to  grant  new  trials  upon 
conditions;  and  where  such  order  was  upon  condition  that  the  party  moving  pay 
all  costs  before  the  close  of  the  term  it  became  absolute  on  his  compliance  with  the 
condition.     (P.  610.) 

2.  Same — Conditions  Ferformable  After  Term  DiBtingnished. 

Since  a  motion  for  new  trial  must  be  disposed  of  during  the  term  (Reviaed  Stat- 
utes, article  1374),  new  trial  can  not  be  granted  on  conditions  to  be  performed  after 
adjournment;  this  was  the  ruling  in  Secrest  v.  Best,  0  Texas,  199,  which  is  here 
distinguished  from  the  case  of  a  condition  performed  during  the  term.    (Pp.  610^  811.) 
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Question  certified  from  the  Court  of  Civil  Appeals  for  the  Fourth 
District,  in  an  appeal  from  Bexar  County. 

Solon  Stewart  and  Dan  Lewis,  for  appellant. — An  order  setting 
aside  a  judgment  by  default  which  is  dependent  upon  the  contingency 
of  the  payment  of  the  costs,  and- providing  that  if  the  costs  are  not  paid 
the  motion  to  set  aside  the  judgment  shall  stand  overruled,  is  void  and 
of  no  force  or  effect.  Eev.  Stats.,  art.  5267 ;  Fenn  v.  Railway,  76  Texas, 
380;  Hargrave  v.  Boero,  23  S.  W.  Rep.,  403. 

J,  D.  ChildSj  for  appellee. — The  court  upon  an  application  to  open 
and  vacate  a  judgment,  may,  in  the  exercise  of  its  discretion,  impose  such 
terms  upon  the  applicant  as  under  the  circumstances  it  may  see  fit.  Rev. 
Stats.,  art.  1370 ;  15  Enc.  of  PI.  and  Prac,  288,  336,  337,  360 ;  Denison 
V.  Chapman,  102  Cal.,  618;  Warden  v.  Patterson,  6  Dak.,  83;  Whitaker 
V.  Parker,  2  Harr.  (Del.),  413;  Burhans  v.  Norwood  Park,  138  111., 
147 ;  Cavanaugh  v.  Railway,  49  Ind.,  149 ;  Worth  v.  Wetmore,  87  Iowa, 
62;  Board  of  Education  v.  National  Bank,  4  Kan.  App.,  438;  Stewart 
V.  Scully,  46  Kan.,  491;  Mattingly  v.  Railway,  92  Ky.,  463;  Heaps  v. 
Hoopes,  68  Md.,  385;  Mabley  v.  Judge,  41  Mich.,  31;  Exley  v.  Berry- 
hill,  36  Minn.,  117;  Young  v.  Bircher,  31  Mo.,  136;  Anaconda  Min.  Co. 
V.  Saile,  16  Mont.,  8;  Howe  v.  Coldren,  4  Xev.,  171;  Oram  v.  Dennison, 
13  N.  J.  Eq.,  438;  New  York  v.  Smith,  61  X.  Y.  Super.  Ct.,  374; 
Fowble  V.  Walker,  4  Ohio,  64;  Friese  v.  Homeopathic,  etc.,  Co.,  107  Pa. 
St.,  134 ;  Ormsby  v.  Conrad,  4  S.  Dak.,  599 ;  Halter  v.  Spokane  Soap 
Works  Co.,  12  Wash.,  662;  Magoon  v.  Callahan,  39  Wis.,  141;  Phoenix 
Insurance  Co.  v.  Charleston  Bridge  Co.,  25  TJ.  S.  App.,  190;  Ransom 
v.  City  of  New  York,  20  How.,  581;  6  Enc.  of  PL  and  Prac.,  217-220; 
Yost  V.  Minneapolis  Harvester  Co.,  41  111.  App.,  556 ;  Brown  v.  Brown, 
37  Minn.,  128;  1  Graham  &  Waterman  on  New  Trials,  597  (ed.  1855) ; 
Hayne  on  New  Trials,  sec.  166,  p.  494;  Williams  v.  Brisco,  29  W.  R., 
713;  Willett  v.  Atterman,  1  W.  BL,  35;  Strait  v.  Cole,  51  S.  W.  Rep., 
1092. 

BROWN,  Associate  Justice. — The  Court  of  Civil  Appeals  for  the 
Fourth  Supreme  Judicial  District  has  certified  to  this  court  the  following 
statement  and  question : 

"This  suit  was  brought  by  appellant  in  the  ordinary  form  of  an  action 
of  trespass  to  try  title  on  June  8,  1899. 

"O^n  October  3d,  the  appellee  (defendant  below)  having  failed  to  ap- 
pear or  answer,  though  having  been  duly  cited,  judgment  by  default  was 
rendered  against  him  in  plaintiff's  favor  for  the  land  in  controversy. 

"On  October  14th,  appellee  filed  a  motion  to  set  aside  the  judgment, 
which  was  granted  on  the  28th  of  said  month  on  condition  that  appellee 
pay  all  costs  up  to  that  date  on  or  before  the  last  day  of  that  term  of 
the  court,  and  if  the  costs  were  not  paid  by  that  time,  it  was  ordered 
that  the- motion  be  overruled. 

Vol.  LXXXXIII.  Supreme -30 


Digitized  by 


Google 


610  93  Texas  Reports.  [June, 

"The  last  day  of  the  term  at  which  the  order  was  rendered  was  De- 
cember 2,  1899.  Before  that  time,  on  November  16,  1899,  the  costs 
to  that  date  were  paid  to  the  clerk  of  the  court  by  appellee's  attorney. 

"On  the  second  day  of  the  next  term,  which  began  on  the  4th  of  De- 
cember, 1899,  appellant  filed  a  motion  to  strike  the  cause  frojn  the 
docket  and  for  a  writ  of  possession,  on  the  ground  that  the  order  grant- 
ing appellee's  motion  to  set  aside  the  judgment  by  default  is  a  nullity. 
On  January  20,  1900,  the  motion  was  overruled,  and  on  the  29th  day  of 
the  same  month,  the  appellant  having  refused  to  further  prosecute  the 
suit,  an  order  was  entered  dismissing  the  cause  for  want  of  prosecution. 
The  appellant,  having  excepted  to  such  order,  has  appealed  therefrom. 

"Question. — Did  the  order  made  by  the  District  Court  on  the  28th 
of  October,  1899,  setting  aside  the  judgment  by  default,  become  effective 
and  operate  as  a  new  trial  upon  payment  of  the  costs  by  appellee's  at- 
torney on  November  16,  1899  r 

We  answer  the  question  in  the  affirmative.  It  has  been  held  generally 
that  a  court  may  grant  a  motion  for  new  trial  upon  a  condition  to  be 
performed  thereafter,  and  in  case  the  condition  is  not  performed,  the 
judgment  which  had  been  vacated  will  be  restored.  15  Enc.  of  PI.  and 
Prac,  290;  1  Black  on  Judg.,  sec.  352;  1  Freem.  on  Judg.,  sec.  104; 
Hayne  on  New  Trials,  sec.  166,  496;  Mabley  v.  Judge,  etc.,  41  Mich., 
31 ;  Wniis  &  Co.  V.  Bank,  19  Ala.,  141. 

Article  1370  of  the  Eevised  Statutes  is  in  the  following  language: 
"New  trials  may  be  granted  and  judgments  may  be  set  aside  or  arrested 
on  motion  for  good  cause  on  such  terms  and  conditions  as  the  court 
shall  direct."  This  statute  expressly  authorizes  our  courts  to  grant  new 
trials  upon  conditions,  without  defining  what  the  conditions  may  be.  It 
is  declaratory  of  what  the  common  law  was  before  its  enactment,  and 
therefore  we  may  look  to  that  law  to  ascertain  what  is  meant  by  condi- 
tions as  used  in  the  statute.  Independent  of  the  statute,  the  court 
might  have  granted  a  new  trial  in  this  case  upon  condition  to  be  there- 
after performed;  for  instance,  that  the  defendant  should  not  plead  the 
statute  of  limitations  to  the  action,  or  such  other  matter  as  it  might 
deem  necessary  to  attain  the  ends  of  justice. 

Article  1374,  Revised  Statutes,  provides  that  "all  motions  for  new 
trials,  in  arrest  of  judgment,  or  to  set  aside  a  judgment,  shall  be  deter- 
mined at  the  term  of  the  court  at  which  such  motion  shall  be  made." 
The  court  can  not  continue  a  motion  beyond  the  term  at  which  it  is  filed. 
McKean  v.  Ziller,  9  Texas,  58.  In  the  case  of  Secrest  v.  Best,  6  Texas, 
199,  the  trial  court  had  entered  an  order  granting  a  new  trial  upon  con- 
dition that  the  costs  of  the  case  should  be  paid  at  a  time  subsequent  to 
the  adjournment  of  that  term  of  court,  and  the  Supreme  Court,  quoting 
both  of  the  articles  above  copied,  said :  "It  would  seem  that  a  compli- 
ance with  this  law  (article  1374)  must  make  the  decision  on  the  motion 
absolute  and  unconditional  at  the  term  at  which  it  was  entered;  the 
leaving  of  it  to  a  contingency  in  pais  not  to  happen  until  the  first  day 
of  the  next  term  was  not  authorized  by  law.  There  is  nothing  in  this  view 
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of  the  law  just  referred  to  repugnant  to  the  first  part  of  article  763  of 
the  digest  (article  1370,  Revised  Statutes)  that  new  trials  may  be 
granted  in  all  civil  cases  on  such  terms  and  conditions  as  the  court  may 
direct.  *  *  *  It  seems  to  me  that  the  court  below  erred  in  the 
whole  proceedings  on  the  motion  for  a  new  trial;  first,  in  granting  it 
conditionally,  and  the  condition  not  to  happen  until  the'  first  day  of 
the  succeeding  term,  in  violation  of  the  law  requiring  the  motion  to  be 
disposed  of  at  the  term  it  is  made.^^  The  proposition  deducible  from 
the  decision  in  the  case  just  cited  is  that  an  order  granting  a  new  trial 
upon  a  condition  to  be  performed  after  the  court  adjourns  for  that  term 
would  be  void,  because  the  motion  for  new  trial  must  be  disposed  of  with 
the  adjournment  of  the  court,  and,  not  being  disposed  of,  will  be  treated 
as  discharged.  This  implies  a  holding  that  an  order  granting  a  new 
trial  upon  a  condition  subsequent  which  must  happen  before  the  adjourn- 
ment of  the  court  would  be  valid  and  the  new  triaJ  would  become  effective 
upon  compliance.  If  the  court  had  intended  to  hold  all  conditional  or- 
ders of  the  kind  void,  it  would  not  have  so  carefully  qualified  the  rule 
limiting  its  effect  to  conditions  to  be  performed  after  the  expiration  of 
the  term.  Our  answer  to  the  question  in  this  case  is  in  harmony  with 
the  principles  upon  which  Secrest  v.  Best  was  decided. 

In  the  case  of  Fenn  v.  Gulf,  Colorado  &  Santa  Fe  Railway  Co.,  76 
Texas,  380,  the  court  held  that  the  order  granting  a  new  trial  was  not 
conditional,  and  that  is  the  only  issue  there  was  in  that  case.  There 
is  no  conflict  between  that  case  and  this  opinion.  In  the  cases  of  Gorman 
V.  McFarland,  13  Texas,  237,  and  San  Antonio  v.  Dickman,  34  Texas, 
647,  the  order  granting  new  trial  in  each  case  was  based  upon  conditions 
to  be  performed  subsequent  to  the  adjournment  of  the  term  of  the  court 
at  which  the  motion  was  made,  and  those  cases  simply  decided  that  the 
plaintiff  in  the  judgment  waived  the  objection  by  failing  to  present  it  at 
the  first  term  after  the  condition  should  have  been  performed.  The 
question  decided  in  those  cases  is  not  involved  in  the  one  now  before  the 
court  and  it  is  unnecessary  to  discuss  them,  as  they  have  no  bearing  upon 
this  question. 


Texas  &  Pacific  Railway  Company  v.  William  Terry  Walker. 

No.  916.    Decided  June  14,  1900. 

Judgment — Payment  to  Clerk  of  Court. 

The  clerk  of  a  court  has  no  authority  under  our  statutes  to  receive  money  in 
satisfaction  of  a  judgment  recovered  therein,  and  .such  payment  will  not  discharge 
the  judgment.  Rev.  SUts.,  arts.  4892,  2385,  1095,  1462-1464,  15,  1089,  1090,  3194,  3291. 
(Pp.  612-614.) 

Question  certified  from  the  Court  of  Civil  Appeals  for  the  Second 
District,  in  an  appeal  from  Tarrant  County. 
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T.  J.  Freeman  and  Stanley,  Spoonts  &  Thompson,  for  appellant. 
C,  M.  Brown  and  Oreen  &  Stewart,  for  appellee. 

WILLIAMS,  Associate  Justice. — Tie  following  question,  arising 
upon  the  facts  stated,  is  certified  by  the  Court  of  Civil  Appeals  for  the 
Second  District : 

"In  October,  1885,  appellee  was  a  minor,  and  as  such,  in  a  suit  by 
next  friend,  recovered  a  judgment  against  appellant  in  the  District 
Court  of  Tarrant  County  for  $250,  from  which  no  appeal  was  prosecuted 
and  by  virtue  of  which  no  execution  ever  issued.  This  suit  was  instituted 
to  revive  said  judgment,  it  being  alleged  that  it  was  unpaid. 

"It  was  alleged  and  proven  on  the  trial,  as  matter  of  defense,  that 
soon  after  the  rendition  of  the  judgment  aforesaid,  appellant  paid  to 
the  then  clerk  of  said  court  the  full  amount  of  the  judgment,  of  which 
the  attorney  for  appellee  in  fact  received  one.  half,  in  accordance  with 
the  contract  with  him  by  said  next  friend,  it  being  shown  and  admitted 
that  said  fee  was  a  reasonable  one.  It  was  also  shown  and  admitted 
that  appellee  was  without  a  guardian  at  the  date  of  said  judgment  and  at 
the  date  of  said  payment. 

"The  trial  court  revived  the  judgment  in  the  sum  of  $125,  with  in- 
terest thereon  from  the  date  of  the  judgment  at  the  legal  rate. 

"But  a  single  question  is  presented,  all  other  facts  being  such  as  to 
support  the  judgment,  to  wit:  Had  said  district  clerk  the  authority 
in  his  official  capacity  to  receive  money  in  satisfaction  of  said  judgment 
as  was  done  by  him?^^ 

The  statutes  of  this  State  abound  with  provisions  defining  and  reg- 
ulating with  much  detail  the  duties  and  powers  of  district  clerks,  but 
among  them  we  find  no  trace  of  any  such  duty  as  that  of  collecting  or 
receiving  money  due  upon  judgments.  If  this  officer  has  the  authority 
to  receive  such  money,  it  is  because  it  is  his  legal  duty  to  do  so,  and 
the  duty  would  require  him  to  receive  money  upon  any  and  all  judgments 
rendered  in  this  court.  Considering  the  immense  amounts  that  are  ad- 
judged in  some  of  the  courts  at  each  term,  this  duty,  if  it  exists,  would 
undoubtedly  be  one  of  the  most  important  of  all  that  are  imposed,  and 
we  should  expect  to  find  some  notice  taken  of  its  existence  in  our  legis- 
lation and  some  provisions  regulating  the  discharge  of  it  and  giving 
adequate  security  to  those  entitled  to  have  it  performed.  In  the  case 
of  the  sheriff,  whose  duty  it  is  to  collect  judgments  under  execution,  a 
bond  for  not  less  than  five  nor  more  than  thirty  thousand  dollars,  as 
fixed  by  the  commissioners  court,  is  exacted,  and  is  expressly  cqnditioned 
that  the  officer  will  pay  over  money  collected  under  process.  Eev.  Stats., 
art.  4892.  A  summary  remedy  is  given  by  motion  to  enforce  the  proper 
performance  of  this  duty.  Kev.  Stats.,  art.  2385.  No  such  provisions 
are  made  with  reference  to  the  clerk.  His  bond  is  fixed  absolutely  at 
the  sum  of  $5000,  and  is  conditioned  for  the  safe  keeping  of  the  records 
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and  the  faithful  discharge  of  his  duties,  and  no  such  remedy  is  given 
against  him.  Of  course,  if  it  were  his  official  duty  to  collect  judgments, 
this  bond  would,  to  the  extent  of  t^he  penalty,  secure  its  performance,  but 
the  absence  of  provisions  like  those  made  with  respect  to  the  sheriff  is 
significant. 

The  clerk  is  required  to  turn  over  to  his  successor  the  records,  books, 
and  papers  of  his  office,  no  mention  being  made  of  money  on  hand.  Art. 
1095.  Express  authority  is  given  to  him  to  receive  money  for  specified 
purposes.  Money  or  property  deposited  in  court  during  the  progress 
of  any  cause  to  abide  the  result  of  any  legal  proceeding  is  to  be  kept  by 
him  in  a  manner  specifically  prescribed  by  statute;  and  it  is  expressly 
made  his  duty  to  deliver  it  to  his  successor,  and  his  bondsmen  are  ex- 
pressly made  responsible  for  the  proper  performance  of  this  duty.  Rev. 
Stats.,  arts.  1462-1464.  Moneys  realized  as  the  proceeds  of  escheated 
property  of  aliens  are  to  be  deposited  with  him,  but  here  again  his  duty 
with  reference  to  such  funds  is  particularly  laid  down.  Art.  15.  He 
is  to  collect  jury  fees  and  fines  and  make  reports  of  same  and  pay  them 
over  to  the  county  treasurer.  Arts.  1089,  1090,  3194.  Authority  to  collect 
costs  of  suit  is  also  given  to  him,  and  this  is  the  only  instance  which  we 
have  found,  where  authority  to  receive  money  is  given,  in  which  direc- 
tions as  to  its  disposition  are  not  given. 

The  fact  that  express  authority  is  given  to  receive  money  in  the  cases 
noted  and  the  absence  of  any  notice  of  what  would  be  a  much  more  ex- 
tensive and  important  one  argue  very  strongly  that  it  was  not  intended 
that  the  latter  should  exist.  And  this  conclusion  is  rendered  plain  by 
the  provisions  of  article  3291,  which  prescribe  the  evidence  of  satisfac- 
tion of  judgments  essential  to  authorize  the  county  clerk  to  enter  satis- 
faction upon  the  record  of  abstracts.  The  modes  in  which  satisfaction 
for  this  purpose  may  be  shown  are  (1),  the  return  on  an  execution  or  a 
copy  of  such  return  certified  by  the  officer  to  whom  it  is  made  (the  dis- 
trict clerk),  and  (2),  the  receipt,  etc.,  of  the  party  entitled  to  receive 
payment,  or  his  agent  or  attorney  of  record.  Thus  it  appears  that  the 
clerk  of  the  district  court  may  show  satisfaction  by  a  certified  copy  of  a 
return,  but  not  by  a  receipt  or  certificate  showing  payment  to  himself,  as 
would  undoubtedly  have  been  provided  had  he  been  authorized  to  accept 
payment. 

It  may  be  true  that  the  court  may  order  money  paid  into  court  in 
satisfaction  of  its  judgment  and  may  make  the  clerk  the  custodian  of 
it.  It  being  the  duty  of  the  clerk  to  obey  legitimate  orders  of  the  court, 
it  would  then  become  his  official  duty  to  carry  out  such  directions  as  the 
court  might  make.  But  this  would  not  be  the  exercise  of  an  authority 
conferred  by  law  generally,  but  of  one  arising  from  the  particular  order 
or  judgment.     Railway  v.  Styron,  66  Texas,  427,  428. 

It  seems  to  be  equally  true  that  in  cases  such  as  that  just  cited,  the 
court  might  order  that  the  money,  if  collected  on  execution,  should  re- 
main in  the  hands  of  the  sheriff  until  there  was  some  one  entitled  to  re- 
ceive it.     Railway  v.   Ormond,  64  Texas,  490.     The  effect  of  article 
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3498w  in  cases  to  which  it  applies  is  not  considered,  as  it  was  enacted 
after  this  transaction  took  place. 

This  examination  of  our  statutes  convinces  us  that  the  district  clerk 
had  no  authority  to  accept  payment  of  the  judgment  in  question.  Since 
our  conclusion  is  based  upon  our  own  legislation,  it  is  unnecessary  for  us 
to  review  the  authorities  elsewhere. 

We  answer  the  question  in  the  negative. 


J.  M.  Bhownson  et  al.  v.  T.  S.  Smith,  Attorney-General. 

No.  900.    Decided  June  18,  1900. 

1.  Attorney-General — Certification  of  Bonds — School  District. 

Articles  918a-918g  of  the  Revised  Statutes,  providing  for  certification  by  the  At- 
torney-General of  bonds  issued  by  counties,  cities,  and  towns,  have  no  application 
to  bonds  issued  by  the  Victoria  Independent  School  District,  incorporated  and  au- 
thorized to  issue  bonds  by  special  law,  and  as  to  these  such  officer  has  no  duty  to 
perform.    (P.  614.) 

2.  Mandamus — ^Practice. 

The  Supreme  Court  will  not,  upon  an  application  for  mandamus  to  require  ap- 
proval by  the  Attorney-General  of  bonds  as  to  which  no  duty  is  imposed  upon  him, 
pass  on  the  constitutionality  of  the  law  under  which  such  bonds  were  issued.  (Pp. 
614,  615.) 

Original  application  for  writ  of  mandamus  to  require  respondent 
to  approve  and  certify  the  bonds  issued  by  an  independent  school  dis- 
trict. 

T.  W.  Gregory,  for  relators. 

T.  S.  Smith,  Attorney-General,  in  pro.  per.,  and  T,  S.  Johnson,  As- 
sistant, for  respondent. 

WILLIAMS,  Associate  Justice. — This  is  an  original  application  in 
this  court  for  a  mandamus  to  compel  the  respondent,  as  Attomey-Gren- 
eral,  to  certify,  in  accordance  with  articles  918a-918g,  Revised  Statutes, 
bonds  of  the  Victoria  independent  school  district,  of  which  the  applicants 
are  the  trustees.  Respondent  has  refused  to  give  the  certificate  on  the 
ground  that,  in  his  opinion,  the  special  act  of  the  Legislature  creating 
this  school  district  is  unconstitutional  and  its  bonds  are  therefore  im- 
authorized  and  void.  Gen.  Laws  26th  Leg.  (1899),  p.  151,  et  seq.  The 
chief  purpose  of  the  proceeding  is  to  secure  a  decision  of  this  court  upon 
the  question  of  law  thus  raised  and  to  relieve  the  community  whose  in- 
terests are  involved  of  the  embarrassments  arising  from  the  uncertainty 
which  surrounds  its  school  system.  However  important  it  may  be  to  have 
these  questions  set  at  rest,  this  court  can  not  with  any  propriety  under- 
take the  decision  of  them  until  a  controversy  shall  be  presented  in  which 
they  are  properly  involved. 
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It  is  obvious  that  if  there  is  no  duty  on  the  part  of  respondent  to  act 
upon  the  bonds,  even  if  the  statute  is  constitutional  and  the  bonds  valid, 
the  writ  must  be  refused  without  reference  to  the  question  of  constitu- 
tionality and  validity.  The  only  statute  imposing  upon  the  Attorney- 
General  the  duty  of  examining  and  certifying  bonds  is  that  before  re- 
ferred to,  and  its  provisions  relate  only  to  the  bonds  of  counties,  cities, 
and  towns  issued  through  the  action  of  the  commissioners  court,  the  city 
council,  or  board  of  aldermen.  The  Victoria  independent  school  district, 
as  constituted  by  the  special  act  of  the  Legislature,  is  neither  a  county, 
city,  or  town.  The  town  of  Victoria  is  incorporated  under  the  general 
law  and  is  included  in  the  district,  but  the  latter  embraces  territory  out- 
side of  the  corporate  limits  and  is  under  the  independent  management 
of  a  board  of  trustees  constituted  for  that  purpose  alone.  If  it  has  a 
legal  existence,  it  is  a  corporation  distinct  from  and  independent  of  the 
municipal  corporation.  Power  is  given  to  the  board  of  trustees  to  issue, 
negotiate,  and  deliver  bonds  of  the  district  without  other  restrictions  than 
those  specified  in  the  act,  and  without  provision  for  submitting  them 
to  the  Attorney-General.  This  district  is,  in  some  material  respects, 
different  from  those  constituted  by  the  incorporation  of  towns  and  vil- 
lages for  school  purposes  only  under  general  laws  authorizing  such  ac- 
tion. Eev.  Stats.,  art.  616a-617 ;  3994-4003,  Acts  1897,  p.  46.  Whether 
or  not  bonds  issued  by  districts  of  the  latter  kind  are  subject  to  the  pro- 
visions of  article  918d  is  a  different  question. 

It  is  obvipus  to  our  minds,  from  a  comparison  of  the  provisions  of  the 
article  last  mentioned  with  those  of  the  act  creating  this  district,  that 
the  former  have  no  application  to  the  bonds  in  question,  and  that  no 
duty  with  reference  to  them  is  imposed  by  either  law  upon  the  respon- 
dent. We  are  urged  to  pass  upon  the  constitutionality^  of  the  special 
act  notwithstanding  our  conclusion  that  his  duty  to  perform  the  act 
which  it  is  sought  to  compel  him  to  perform  does  not  depend  upon  the 
question  of  constitutionality.  Anything  we  might  say  upon  a  question 
not  involved  in  the  case  would  be  a  mere  dictum  without  the  force  of  a 
decision.  The  proposition  that  courts  should  confine  their  decisions  to 
the  determination  of  questions  necessary  to  the  disposition  of  contro- 
versies involving  the  rights  of  parties  before  them  has  especial  force  in 
deterring  them  from  passing  upon  the  validity  of  acts  of  co-ordinate 
branches  of  the  government  until  it  becomes  necessary  to  the  enforce- 
ment of  rights  of  litigants.  Cooley's  Const.  Lim.,  196.  Whether  or 
not  the  Attorney-General  is  subject  to  the  writ  of  mandamus  to  compel 
him  to  make  the  certificate  provided  by  article  918d  in  cases  to  which 
it  applies,  after  he  has  passed  upon  the  bonds  and  held  them  to  be  invalid, 
is  another  question  which  does  not  arise  here. 

Writ  refused. 


Digitized  by 


Google 


616  93  Texas  Eepohts.  IJune, 


Mrs.  Katb  Quill  et  al.  v.  Houston  &  Texas  Central 
Railway  Company. 

No.  921.    Decided  June  21,  1900. 

1.  Master   and   Servant — ^Negligence — Bailway — ^Fences — ^Approval    Um- 

ited. 

The  reversal  of  judgment  by  the  Court  of  Civil  Appeals  in  this  case  approved  on 
the  ground  that  the  servant  assumed  the  risk,  without  passing  on  the  question 
whether  a  railway  company  may  be  held  liable,  for  negligence  in  failing  to  keep  up  a 
fence  once  erected,  to  an  employe  injured  by  running  over  stock.    (Pp.  621,  022.) 

2.  Master  and  Servants-Assumed  Bisk-— Fences. 

A  locomotive  engineer  who  knows  that  the  railway  fences  are  defective  and  cat- 
tle frequently  found  on  the  track,  assumes  the  risk  of  injury  from  derailment  by 
running  over  them.     (Pp.  616-618,  621.) 

3.  Same — Question  of  Law. 

See  evidence  held  to  present  a  case  in  which,  as  matter  of  law,  such  knowledge 
was  shown  as  charged  the  servant  with  an  assumption  of  risk.    (Pp.  617,  618.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fourth  District,  in  an 
appeal  from  Waller  County. 

Kate  Quill  and  others  sued  the  railway  company  and  had  judgment. 
A  former  recovery  by  plaintiff  had  been  reversed  and  remanded  on  ap- 
peal. 46  S.  W.  Rep.,  847.  Defendant  appealed  from  the  second  recov- 
ery and  the  judgment  was  again  reversed  and  remanded.  Plaintiff  applied 
for  and  obtained  a  writ  of  error  on  the  ground  that  the  ruling  practically 
settled  the  case.  The  opinion  of  the  Court  of  Civil  Appeals  was  as 
follows : 

"Fly,  Associate  Justice. — On  a  former  appeal  of  this  case  (46 
Southwestern  Reporter,  847)  the  judgment  was  reversed  and  the  cause 
remanded  because  the  question  as  to  whether  the  deceased  knew  of  the 
defects  in  the  fence  inclosing  the  track  of  the  railroad,  and  the  fre- 
quency of  cattle  thereon,  was  not  submitted  as  a  question  of  fact  to  the 
jury. 

"As  a  large  portion  of  the  brief  of  appellant  is  devoted  to  argument 
on  the  proposition  that  neither  by  common  law  nor  statute  is  it  made  the 
duty  of  railroads  in  Texas  to  fence  their  tracks,  it  would  seem  that  it 
labors  under  the  misapprehension  that  this  court  had  held  that  such  duty 
devolved  upon  railroads.  It  was  not  so  held  in  our  former  opinion,  but 
it  was  said  that :  *While  it  may  not  be  the  duty  of  a  railroad  company 
to  servants  operating  its  trains  to  inclose  its  roadbed,  yet  if  the  company, 
after  having  fenced  it,  negligently  permits  its  fence  to  become  so  out 
of  repair  that  stock  can  enter  upon  the  track,  and  if  the  danger  to  its 
employes  incident  to  operating  its  trains  is  by  such  negligence  increased, 
and,  if,  by  reason  of  such  increased  risk,  one  of  such  employes  is  injured 
by  the  derailment  of  an  engine,  caused  by  its  collision  with  stock  enter- 
ing upon  it  on  account  of  such  defective  fence,  the  company  would,  in 
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our  opinion,  be  liable  in  damages  for  the  injury  thus  occasioned  its  em- 
ployes. An  engineer  accepting  employment  to  operate  an  engine  over 
a  railroad  which  is  inclosed  assumes  only  such  risks  as  are  ordinally  in- 
cident to  operating  an  engine  over  an  inclosed  road,  and  has  the  right 
to  assume  that  i;he  road  is  properly  fenced,  and  the  fence  in  proper  re- 
pair, and  to  act  upon  such  assumption  in  running  his  engine ;  and  he  can 
not  be  held  to  have  assumed  the  risk  of  his  engine  being  derailed  by 
collision  with  cattle  on  the  track,  unless  he  knew  during  the  course  of 
his  employment  that  the  inclosure  was  so  defective  as  not  to  prevent 
cattle  from  entering  upon  the  track.' 

"The  statutes  of  this  State  do  not  impose  upon  railroads  the  duty  of 
fencing  their  roadbeds,  the  only  reference  to  the  matter  being  to  the 
effect  that  if  they  are  fenced  they  can  not  be  held  liable  for  killing  stock 
imless  negligence  is  proved.  But  when  they  have  fenced  their  road^,  a 
new  duty  to  their  servants  arises  just  as  it  arises  in  the  adoption  of  air- 
brakes or  improved  couplers  or  any  other  new  appliance.  When  they 
have  adopted  the  new  appliance  and  men  enter  their  service,  it  must  be 
taken  that  it  is  done  with  the  assumption  that  the  appliance  will  be 
kept  in  order,  so  as  to  afford  its  full  protection,  if  any,  to  the  servant, 
and  railroad  companies  will  be  liable  for  negligence  in  failing  to  exer- 
cise care  in  endeavoring  to  keep  such  appliances  in  proper  repair,  unless 
it  be  shown  that  the  defects  were  known  to  the  servant  or  he  is  placed 
in  such  a  position  that  he  must  have  known  of  such  defects  by  the 
exercise  of  ordinary  care.  When  a  road  is  fenced  the  man  who  enters 
the  service  of  the  railroad  company  does  so  with  a  view  to  the  increased 
protection  afforded  by  the  fence,  and  the  duty  rests  upon  the  company 
to  keep  the  fence  in  such  condition  as  to  afford  the  protection  given  by  it, 
and  its  negligence  in  such  respect  will  render  it  liable  for  injuries  in- 
flicted by  such  negligence,  unless  the  employe  is  charged  with  knowledge 
of  the  negligence  and  assumes  the  risk  arising  from  it. 

"The  evidence  in  this  case  establishes  beyond  doubt  that  appellant  was 
guilty  of  negligence  in  not  keeping  its  fence  in  such  condition  as  to  pre- 
vent cattle  from  entering  on  its  right  of  way,  and  under  our  view  of  the 
law,  should  be  held  liable  for  damages  for  the  death  of  James  Quill  had 
there  been  no  testimony  establishing  knowledge  upon  his  part  of  the 
condition  of  the  fence.  We  think,  however,  that  the  evidence  has  shown 
beyond  question  that  James  Quill  must  have  known  not  only  that  cattle 
were  constantly  gaining  access  to  the  right  of  way  at  different  points 
along  the  route  upon  which  he  ran  as  engineer,  but  that  he  was  placed 
in  such  a  position  as  to  be  chargeable  with  notice  that  cattle  were  fre- 
quently entering  the  right  of  way  at  or  near  the  point  at  which  the  derail- 
ment of  the  locomotive  took  place.  The  witness  Caesar  Robinson,  offered 
by  appellees,  swore  that  the  cattle  were  on  the  right  of  way  at  that  point 
all  the  time,  and  further,  that  *they  were  in  there  in  the  daytime 
and  the  nighttime.'  There  is  no  contradiction  of  this  testimony. 
The  engineer  was  shown  to  be  in  the  best  position  on  the  train 
for  observing  cattle  on  the  right  of  way  and  that  it  was  his  duty  to  keep 
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a  constant  lookout  for  them.  It  was  in  evidence  by  witnesses  that  cattle 
were  seen  by  them  frequently  at  many  places  between  Heame  and  Hous- 
ton, the  part  of  the  road  over  which  deceased  ran,  and  his  reports  between 
August  8,  1894,  and  November  14,  1895,  show  that  at  eight  different 
times  and  places  he  had  struck  cattle  and  horses  with  his  locomotive, 
and  that  he  had  been  expostulated  with  for  killing  so  many  stock.  The 
evidence  establishes  that  he  was  in  such  a  position,  as  to  have  known  that 
the  fence  was  defective  at  different  points  all  along  the  line,  and  having 
been  for  a  long  time  engaged  in  the  occupation  of  a  locomotive  engineer, 
he  must  have  known  the  dangers  attending  the  presence  of  cattle  within 
the  inclosure  of  the  railroad  company  and  must  be  held  to  have  assumed 
the  risk. 

"The  district  judge  applied  the  law  given  in  our  former  opinion,  and 
we  think  that  there  is  no  error  in  the  charge  of  which  appellant  can 
properly  complain.  The  evidence,  however,  showing  knowledge  on  the 
part  of  the  deceased  of  the  condition  of  the  fence  is  stronger  than  on  the 
former  trial,  and,  as  we  think,  destroys  the  case  made  out  by  appellees. 

"There  were  two  other  grounds  of  negligence  alleged  by  appellees,  but 
they  were  not  supported  by  the  evidence  and  were  not  submitted  by  the 
trial  court  to  the  jury. 

"Because  the  verdict  is  not  supported  by  the  evidence,  the  judgment 
is  reversed  and  the  cause  remanded.*' 

A.  H.  Willie  &  Sons  and  0.  T.  Holt,  for  plaintiffs  in  error. — Thf  is- 
sues as  to  the  negligence  of  the  defendant,  the  contributory  negligence 
of  the  deceased,  James  Quill,  and  the  assumption  of  the  dangers  of  the 
employment,  were  questions  of  fact  to  be  decided  by  the  jury,  and  were, 
under  proper  instructions  of  the  court,  resolved  in  favor  of  plaintiffs,  in 
accordance  with  the  preponderance  of  the  evidence,  and  can  not  be  the 
subject  of  review  on  appeal  to  this  court.  Hall  v.  Hodge,  2  Texas,  328 ; 
Miller  v.  Schmullen,  37  Texas,  239;  Legg  v.  McNeill,  2  Texas, 
432;  Cotton  v.  Campbell,  3  Texas,  495;  Warren  v.  Shuman,  5  Texas, 
441;  Montgomery  v.  Culton,  23  Texas,  156;  Telegraph  Co.  v.  Jones, 
81  Texas,  274;  Flanagan  v.  Oberthier,  50  Texas,  382;  Owens  v.  Rail- 
way, 67  Texas,  681;  Harris  County  v.  Campbell,  68  Texas,  26;  Edring- 
ton  V.  Kiger,  4  Texas,  93;  Gaunce  v.  Eailway,  48  S.  W.  Rep.,  524; 
McGee  v.  Railway,  78  Cal.,  430. 

It  was  the  statutory  duty  of  appellant  to  inclose  its  track  with  a  suitable 
fence,  and  to  keep  it  in  repair  for  the  protection  of  its  employes.  Rev. 
Stats.,  art.  4528;  Railway  v.  Rowland,  70  Texas,  298;  Railway  v.  Child- 
ress, 64  Texas,  346 ;  Railway  v.  Young,  60  Texas,  201 ;  Briggs  v.  Rail- 
way, 111  Mo.,  173;  Donnegan  v.  Erhardt,  119  N.  Y.,  468;  Quackenbush 
V.  Railway,  62  Wis.,  411;  Trice  v.  Railway,  49  Mo.,  438;  Railway  v. 
Crider,  19  S.  W.  Rep.,  618,  Thorpe  v.  Railway,  27  Vt.,  140;  Railway 
V.  Humes,  115  U.  S.,  512;  Railway  v.  Beckwith,  129  U.  S.,  26. 

Independently  of  any  statute,  it  is  a  duty  imposed  by  the  common  law 
upon  a  railroad  corporation  to  inclose  its  track  with  a  proper  fence,  and 
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to  exercise  reasonable  care  to  maintain  it  in  a  safe  condition  for  the 
benefit  of  employes  on  its  trains.  Eailway  v.  Wilson,  79  Texas,  371; 
Eames  v.  Railway,  63  Texas,  660;  Railway  v.  Vallie,  60  Texas,  481; 
Railway  v.  Delahunty,  53  Texas,  206 ;  Railway  v.  Scott,  64  Texas,  649 ; 
Railway  v.  Oram,  49  Texas,  341;  Railway  v.  Silliphant,  70  Texas,  623; 
Railway  v.  Lempe,  59  Texas,  19 ;  Railway  v.  Hohn,  21  S.  W.  Rep.,  942 ; 
Dickson  v.  Railway,  27  S.  W.  Rep.,  476 ;  Railway  v.  Beckwith,  129  U. 
S.,  26;  Bishop  Non-Con.  Law,  sec.  691;  Wood's  Master  and  Servant, 
sees.  326,  329,  330,  352,  359 ;  Railway  v.  Swett,  45  111.,  201. 

Independently  of  the  nature  of  the  duties  required  of  railway  com- 
panies by  the  common  law  and  statutes,  where  the  fence  is  actually  con- 
structed it  was  negligence  to  permit  it  to  become  out  of  repair  so  that 
stock  could  enter  upon  the  track,  for  which  an  employe  injured  in  con- 
sequence of  such  omission  may  recover.  Quill  v.  Railway,  46  S.  W. 
Rep.,  847 ;  Hall  v.  Railway,  35  S.  W.  Rep.,  321,  322 ;  Railway  v.  Keegan, 
87  Fed.  Rep.,  849;  McGee  v.  Railway,  78  Cal,  430. 

The  defendant  having  fenced  its  right  of  way  and  track,  was  charged 
with  the  duty  of  exercising  ordinary  care  to  keep  the  fence  in  a  reason- 
ably safe  condition  for  the  use  if  its  employes. 

The  burden  of  proof  was  upon  the  defendant  in  error  to  show  actual 
or  presumptive  knowledge  on  the  part  of  Quill  of  the  negligence  referred 
to,  and  not  upon  the  plaintiff  in  error  to  show  want  of  such  knowledge, 
and,  under  the  very  plainest  rules  of  law,  unless  the  testimony  introduced 
upon  the  trial  clearly,  distinctly,  and  conclusively  showed  that  Quill 
knew  that  defendant  in  error's  fence  was  defective,  and  that  cattle  were 
getting  vdthin  the  inclosure,  or  by  the  exercise  of  reasonable  care  he  could 
have  known  the  same,  or  unless  the  testimony  was  such  as  that  reason- 
able men,  of  which  a  jury  is  supposed  to  be  composed,  could  not  draw  any 
other  inference  or  come  to  different  conclusions,  the  defendant  in  error 
has  not  established  the  fact  that  Quill  was  charged  with  a  knowledge  of 
the  facts  imputed  to  him.  14  Am.  and  Eng.  Enc.  of  Law,  844.  The 
testimony  on  this  subject  showed  nothing  more  than  that  the  witnesses 
testifying  themselves  knew  of  the  defect  in  the  fence  and  the  presence 
of  cattle  in  the  inclosure,  and  could  not  possibly  have  been  any  evidence 
of  what  Quill  himself  knew  about  the  matter,  placed  in  an  entirely  dif- 
ferent position  as  he  was. 

According  to  the  authorities,  an  employe  would  not  be  presumed  to 
know  a  risk  which  is  not  patent  or  obvious,  beyond  that  he  has  a  right 
to  assume,  without  inquiry  or  investigation,  that  his  employer  has  dis- 
charged his  duty  of  furnishing  him  with  safe  and  proper  instruments, 
appliances,  and  surroundings.  75  Texas,  61.  The  case  of  Railway  v. 
McNamara,  59  Texas,  255,  is  unquestionably  an  adjudication  of  the 
question  in  accordance  with  our  contention.  Accordingly  as  it  was  no 
part  of  the  duty  of  Quill  to  inspect  or  know  the  condition  of  the  fence, 
as  we  have  observed,  he  was  not  chargeable  with  presumptive  knowledge 
of  a  defect  in  the  fence.  The  importance  of  the  decision  referred  to 
consists  in  showing  that  whereas  the  question  was  submitted  to  the  jury 
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as  to  whether  or  not  Quill  had  knowledge  of  the  defect  in  the  fence,  it 
would  not  have  been  improper  for  the  court  to  have  held,  as  a  matter 
of  law,  that  he  had  no  such  knowledge,  as  the  defendant  in  that  case 
complained  of  the  refusal  of  the  court  to  give  such  a  charge,  and  the 
Supreme  Court  approved  such  refusal.  Railway  v.  Keegan,  87  Fed. 
Rep.,  853 ;  Vance  v.  Saathoff,  2  Texas  U.  C,  658 ;  Russell  v.  Mason,  8 
Texas,  228;  19  Texas,  101;  23  Texas,  641;  24  Texas,  288;  5  Texas, 
496 ;  2  Texas,  248 ;  2  Texas,  322,  499 ;  Stroud  v.  Springfield,  28  Texas, 
676 ;  Tuttle  v.  Turner,  28  Texas,  775 ;  Owens  v.  State,  35  Texas,  362 ; 
Latham  v.  Selkirk,  11  Texas,  321;  Toohig  v.  Elliott,  2  Texas  U.  C 
643. 

Conceding  for  argument's  sake  the  fact  that  cattle  frequently  got 
within  the  defendant  in  error's  inclosed  right  of  way,  and  that  Quill  had 
full  knowledge  thereof,  to  do  which,  however,  the  testimony  of  the  sev- 
eral witnesses  referred  to  must  be  disregarded,  Quill  was  not  thereby  put 
upon  notice  of  the  defect  in  the  fence  or  the  presence  of  any  cattle  upon 
the  right  of  way  resulting  therefrom,  nor  did  he  on  that  account  assume 
the  risk.  This  is  precisely  what  is  decided  in  the  case  of  Fordyce  v. 
Culver,  22  Southwestern  Reporter,  237.  We  are  free  to  say  that  the 
general  rule  announced  by  the  Texas  decisions  is  to  the  effect  that  if  an 
employe  has  knowledge  of  the  negligence  of  his  employer,  or  by  the  due 
exercise  of  care  and  diligence  he  might  know  the  same,  he  assumes  the 
risk  of  such  negligence.  This  rule,  however,  has  been  so  often  modified 
that  it  practically  ceases  to  be  any  rule  at  all,  and  each  case  coming  up 
for  adjudication  must  be  decided  according  to  its  peculiar  facts  and  cir- 
cumstances. This  statement  of  the  law  is  fully  borne  out  by  the  case 
of  Railway  v.  Lempe,  59  Texas,  19.  The  case  at  bar  is  further  dis- 
tinguished from  the  general  rule  by  the  case  of  Railway  v.  Brentford, 
79  Texas,  619. 

Not  only  the  Texas  decisions  but  the  great  weight  of  authority  sup- 
ports our  contention.  In  the  leading  case  of  Patterson  v.  Railway,  76 
Pennsylvania  State,  389,  which  the  case  of  Railway  v.  Lempe  expressly 
adopts  as  the  rule  of  this  State,  it  is  held  that  "mere  knowledge  of  a  defect 
will  not  defeat  recovery.  Negligence  on  the  part  of  the  servant  does  not 
necessarily  arise  from  his  knowledge  of  a  defect,  but  it  is  a  question  of 
fact  to  be  determined  from  such  knowledge  and  other  circumstances  in 
evidence."  Thorpe  v.  Railway,  2  S.  W.  Rep.,  3;  Hamilton  v.  Mining 
Co.,  18  S.  W.  Rep.,  977;  Railway  v.  Reesman,  60  Fed.  Rep.,  370;  Rail- 
way V.  Childress,  64  Texas,  348 ;  Railway  v.  Rowland,  70  Texas,  306. 

Baker,  Botts,  Baker  &  Lovett  and  Frank  Andrews,  for  defendant  in 
error. — The  railroad  company  in  this  case  having  fenced  its  track,  but, 
without  regard  to  such  fencing,  cattle  and  other  stock  being  frequently 
found  upon  the  same,  which  fact  was  known  to  the  deceased,  he  assumed 
the  risk  of  his  locomotive  coming  in  contact  with  cattle  upon  defendant's 
road  and  the  result  of  injury  therefrom  as  a  risk  or  danger  incident  to 
the  operation  of  his  locomotive,  and  the  injury  having  resulted  in  his 
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death,  appellees  are  not  entitled  to  recover.  Railway  v.  Martin,  51  S. 
W.  Rep.,  641 ;  Railway  v.  French,  86  Texas,  96 ;  Railway  v.  Smithson, 
45  Mich.,  212;  Railway  v.  Tarver,  72  Texas,  312;  Railway  v.  Crowder, 
63  Texas,  503;  Railway  v.  Bradford,  66  Texas,  734;  Rogers  v.  City  Rail- 
way, 76  Texas,  506 ;  Railway  v.  Hester,  64  Texas,  403 ;  Watson  v.  Rail- 
way, 58  Texas,  439 ;  Railway  v.  Fowler,  56  Texas,  460 ;  Railway  v.  Dil- 
lard,  70  Texas,  63 ;  Pearce  on  Railroads,  372 ;  Thompson  on  Negligence, 
1008;  Wood  on  Master  and  Servant,  sec.  326;  Railway  v.  Conrad,  62 
Texas,  628 ;  Railway  v.  McXamara,  59  Texas,  258 ;  Railway  v.  Lemon, 
83  Texas,  146;  Railway  v.  Hester,  72  Texas,  40;  Bonnet  v.  Railway,  31 
S.  W.  Rep.,  525;  Jones  v.  Railway,  31  S.  W.  Rep.,  706;  Manson  v. 
Eddy,  22  S.  W.  Rep.,  66 ;  Johnson  v.  Railway,  30  S.  W.  Rep.,  95. 

A  risk  ordinarily  incident  to  the  business  of  railroad  employment  is 
not  one  which  necessarily  often  or  frequently  occurs,  but  is  one  which, 
though  infrequently  occurring,  is  liable  to  happen  in  the  course  of  the 
employment.  Railway  v.  Lempe,  59  Texas,  22;  Railway  v.  Bradford, 
66  Texas,  736;  Railway  v.  Williams,  72  Texas,  164;  Railway  v.  French, 
86  Texas,  96;  Railway  v.  Martin,  51  S.  W.  Rep.,  641. 

Where  the  only  reasonable  legal  conclusion  which  can  be  drawn  from 
the  undisputed  evidence  shows  that  the  facts  will  not  sustain  a  judgment, 
a  verdict  should  be  instructed. 

WILLIAMS,  Associate  Justice. — This  writ  of  error  was  granted 
upon  the  allegation  that  the  decision  of  the  Court  of  Civil  Appeals,  re- 
versing the  judgment  of  the  District  Court  and  remanding  the  cause, 
practically  settled  the  case,  and  the  only  questions  for  us  to  examine  are 
whether  or  not  such  is  the  effect  of  the  decision,  and,  if  so,  whether  or 
not  it  is  correct.  The  opinion  of  the  Court  of  Civil  Appeals  holds  that 
"the  evidence  has  shown  beyond  question'^  that  the  deceased,  James 
Quill,  had  assumed  the  risk  from  which  his  death  resulted,  and  that  it 
"destroys  the  case  made  out  by  appellees.^'  We  think  the  holding  clearly 
settled  the  case  made  by  the  evidence  before  the  court  and  the  effect  of 
the  application  for  writ  of  error  is  to  admit  that  appellees  can  not 
change  the  evidence  upon  another  trial. 

Having  carefully  examined  the  statement  of  facts,  we  are  also  of  the 
opinion  that  the  uncontroverted  evidence  justified  the  decision  of  the 
Court  of  Civil  Appeals.  That  court  held  that  the  failure  of  the  railroad 
company  to  keep  its  fences  in  such  condition  as  to  prevent  access  of 
stock  to  its  track  constituted  such  negligence  as  would  have  entitled  ap- 
pellees to  recover  had  the  evidence  not  shown  also  that  deceased  knew 
that  stock  was  in  fact  commonly  upon  the  road,  and  assumed  the  result- 
ing risk  by  continuing  in  the  service.  Whether  or  not  the  defective  con- 
dition of  the  fences  would  have  been  a  ground  for  recovery  by  an  em- 
ploye, in  the  absence  of  the  assumption  of  the  risk,  we  are  not  called  upon 
to  decide.  Assuming  that  it  would,  the  other  proposition  is  also  neces- 
sarily true,  and  the  evidence  established  beyond  doubt  the  fact  upon 
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which  it  depended.  It  is  unnecessary  that  we  add  anything  to  the  dis- 
cussion of  that  proposition  by  the  Court  of  Civil  Appeals. 

The  judgment  of  that  court,  reversing  that  of  the  District  Court,  will 
be  aflBrmed  and  judgment  will  be  here  rendered  that  plaintiffs  below 
take  nothing,  etc. 

Rulings  of  Court  of  Civil  Appeals  affirmed  and  judgment  rendered. 


Ennis  Mercantile  Company  v.  Mrs.  M.  M.  Wathen. 

No.  924.    Decided  June  25,  1900. 

1.  Statement  of  Facts— Failure  to  Sign— Assignment  of  Error. 

Error  in  failure  of  the  trial  judge  to  sign  a  statement  of  facts  for  an  appellant  who 
has  used  due  diligence  to  secure  it,  can  not  be  considered  on  appeal  unless  assigned 
as  error.    (P.  624.) 

2.  Same — Motion  in  Appellate  Court. 

A  motion  filed  in  the  appellate  court,  showing  the  absence  of  a  statement  of  facts 
in  the  record  to  have  been  the  fault  of  the  trial  judge,  and  asking  a  reversal  on 
that  ground  can  not  take  the  place  of  an  assignment  of  error.    (Pp.  024,  625.) 

3.  Procedure  on  Appeal — ^Facts  Outside  Becord. 

Except  for  ascertaining  matters  of  fact  necessary  to  the  proper  exercise  of  their 
jurisdiction*  (Revised  Statutes,  article  998),  courts  of  civil  appeals  are  confined  to 
the  record  as  made  by  the  trial  court,  and  they  can  not  correct  the  same  by  hearing 
testimony,  nor  inquire  into  acts  occurring  subsequently  to  the  rendition  of  the  judg- 
ment and  not  made  a  part  of  the  record.    (P.  625.) 

Questions  certified  from  the  Court  of  Civil  Appeals  for  the  Fifth 
District,  on  writ  of  error  from  Ellis  County. 

Singleton  &  Bisland,  for  plaintiflE  in  error. 

W,  H,  Brown,  for  defendant  in  error. 

BROWN,  Associate  Justice. — The  Court  of  Civil  Appeals  for  the 
Fifth  District  has  certified  to  this  court  the  following  statement  and 
questions : 

"On  the  24th  day  of  September,  1898,  the  Ennis  Mercantile  Company, 
plaintiff  in  error,  instituted  a  suit  in  the  County  Court  of  Ellis  Count}' 
against  J.  F.  Stewart,  and  in  said  suit  caused  a  writ  of  sequestration 
to  issue,  requiring  the  sheriff  to  take  into  his  possession  certain  property 
alleged  to  be  the  property  of  defendant,  consisting  of  about  seventy  acres 
of  cotton  raised  by  the  defendant,  J.  F.  Stewart,  on  the  farm  of  Mrs. 
M.  M.  Wathen.  Said  writ  was  placed  in  the  hands  of  the  sheriff  of  Ellis 
County,  who  on  the  same  day,  to  wit,  24th  of  September,  levied  the  same 
by  taking  into  his  possession  the  said  cotton.  Thereafter,  on  the  28th  of 
September,  1898,  Mrs.  M.  M.  Wathen,  the  defendant  in  error,  filed  a 
claimant's  oath  and  bond  under  the  terms  of  the  statute,  for  the  trial  of 
the  right  to  said  cotton,  and  the  sheriff  thereupon  turned  the  same  over 
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to  her.  The  sheriff  valued  the  property  at  $250  and  returned  the  oath 
and  bond  to  the  County  Court  of  Ellis  County.  Issues  were  made  up 
by  the  parties  and  a  trial  resulted  in  a  verdict  and  judgment  for  the 
claimant.  Motion  for  new  trial  was  filed  by  the  plaintiff  in  error,  the' 
same  was  overruled  by  the  court,  and  the  case  was  duly  appealed  to  this 
court  upon  writ  of  error  filed  by  the  said  Ennis  Mercantile  Company. 
The  plaintiff  in  error,  on  the  same  day  that  the  transcript  was  here  filed, 
also  filed  in  this  court  a  motion  asking  this  court  to  reverse  the  judg- 
jnent  of  the  trial  court  and  remand  the  case,  because  it  is  alleged  that 
great  injustice  has  been  done  it,  and  that  it  has  been  deprived  of  its  legal 
right  to  have  a  statement  of  facts  approved  and  filed  in  the  case  without 
any  fault  of  its  own  or  its  attorneys  of  record.  The  motion  fairly  shows 
that  the  plaintiff  in  error  caused  a  statement  of  facts  to  be  prepared  and 
presented  to  the  trial  judge  in  time  for  him  to  have  examined,  signed, 
and  approved  the  same  or  to  have  prepared  a  correct  statement  if,  in  his 
opinion,  the  statement  presented  was  not  a  fair  statement.  It  further 
showed  that  the  statement  of  facts  was  not  signed  by  the  judge  because 
of  the  sickness  of  his  mother,  which  prevented  him  from  attending  to 
the  business  of  the  court.  It  is  further  shown  that  a  mandamus  from 
this  court  to  the  trial  judge  to  compel  him  to  prepare  and  approve  a 
statement  of  facts  would  not  have  been  effectual  for  the  reason  that  the 
term  of  oflBce  of  the  trial  judge  terminated  and  his  successor  qualified 
before  the  writ  of  mandamus  could  have  been  enforced.  It  fairly  ap- 
pears that  the  plaintiff  in  error  was  not  at  fault  in  failing  to  have  a 
statement  of  facts  approved,  signed,  and  filed  in  the  case  within  the  time 
required  by  statute  and  the  order  of  the  court  in  the  case  giving  ten 
days  after  judgment  in  which  to  file  the  statement.  The  motion  further 
alleges  that  the  plaintiff  in  error  has  a  meritorious  defense  to  the.  claim- 
ant's claim  to  the  property  and  that  there  is  merit  in  the  appeal.  The 
facts  are  shown  by  aflBdavit  attached  to  the  motion.  AflBdavits  were  also 
filed  in  the  trial  court  setting  up  the  facts,  copies  of  which  are  embraced 
in  the  transcript. 

"The  plaintiff  in  error  has  not  assigned  as  error  the  failure  on  the 
part  of  the  trial  judge  to  approve  and  sign  the  statement  of  facts  pre- 
sented to  him,  or  his  failure  to  prepare  a  statement  of  his  own,  if  the 
statement  presented  was  not  correct. 

"The  only  way  in  which  the  question  is  raised  is  by  a  motion  accom- 
panied by  affidavits  setting  out  the  facts,  promptly  filed  in  this  court, 
and  in  which  this  court  is  requested  to  reverse  the  judgment  and  remand 
the  case  because  of  the  failure  on  the  part  of  the  trial  judge  to  approve 
and  sign  the  statement  of  facts. 

"Question  1. — Can  the  failure  of  a  trial  judge  to  sign  a  statement 
of  facts  be  considered  upon  appeal,  unless  complaint  against  the  omission 
is  brought  up  in  the  assignment  of  errors? 

"Question  2. — Is  the  effect  of  a  motion  promptly  filed  in  this  court, 
showing  the  absence  of  a  statement  of  facts  in  the  record  to  have  been 
the  fault  of  the  trial  judge  and  asking  a  reversal  upon  that  ground, 
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equivalent  to  assigning  such  omission  as  error  and  causing  the  same  to 
be  incorporated  in  the  record?" 

The  following  article  of  the  Revised  Statutes  prescribes  the  basis  for 
exercise  of  appellate  jurisdiction  by  courts  of  civil  appeals :  "In  all  cases 
of  appeal  or  writ  of  error  to  the  courts  of  civil  appeals,  the  trial  shall  be 
on  a  statement  of  facts  or  agreed  statement  of  the  pleadings  and  proof 
as  agreed  upon  by  the  parties  or  their  attorneys,  or  the  conclusions  of 
law  and  fact,  as  the  case  may  be,  certified  to  by  the  judge  of  the  court 
below;  or,  should  the  parties  fail  to  agree,  then  the  judge  of  the  court 
below  shall  certify  the  facts ;  or  on  a  bill  of  exceptions  to  the  opinion  of 
the  judge ;  or  on  a  special  verdict ;  or  on  an  error  in  law,  either  assigned 
or  apparent  on  the  face  of  the  record;  and  in  the  absence  of  all  these, 
the  case  shall  be  dismissed  with  costs  alone,  or  with  costs  and  damages, 
at  the  discretion  of  the  court.  And  the  court  shall  admit  as  part  of  the 
record  to  be  examined  by  them  in  the  trial  of  a  cause  every  bill  of  excep- 
tions not  signed  by  the  judge  trying  the  cause  below,  upon  its  appearing 
to  the  satisfaction  of  the  court  that  the  facts  are  fairly  stated  therein, 
that  said  bill  was  prepared  in  accordance  with  the  law  governing  the 
preparation  of  such  bills,  and  that  the  judge  trying  the  cause  refused 
to  sign  the  same ;  and  the  truth  of  any  such  bill  of  exceptions  shall  be 
determined  by  the  court  on  the  copies  of  the  affidavits  required  by  law 
to  be  made  in  such  case,  such  copies  to  be  contained  in  and  to  form  a  part 
of  the  record  transmitted  to  the  Court  of  Civil  Appeals."  Article  lOlB 
of  the  Eevised  Statutes  is  in  the  following  language  and  controls  the  time 
and  manner  of  assigning  errors:  "The  appellant  or  plaintiff  in  error 
shall  in  all  cases  file  with  the  clerk  of  the  court  below  all  assignments  of 
error,  distinctly  specifying  the  grounds  on  which  he  relies,  before  he 
takes  the  transcript  of  the  record  from  the  clerk's  office ;  all  errors  not 
distinctly  specified  are  waived."  Together,  the  two  articles  confine  the 
action  of  the  Court  of  Civil  Appeals  on  appeal  or  writ  of  error  to  such 
matters  as  are  made  to  appear  of  record  by  one  of  the  methods  stated  in 
article  1014,  and  which  are  presented  to  the  court  by  an  assignment  of 
error  pointing  out  the  matter  complained  of  as  it  appears  in  the  record 
of  the  ease,  and  to  fundamental  errors  apparent  of  record.  Matters  not 
assigned,  except  fundamental  errors,  are  not  subject  to  revision  and  cor- 
rection by  the  appellate  court.  In  the  absence  of  any  of  the  matters 
mentioned,  the  case  must  be  dismissed,  which  supports  the  conclusion 
that  the  power  of  the  court  is  confined  to  the  subjects  named. 

The  failure  of  the  judge  in  this  case  to  approve  the  statement  of  facts 
presented  to  him  or  to  make  one  in  case  of  disagreement  of  the  parties 
does  not  appear  in  the  record  in  any  manner  specified  by  the  statute  and 
was  not  a  proper  subject  for  assignment.  Authority  to  inquire  into  ihe 
existence  of  facts  not  contained  in  the  record  is  conferred  upon  the  courts 
of  civil  appeals  by  article  908,  which  reads  as  follows :  "The  said  courtu 
shall  have  power,  upon  affidavit  or  otherwise  as  by  the  courts  may  be 
thought  proper,  to  ascertain  such  matters  of  fact  as  may  be  necessary  to 
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the  proper  exercise  of  their  jurisdiction."  This  article  restricts  the 
power  of  the  Court  of  Civil  Appeals  to  inquire  into  matters  of  fact  not 
appearing  in  the  record  to  such  as  affect  its  jurisdiction.  The  failure 
of  the  county  judge  to  sign  the  statement  of  facts  in  this  case  does  not 
affect  the  jurisdiction  of  the  Court  of  Civil  Appeals,  and  therefore  does 
not  come  within  the  authority  conferred  by  the  statute  upon  those  courts 
to  inquire  into  facts  not  contained  in  the  record. 

The  appellate  jurisdiction  of  the  courts  of  civil  appeals  is  directed  to 
the  correction  of  errors  committed  in  the  course  of  proceedings  prior  to 
and  connected  with  the  rendition  of  the  judgment,  and  they  are  confined 
to  the  record  as  it  is  made  by  the  trial  court.  Willis  v.  Smith,  90  Texas, 
635 ;  Boggess  v.  Harris,  90  Texas,  476.  A  court  of  civil  appeals  can  not 
correct  the  record  of  a  case  by  hearing  testimony,  nor  can  it  inquire  into 
acts  occurring  subsequently  to  the  rendition  of  the  judgment  and  not 
made  a  part  of  the  record.     Davis  v.  Thomas,  5  Texas,  389. 

We  answer  each  question  in  the  negative. 


E.   R.    SoOTT  BT  AL.   V.   TeXAS   &   PACIFIC   RAILWAY   COMPANY. 
No.  920.    Decided  June  28,  1900. 

1.  Kegllgence  —  Bailway  —  Tire  —  Bebutting  Presumption  —  Question  of 

Fact. 
The  prima  facie  case  made  by  plaintiff's  proof  that  his  property  was  burned  by 
fire  escaping  from  a  locomotive  engine  being  sufficient  to  authorize  recovery,  evidence 
to  rebut  it  can  not  make  a  case  of  absence  of  legal  evidence  of  negligence  which 
would  authorize  the  court  to  withdraw  the  issue  from  the  jury.    (Pp.  627,  028.) 

2.  Same — ^Presumption — ^Defects  or  Keg^ligent  Operation. 

From  proof  of  the  origin  of  the  fire  from  a  railway  engine  the  jury  may  infer, 
either  improper  equipment  or  improper  handling  of  the  engine,  or  negligence  from 
one  of  these  causes  without  determining  which,  and  the  court  is  not  authorized  to 
withdraw  the  issue  as  to  the  handling  of  the  engine  on  the  ground  that  the  pre< 
sumption  as  to  that  has  been  rebutted  and  submit  only  the  question  as  to  equip- 
ment.   (Pp.  628,  629.) 

3.  Charge — Omission  or  Erroneous  Direction. 

A  charge  which  instructs  the  jury  to  find  for  the  defendant,  in  a  suit  for  negli- 
gently setting  out  fire  from  an  engine,  if  he  has  shown  its  proper  equipment  and 
repair,  withdraws  the  issue  as  to  improper  handling  from  the  jury,  and  is  error  of 
which  plaintiff  may  complain  without  requesting  an  instruction  submitting  that  issue. 
(P.  629.) 

Error  to  the  Court  of  Civil  Appeals  for  the  Fourth  District,  in  an 
appeal  from  Harrison  County. 

B.  E.  Scott,  Williapa  Batt,  and  the  Marshall  National  Bank  brought 
separate  suits  against  the  railway  company  for  destruction  of  property 
severally  owned  by  them.  The  suits  were  consolidated  and  tried  together, 
the  issues  being  the  same,  and  defendant  had  judgment.  Plaintiffs  ap- 
pealed, and  on  aflBrmance  of  the  judgment  obtained  writ  of  error. 
Vol.  LXXXXm.  Supreme -40 
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Scott  &  Jones,  for  plaintiffs  in  error  Scott  and  Batt,  and  T.  P.  Young, 
for  plaintiff  in  error  the  Marshall  National  Bank. — The  court  charge  d 
the  jury  substantially  that  if  the  fire  was  caused  by  sparks  from  defend- 
ant's engine  and  the  same  escaped  by  reason  of  defendant's  negligence 
in  failing  to  have  its  engine  equipped  with  proper  appliances,  or  in  fail- 
ing to  exercise  ordinary  care  to  keep  them  in  proper  repair,  the  plaintiff 
could  recover,  otherwise  verdict  must  be  for  defendant.  There  was  suf- 
ficient testimony  from  which  the  jury  might  have  found  that  the  prop- 
erty was  destroyed  by  fire  from  defendant's  engine,  and  it  then  devolved 
upon  the  defendant  to  rebut  the  presumption  of  negligence  by  showing  a 
complete  defense,  as  follows:  (1)  That  it  had  on  its  engine  the  best 
approved  spark  arrester  in  use.  (2)  That  it  had  exercised  ordinary 
care  to  keep  said  spark  arrester  in  a  reasonably  safe  condition  as  regards 
the  escape  of  fire.  (3)  That  it  had  caused  its  engine  to  be  carefully 
and  skillfully  handled  as  regards  the  escape  of  fire.  Eailway  v.  Gains, 
26  S.  W.  Eep.,  873 ;  Campbell  v.  Goodwin,  28  S.  W.  Eep.,  273 ;  Eailway 
v.  Wallace,  74  Texas,  585 ;  Eailway  v.  Searight,  28  S.  W.  Eep.,  39 ;  Eail- 
way V.  Kelley,  30  S.  W.  Eep.,  488 ;  Eailway  v.  Goode,  26  S.  W.  Eep., 
442. 

In  submitting  the  case  to  the  jury  the  court  should  have  instructed 
them,  that,  if  the  property  was  destroyed  by  fire  escaping  from  defend- 
ant's engine,  then  the  plaintiff  would  be  entitled  to  recover,  unless  the 
engine  was  equipped  with  the  best  approved  spark  arrester,  and  dc'fendant 
had  used  ordinary  care  to  keep  the  same  in  a  reasonably  safe  condition, 
and  defendant  had  caused  its  engine  to  be  skillfully  and  carefully 
handled  as  regards  the  escape  of  fire  while  passing  said  property.  Camp- 
bell V.  Goodwin,  28  S.  W.  Eep.,  273 ;  Eailway  v.  Johnson,  50  S.  W.  Sep., 
563 ;  Eailway  v.  Gains,  26  S.  W.  Eep.,  873 ;  Eailway  v.  Levine,  29  S.  W. 
Eep.,  514,  29  S.  W.  Eep.,  466;  Eailway  v.  Dolores  Land  and  Cattle  Co., 
26  S.  W.  Eep.,  80 ;  Eailway  v.  Goode,  26  S.  W.  Eep.,  441 ;  Eailway  v. 
Timmermann,  61  Texas,  663;  Eailway  v.  Horne,  69  Texas,  643;  Eailway 
V.  Donaldson,  73  Texas,  127 ;  Eailway  v.  Wallace,  74  Texas,  584 ;  Dilling- 
ham V.  Whitaker,  25  S.  W.  Eep.,  723;  Eailway  v.  Bartlett,  69  Texas, 
82;  Eailway  v.  Burnett,  37  S.  W.  Eep.,  780;  Eailway  v.  Knight,  41  S. 
W.  Eep.,  416;  Eailway  v.  Lindley,  29  S.  W.  Eep.,  1101;  Eailway  v.  Bart- 
lett, 81  Texas,  43;  Eailway  v.  McDonough,  1  White  &  W.  C.  C,  sec. 
553. 

F.  H.  Prendergtist,  for  defendant  in  error. — The  prima  facie  case 
claimed  to  have  been  made  by  the  plaintiff  was  fully  rebutted  by  the 
evidence  of  the  defendants.  Biering  v.  Eailway,  79  Texas,  587 ;  3  Will- 
son,  C.  C,  sec.  123. 

The  court  did  not  err  in  the  fifth  paragraph  of  the  charge  in  telling 
the  jury  to  find  for  plaintiff  if  sparks  escaped  from  the  engine  on  ac- 
count of  negligence  of  defendant  in  respect  to  the  appliances  used  to 
prevent  the  escape  of  sparks. 

If  there  was  some  view  of  the  case  not  presented  in  the  fifth  paragraph 


Digitized  by 


Google 


iPOO.]  SooTT  V.  T.  &  P.  Ry.  Co.  627 

of  the  charge,  it  was  the  duty  of  the  plaintiflE  to  have  presented  a  special 
instruction  presenting  such  view.  Railway  v.  Pendery,  27  S.  W.  Rep., 
213.  i 

The  court  did  not  err  in  the  fifth  paragraph  of  the  charge,  in  stating 
under  what  conditions  plaintiffs  could  recover  if  the  fire  resulted  from 
defective  appliances;  and  plaintiff  not  having  asked  a  special  charge  as 
to  handling,  can  not  complain  of  the  court's  failure  to  charge  on  that 
view  of  the  case.     Willis  v.  Lockett,  26  S.  W.  Rep.,  419. 

The  evidence  was  ample  to  support  the  verdict.  Railway  v.  Bartlett, 
69  Texas,  83;  Railway  v.  Witte,  68  Texas,  298;  White  &  W.  C.  C,  sees. 
651,  662;  Railway  v.  Timmermann,  61  Texas,  664;  Railway  v.  Cullers, 
81  Texas,  395.  The  last  three  citations  are  important  to  show  the  neg- 
ligence must  be  proved,  though,  of  course,  same  may  be  proved  by  cir- 
cumstances. 

If  the  fireman  had  turned  the  blow  pipe  on  when  it  should  not  have 
been  turned  on,  the  company  would  not  be  liable  for  the  consequent 
damage.  Railway  v.  Yarbrough,  39  S.  W.  Rep.,  1096;  Railway  v. 
Cooper,  88  Texas,  609.  Upon  what  evidence,  then,  could  the  jury  have 
found  that  the  engineer  negligently  handled  the  engine  ? 

Unless  a  charge  was  requested  as  to  the  presumption  of  negligence, 
none  need  be  given.  Biering  v.  Railway,  79  Texas,  587;  Finkelstein 
V.  Railway,  6  Am.  and  Eng.  Ry.  Cas.  (N.  S.),  200;  Railway  v. 
Edmonson,  10  Am.  and  Eng.  Ry.  Cas.  (N.  S.),  154.  The  charge 
contains  no  affirmative  error,  and  appellant  can  not  assign  as  error  the 
failure  of  the  court  to  submit  an  issue.  Lary  v.  Young,  27  S.  W.  Rep., 
908;  Railway  v.  Robinson,  23  S.  W.  Rep.,  433;  Mills  v.  Haas,  27  S.  W. 
Rep.,  263. 

It  can  be  plainly  seen  in  this  case  that  no  injury  has  resulted  to  the 
plaintiff  by  the  failure  or  refusal  of  the  court  to  submit  to  the  jury  the 
question  whether  the  engine  was  carefully  handled,  because  a  new  trial 
should  have  been  granted  if  the  jury  had  found  that  the  engine  was 
negligently  handled.     Railway  v.  Wallace,  74  Texas,  585. 

WILLIAMS,  Associate  Justice. — Plaintiffs  in  error  sued  defendant 
in  error  to  recover  the  value  of  buildings  and  other  property  destroyed 
by  fire,  alleging  that  the  fire  had  been  set  by  sparks  which  escaped  from 
one  of  defendants  locomotives,  through  its  negligence  in  failing  to  keep 
its  engine  properly  equipped  with  appliances  to  prevent  the  escape  of 
sparks,  and  in  carelessly  operating  the  engine. 

The  charge  of  the  trial  judge,  in  terms,  required  the  jury  to  find  that 
the  fire  was  communicated  to  the  property  by  sparks  flying  from  the  en- 
gine, and  that  this  was  "the  result  of  negligence  on  the  part  of  defendant 
in  respect  to  the  appliances  used  to  prevent  the  escape  of  sparks,"  and 
thus  excluded  any  right  to  recover  because  of  negligence  in  the  handling 
of  the  engine,  the  judge  being  of  the  opinion  that  there  was  no  evidence 
tending  to  show  negligence  of  that  kind.  The  evidence  offered  by  plain- 
tiff, if  believed  by  the  jury,  was  sufficient  to  justify  a  conclusion  that  the 
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property  was  burned  by  sparks  thrown  out  from  the  engine.  Other 
evidence  tended  strongly  to  show  that  the  fire  was  not  caused  by  sparks. 
Had  the  jury  concluded  that  the  fire  was  set  out  by  sparks,  they  could 
also  have  indulged  a  presumption  of  negligence  on  the  part  of  defend- 
ant's servants,  consisting  either  in  a  defective  equipment  or  the  negligent 
management  of  the  engine.  Railway  v.  Levine,  87  Texas,  437.  In  or- 
der to  rebut  such  a  presumption,  defendant  offered  testimony  tending 
to  show  that  its  engine  and  its  spark  arrester  were  of  the  proper  kind 
and  in  proper  condition,  and  that  the  engine  was  properly  managed  and 
operated.  The  jury  might  justifiably  have  found  for  defendant  on  both 
points ;  but  was  the  court  authorized  to  require  them  to  find  in  its  favor 
on  one  point  and  leave  them  free  to  find  against  it  on  the  other?  In 
the  case  above  referred  to,  it  is  said :  "It  is  the  established  law  in  this 
State  that  when  fire  is  set  out  by  sparks  from  an  engine  on  a  railroad, 
the  law  presumes  negligence,  and  the  plaintiff  is  entitled  to  recovier  for 
damages  done  by  the  fire  so  set  out,  unless  the  railroad  company  shall 
prove  that  its  engine  was  provided  with  the  best  approved  apparatus  for 
arresting  sparks  and  preventing  their  escape,  and  properly  operated.  In 
other  words,  the  proof  that  the  fire  which  destroyed  plaintiff's  property 
was  set  from  an  engine  on  defendant's  railroad  made  a  prima  facie  case 
upon  which  he  was  entitled  to  recover,  in  the  absence  of  proof  by  the 
railroad  company  required  to  rebut  the  presumption.  Consequently,  the 
question  as  to  negligence  or  not  becomes  a  question  of  fact  to  be  deter- 
mined upon  the  evidence.  Thie  credibility  of  the  witnesses  and  the 
weight  to  be  given  to  their  evidence  are  matters  to  be  decided  by  the 
jury.  It  is  apparent,  therefore,  that  it  can  not  be  said  that  there  is  no 
evidence  of  negligence,  when  the  evidence  is  such  as  to  give  a  right  of 
recovery  if  not  rebutted."  It  is  well  settled  that  it  is  error  for  the  trial 
judge  to  instruct  a  finding  in  favor  of  one  party  when  there  is  evidence 
tending  to  establish,  in  favor  of  the  other  party,  the  fact  against  the 
existence  of  which  the  finding  is  directed. 

Since  the  evidence  for  plaintiff  tended  to  show  negligence  on  the  part 
of  defendant's  servants  in  allowing  the  escape  of  sparks  suflScient  to  cause 
the  fire,  we  think  it  was  the  province  of  the  jury  and  not  of  the  court 
to  determine  in  what  such  negligence  consisted.- 

It  is  urged  that  other  uncontradicted  evidence  showed  that  the  engine 
was  prudently  managed  and  narrowed  the  inquiry  to  the  question, 
whether  or  not  the  sparks,  about  which  plaintiff's  witnesses  testified, 
in  fact  escaped,  and  proved  that,  if  they  did,*  their  escape  was  necessarily 
due  to  a  defective  condition  of  the  spark  arrester  and  not  to  the  manner 
in  which  the  engine  was  operated.  The  chief  controversy  in  the  trial 
does  appear  to  have  been  over  these  issues,  but  we  can  not  agree  that 
any  of  the  facts  were  so  conclusively  shown  as  to  authorize  the  coiirt  to 
assume  their  existence.  While  the  engineer  testified  to  the  proper  man- 
agement of  the  engine,  both  he  and  other  witnesses  testified,  not  quite 
so  definitely,  to  the  proper  condition  of  the  spark  arrester.  As  to  neither 
point  were  they  contradicted,  except,  infercntially,  by  the  evidence  offered 
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by  plaintiflEs  as  to  the  escape  of  sparks  and  their  apparent  size.  All  of 
the  witnesses  who  claimed  to  have  seen  the  sparks  escaping  stated  thai 
they  were  as  large  as  the  end  of  the  little  finger,  and  all  of  the  expert 
witnesses  agree  that  if  this  were  the  fact  the  spark  arrester  could  not 
have  been  in  proper  condition.  But  the  jury  might  have  found  that 
the  testimony  of  the  witnesses  as  to  the  actnal  condition  of  the  spark 
arrester  was  true,  and  yet  that  sparks  escaped  and  caused  the  fire,  and 
that  this  was  due  to  the  negligent  management  of  the  engine;  or  they 
might  have  found  that  sparks  escaped  and  caused  the  fire  through  neg- 
ligence, the  exact  character  of  which,  whether  in  defective  appliance  or 
careless  handling  of  the  engine,  they  could  not  ascertain.  The  whole 
case  should  have  been  submitted. 

There  is  nothing  to  affect  this  point  in  the  conduct  of  counsel  for 
plaintiffs,  to  which  reference  is  made.  The  bill  of  exceptions  shows 
that  after  the  court  had  given  its  general  charge,  one  of  plaintiff^s  coun- 
sel orally  requested  that  a  charge  be  given  upon  the  question  as  to  the 
handling  of  the  engine,  and  that  the  judge  declined  to  submit  that  ques- 
tion, because,  in  his  opinion,  the  evidence  did  not  raise  it.  The  general 
charge  already  given  was  such  as  to  exclude  a  recovery  upon  that  ground. 
Another  of  plaintiff's  counsel  expressed  the  opinion  that  the  evidence 
did  not  raise  the  question,  but  the  statements  of  the  trial  judge  show  that 
this  had  no  effect  upon  his  action.  A  request  for  a  special  instruction 
was  not  necessary  to  enable  plaintiffs  to  question  the  correctness  of  the 
general  charge.  The  requested  charge,  had  it  been  allowed,  would  have 
conflicted  with  the  instructions  given. 

Reversed  and  remanded. 


6.  N.  Tompkins  v.  Matt  McKinney. 

No.  925.    Decided  June  28,  1900. 

1.  Hchool  Iiand — Statute  Construed — County  Organisation. 

Revised  Statutes,  article  4218y,  authorizing  the  sale  of  detached  sections  of  school 
land  without  actual  settlement,  in  counties  organized  prior  to  January  1,  1875,  ap- 
plies to  Coleman  County,  first  organized  in  1864,  but  which  became  disorganized  in 
1872,  and  remained  without  county  officers  or  goremment  until  reorganized  in  Feb- 
ruary, 1875.     (Pp.  630-632.) 

2.  Same. 

Such  county  coming  within  the  letter  of  the  statute,  in  order  to  give  a  different 
construction  to  the  words  used,  some  reason  must  be  shown  for  disregarding  their 
ordinary  meaning,  which  in  this  case  is  found  to  accord  also  with  the  spirit  of  the 
Uw.     (P.  631.) 

3.  County — ^Disorganisation — Corporate  Existence. 

The  fact  that  a  county  became  disorganized  and  was  without  officers,  did  not  de- 
stroy its  corporate  existence,  but  suspended  its  powers,  which  were  revived  by  re- 
organization.   (P.  632.) 

Question  certified  from  the  Court  of  Civil  Appeals  for  the  Third 
District,  in  an  appeal  from  Coleman  County. 
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Sims  it  Snodgrass,  for  appellant. — A  failure  of  the  county  oflBcers  of 
Coleman  County  to  act  and  perform  their  duties  as  such  does  not  affect 
the  existence  of  the  county  as  an  organized  county  and  does  not  act  as  a 
dissolution  thereof.  State  v.  Dunson,  71  Texas,  70;  Buford  v.  State, 
72  Texas,  182 ;  Clark  v.  Goss,  12  Texas  397 ;  Cooley,  Const.  Lim.,  227. 

Randolph  &  Randolph,  for  appellee. — The  recognition  of  a  county  as 
organized  when  it  is  not  can  not  have  the  effect  to  create  an  organization. 
7  Am.  and  Eng.  Enc.  of  Law,  908;  12  Kan.,  441;  132  U.  S.,  202. 

As  to  what  is  necessary  to  constitute  an  organized  county :  7  Am.  and 
Eng.  Enc.  of  Law,  906. 

Definition  of  and  distinction  between  counties  and  towns  and  cities. 
4  Am.  and  Eng.  Enc.  of  Law,  343 ;  Id.,  32 ;  7  Id.,  904. 

A  county  may  be  created  and  exist  without  any  inhabitants  or  any 
character  of  government.     7  Am.  and  Eng.  Enc.  of  Law,  905. 

BROWN,  Associate  Justice. — The  Court  of  Civil  Appeals  for  the 
Third  District  has  certified  to  this  court  the  following  statement  and 
question : 

"This  suit  involves  the  title  to  160  acres  of  school  land,  isolated  and 
detached  from  other  public  lands.  The  appellant  is  not  an  actual  settler 
upon  the  land,  but  claims  the  right  to  purchase  it  under  article  421  By 
of  the  Revised  Statutes.  Appellee  McKinney  claims  the  land  as  an 
actual  settler.  Tompkins  made  application  to  purchase  on  July  11, 
1898,  and  McKinney's  application  was  made  nine  days  thereafter.  The 
testimony  shows  that  Tompkins  complied  with  the  requirements  of  the 
statute  authorizing  the  purchase  of  isolated  and  detached  school  lands 
under  article  4218y,  and  has  title  thereto  and  is  entitled  to  a  judgment 
therefor,  if  the  Commissioner  of  the  Land  Office  was  authorized  to  sell 
sections  and  fractions  of  sections  of  isolated  and  detached  school  land 
in  Coleman  County  without  actual  settlement  being  made  thereon  by 
the  purchaser. 

"The  testimony  shows  that  Coleman  County  was  first  organized  in 
1864,  which  organization  lapsed  a  few  years  thereafter;  but  the  county 
was  again  organized,  the  exact  date  of  the  second  organization  not  being 
shown  by  the  testimony.  Under  the  second  organization,  as  under  the 
first,  county  officers  were  elected  and  re-elected;  and  they  continued  to 
discharge  the  duties  of  their  respective  offices  until  some  time  in  the  year 
1872,  when  it  seems  that  the  county  was  disorganized  by  act  of  the  Gov- 
ernor of  the  State;  and  from  that  time  until  the  early  part  of  the  year 
1875,  the  county  was  disorganized,  and  had  no  county  officers  or  county 
government.  In  February  or  March,  1875,  the  county  was  reorganized 
and  has  maintained  its  organization  ever  since  that  time.  The  Com- 
missioner of  the  General  Land  Office  made  a  certificate  stating  that  it 
appears  from  the  records  of  that  office  that  Coleman  County  was  organ- 
ized as  a  county  on  October  6,  1864,  and  as  a  separate  land  district  in 
1879;  and  on  April  7,  1874,  said  county  was  attached  to  Brown  County 
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for  surveying  purposes,  and  remained  so  attached  until  the  organization 
of  Coleman  County  as  a  separate  land  district  in  1879,  and  has  been  so 
recognized  and  treated  in  the  transaction  of  all  business  in  the  General 
Land  Office  pertaining  to  Coleman  County  and  the  public  free  school 
lands  situated  therein. 

"One  of  the  material  questions  presented  for  decision  is  whether  or 
not,  under  the  facts  stated,  Coleman  County  comes  within  the  purview 
of  the  latter  half  of  article  4218y,  which  reads  as  follows:  'And  all 
sections  and  fractions  of  sections  in  all  counties  organized  prior  to  the 
first  day  of  January,  1875,  except  El  Paso,  Presidio,  and  Pecos  counties, 
which  sections  are  isolated  and  detached  from  other  public  lands,  may 
be  sold  to  any  purchaser  except  to  a  corporation,  without  actual  settle- 
ment, at  one  dollar  per  acre,  upon  the  same  terms  as  other  public  lands 
are  sold  under  the  provisions  of  this  chapter.'  And  this  question,  the 
Court  of  Civil  Appeals  certifies  to  the  Supreme  Court  for  decision.  In 
other  words,  to  come  within  the  meaning  of  the  statute  quoted,  must  it 
appear  that  the  county  in  which  the  land  is  situated  was  organized  prior 
to  the  first  day  of  January,  1875,  and  has  continuously  maintained  its 
organization;  or  will  it  suffice  if  an  actual  pre-existing  organization  be 
shown,  though  such  organization  was  not  in  existence  on  the  first  day 
of  January,  1875,  but  was  resumed  a  few  months  thereafter  and  has  con- 
tinued ever  since?" 

Coleman  County  is  embraced  in  the  terms  of  article  4218y,  and  the 
isolated  and  detached  sections  of  the  public  free  school  lands  situated  in 
that  county  are  subject  to  sale  without  actual  settlement. 

Coleman  County  was  organized  prior  to  January  1,  1875,  and  is  within 
the  letter  of  the  law  quoted  in  the  question.  In  order  to  give  a  different 
construction  to  the  words  used,  some  reason  must  be  shown  for  disregard- 
ing their  ordinary  meaning.     Sutherland,  Stat.  Con.,  sec.  247. 

The  ordinary  meaning  of  the  language  accords  with  the  spirit  of  the 
law.  The  public  free  school  lands  had  been  on  sale  in  the  older  counties 
of  the  State  for  a  number  of  years  and  had  been  taken  up  by  purchasers, 
except  sections  and  parts  of  sections  which  were  not  desirable  for  settle- 
ment, and,  for  that  reason,  could  not  be  sold  under  the  general  regula- 
tions and  prices  fixed  for  the  sale  of  the  school  lands.  For  the  purpose 
of  placing  such  lands  on  the  market  upon  special  terms  that  would  offer 
inducements  for  their  purchase,  the  Legislature,  in  the  year  1887,  enacted 
article  4218y,  in  substance.  It  was  necessary,  in  some  way,  to  dis- 
tinguish those  lands  which  were  to  be  placed  upon  the  market  on  special 
terms  from  the  body  of  such  lands,  and  the  Legislature  adopted  the  plan 
of  designating  them  by  the  date  of  organization  of  the  counties  in  which 
they  were  situated.  The  law  prescribed  a  qualified  voting  population 
as  necessary  to  the  organization  of  a  county,  and  the  date  of  organiza- 
tion represented  the  time  at  which  the  «jettlement  of  a  particular  county 
reached  the  point, — when  it  had  a  population  containing  150  voters, — 
and  a  county  which  was  organizi'd  prior  to  1875  must  have  had  a  popula- 
tion requisite  for  organization  and  was  classed  with  those  that  had  pre- 
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viously  been  organized.  It  was  assumed  that  within  the  twelve  years 
which  elapsed,  the  school  lands  in  all  such  counties  had  been  taken  up 
and  appropriated  practically  to  the  same  extent,  rendering  the  conditions 
in  all  so  nearly  uniform  as  to  justify  the  application  of  the  special  terms 
to  all  of  them. 

The  actual  organization  of  a  county  in  no  way  affected  the  question 
of  the  condition  of  the  public  lands  therein  nor  the  propriety  of  selling 
them  to  persons  who  were  not  actual  settlers,  except  that  it  showed  the 
status  that  made  it  necessary  to  offer  special  inducements  to  purchase 
lands  so  situated. 

If  a  county  seat  was  selected  for  Coleman  County,  under  the  original 
organization,  it  continued  to  be  the  county  seat  after  reorganization,  and 
title  to  the  courthouse  and  jail,  if  acquired,  remained  with  the  county 
during  the  lapse  in  the  exercise  of  its  corporate  functions.  If  debts 
were  contracted  by  the  county  after  organization  and  before  it  became 
disorganized,  liability  rested  upon  the  county  after  it  was  reorganized. 
The  fact  that  the  oflBcers  ceased  to  perform  their  duties  did  not  destroy 
the  corporation,  but  suspended  its  powers,  which  were  revived  by  reor- 
ganization. 


Gulf,  Colorado  &  Santa  Fe  Railway  Company  v.  W.  D.  Bell. 

No.  926.    Decided  June  28,  1900. 

Contributory  Negligence— Passengers  Standing  Up  in  Ck>aoh— Suf&cieney 
of  Evidence. 
Where  a  railway  passenger,  without  knowledge  of  any  rule  of  the  company  on  the 
subject,  being  awakened  by  the  conductor  announcing  his  station,  stood  up  in  the 
aisle  while  the  train  was  moving  at  usual  speed,  and  in  that  position  was  thrown 
down  and  injured  by  collision  of  the  train  with  a  car  occupying  the  track,  such 
facts  did  not  justify  the  submission  of  any  issue  as  to  his  contributory  negligence. 
(Pp.  633,  634.) 

Question  certified  from  the  Court  of  Civil  Appeals  for  the  Third 
l)i8trict,  in  an  appeal  from  Coleman  County. 

J.  W.  Terry  and  Chds.  K,  Lee,  for  appellant. — Negligence,  or  con- 
tributory negligence,  even  where  the  facts  are  undisputed,  are  always,  in 
our  decisions,  questions  of  fact  for  the  jury.  Eailway  v.  Murphy,  46 
Texas,  356 ;  2  Batts'  Digest,  219,  sec.  243. 

Having  provided  seats  for  its  passengers,  and  it  being  a  matter  of 
common  knowledge  that  a  passenger  is  safer,  on  a  railroad  train,  in  his 
seat  than  in  walking  about  the  car,  and  there  being  evidence  tending  to 
show  that  the  passenger  would  not  have  been  injured  if  he  had  been  in 
his  seat,  it  was  a  question  of  fact  for  the  jury  whether  or  not  he  was 
guilty  of  negligence  in  being  out.  of  his  seat.  Barden  v.  Railway,  121 
Mass.,  426 ;  Morgan  v.  So.  Pac.  Co.,  95  Cal.,  501 ;  Harris  v.  Railway,  27 
Am.  and  Eng.'  Ry.  Causes,  216;  Dunn  v.  Railway,  20  Phila.,  258. 
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It  is  settled  law  in  this  State  that  parties  are  entitled  to  have  the  law 
applied  directly  and  aflBrmatively  to  the  very  facts  of  the  very  case. 
Bailway  v.  McGlamory,  89  Texas,  635;  Railway  v.  Shieder,  88  Texas, 
152 ;  Railway  v.  Rogers,  91  Texas,  52. 

Theodore  Mack,  for  appellee,  cited. — Gee  v.  Railway,  L.  R.  8  Q.  B., 
161;  Winters  v.  Railway,  39  Mo.,  468;  Farlow  v.  Kelly,  108  U.  S.,  288 
Lavis  V.  Railway,  64  111.  App.,  637;  Tillett  v.  Railway,  ll8  N.  C,  1031 
Railway  v.  Hess,  2  Wash.,  387;  Barden  v.  Railway,  121  Mass.,  426 
Weller  v.  Railway,  L.  R.  9  C.  P.,  126;  Praeger  v.  Railway,  24  L.  T.  (N. 
S.),  105;  Robson  v.  Railway,  L.  R.  10  Q.  B.,  271;  Foy  v.  Railway,  18 
C.  B.  (N.  S.),  225;  1  Fetter  on  Carriers,  sees.  130;  Choate  v.  Railway, 
90  Texas,  86;  Dewire  v.  Railway,  2  Law.  Rep.  Ann.,  166;  Railway  v. 
Boudrou,  92  Pa.  St.,  475;  Railway  v.  Bigham,  90  Texas,  225;  Joske  v. 
Irvine,  91  Texas,  583;  Loan  Co.  v.  Fleming,  92  Texas,  463;  Ray  on 
Xeg.  of  Imposed  Duties,  sec.  121 ;  Jacobus  v.  Railway,  20  Minn.,  135. 

WILLIAMS,  Associate  Justice. — The  Court  of  Civil  Appeals  of  the 
Third  District  has  certified  to  us  for  decision  this  question:  "Do  the 
facts  stated  raise  the  question  of  contributory  negligence  on  the  part  of 
plaintiff,  so  as  to  require  the  court  to  submit  any  charge  upon  that  is- 
sue T'  The  following  are  all  the  facts  stated  affecting  the  question :  A 
wind  and  rain  storm,  on  the  night  of  May  15,  1895,  had  driven  a  train 
of  stock  cars,  left  on  a  siding  at  the  town  of  Coleman,  so  that  the  end 
of  one  of  them  projected  upon  the  main  line  of  defendants  track  from 
Brownwood  to  Coleman  so  as  to  obstruct  it.  Plaintiff,  on  the  same 
night,  was  a  passenger  on  defendant^ s  passenger  train  from  Brownwood 
to  Coleman,  and  had  been  asleep  in  a  chair  in  the  chair  car  between  the 
two  places.  When  nearing  Coleman,  the  conductor  aroused  him,  saying 
^'We  are  at  Coleman.'^  Plaintiff  arose  and  stood  in  the  aisle  some  eight 
or  ten  feet  from  the  smoking  compartment  in  the  front  end  of  the  car, 
with  the  train  still  moving  at  the  usual  speed ;  and  about  that  time,  the 
train,  by  the  negligence  of  defendant's  servants,  struck  the  freight  car 
before  mentioned,  and  threw  plaintiff  against  the  smoking  compartment. 
Passengers  had  ample  time  to  get  off  the  train  after  it  stopped.  A  rule 
of  the  company,  of  which  plaintiff  is  not  shown  to  have  been  aware,  re- 
quired that  passengers  keep  their  seats  while  the  train  was  in  motion, 
except  to  get  water  or  go  to  the  water-closet.  It  was  the  habit  of  pas- 
sengers to  walk  about  in  the  car  when  in  motion,  with  which  the  con- 
ductor did  not  interfere,  except  in  cases  of  persons  who  he  thought  did 
not  know  what  they  were  about. 

The  rule  of  the  company  must  be  left  out  of  the  question,  because 
it  is  not  shown  that  plaintiff  knew  or  ought  to  have  known  of  its  ex- 
istence. 

Upon  the  facts  as  stated,  we  are  of  the  opinion  that  no  question  of 
contributory  negligence  on  part  of  plaintiff  properly  arises.  From  the 
circumstances,  as  related  in  the  certificate,  the  only  fair  inference  which 
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the  jury  could  have  drawn  as  to  plaintiff's  reason  for  arising  from  his  seat 
would  have  been  that  the  act  was  done  in  response  to  the  statement  of 
the  conductor  that  he  was  at  his  destination,  for  the  purpose  of  leaving 
the  train.  It  does  not  appear  that  there  was  time  for  him  to  have 
realized  any  necessity  for  resuming  his  seat  before  the  collision  happened. 
We  do  not  think  that  upon  these  bare  facts,  to  which  we  are  confined,  a 
charge  should  have  been  given  under  which  the  jury  would  have  been 
permitted  to  find  the  plaintiff  guilty  of  negligence ;  nor  do  we  think  that 
such  facts  would  support  such  a  verdict  even  in  this  court. 

It  is  said  in  the  authorities  that  the  question,  whether  or  not  the  act 
of  standing  up  in  a  coach  while  the  train  is  in  motion,  is  negligence  on 
the  part  of  a  passenger,  is  one  of  fact  for  the  jury ;  and  it  is  undoubtedly 
true  that  if  the  circumstances  raise  a  question  upon  the  subject,  it  is  one 
of  fact.  Fetter  on  Carriers,  p.  420;  5  Am.  and  Eng.  Enc.  of  Law,  681, 
682,  and  cases  cited.  But  in  such  investigation,  as  in  all  others,  the 
court  must  first  determine  whether  or  not  the  facts  in  evidence  are  sufl5- 
cient  to  make  an  issue.  There  must,  in  all  cases,  be  special  circumstances 
surrounding  and  characterizing  the  act  of  standing  in  the  car.  If  these 
fairly  admit  of  the  question  as  to  whether  or  not  the  act  was  negligent,  a 
case  is  made  for  the  jury ;  but  if  they  leave  no  doubt  and  suggest  no  ques- 
tion of  the  kind,  there  is  nothing  for  the  jury  to  determine.  For  this 
reason,  the  circumstances  of  the  particular  case  must  be  regarded  in 
deciding  such  questions  as  that  before  us,  as  slight  differences  in  facts 
may  determine  the  necessity  of  leaving  the  matter  to  the  jury. 

There  is  nothing  in  the  authorities  cited  which  conflicts  with  these 
views.  In  those  relied  on  by  appellant,  it  was  simply  held,  in  answer 
to  the  contention  on  the  facts  of  the  cases,  that  the  plaintiffs  had  been 
guilty  of  contributory  negligence,  that  the  acts  relied  on  were  not  neg- 
ligence per  se,  and  that  the  question  of  negligence  vel  non  had  been 
fairly  submitted  to  the  jury.  This  was  an  answer  sufficient  for  the 
cases  the  courts  were  considering.  Barden  v.  Railway,  121  Mass.,  426; 
Morgan  v.  Railway,  95  Cal.,  501.  The  facts  in  the  case  of  Harris  v. 
Railway,  27  American  and  English  Railway  Cases,  216,  so  obviously 
differ  from  those  here  in  question  that  special  comment  upon  it  is  not 
necessary. 

We  answer  the  question  in  the  negative. 
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CASES  REVIEWED  BY  THE  SUPREME  COURT. 


The  following  list  embraces  all  cases  decided  in  the  several  courts  of 
civil  appeals  from  their  organization,  in  which  a  revision  of  their  opin- 
ions by  the  Supreme  Court  has  been  sought,  either  by  application  for 
writ  of  error,  or  on  certificate  of  dissent,  down  to  the  close  of  its  last 
session,  in  June,  1900,  with  the  action  had  in  each  case. 

FIBST   DISTRICT. 

Adair  v.  Robinson,  6  Texas  Civ  App.,  275  (25  S.  W.  Rep.,  734).     Writ 

of  error  refused. 
Adams  v.  Kaufman,  11  Texas  Civ.  App.,  179   (32  S.  W.  Rep.,  712). 

Writ  of  error  refused. 
Adkins  v.  Harn,  23  S.  W.  Rep.,  28.    Writ  of  error  refused. 
Adoue  V.  Gonzales,  22  Texas  Civ.  App.,  73  (54  S.  W.  Rep.,  367).    Writ 

of  error  refused. 
Aetna  Life  Ins.  Co.  v.  Hicks,  56  S.  W.  Rep.,  87.    Writ  of  error  refused. 
Amer.  Legion  of  Honor  v.  Geisberg,  17  Texas  Civ.  App.,  2  (42  S.  W. 

Rep.,  785).     Writ  of  error  refused. 
Ames  Iron  Works  v.  Chinn,  20  Texas  Civ.  App.,  382  (49  S.  W.  Rep., 

665).    Application  dismissed. 
Andrews  v.  Bonham,  19  Texas  Civ.  App.,  179  (46  S.  W.  Rep.,  902).  Writ 

of  error  refused. 
Arnold  v.  Hodge,  20  Texas  Civ.  App.,  211  (49  S.  W.  Rep.,  714).    Writ 

of  error  refused. 
Ayres  v.  Parrish  &  Potter,  15  Texas  Civ.  App.,  541  (40  S.  W.  Rep.,  435). 

Writ  of  error  refused. 
Bagley  v.  Smith  Coimty,  33  S.  W.  Rep.,  908.     Writ  of  error  granted. 

Reversed  and  remanded.    89  Texas,  556. 
Bammel  v.  Kirby,  47  S.  W.  Rep.,  392.    Application  dismissed. 
Barber  v.  S.  &  E.  T.  Railway  Co.,  9  Texas  Civ.  App.,  93  (28  S.  W.  Rep., 

270).    Writ  of  error  refused. 
Barnett  v.  Templeman,  31  S.  W.  Rep.,  78.    Application  dismissed. 
Batts  V.  Moore,  54  S.  W.  Rep.,  1036.    Writ  of  error  refused. 
Bayne  v.  Denny,  21  Texas  Civ.  App.,  435  (52  S.  W.  Rep.,  983).    Writ  of 

error  refused. 
Belknap  &  Co.  v.  Groover,  56  S.  W.  Rep.,  249.     Writ  of  error  refused. 
Bender  v.  Peyton,  4  Texas  Civ.  App.,  57  (23  S.  W.  Rep.,  222).    Writ  of 

error  refused. 
Bennett  v.  Jjatham,  18  Texas  Civ.  App.,  403  (45  S.  W.  Rep.,  934).     Writ 

of  error  refused. 
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Bennison  v.  City  of  Galveston,  18  Texas  Civ.  App.,  20  (44  S.  W.  Rep., 
613).    Writ  of  error  refused. 

Bente  v.  Lange,  9  Texas  Civ.  App.,  328  (29  S.  W.  Rep.,  813).    Writ  of 
error  refused. 

Berwind  v.  Galveston  &  H.  Inv.  Co.,  20  Texas  Civ.  App.,  426  (50  S.  W. 
Rep.,  413).    Writ  of  error  refused. 

Birdseye  v.  Rogers,  52  S.  W.  Rep.,  985.    Application  dismissed. 

Birdseye  v.  Shaeffer,  57  S.  W.  Rep.,  987.     Application  dismissed. 

Blaekwell  v.  Blackwell,  23  S.  W.  Rep.,  31.    Writ  of  error  granted.    Re- 
versed and  remanded.    86  Texas,  207. 

Blinn  v.  McDonald,  38  S.  W.  Rep.,  384.     Writ  of  error  granted.     Re- 
versed and  remanded.    92  Texas,  604. 

Blum  V.  Brown,  11  Texas  Civ.  App.,  463  (33  S.  W.  Rep.,  145).    Writ  of 
error  refused. 

Blum  Land  Co.  v.  Rogers,  11  Texas  Civ.  App.,  184  (32  S.  W.  Rep.,  713). 
Writ  of  error  refused. 

Boaz  V.  State,  7  Texas  Civ.  App.,  35  (26  S.  W.  Rep.,  869).    Writ  of  error 
refused.    87  Texas,  246. 

Branch  v.  Simons,  48  S.  W.  Rep.,  40.    Application  dismissed. 

Breath  v.  City  of  Galveston,  46  S.  W.  Rep.,  903.  Writ  of  error  granted. 
Reversed  and  remanded.    92  Texas,  454. 

Bringhurst  v.  Mut.  Bldg.  &  L.  Assn.,  19  Texas  Civ.  App.,  355  (47  S.  W. 
Rep.,  831).     Writ  of  error  refused. 

Brinkley  v.  Smith,  12  Texas  Civ.  App.,  641  (35  S.  W.  Rep.,  48).    Writ 
of  error  refused. 

Brown  v.  City  of  Houston,  48  S.  W.  Rep.,  760.    Writ  of  error  refused. 

Brown  v.  Galveston  Wharf  Co.,  48  S.  W.  Rep.,  41.    Writ  of  error  granted. 
Reversed  and  rendered.    92  Texas,  521. 

Brown  v.  S.  W.  Tel.  &  T.  Co.,  17  Texas  Civ.  App.,  433  (44  S.  W.  Rep., 
59).    Writ  of  error  refused. 

Brush  E.  L.  &  P.  Co.  v.  Lefevre,  55  S.  W.  Rep.,  396.    Writ  of  error 
granted.     Reversed  and  remanded.     93  Texas,  604. 

Buckley  v.  First  Natl.  Bank  of  L.  C.    See  Byrne  v.  Same. 

Burkitt  V.  Key,  42  S.  W.  Rep.,  231.     Writ  of  error  refused. 

Burnett  v.  Casteel,  36  S.  W.  Rep.,  782.    Writ  of  error  refused. 

Burnett  v.  Edling,  48  S.  W.  Rep.,  775.    Writ  of  error  refused. 

Burnett  v.  Latham  (see  Bennett  v.  Latham),  18  Texas  Civ.  App.,  403 
(45  S.  W.  Rep.,  934).    Writ  of  error  refused. 

Burns  v.  Falls,  56  S.  W.  Rep.,  576.     Writ  of  error  refused. 

Burroughs  v.  Farmer  (error  for  Burroughs  v.  Johnston,  q.  v.). 

Burroughs  v.  Johnston,  45  S.  W.  Rep.,  846.     Application  dismissed. 

Bynum  v.  Govan,  9  Texas  Civ.  App.,  559  (29  S.  W.  Rep.,  1119).    Appli- 
cation dismissed. 

Byrne  v.  First  Natl.  Bank  of  L.  C,  20  Texas  Civ.  App.,  194  (49  S.  W. 
Rep.,  706).     Writ  of  error  refused. 

Cameron  v.  State,  7  Texas  Civ.  App.,  35  {26  S.  W.  Rep.,  869).  Writ  of 
error  refused.     87  Texas,  246. 
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Campbell  v.  Cook,  24  S.  W.  Rep.,  977.  Writ  of  error  granted.  Reversed 
and  remanded.    86  Texas,  630. 

Campbell  v.  Harris,  4  Texas  Civ.  App.,  636  (23  S.  W.  Rep.,  35).  Writ 
of  error  refused. 

Campbell  v.  Riviere,  22  S.  W.  Rep.,  993.    Writ  of  error  refused. 

Campbell  v.  Wiggins,  2  Texas  Civ.  App.,  1  (20  S.  W.  Rep.,  730).  Writ  of 
error  refused.  85  Texas,  451.  Affirmed  on  certificate  of  dissent.  85 
Texas,  424. 

Caplen  v.  Compton,  5  Texas  Civ.  App.,  410  (27  S.  W.  Rep.,  24).  Writ 
of  error  refused. 

Carson  v.  Taylor,  47  S.  W.  Rep.,  395.    Writ  of  error  refused. 

Central  Wharf  &  W.  Co.  v.  City  of  Corpus  Christi,  57  S.  W.  Rep.  982. 
Writ  of  error  refused. 

Chace  v.  Gregg,  31  S.  W.  Rep.,  76.  Writ  of  error  granted.  Affirmed. 
88  Texas,  552. 

Chaison  v.  Beauchamp,  12  Texas  Civ.  App.,  109  (34  S.  W.  Rep.,  303). 
Writ  of  error  refused. 

Chandler  v.  Peters,  44  S.  W.  Rep.,  867.    Writ  of  error  refused. 

Chapman  v.  Chapman,  11  Texas  Civ.  App.,  392  (32  S.  W.  Rep.,  564). 
Writ  of  error  refused.    88  Texas,  641. 

Chouquette  v.  McCarthy,  56  S.  W.  Rep.,  956.    Writ  of  error  refused. 

City  of  Houston  v.  Hutchins,  33  S.  W.  Rep.,  269.  Writ  of  error  re- 
fused. 

City  of  Houston  v.  Parr,  47  S.  W.  Rep.,  393.    Writ  of  error  refused. 

City  of  Palestine  v.  Royall,  16  Texas  Civ.  App.,  38  (40  S.  W.  Rep.,  621). 
Writ  of  error  refused. 

Clark  V.  Cattron,  56  S.  W.  Rep.,  99.     Writ  of  error  refused. 

Clark  V.  Regan,  45  S.  W.  Rep.,  169.  Writ  of  error  refused.  91  Texas, 
616. 

Clark  &  Courts  v.  San  Jacinto  County,  18  Texas  Civ.  App.,  204  (45  S.  W. 
Rep.,  315).    Application  dismissed. 

Clayton  v.  Galveston  County,  20  Texas  Civ.  App.,  591  (50  S.  W.  Rep., 
737).    Writ  of  error  refused. 

demons  v.  demons,  45  S.  W.  Rep.,  199.  Writ  of  error  granted.  Re- 
versed and  judgment  of  District  Court  affirmed.    92  Texas,  66, 

Cleveland  v.  Cleveland,  30  S.  W.  Rep.,  825.  Writ  of  error  granted.  Re- 
versed and  judgment  of  District  Court  affirmed.    89  Texas,  445. 

Cole  V.  Swanson,  55  S.  W.  Rep.,  373.    Writ  of  error  refused. 

Collins  V.  Ferguson,  22  Texas  Civ.  App.,  552  (56  S.  W.  Rep.,  225). 
Writ  of  error  refused. 

Cooper  V.  Mayfield,  57  8.  W.  Rep.,  48.  Writ  of  error  granted,  June  21, 
1900.     Pending. 

Cornell  v.  G.  C.  &  S.  F.  Ry.  Co.  (No  written  opinion).  Application  dis- 
missed. 

Cotter  V.  Casteel,  37  S.  W.  Rep.,  791.    Writ  of  error  refused. 

Coverdill  v.  Seymour,  56  S.  W.  Rep.,  221.  Writ  of  error  granted.  Re- 
formed and  rendered.     57  S.  W.  Rep.,  37,  635.     Rehearing  j)ending. 
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Cowen  V.  Bloomberg,  15  Texas  Civ.  App.,  364  (39  S.  W.  Rep.,  947). 

Writ  of  error  refused. 
Craddock  v.  Burleson,  21  Texas  Civ.  App.,  250  (52  S.  W.  Eep.,  644). 

Writ  of  error  refused. 
Craig  V.  Dumars,  7  Texas  Civ.  App.,  28  (26  S.  W.  Rep.,  743).    Writ  of 

error  refused. 
Crane  v.  Turner,  47  S.  W.  Rep.,  822.    Writ  of  error  refused. 
Crarv  v.  Port  Arthur  C.  &  D.  Co.,  45  S.  W.  Rep.,  842.    Application  dis- 
missed. 
Croom  V.  Winston,  18  Texas  Civ.  App.,  1.     Writ  of  error  refused. 
Cross  V.  Moores,  55  S.  W.  Rep.,  373.    Application  dismissed. 
Culraore  v.  Medlenka,  44  S.  W.  Rep.,  676.    Writ  of  error  refused. 
Cumby  v.  Henderson,  6  Texas  Civ.  App.,  519  (25  S.  W.  Rep.,  673).    Writ 

of  error  refused. 
Daniel  v.  Hutcheson,  22  S.  W.  Rep.,  278.     On  certificate  of  dissent. 

Judgment  of  majority  reversed.    Judgment  of  District  Court  aflBrmed. 

86  Texas,  51. 

D.  A.  Tompkins  Co.  v.  Gal.  City  St.  Ry.  Co.,  4  Texas  Civ.  App.,  1  (23 
S.  W.  Rep.,  25).    Writ  of  error  refused. 

Day  Ld.  &  C.  Co.  v.  N.  Y.  &  T.  Ld.  Co.,  25  S.  W.  Rep.,  1089.  Applica- 
tion dismissed. 

De  Ham  (De  Ham)  v.  Mex.  Natl.  Ry.  Co.,  22  S.  W.  Rep.,  249.  Writ  of 
error  refused.    De  Ham  v.  Mex  Natl.  Ry.  Co.,  86  Texas,  68. 

De  Koven  v.  Rogers  (see  Birdseye  v.  Rogers). 

Desmuke  v.  Houston,  31  S.  W.  Rep.,  198.  Writ  of  error  granted.  Af- 
firmed.   89  Texas,  10. 

De  Zbranikov  v.  Bumett,  10  Texas  Civ.  App.,  442  (31  S.  W.  Rep.,  71). 
Writ  of  error  refused. 

Dickinson  v.  Marx  &  Blum  (see  Marx  &  Blum  v.  Luling  Co-Op.  Assn). 

Doherty  v.  Jones  (see  Jones  v.  Doherty). 

Drew  V.  Ellis,  6  Texas  Civ.  App.,  507  (26  S  .W.  Rep.,  95).  Writ  of  error 
refused. 

Dublin  V.  T.  B.  &  H.  Ry.  Co.,  49  S.  W.  Rep.,  667.  Writ  of  error  granted. 
Reversed  and  remanded.     92  Texas,  535. 

E.  Texas  Ld.  &  Imp.  Co.  v.  Shelby,  17  Texas  Civ.  App.,  685  (41  S.  W. 
Rep.,  542).     Writ  of  error  refused. 

E.  Texas  Ld.  &  Imp.  Co.  v.  Texas  Lumber  Co.,  21  Texas  Civ.  App.,  411 

(52  S.  W.  Rep.,  645).     Writ  of  error  refused. 
Ellis  V.  Bonner,  7  Texas  Civ.  App.,  539  (27  S.  W.  Rep.,  687).     Writ  of 

error  refused. 
Ellis  V.  Hudson,  44  8.  W.  Rep.,  550.    Writ  of  error  refused. 
Ely  V.  S.  A.  &  A.  P.  Ry.  Co.,  15  Texas  Civ.  App.,  511  (40  S.  W.  Rep, 

174).    Writ  of  error  refused. 
Faires  v.  Cockerell,  29  S.  W.  Rep.,  669.     Writ  of  error  granted.  Reversed 

and  remanded.    88  Texas,  428. 
Farmer  v.  Aransas  County,  21  Texas  Civ.  App.,  549  (53  S.  W.  Rep., 

607).     Writ  of  error  refused. 
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Farrell  v.  Duffy,  5  Texas  Civ.  App.,  435  (27  S.  W.  Rep.,  20).    Writ  of  er- 
ror refused. 
Faulk  V.  Byerly,  14  Texas  Civ.  App.,  388  (37  S.  W.  Eep.,  984).    Writ  of 

error  refused. 
Ferguson  v.  Templeton,  32  S.  W.  Eep.,  148.     Writ  of  error  granted. 

Affirmed.    89  Texas,  47. 
Filhol  V.  Blum  Land  Co.,  49  S.  W.  Eep.,  669.    Writ  of  error  refused. 
First  Natl.  Bank  of  Crockett  v.  East,  17  Texas  Civ.  App.,  176  (43  S.  W. 

Eep.,  558).    Writ  of  error  refused. 
First  Natl.  Bank  of  Hastings  v.  Bonner,  27  S.  W.  Eep.,  698.    Application 

dismissed. 
Fishback  v.  Page,  17  Texas  Civ.  App.,  183  (43  S.  W.  Eep.,  317).    Writ  of 

error  refused. 
Fitzgerald  v.  W.  U.  Tel.  Co.,  15  Texas  Civ.  App.,  143  (40  S.  W.  Eep., 

421).    Writ  of  error  refused. 
Fleming  v.  Pringle,  21  Texas  Civ.  App.,  225  (51  S.  W.  Eep.,  553).    Writ 

of  error  refused. 
Flewellen  v.  Cochran,  19  Texas  Civ.  App.,  499  (48  S.  W.  Eep.,  39).    Writ 

of  error  refused. 
Forsgard  v.  League,  45  S.  W.  Eep.,  173.    Writ  of  error  refused. 
Foster  v.  N.  Y.  &  Texas  Ld.  Co.,  2  Texas  Civ.  App.,  505  (22  S.  W.  Eep., 

260).    Writ  of  error  refused. 
Franke  v.  Lone  Star  Brew.  Co.,  17  Texas  Civ.  App.,  9  (42  S.  W.  Eep., 

861).    Writ  of  error  refused. 
Freiberg  v.  De  Lamar,  7  Texas  Civ.  App.,  263  (27  S.  W.  Eep.,  151).  Writ 

of  error  refused. 
Fuller  V.  East  Texas  Ld.  &  I.  Co.,  23  S.  W.  Eep.,  571.    Writ  of  error  re- 
fused. 
<Jabert  v.  Olcott,  22  S.  W.  Eep.,  286.    Writ  of  error  granted.  Eeversed 

and  judgment  of  District  Court  affirmed.    86  Texas,  121. 
Galveston  City  St.  Ey.  Co.  v.  D.  A.  Tompkins  Co.,  26  S.  W.  Eep.,  774. 

Writ  of  error  refused. 
Oalveston  &  H.  Inv.  Co.  v.  Grymes,  50  S.  W.  Eep.,  467.    Writ  of  error 

granted. 
Galveston,  H.  &  H.  Ey.  Co.  v.  Bohan,  47  S.  W.  Eep.,  1050.    Writ  of  error 

refused. 
Galveston,  H.  &  H.  Ey.  Co.  v.  Burnett,  37  S.  W.  Eep.,  779.    Writ  of 

error  refused. 
Galveston,  H.  &  S.  A.  Ey.  Co.  v.  Baudat,  21  Texas  Civ.  App.,  236  (51  S. 

W.  Eep.,  541).     Writ  of  error  refused. 
Galveston,  H.  &  S.  A.  Ey.  Co.  v.  Cooper,  2  Texas  Civ.  App.,  42  (20  S.  W. 

Eep.,  990).    Writ  of  error  refused.    85  Texas,  431. 
Galveston,  H.  &  S.  A.  Ey.  Co.  v.  Eaten,  44  S.  W.  Eep.,  562.     Writ  of  er- 
ror refused. 
Galveston,  H.  &  S.  A.  Ey.  Co.  v.  Pitts,  42  S.  W.  Eep.,  255.     Writ  of 

error  refused. 
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Galveston,  H.  &  S.  A.  Ey.  Co.  v.  Zantzinger,  49  S.  W.  Rep.,  677.    Writ  of 

error  granted.     Affirmed.     93  Texas,  64. 
Galveston  &  W.  Ry.  Co.  v.  City  of  Galveston,  37  S.  W.  Rep.,  27.    Writ 

of  error  granted.    Reversed  and  dismissed.    90  Texas,  398;  91  Texas, 

17. 
Garcia  v.  Sanders,  35  S.  W.  Rep.,  52.    Writ  of  error  granted.    Reversed 

and  remanded.    90  Texas,  103. 
Garrett  v.  Cochran  (see  Flewellen  v.  Cochran),  48  S.  W.  Rep.,  39.    Writ 

of  error  refused. 
Gautier  v.  McHenry,  15  Texas  Civ.  App.,  332  (39  S.  W.  Rep.,  603).    Writ 

of  error  refused. 
Gibbs  V.  Petree,  7  Texas  Civ.  App.,  526  (27  S.  W.  Rep.,  685).    Writ  of 

error  refused. 
Gill  V.  Bickel,  10  Texas  Civ.  App.,  67  (30  S.  W.  Rep.,  919).     Writ  of 

error  refused. 
Gilmer  v.  Wells,  17  Texas  Civ.  App.,  436  (43  S.  W.  Rep.,  1058).    Writ 

of  error  refused. 
Glover  v.  Storrie,  18  Texas  Civ.  App.,  6  (43  S.  W.  Rep.,  1035).     Writ  of 

error  refused. 
Grant  v.  Searcy,  35  S.  W.  Rep.,  861.    Writ  of  error  granted.    Reversed 

and  judgment  of  District  Court  affirmed.    90  Texas,  97. 
Graves  v.  T.  &  X.  0.  Ry.  Co.,  31  S.  W.  Rep.,  87.    Writ  of  error  refused. 
Gregory  v.  Gulf  &  Interstate  Ry.  Co.,  21  Texas  Civ.  App.,  598  (54  S. 

W.  Rep.,  617).    Application  dismissed. 
Gresham  v.  Welsh,  41  S.  W.  Rep.,  667.    Writ  of  error  refused. 
Guinn  v.  Musick,  41  S  W.  Rep.,  723.    Writ  of  error  refused. 
Gulf  City  Trust  Co.  v.  Hartley,  20  Texas  Civ.  App.,  180  (49  S.  W.  Rep., 

902).    Writ  of  error  refused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Cannon,  29  S.  W.  Rep.,  689.    Writ  of  error 

granted.    Reversed  and  remanded.     88  Texas,  312. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Dunlap,  26  S.  W.  Rep.,  655.    Writ  of  error  re- 
fused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Reagan,  34  S.  W.  Rep.,  796.    Writ  of  error 

refused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Riordan,  22  S.  W.  Rep.,  514,  519.     Applica- 
tion dismissed.     85  Texas,  511;  86  Texas,  233. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Steele,  26  S.  W.  Rep.,  926.    Writ  of  error  re- 
fused. 
Gulf  &  I.  S.  Ry.  Co.  V.  T.  &  N.  ().  Ry.  Co.,  54  S.  W.  Rep.,  1031.    Writ  of 

error  granted.     Affirmed  and  rendered.     93  Texas,  482. 
Gulf,  W.  T.  &  P.  Ry.  Co.  v.  Goldman,  8  Texas  Civ.  App.,  257  (28  S.  \V. 

Rep.,  267).     Writ  of  error  refused.    87  Texas,  567. 
Gulf,  W.  T.  &  P.  Ry.  (^o.  v.  Letsch,  55  S.  W.  Rep.,  584.    Writ  of  error 

granted. 
Half!  &  Bro.  v.  Wangemann,  54  S.  W.  Rep.,  937.     Writ  of  error  refusi^d. 
Halsey  v.  Jones,  25  S.  W.  Rep.,  697.    Writ  of  error  granted.    Reformed 

and  affirmed.    80  Texas,  488. 


Digitized  by 


Google 


Civil  Appeals  Cases  Rbvibwed.  641 

Hanlon  v.  Wheeler,  45  S.  W.  Eep.,  821.     Writ  of  error  refused. 
Hanna  v.  Hanna,  10  Texas  Civ.  App.,  97  (30  S.  W.  Rep.,  820).    Writ  of 

error  refused. 
Hardy  v.  Brown,  46  S.  W.  Eep.,  385.    Writ  of  error  refused. 
Hartman  v.  Huntington,  11  Texas  Civ.  App.,  130  (32  S.  W.  Rep.,  562). 

Writ  of  error  refused. 
Hayes  v.  Gallaher,  21  Texas  Civ.  App.,  88  (46  S.  W.  Rep.,  77).     Writ  of 

error  refused. 
Hermann  v.  Likens,  37  S.  W.  Rep.,  981.    Writ  of  error  granted.    Re- 
versed and  remanded.    90  Texas,  448. 
Herndon  v.  Vick,  33  S.  W.  Rep.,  1011.    Writ  of  error  granted.    Reversed 

and  remanded.    89  Texas,  469. 
Herndon  v.  Vick,  18  Texas  Civ.  App.,  583  (45  S.  W.  Rep.,  852).    Appli- 
cation dismissed. 
Higgins  V.  Bordages,  28  S.  W.  Rep.,  350.    Writ  of  error  granted.    Re- 
versed and  rendered.    88  Texas,  458. 
Hill  V.  Conrad,  41  S.  W.  Rep.,  541.    Writ  of  error  granted.    Reversed 

and  remanded.    91  Texas,  341. 
Hinzie  v.  Moody,  13  Texas  Civ.  App.,  193  (35  S.  W.  Rep.,  83!J).    Writ  of 

error  refused. 
Hitchler  v.  Boyles,  21  Texas  Civ.  App.,  230  (51  S.  W.  Rep.,  648).    Writ 

of  error  refused. 
Hitchler  v.  Scanlan,  15  Texas  Civ.  App.,  40  (39  S.  W.  Rep.,  633).    Writ 

of  error  refused. 
Hodges  V.  Robbins,  56  S.  W.  Rep.,  565.    Writ  of  error  refused. 
Hoopes  V.  East,  48  S.  W.  Rep.,  764.    Writ  of  error  refused. 
House  V.  Am.  Surety  Co.,  54  S.  W.  Rep.,  303.    Writ  of  error  refused. 
House  V.  Houston  Waterworks  Co.,  22  S.  W.  Rep.,  277.    Writ  of  error 

granted.    Affirmed.    88  Texas,  233. 
House  V.  Kountze  Bros.,  17  Texas  Civ.  App.,  402*  (43  S.  W.  Rep.,  561). 

Writ  of  error  refused. 
House  V.  Schulze,  21  Texas  Civ.  App.,  243  (52  S.  W.  Rep.,  654).    Writ  of 

error  refused. 
Houston  Cemetery  Co.  v.  Drew,  13  Texas  Civ.  App.,  536  (36  S.  W. 

Rep.,  802).    Application  dismissed. 
Houston  City  St.  Ry.  Co.  v.  Reichart,  27  S.  W.  Rep.,  918.    Writ  of  error 

granted.    Reversed  and  remanded.    87  Texas,  539. 
Houston  City  St.  Ry.  Co.  v.  Woodlock,  29  S.  W.  Rep.,  817.    Writ  of 

error  refused. 
Houston  D.  Nav.  Co.  v.  Ins.  Co.  of  N.  A.,  31  S.  W.  Rep.,  560,  685.    Writ 

of  error  granted.    Reversed  and  remanded.    89  Texas,  1. 
Houston  Printing  Co.  v.  Dement,  18  Texas  Civ.  App.,  30  (44  S.  W.  Rep., 

558).    Writ  of  error  refused. 

missed. 
Houston,  E.  &  W.  T.  Ry.  Co.  v.  Campbell,  40  S.  W.  Rep.,  431.    Writ  of 

error  granted.    Reversed  and  remanded.    91  Texas,  551. 
Vol.  LXXXXni.  Supreme— 41 
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Houston,  E.  &  W.  T.  Ry.  Co.  v.  Keller,  36  S.  W.  Rep.^  859.    Writ  of  error 

granted.    Reversed  and  rendered.    90  Texas,  214. 
Houston,  E.  &  W.  T.  Ry.  Co.  v.  Peters,    15  Texas  Civ.  App.,  515  (40  S. 

W.  Rep.,  429).    Writ  of  error  refused. 
Houston,  E.  &  W.  T.  Ry.  Co.  v.  Powell,  41  S.  W.  Rep.,  695.    Application 

dismissed. 
Houston,  E.  &  W.  T.  Ry.  Co.  v.  Runnels,  46  S.  W.  Rep.,  394.    Writ  of 

error  granted.    Reversed  and  remanded.    92  Texas,  305. 
Houston  &  T.  C.  Ry.  Co.  v.  Berling,  14  Texas  Civ.  App.,  544  (37  S.  W. 

Rep.,  1083).     Writ  of  error  refused. 
Houston  &  T.  C.  Ry.  Co.  v.  Crawford,  32  S.  W.  Rep.,  155.    Writ  of  error 

granted.    Reversed  and  rendered.     89  Texas,  89. 
Houston  &  T.  C.  Ry.  Co.  v.  Dunn,  17  Texas  Civ.  App.,  687  (42  S.  W. 

Rep.,  250).    Writ  of  error  refused. 
Houston  &  T.  C.  Ry.  Co.  v.  Harvin,  54  S.  W.  Rep.,  629.    Writ  of  error 

refused. 
Houston  &  T.  C.  Ry.  Co.  v.  Kelley,  13  Texas  Civ.  App.,  1  (35  S.  W.  Rep., 

878).    Writ  of  error  refused. 
Houston  &  T.  C.  Ry.  Co.  v.  Loeffler,  51  S.  W.  Rep.,  536.    Application 

dismissed. 
Houston  &  T.  C.  Ry.  Co.  v.  Martin,  21  Texas  Civ.  App.,  207  (51  S.  W. 

Rep.,  641).    Writ  of  error  refused. 
Houston  &  T.  C.  Ry.  Co.  v.  Pereira,  45  S.  W.  Rep.,  767.    Writ  of  error 

refused. 
Houston  &  T.  C.  Ry.  Co.  v.  Rowell,  45  S.  W.  Rep.,  763.    Writ  of  error 

granted.    Affirmed  on  remittitur.    92  Texas,  147. 
Houston  &  T.  C.  Ry.  Co.  v.  Shirley,  24  S.  W.  Rep.,  809.    Writ  of  error 

granted.    Reversed  and  remanded.    89  Texas,  95. 
Houston  &  T.  C.  Ry.  Co.  v.  Stewart,  48  S.  W.  Rep.,  799.     Writ  of  error 

granted.    Reversed  and  remanded.    92  Texas,  540. 
Houston  &  T.  C.  Ry.  Co.  v.  Strycharski,  35  S.  W.  Rep.,  851.    Writ  of  er- 
ror granted.    Reversed  and  judgment  of  District  Court  affirmed.    92 

Texas,  1. 
Houston  &  T.  C.  Ry.  Co.  v.  White,  46  S.  W.  Rep.,  382.    Application  dis- 
Howard  v.  Herman,  9  Texas  Civ.  App.,  79  (29  S.  W.  Rep.,  542).    Writ 

of  error  refused. 
Howe  V.  O'Brien,  45  S.  W.  Rep.,  813.    Writ  of  error  refused. 
Huddleston  v.  Kempner,  1  Texas  Civ.  App.,  211  (28  S.  W.  Rep.,  236). 

Writ  of  error  refused.    87  Texas,  372. 
Hudson  V.  Neeee  (see  Mansfield  v.  !Neece). 
Hudson  V.  Willis,  28  S.  W.  Rep.,  913.    On  certificate  of  dissent,  affirmed. 

87  Texas,  387. 
Hunter  v.  Hunter,  45  S.  W.  Rep.,  820.    Application  dismissed. 
Huss  V.  Wells,  17  Texas  Civ.  App.,  195  (44  S.  W.  Rep.,  33).    Writ  of 

error  refused. 
Hutches  V.  Case  T.  M.  Co.,  35  S.  W.  Rep.,  GO.    Writ  of  error  refused. 
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Hutcheson  v.  Storrie,  48  S.  W.  Rep.,  785.    Writ  of  error  granted.    Re- 
versed and  rendered.    92  Texas,  685. 
Hynes  v.  Packard,  44  S.  W.  Rep.,  548.    Writ  of  error  granted.    Reversed 

and  remanded.    92  Texas,  44. 
Hams  V.  Root,  22  Texas  Civ.  App.,  413  (55  S.  W.  Rep.,  411).    Writ  of 

error  refused. 
Inman  v.  St.  L.  S.  W.  Ry.  Co.,  14  Texas  Civ.  App.,  39  (37  S.  W.  Rep., 

37).    Writ  of  error  refused. 
International  &  G.  N.  Ry.  Co.  v.  Brooks,  54  S.  W.  Rep.,  1056.    Writ  of 

error  refused. 
International  &  G.  N.  Ry.  Co.  v.  Bryant,  54  S.  W.  Rep.,  364.    Writ  of 

error  refused. 
International. &  G.  IST.  Ry.  Co.  v.  Crook,  56  S.  W.  Rep.,  1005.    Writ  of 

error  refused. 
International  &  G.  N.  Ry.  Co.  v.  Culpepper,  19  Texas  Civ.  App.,  182  (46 

S.  W.  Rep.,  922).    Writ  of  error  refused. 
International  &  G.  N.  Ry.  Co.  v.  De  Bajligethy,  9  Texas  Civ.  App.,  108 

(28  S.  W.  Rep.,  829).    Writ  of  error  refused. 
International  &  G.  N.  Ry.  Co.  v.  Douglas,  7  Texas  Civ.  App.,  554  (27 

S.  W.  Rep.,  793).    Writ  of  error  refused.    87  Texas,  297. 
International  &  G.  N.  Ry.  Co.  v.  Downing,  16  Texas  Civ.  App.,  643  (41 

S.  W.  Rep.,  190).    Writ  of  error  refused. 
International  &  G.  N.  Ry.  Co.  v.  Elkins,  54  S.  W.  Rep.,  931.    Writ  of 

error  refused  . 
International  &  6.  N.  Ry.  Co.  v.  Gourley,  54  S.  W.  Rep.,  307.    Writ  of 

error  refused. 
International  &  G.  X.  Ry.  Co.  v.  Hawes,  54  S.  W.  Rep.,  325.    Writ  of 

error  refused. 
International  &  G.  X.  Ry.  Co.  v.  Herndon,  11  Texas  Civ.  App.,  465  (33 

S.  W.  Rep.,  377).    Writ  of  error  refused. 
International  &  G.  N.  Ry.  Co.  v.  Knight,  52  S.  W.  Rep.,  640.    Writ  of 

error  refused. 
International  &  G.  X.  Ry.  Co.  v.  Knight,  45  S.  W.  Rep.,  167.    Writ  of 

error  granted.    Reversed  and  remanded.     91  Texas,  660. 
International  &  G.  N.  Ry.  Co.  v.  Lee,  34  S.  W.  Rep.,  160.    Writ  of  error 

granted.    Reversed  and  remanded.    89  Texas,  583. 
International  &  G.  N.  Ry.  Co.  v.  MeXeel,  29  S.  W.  Rep.,  1133.    Writ  of 

error  refused. 
International  &  G.  X.  Ry.  Co.  v.  Miller,  9  Texas  Civ.  App.,  104  (28  S.  W. 

Rep.,  233).    Writ  of  error  refused.    87  Texas,  430. 
International  &  G.  X.  Ry.  Co.  v.  Mulliken,  10  Texas  Civ.  App.,  663  (32 

S.  W.  Rep.,  152).    Writ  of  error  refused. 
International  &  G.  X.  Ry.  Co.  v.  Satterwhite,  19  Texas  Civ.  App.,  170 

(47  S.  W.  Rep.,  41).    Writ  of  error  refused. 
International  &  G.  X.  Ry.  Co.  v.  Sipole,  29  S.  W.  Rep.,  686.    Writ  of 

error  refused. 
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International  &  G.  N.  Ry.  Co.  v.  Stephenson,  22  Texas  Civ.  App.,  220 

(54  S.  W.  Rep.,  1086).    Writ  of  error  refused. 
International  &  G.  N.  Ry.  Co.  v.  Turner,  43  S.  W.  Rep.,  560.    Writ  of 

error  refused. 
International  &  G.  N.  Ry.  Co.  v.  Williams,  20  Texas  Civ.  App.,  587  (50 

S.  W.  Rep.,  732).    Writ  of  error  refused. 
International  &  G.  N.  Ry.  Co.  v.  Wing,  34  S.  W.  Rep.,  292.    Writ  of  er- 
ror refused. 
International  &  G.  IN".  Ry.  Co.  v.  Young,  28  S.  W.  Rep.,  819.    Writ  of 

error  refused. 
International  &  G.  K  Ry.  Co.  v.  Zapp,  49  S.  W.  Rep.,  673.    Writ  oi  er- 
ror refused. 
Jarrell  v.  Sproles,  20  Texas  Civ.  App.,  387  (49  S.  W.  Rep.,  904).    Writ 

of  error  refused. 
Johnson  v.  Hanscom,  37  S.  W.  Rep.,  453.    Application  dismissed.    90 

Texas,  321. 
Johnson  v.  Lockhart,  20  Texas  Civ.  App.,  596  (50  S.  W.  Rep.,  955). 

Writ  of  error  refused. 
Johnston  v.  Burroughs  (see  Burroughs  v.  Johnston). 
Jones  V.  Doherty,  56  S.  W.  Rep.,  596.    Writ  of  error  refused. 
Jones  V.  Johnson,  6  Texas  Civ.  App.,  262  (25  S.  W.  Rep.,  650).    Writ  of 

error  refused. 
Jones  V.  T.  &  IST.  0.  Ry.  Co.,  55  S.  W.  Rep.,  371.     Writ  of  error  refused. 
Jones  Lumb.  Co.  v.  Rhoades,  17  Texas  Civ.  App.,  665  (41  S.  W.  Rep., 

102).    Writ  of  error  refused. 
Kan.  Mut.  L.  Ins.  Co.  v.  Coalson,  22  Texas  Civ  App.,  64  (54  S.  W.  Rep., 

388).    Writ  of  error  refused. 
Kempner  v.  Jordan,  7  Texas  Civ.  App.,  275  (26  S.  W.  Rep.,  870).    Writ 

of  error  refused. 
Kessler  v.  First  National  Bank,  21  Texas  Civ.  App.,  98  (51  S.  W.  Rep., 

62).     Application  dismissed. 
Kessler  v.  Halff  &  Bro.,  21  Texas  Civ.  App.,  91  (51  S.  W.  Rep.,  48). 

Writ  of  error  refused. 
Kiam  v.  Turner,  21  Texas  Civ.  App.,  417  (52  S.  W.  Rep.,  1043).     Writ 

of  error  refused. 
Kiber  v.  Boyd  (no  written  opinion).    Writ  of  error  refused. 
Knittel  v.  Schmidt,  16  Texas  Civ.  App.,  7  (40  S.  W.  Rep.,  507).     Writ 

of  error  refused. 
Koehler  v.  Cochran,  19  Texas  Civ.  App.,  196  (47  S.  W.  Rep.,  394).    Writ 

of  error  refused. 
Kountze  Bros.  v.  Cargill,  22  S.  W.  Rep.,  227.    Granted.    Reversed  and 

judgment  of  District  Court  affirmed.    86  Texas,  386. 
Kountze  Bros.  v.  Smith  County,     33  S.  W.  Rep.,  908.    Granted.    Re- 
versed and  remanded.    89  Texas,  556. 
Kurtzman  v.  Blackwell,  21  Texas  Civ.  App.,  222  (51  S.  W.  Rep.,  659). 

Writ  of  error  refused. 
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Langham  v.  Lanier,  7  Texas  Civ.  App.,  4  (26  S.  W.  Hep.,  255).    Writ 

of  error  refused. 
Lanier  v.  Blount,  45  S.  W.  Rep.,  202.    Writ  of  error  refused. 
Lanier  v.  Schwartz,  46  S.  W.  Rep.,  380.     Writ  of  error  refused. 
Laughter  v.  Laughter,  21  Texas  Civ.  App.,  414  (52  S.  W.  Rep.,  987). 

Writ  of  error  refused. 
Laux  V.  Tjaux,  19  Texas  Civ.  App.,  693  (50  S.  W.  Rep.,  213).     Writ  of 

error  refused. 
League  v.  State,  56  S.  W.  Rep.,  262.    Writ  of  error  granted.    Affirmed. 

93  Texas,  553. 
Lee  V.  Michael,  35  S.  W.  Rep.,  45.    Writ  of  error  refused. 
L.  &  H.  Blum  Ld.  Co.  v.  Rogers,  11  Texas  Civ.  App.,  184  (32  S.  W.  Rep., 

713).    Writ  of  error  refused. 
Lipscomb  v.  Underwood,  7  Texas  Civ.  App.,  297  (27  S.  W.  Rep.,  155). 

Writ  of  error  refused. 
Livingston  v.  Koenig,  20  Texas  Civ.  App.,  398  (50  S.  W.  Rep.,  463). 

Writ  of  error  refused. 
Lobit  V.  McClave,  8  Texas  Civ.  App.,  531  (28  S.  W.  Rep.,  726).     Writ 

of  error  refused. 
Loeb  V.  Crow,  15  Texas  Civ.  App.,  537  (40  S.  W.  Rep.,  506).     Writ  of 

error  refused. 
Lone  Star  Leather  Co.  v.  City  Natl.  Bank,  12  Texas  Civ.  App.,  128  (34 

S.  W.  Rep.,  297).     Writ  of  error  refused. 
Long  V.  Moore,  19  Texas  Civ.  App.,  363  (48  S.  W.  Rep.,  43).     Writ  of 

error  refused. 
Long  Mfg.  Co.  V.  Gray,  13  Texas  Civ.  App.,  172  (35  S.  W.  Rep.,  32). 

Writ  of  error  refused. 
Lovenberg  v.  City  of  Galveston,  17  Texas  Civ.  App.,  162  (42  S.  W.  Rep., 

1024).     Writ  of  error  refused. 
Lowdermilk  v.  Laughter  (see  Laughter  v.  Laughter). 
Lubbock  V.  Binns,  20  Texas  Civ.  App.,  407  (50  S.  W.  Rep.,  584).    Writ 

of  error  refused. 
McCampbell  v.  Durst,  15  Texas  Civ.  App.,  522  (40  S.  W.  Rep.,  315). 

Application  dismissed.     91  Texas,  147. 
McCardell  v.  Henry,  57  S.  W.  Rep.,  908.     Writ  of  error  refused. 
McClure  v.  Cochran  (see  Mohr  v.  Cochran). 
McCormick  v.  Blum,  4  Texas  Civ.  App.,  9  (22  S.  W.  Rep.,  1054,  1120). 

Writ  of  error  refused. 
McCown  V.  Owens,  15  Texas  Civ.  App.,  346  (40  S.  W.  Rep.,  336).     Writ 

of  error  refused. 
McCreary  v.  Reliance  Lumb.  Co.,  16  Texas  Civ.  App.,  45  (41  S.  W.  Rep., 

485).     Writ  of  error  refused. 
McElroy  v.  Neece  (see  Mansfield  v.  Neece). 
McFarlane  v.  Howell,  16  Texas  Civ.  App.,  246  (43  S.  W.  Rep.,  315). 

Writ  of  error  refused. 
McGregor  v.  Sima,  44  S.  W.  Rep.,  1021.    Writ  of  error  refused. 
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McHhenny  v.  P.  &  M.  Natl.  Bank,  46  S.  W.  Eep.,  282.    Writ  of  error 

refused. 
McKnight  v.  Carmichael,  7  Texas  Civ.  App.,  270  (27  S.  W.  Eep.,  150). 

Application  dismissed. 
McManus  v.  Matthews,  55  S.  W.  Eep.,  589.    Writ  of  error  refused. 
McMaster  v.  Childress,  10  Texas  Civ.  App.,  92  (30  S.  W.  Eep.,  843). 

Writ  of  error  refused. 
Maier  v.  State,  2  Texas  Civ.  App.,  296  (21  S.  W.  Eep.,  974).    Writ  of 

error  refused. 
Mansell  v.  Castles,  54  S.  W.  Eep.,  299.    Writ  of  error  granted.    Ee- 

versed  and  dismissed.    93  Texas,  414. 
Mansfield  v.  Xeese,  21  Texas  Civ.  App.,  584  (54  S.  W.  Eep.,  370).     Writ 

of  error  refused. 
Marx  &  Blum  v.  Luling  Co-Op.  Assn.,  17  Texas  Civ.  App.,  408  (43  S.  W. 

Eep.,  596).     Writ  of  error  refused. 
Masterson's  Heirs  v.  Stevens,  37  S.  W.  Eep.,  364.    Writ  of  error  granted. 

Eeversed  and  remanded.    90  Texas,  417. 
Mateer  v.  Cockrill,  18  Texas  Civ.  App.,  391  (45  S.  W.  Eep.,  751).     Writ 

of  error  refused.    ^ 
Matula  V.  Lane,  22  Texas  Civ.  App.,  391  (55  S.  W.  Eep.,  504).     Writ  of 

error  refused. 
Maxson  v.  Jennings,  19  Texas  Civ.  App.,  700  (48  S.  W.  Eep.,  781).    Writ 

of  error  refused. 
Mayer  v.  Flanagan,  12  Texas  Civ.  App.,  405  (34  S.  W.  Eep.,  785).     Writ 

of  error  refused. 
Mayfield  v.  Eobinson,  22  Texas  Civ.  App.,  385  (55  S.  W.  Eep.,  399). 

Writ  of  error  refused. 
Meade  v.  Blum  Ld.  Co.,  22  S.  W.  Eep.,  298).     Application  dismissed. 

85  Texas,  513. 
Merritt  v.  Freiberg,  13  Texas  Civ.  App.,  201  (35  S.  W.  Eep.,  835).  Writ 

of  error  refused. 
Meston  v.  Davies,  36  S.  W.  Eep.,  805.    Writ  of  error  refused. 
Mexia  v.  Lewis,  3  Texas  Civ.  App.,  113  (21  S.  W.  Eep.,  1016).     On 

certificate  of  dissent.     Certificate  dismissed.     87  Texas,  208. 
Mexia  v.  Lewis,  12  Texas  Civ.  App.,  102  (34  S.  W.  Eep.,  158).     Writ 

of  error  refused. 
Mexican  Natl.  Ey.  Co.  v.  Savage,  41  S.  W.  Eep.,  663.     Writ  of  error 

refused. 
Millican  v.  McNeil,  50  S.  W.  Eep.,  428.     Writ  of  error  refused. 
Meyer  v.  Burke  (no  written  opinion).    Writ  of  error  refused. 
Middlebrook  v.  Bradley  Mfg.  Co.,  26  S.  W.  Eep.,  113.    On  certificate  of 

dissent.    Eeversed.     86  Texas,  706. 
Missouri,  K.  &  T.  Ey.  Co.  v.  Faulkner,  31  S.  W.  Eep.,  543.     Writ  of 

error  granted.     Reversed  and  remanded.    88  Texas,  649. 
Missouri,  K.  &  T.  Ey.  Co.  v.  Hauer,  43  S.  W.  Eep.,  1078.    Writ  of  error 

refused. 
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Missouri,  K.  &  T.  Ry.  Co.  v.  Hines,  18  Texas  Civ.  App.,  580  (45  S.  W. 

Eep.,  1130).     Writ  of  error  refused. 
Missouri,  K.  &  T.  Ky.  Co.  v.  Settle,  19  Texas  Civ.  App.,  357  (47  S.  W. 

Rep.,,  825).     Writ  of  error  refused. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Stafford,  13  Texas  Civ.  App.,  192  (35  S.  W. 

Rep.,  48).     Writ  of  error  refused. 
Missouri,  K.  &.  T.  Ry.  Co.  v.  Trinity  Co.  Lumb.  Co.,  1  Texas  Civ.  App., 

553  (21  S.  W.  Rep.,  290).     Application  dismissed.    85  Texas,  405. 
Missouri  Pac.  Ry.  Co.  v.  Foreman,  46  S.  W.  Rep.,  834.    Writ  of  error 

refused. 
Mohr  V.  Cochran,  49  S.  W.  Rep.,  677.     Application  dismissed. 
Moller  V.  City  of  Galveston.    Writ  of  error  refused  June  25,  1900 
Montgomery  v.  Homberger,  16  Texas  Civ.  x\pp.,  28  (40  S.  W.  Rep., 

628).    Writ  of  error  refused. 
Moody  V.  Looscan,  44  S.  W.  Rep.,  621.      Writ  of  error  refused. 
Moore  v.  Blum,  40  S.  W.  Rep.,  511.    Writ  of  error  granted.    AflBrmed. 

91  Texas,  273. 
Moore  v.  Vogel,  22  Texas  Civ.  App.,  235  (54  S.  W.  Rep.,  1061).     Writ 

of  error  refused.    93  Texas,  419. 
Morrill  v.  Smith  County,  33  S.  W.  Rep.,  899.     Writ  of  error  granted. 

Reversed  and  remanded.    89  Texas,  529. 
Morrison  v.  Stauffer,  32  S.  W.  Rep.,  722.    Writ  of  error  refused. 
M.  T.  Jones  Lumber  Co.  v.  Rhoades,  17  Texas  Civ.  App.,  665  (41  S.  W. 

Rep.,  102).    Writ  of  error  refused. 
Muhle  V.  N.  Y.  T.  &  M.  Ry.  Co.,  23  S.  W.  Rep.,  809,  24  Id.,  312.  Writ 

of  error  granted.     Reversed  and  remanded.    86  Texas,  459. 
Mutual  Life  Ins.  Co.  v.  Hayward,  27  S.  W.  Rep.,  36.     Application  dis- 
missed.    88  Texas,  315. 
Mutual  Life  Ins.  Co.  of  Ky.  v.  Mellott,  57  S.  W.  Rep.,  887.     Writ  of 

error  refused. 
Mutual  Life  Ins.  Co.  v.  Simpson,  28  S.  W.  Rep.,  837.    Writ  of  error 

granted.    Reversed  and  remanded.    88  Texas,  333. 
New  York,  Tex.  &  Mex.  Ry.  Co.  v.  Green,  36  S.  W.  Rep.,  812.    Writ  of 

error  granted.    Reversed  and  remanded.    90  Texas,  257. 
Nichols-Steuart  v.  Crosby,  2G  S.  W.  Rep.,  138,  651.     Writ  of  error 

granted.    Affirmed.    87  Texas,  443. 
North  Texas  S.  &  B.  Assn.  v.  Hay,  56  S.  W.  Rep.,  580.    Writ  of  error 

refused. 
O'Connor  v.  Koch,  9  Texas  Civ.  App.,  586  (29  S.  W.  Rep.,  400).    Writ  of 

error  refused. 
O'Connor  v.  Vineyard,  43  S.  W.  Rep.,  55.    Writ  of  error  granted.    Re- 
versed and  remanded.    91  Texas,  488. 
Olive  V.  S.  &  E.  T.  Ry.  Co.,  11  Texas  Civ.  App.,  208  (33  S.  W.  Rep.,  139). 

Writ  of  error  refused. 
Oliver  v.  Collins,  20  Texas  Civ.  App.,  385  (49  S.  W.  Rep.,  682).     Writ 

of  error  refused. 
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O'Rourke  v.  Clopper,  22  Texas  Civ.  App.,  377  (54  S.  W.  Rep.,  930). 

Writ  of  error  refused. 
Paddock  v.  Jackson,  16  Texas  Civ.  App.,  655  (41  S.  W.  Rep.,  700).    Writ 

of  error  refused. 
Palestine  Water  &  P.  Co.  v.  City  of  Palestine,  41  S.  W.  Rep.,  659.    Writ 

of  error  granted.    AflBrmed.    91  Texas,  540. 
Parks,  Admr.,  v.  Lubbock,  50  S.  W.  Rep.,  466.    Writ  of  error  granted. 

Reversed  and  rendered.    92  Texas,  635. 
Patrick  v.  Badger,  41  S.  W.  Rep.,  538.    Writ  of  error  refused. 
Peters  &  Williav.  Chandler,  51  S.  W.  Rep.,  281.    Writ  of  error  refused. 
Phelps  V.  Farmers  Nat.  Bk.  of  Hempstead,  56  S.  W.  Rep.,  1003.    Writ 

of  error  refused. 
Phipps  V.  WUlis  &  Bro.,  11  Texas  Civ.  App.,  186  (32  S.  W.  Rep.,  801). 

Writ  of  error  refused. 
Phoenix  Ins.  Co.  v.  Ward,  7  Texas  Civ.  App.,  13  (26  S.  W.  Rep.,  763). 

Writ  of  error  refused. 
Planters  &  Mech.  Bank  v.  Floeck,  17  Texas  Civ.  App.,  418  (43  S.  W.  Rep., 

589).    Writ  of  error  refused. 
Pledger  v.  Sov.  Camp  W.  of  W.,  17  Texas  Civ.  App.,  18  (42  S.  W.  Rep., 

653).    Writ  of  error  refused. 
Polk  V.  Shoemaker,  41  S.  W.  Rep.,  539.    Writ  of  error  refused. 
Porter  v.  Martjm,  32  S.  W.  Rep.,  731.    Writ  of  error  refused. 
Preston  v.  Fahey,  31  S.  W.  Rep.,  63.    Writ  of  error  refused. 
Price  V.  Kendall,  14  Texas  Civ.  App.,  26  (36  S.  W.  Rep.,  810).    Writ  of 

error  refused. 
Queen  Ins.  Co.  v.  May,  43  S.  W.  Rep.,  73.    Writ  of  error  refused. 
Rankin  v.  McCarthy,  37  S.  W.  Rep.,  979.    Writ  of  error  refused. 
Reed  v.  Liston,  8  Texas  Civ.  App.,  118  (27  S.  W.  Rep.,  913).    Writ  of 

error  refused. 
Reed  v.  Talley,  13  Texas  Civ.  App.,  286  (35  S.  W.  Rep.,  805).    Writ  of 

error  refused. 
Richardson  v.  Richardson,  42  S.  W.  Rep.,  248.    Writ  of  error  refused. 
Richardson  v.  Vaughan,  22  S.  W.  Rep.,  1112.    Writ  of  error  granted. 

Affirmed.    86  Texas,  93. 
Rio  Grande  Ry.  Co.  v.  Armendiaz,  5  Texas  Civ.  App.,  449  (23  S.  W.  Rep., 

568).    Writ  of  error  refused. 
Rio  Grande  Ry.  Co.  v.  Cross,  5  Texas  Civ.  App.,  454  (23  S.  W.  Rep.,  529, 

1004).    Writ  of  error  refused. 
Rio  Grande  Ry.  Co.  v.  Munoz,  23  S.  W.  Rep.,  531.    Writ  of  error  refused. 
Rio  Grande  Ry.  Co.  v.  Petitpain,  23  S.  W.  Rep.,  531.    Writ  of  error  re- 
fused. 
Riter  v.  Houston  0.  R.  &  M.  Co.,  48  S.  W.  Rep.,  758.    Writ  of  error  re- 
fused. 
Robinson  v.  Garrett,  54  S.  W.  Rep.,  269.    Writ  of  error  granted.    Re- 
versed and  judgment  of  District  Court  affirmed.    93  Texas,  406. 
Robson  V.  Byler,  14  Texas  Civ.  App.,  374  (37  S.  W.  Rep.,  872).     Writ 

of  error  refused.    90  Texas,  282. 
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Rogers  v.  Flournoy,  21  Texas  Civ.  App.,  556  (54  S.  W.  Eep.,  386).    Writ 

of  error  refused. 
Rogers  v.  Roberts,  13  Texas  Civ.  App.,  190  (35  S.  W.  Rep.,  76).    Writ 

of  error  refused. 
Roy  V.  Whitaker,  50  S.  W.  Rep.,  491.    Writ  of  error  refused. 
Sabine  &  E.  T.  Ry.  Co.  v.  Ewing,  7  Texas  Civ.  App.,  8  (26  S.  W.  Rep., 

638).    Writ  of  error  refused. 
Sage  V.  Clopper,  19  Texas  Civ.  App.,  502  (48  S.  W.  Rep.,  36).    Writ  of 

error  refused. 
St.  Louis  Brew.  Assn.  v.  Walker,  54  S.  W.  Rep.,  360.    Writ  of  error  re- 
fused. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Beam,  50  S.  W.  Rep.,  411.    Writ  of  error 

refused. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Bergsland,  12  Texas  Civ.  App.,  97  (34 

S.  W.  Rep.,  155).    Writ  of  error  refused. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Bergsland,  34  S.  W.  Rep.,  157.    Writ  of 

error  refused. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Brooking,  51  S.  W.  Rep.,  537.    Writ  of 

error  refused. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  De  Ham,  54  S.  W.  Rep.,  395.    Writ  of 

error  refused. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Green,  20  Texas  Civ.  App.,  5.    Writ  of 

error  refused. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Green  L.  B.,  49  S.  W.  Rep.,  672.    Writ 

of  error  refused. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Green  Wm.,  49  S.  W.  Rep.,  670.    Writ 

of  error  refused. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Harding,  11  Texas  Civ.  App.,  497  (33 

S.  W.  Rep.,  373).    Writ  of  error  refused. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  McDonald,  31  S.  W.  Rep.,  72.     Writ 

of  error  refused. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Mohl,  37  S.  W.  Rep.,  22.    Writ  of  error 

refused. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Morgan,  45  S.  W.  Rep.,  169.    Writ  of 

error  granted.    Reversed  and  remanded.    92  Texas,  98. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Parr,  26  S.  W.  Rep.,  861.    Writ  of  error 

refused. 
Sayers  v.  Davis,  51  S.  W.  Rep.,  520.    Writ  of  error  refused. 
Schleicher  v.  Runge,  37  S.  W.  Rep.,  982.    Application  dismissed.    90 

Texas,  456. 
Schley  v.  Blum,  22  S.  W.  Rep.,  264.    Application  dismissed.    85  Texaj?, 

551. 
Schley  v.  Maddox,  22  S.  W.  Rep.,  998.    Writ  of  error  refused. 
Seinsheimer  v.  Flanagan,  17  Texas  Civ.  App.,  427  (44  S.  W.  Rep.,  30). 

Writ  of  error  refused. 
Simon  v.  Steams,  17  Texas  Civ.  App.,  13  (43  S.  W.  Rep.,  50).    Writ  of 

error  refused. 
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Smith  V.  Adams,  4  Texas  Civ.  App.,  5  (23  S.  W.  Rep.,  49).  Writ  of  error 
refused. 

Smith  V.  Crosby,  22  S.  W.  Eep.,  1042.  On  certificate  of  dissent.  Af- 
firmed.   86  Texas,  15. 

Smith  V.  Swan,  2  Texas  Civ.  App.,  563  (22  S.  W.  Eep.,  247).  Writ  of 
error  refused. 

Smith  V.  Wilson,  18  Texas  Civ.  App.,  24  (44  S.  W.  Rep.,  556).  Applica- 
tion dismissed.    91  Texas,  503. 

Southern  Pac.  Co.  v.  Mauldin,  19  Texas  Civ.  App.,  166  (46  S.  W. 
Rep.,  650).    Application  dismissed.    92  Texas,  267. 

Southern  Pac.  Co.  v.  Redding,  17  Texas  Civ.  App.,  440  (43  S.  W. 
Rep.,  1061).    Writ  of  error  refused. 

South  Texas  Natl.  Bk.  v.  La  Grange  Oil  Mill  Co.,  40  S.  W.  Rep.,  328. 
Writ  of  error  refused. 

Spofford  V.  Minor,  13  Texas  Civ.  App.,  534  (36  S.  W.  Rep.,  771).  Writ 
of  error  refused. 

Spradley  v.  State,  56  S.  W.  Rep.,  114.    Writ  of  error  refused. 

Stacy  V.  Campbell,  45  S.  W.  Rep.,  759.    Application  dismissed. 

Stark  V.  Homuth,  45  S.  W.  Rep.,  761.    Application  dismissed. 

State  V.  Ellis,  21  S.  W.  Rep.,  66;  24  Id.,  660.     Writ  of  error  refused. 

State  V.  Hoff,  29  S.  W.  Rep.,  672.  Writ  of  error  granted.  Affirmed. 
88  Texas,  297. 

State  V.  Rigsby,  17  Texas  Civ.  App.,  171  (43  S.  W.  Rep.,  271).  Writ 
of  error  refused.    91  Texas,  351. 

State  V.  Thompson,  10  Texas  Civ.  App.,  272  (30  S.  W.  Rep.,  728).  Ap- 
plication dismissed.    88  Texas,  228. 

State  V.  Woodville,  13  Texas  Civ.  App.,  217  (35  S.  W.  Rep.,  861).  Writ 
of  error  refused. 

State  ex  rel.  v.  Hanscom  (see  Johnson  v.  Hanscom,  ante). 

Stephenson  v.  Stephenson,  6  Texas  Civ.  App.,  529  (25  S.  W.  Rep.,  649). 
Writ  of  error  refused. 

Stewart  v.  Crosby,  26  S.  W.  Rep.,  651  (see  Nichols-Steuart  v.  Crosby). 

Stoker  v.  Patton,  35  S.  W.  Rep.,  64.    Writ  of  error  refused. 

Storrie  v.  Woessner,  47  S.  W.  Rep.,  837.  Writ  of  error  granted.  Af- 
firmed.   51  S.  W.  Rep.,  1132. 

Sullivan  v.  Creamer,  50  S.  W.  Rep.,  431.    Writ  of  error  refused. 

Swenson  v.  Smith  County,  33  S.  W.  Rep.,  909.  Writ  of  error  granted. 
Reversed  and  remanded.    89  Texas,  556. 

Taylor  v.  Carson,  47  S.  W.  Rep.,  395.    Writ  of  error  refused. 

Taylor,  B.  &  H.  Ry.  Co.  v.  Warner,  31  S.  W.  Rep.,  66.  Writ  of  error 
granted.    Reversed  and  remanded.    88  Texas,  642. 

TeJschow  V.  House,  10  Texas  Civ.  App.,  671  (32  S.  W.  Rep.,  153).  Writ 
of  error  refused. 

Templeman  v.  Hutchings,  Sealy  &  Co.,  57  S.  W.  Rep.,  868.  Writ  of 
error  refused. 

Texarkana  &  Ft.  Smith  Ry.  Co.  v.  Bulgier,  47  S.  W.  Rep.,  1047.  Appli- 
cation dismissed. 
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Texarkana  &  Ft.  Smith  By.  Co.  v.  O'Kelleher,  21  Texas  Civ.  App.,  96 

(51  S.  W.  Rep.,  54).    Writ  of  error  refused. 
Texas  Ld.  &  Im.  Co.  v.  Masterson,  11  Texas  Civ.  App.,  483  (33  S.  W. 

Hep.,  376).    Writ  of  error  refused. 
Texas  &  N.  0.  Ry.  Co.  v.  Bingle,  16  Texas  Civ.  App.,' 653  (41  S.  W.  Rep., 

90).    Writ  of  error  refused.    91  Texas,  287. 
Texas  &  N.  0.  Ry.  Co.  v.  Black,  44  S.  W.  Rep.,  673.    Writ  of  error  re- 
fused. 
Texas  &  N.  0.  Ry.  Co.  v.  Demilley,  41  S.  W.  Rep.,  147.     Writ  of  error 

granted.    AflBrmed  and  rendered.    91  Texas,  215. 
Texas  &  N.  0.  Ry.  Co.  v.  Echols,  25  S.  W.  Rep.,  1087.    Writ  of  error 

granted.    Reversed  and  remanded.    87  Texas,  339. 
Texas  &  N.  0.  Ry.  Co.  v.  Echols,  17  Texas  Civ.  App.,  677  (41  S.  W.  Rep., 

488).    Writ  of  error  refused. 
Texas  &  N.  0.  Ry.  Co.  v.  Hare,  4  Texas  Civ.  App.,  18  (23  S.  W.  Rep., 

42).    Writ  of  error  refused. 
Texas  &  N.  0.  Ry.  Co.  v.  McKee,  9  Texas  Civ.  App.,  100  (29  S.  W.  Rep., 

544).    Writ  of  error  refused. 
Texas  &  N.  0.  Ry.  Co.  v.  Powell,  13  Texas  Civ.  App.,  212  (35  S.  W.  Rep., 

841).    Application  dismissed.    89  Texas,  663. 
Texas  &  N.  0.  Ry.  Co.  v.  Syfan,  43  S.  W.  Rep.,  551.     Writ  of  error 

granted.    Affirmed.    91  Texas,  562. 
Texas  &  N.  0.  Ry.  Co.  v.  Tatman,  10  Texas  Civ.  App.,  434  (31  S.  W. 

Rep.,  333).  "Application  dismissed. 
Texas  &  JST.  0.  Ry.  Co.  v.  Wynne,  22  S.  W.  Rep.,  1064.    Writ  of  error  re- 
fused. 
Texas  &  Pac.  Ry.  Co.  v.  Bagwell,  3  Texas  Civ.  App.,  256  (22  S.  W.  Rep., 

829).    Writ  of  error  refused. 
Texas  &  Pac.  Ry.  Co.  v.  Crow,  3  Texas  Civ.  App.,  266  (22  S.  W.  Rep., 

928).    Writ  of  error  refused. 
Texas  &  Pac.  Ry.  Co.  v.  Cumpston,  4  Texas  Civ.  App.,  25  (23  S.  W.  Rep., 

47).    Application  dismissed. 
Texas  &  Pac.  Ry.  Co.  v.  French,  22  S.  W.  Rep.,  866.     Writ  of  error 

granted.    Reversed  and  remanded.    86  Texas,  96. 
Texas  &  Pac.  Ry.  Co.  v.  Hohn,  1  Texas  Civ.  App.,  36  (21  S.  W.  Rep., 

942).    Writ  of  error  refused. 
Texas  &  Pac.  Ry.  Co.  v.  Lively,  14  Texas  Civ.  App.,  554  (38  S.  W.  Rep., 

370).    Writ  of  error  refused. 
Texas  &  Pac.  Ry.  Co.  v.  Magrill,  15  Texas  Civ.  App.,  353  (40  S.  W.  Rep., 

188).    Writ  of  error  refused. 
Texas  &  Pac.  Ry.  Co.  v.  Nix,  23  S.  W.  Rep.,  328.    Writ  of  error  refused. 
Texas  S.  V.  &  N.  W.  Ry.  Co.  v.  Guy,  23  S.  W.  Rep.,  633.    Writ  of  error 

refused.    93  Texas,  419. 
Thompson  v.  Vogel  (see  Moore  v.  Vogel). 
Thornburgh  v.  City  of  Tyler,  16  Texas  Civ.  App.,  439  (43  S.  W.  Rep., 

1054).    Writ  of  error  refused. 
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Tian  v.  Lloyd,  31  Texas  Civ.  App.,  433  (52  S.  W.  Rep.,  982).  Writ  of 
error  refused. 

Tinsley  v.  Foster,  25  S.  W.  Rep.,  298.    Writ  of  error  refused. 

Tinsley  v.  Houston  Ld.  &  Tr.  Co.,  36  S.  W.  Rep.,  815.  Writ  of  error  re- 
fused. 

Tompkins  v.  Broocks,  43  S.  W.  Rep.,  70.    Writ  of  error  refused. 

Tompkins,  D.  A.  Co.  v.  Galveston  City  St.  Ry.  Co.,  4  Texas  Civ.  App., 
1  (23  S.  W.  Rep.,  25).    Writ  of  error  refused. 

Trezevant  v.  Rains,  25  S.  W.  Rep.,  1092.    Writ  of  error  refused. 

Trinity  County  Lumber  Co.  v.  Denham,  29  S.  W.  Rep.,  553.  *Writ  of  er- 
ror granted.    Reversed  and  remanded.    88  Texas,  203. 

Trinity  Co.  Lumb.  Co.  v.  Pinckard,  4  Texas  Civ.  App.,  671  (23  S.  W. 
Rep.,  720,  1015).    Writ  of  error  refused. 

Trustees  Union  Bapt.  Assn.  v.  Huhn,  7  Texas  Civ.  App.,  249  (26  S.  W. 
Rep.,  755).    Writ  of  error  refused. 

Turner  v.  Clark,  18  Texas  Civ.  App.,  606  (46  S.  W.  Rep.,  381).  Writ  of 
error  refused. 

Turner  v.  Crane,  19  Texas  Civ.  App.,  369  (47  S.  W.  Rep.,  822).  Writ 
of  error  refused. 

Tyler  S.  E.  Ry.  Co.  v.  McMahon,  34  S.  W.  Rep.,  796.  Writ  of  error 
refused. 

Tyler  S.  E.  Ry.  Co.  v.  Rasberry,  13  Texas  Civ.  App.,  185  (34  S.  W.  Rep., 
794).    Writ  of  error  refused. 

Tynberg  v.  Cohen,  32  S.  W.  Rep.,  157.    Writ  of  error  refused. 

Vieno  v.  Gibson,  20  S.  W.  Rep.,  717.  Writ  of  error  granted.  Affirmed. 
85  Texas,  432. 

Vineyard  v.  Brundrett,  17  Texas  Civ.  App.,  147  (42  S.  W.  Rep.,  232). 
Writ  of  error  refused. 

Vineyard  v.  O'Connor,  35  S.  W.  Rep.,  1084.  Writ  of  error  granted* 
Reversed  and  remanded.    90  Texas,  59. 

Vinson  v.  Vesey,  56  S.  W.  Rep.,  593.    Writ  of  error  refused. 

Virginia  Fire  &  Marine  Ins.  Co.  v.  Cannon,  18  Texas  Civ.  App.,  588  (45 
S.  W.  Rep.,  945).    Writ  of  error  refused. 

Waller  v.  Leonard,  34  S.  W.  Rep.,  799.  Writ  of  error  granted.  Re- 
versed and  remanded.    89  Texas,  507. 

Washington  v.  Loessin.    Writ  of  error  refused,  June  28, 1900. 

Washington  v.  M.  K.  &  T.  Ry.  Co.,  36  S.  W.  Rep.,  778.  Writ  of  error 
granted.    Reversed  and  remanded.    90  Texas,  314. 

Watson  V.  De  Witt  County,  19  Texas  Civ.  App.,  150  (46  S.  W.  Rep., 
1061).    Writ  of  error  refused. 

Weekes  v.  City  of  Galveston,  21  Texas  Civ.  App.,  102  (51  S.  W.  Rep., 
544).     Writ  of  error  refused. 

Welder  v.  Lambert,  44  S.  W.'Rep.,  281;  45  Id.,  1132.  Writ  of  error  re- 
fused. 

Welder  v.  MeComb,  10  Texas  Civ.  App.,  85  (30  S.  W.  Rep.,  822).  Writ 
of  error  refused. 
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Wells  V.  Huss,  44  S.  W.  Rep.,  33.     Writ  of  error  refused. 

W.  TJ.  Tel.  Co.  V.  Burgess,  43  S.  W.  Rep.,  1033.  Writ  of  error  granted. 

Reversed  and  remanded.    92  Texas,  125. 
W.  TJ.  Tel.  Co.  V.  Henry,  25  S.  W.  Rep.,  1097.    Writ  of  error  granted. 

Reversed  and  remanded.    87  Texas,  165. 
W.  TJ.  Tel.  Co.  V.  Hill,  26  S.  W.  Rep.,  252.    Writ  of  error  refused. 
W.  U.  Tel.  Co.  V.  Kinsley,  8  Texas  Civ.  App.,  527  (28  S.  W.  Rep.,  831). 

Writ  of  error  refused. 
W.  TJ.  Tel.  Co.  V.  Linney,  28  S.  W.  Rep.,  234.    Application  dismissed. 
W.  TJ.  Tel.  Co.  V.  Neel,  35  S.  W.  Rep.,  29.    Writ  of  error  refused. 
W.  TJ.  Tel.  Co.  V.  Pelzer,  35  S.  W.  Rep.,  836.    Writ  of  error  refused. 
W.  r.  Tel.  Co.  V.  Porter,  26  S.  W.  Rep.,  866.    Writ  of  error  refused. 
W.  r.  Tel.  Co.  V.  Pruett,  35  S.  W.  Rep.,  78.    Writ  of  error  refused. 
W.  TJ.  Tel.  Co.  V.  Walker,  26  S.  W.  Rep.,  858.    On  certificate  of  dissent. 

Judgment  of  majority  set  aside  and  cause  remanded  to  Court  of  Civil 

Appeals.    86  Texas,  72. 
W.  U.  Tel.  Co.  V.  Williford,  2  Texas  Civ.  App.,  574  (27  S.  W.  Rep., 

700).     Writ  of  error  refused. 
W.  TJ.  Tel.  Co.  V.  Wilson,  51  S.  W.  Rep.,  521.    Writ  of  error  refused. 
Whatley  v.  Patten,  10  Texas  Civ.  App.,  77  (31  S.  W.  Rep.,  tJO).    Writ  of 

error  refused. 
Wheeler  v.  Riviere,  49  S.  W.  Rep.,  697.    Writ  of  error  refused. 
White  V.  H.  &  T.  C.  Ry.  Co.,  46  S.  W.  Rep.,  382.    Application  dismissed. 
Wilcox  V.  S.  A.  &  A.  P.  Ry.  Co.,  11  Texas  Civ.  App.,  487  (33  13.  W. 

Rep.,  379).    Writ  of  error  refused. 
Wilcox  V.  Tennant,  13  Texas  Civ.  App.,  220  (35  S.  W.  Rep.,  865)    Writ 

of  error  refused. 
Williams  v.  League,  44  S.  W.  Rep.,  570.    Writ  of  error  refused. 
Williams  v.  Lumpkin,  26  S.  W.  Rep.,  103.    Writ  of  error  refused.    86 

Texas,  641. 
\V^illianis  v.  P.  &  M.  Natl.  Bank,  44  S.  W.  Rep.,  617.     Writ  of  errgr 

granted.    Reversed  and  remanded.    91  Texas,  651. 
Willis  V.  DowTis,  46  S.  W.  Rep.,  920.    Writ  of  error  refused. 
Wilson  V.  Bristley,  13  Texas  Civ.  App.,  200  (35  S.  W.  Rep.,  837).    Writ 

of  error  refused. 
Wilson  V.  Smith,  17  Texas  Civ.  App.,  188  (43  S.  W.  Rep.,  1086).    Appli- 
cation dismissed. 
WUson  Hdw.  Co.  v.  Anderson  K.  &  B.  Co.,  22  Texas  Civ.  App.,  229  (54 

S.  W.  Rep.,  928).     Writ  of  error  refused. 
Woldert  v.  Nedderhut  Packing  &  Prov.  Co.,  18  Texas  Civ.  App.,  602 

(46  S.  W.  Rep.,  378).    Writ  of  error  refused. 
Wood  V.  City  of  Victoria,  18  Texas  Civ.  App.,  573  (46  S.  W.  Rep.,  284). 

Writ  of  error  refused. 
Wooters  v.  City  of  Crockett,  11  Texas  Civ.  App.,  474  (33  S.  W.  Rep., 

391).     Writ  of  error  refused. 
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Yeager  v.  Focke,  6  Texas  Civ.  App.,  542  (25  S.  W.  Rep.,  662).    Writ  of 

error  refused. 
Yellow  Pine  Lumber  Co.  v.  Carroll,  21  S.  W.  Rep.,  1002.    Writ  of  error 

refused. 

SECOXD    DISTRICT. 

Abilene  Comp.  Co.  v.  Bell  &  Co.  (memorandum  opinion,  unpublished). 
Writ  of  error  refused. 

Aeers  v.  Acers,  22  Texas  Civ.  App.,  584  (56  S.  W.  Rep.,  196).    Writ  of 
error  refused. 

Adams  v.  Bateman,  29  S.  W.  Rep.,  1124.     Writ  of  error  refused.     88 
Texas,  130. 

Adams  v.  Casey-Swasey  Co.,  15  Texas  Civ.  App.,  379  (39  S.  W.  Rep., 
654).    Writ  of  error  refused. 

Aetna  Ins.  Co.  v.  Holcomb,  31  S.  W.  Rep.,  1086.    Writ  of  error  granted. 
Reversed  and  remanded.    89  Texas,  404. 

Alamo  Fire  Ins.  Co.  v.  Brooks,  32  S.  W.  Rep.,  714.    Writ  of  error  re- 
fused. 

Aldridge  v.  Webb,  46  S.  W.  Rep.,  224.    Writ  of  error  refused. 

Alexander  v.  Banner,  10  Texas  Civ.  App.,  Ill  (30  S.  W.  Rep.,  563). 
Writ  of  error  refused. 

Allen  V.  Exchange  Natl.  Bank,  21  Texas  Civ.  App.,  450  (52  S.  W.  Rep., 
575).    Writ  of  error  refused. 

Alvord  V.  Waggoner,  29  S.  W.  Rep.,  797.    Writ  of  error  granted.    Re- 
versed and  rendered.    Eustis  v.  Fosdick,  88  Texas,  615. 

Anderson  &  Co.  v.  Harden  (memorandum  opinion,  unpublished).    Writ 
of  error  refused. 

Anderson  v.  Nuckles,  34  S.  W.  Rep.,  184,  680.    Writ  of  error  refused. 

Anderson  v.  Sessions,  51  S.  W.  Rep.,  874.     On  certificate  of  dissent. 

.  Affirmed.    93  Texas,  279. 

Armstrong  v.  Ames  &  Frost  Co.,  17  Texas  Civ.  App.,  46  (43  S.  W.  Rep., 
302).    Writ  of  error  refused. 

Armstrong  v.  Elliott,  20  Texas  Civ.  App.,  41  (49  S.  W.  Rep.,  635).    Ap- 
plication dismissed. 

Arnold  v.  Attaway,  35  S.  W.  Rep.,  482.     Writ  of  error  refused.     89 
Texas,  506. 

Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Reilly,  30  S.  W.  Rep.,  491.    Writ  of  error 
refused. 

Bacon  v.  State,  2  Texas  Civ.  App.,  692  (21  S.  W.  Rep.,  149).    Writ  of  er- 
ror refused. 

Baldwin  v.  Roberts,  13  Texas  Civ.  App.,  563  (36  S.  W.  Rep.,  789).    Writ 
of  error  refused. 

Baldwin  v.  Root,  38  S.  W.  Rep.,  630.    Writ  of  error  granted.  •  Reversed 
and  remanded.    90  Texas,  546. 

Ballaster  v.  Mann,  24  S.  W.  Rep.,  561.    Writ  of  error  granted.    Affirmed. 
86  Texas,  643. 
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Barker  v.  Merchants  Natl.  Bank,  40  S.  W.  Eep.,  171.  Writ  of  error  re- 
fused.   87  Texas,  435. 

Bamett  v.  Sqnyres,  52  S.  W.  Eep.,  612.  Writ  of  error  granted.  Re- 
versed and  rendered.    93  Texas,  193. 

Barrett  v.  Coleman,  12  Texas  Civ.  App.,  663  (35  S.  W.  Rep.,  418).  Writ 
of  error  refused. 

Barrett  v.  Featherstone,  35  S.  W.  Rep.,  11.  On  certificate  of  dissent. 
Affirmed.    89  Texas,  567. 

Batsell  V.  St.  L.  A.  &  T.  Ry.  Co.,  4  Texas  Civ.  App.,  580  (23  S.  W.  Rep., 
652).    Application  dismissed.    86  Texas,  192. 

Bean  v.  Warden,  31  S.  W.  Rep.,  831.    Writ  of  error  refused. 

Belcher  v.  M.  K.  &  T.  Ry.  Co.,  47  S.  W.  Rep.,  384,  1020.  Writ  of  error 
granted.    Reversed  and  remanded.    92  Texas,  593. 

Bell  V.  Stewart,  44  S.  W.  Rep.,  925;  50  Id.,  155.    Application  dismissed. 

Bell  V.  Williams,  56  S.  W.  Rep.,  274.    Writ  of  error  refused. 

Belo  &  Co.  V.  Smith,  40  S.  W.  Rep.,  856.  Writ  of  error  granted.  Af- 
firmed.   91  Texas,  221. 

Beville  v.  Boyd,  16  Texas  Civ.  App.,  491  (41  S.  W.  Rep.,  670;  42  Id., 
318).  Writ  of  error  granted.  Reversed  and  judgment  of  District 
Court  affirmed.    91  Texas,  439. 

Beville  v.  Rush,  25  S.  W.  Rep.,  1022.    Writ  of  error  refused. 

Bicocchi  V.  Casey-Swasey  Co.,  40  S.  W.  Rep.,  209.  Writ  of  error  granted. 
Reversed  and  rendered.,    91  Texas,  259. 

Blackman  v.  Houssels,  35  S.  W.  Rep.,  511.    Writ  of  error  refused. 

Blackwood  v.  Blackwood,  47  S.  W.  Rep.,  483.  On  certificate  of  dissent. 
Majority  opinion  sustained.    92  Texas,  478. 

Bland  v.  Orr  (memorandum  opinion,  unpublished,  adopting  that  of 
Supreme  Court  on  certified  questions).     Writ  of  error  refused. 

Bland  v.  State,  38  S.  W.  Rep.,  252.    Writ  of  error  refused. 

Blethen  v.  Bonner,  52  S.  W.  Rep.,  571.  Writ  of  error  granted.  Reversed 
and  remanded.    93  Texas,  141. 

Blum  V.  H.  &  T.  C.  Ry.  Co.,  10  Texas  Civ.  App.,  312  (31  S.  W.  Rep., 
526).    Writ  of  error  refused. 

Bomar  v.  Powers,  50  S.  W.  Rep.,  142.    Writ  of  error  refused. 

Bomar  v.  West.  (No  published  opinion  in  Court  of  Civil  Appeals.) 
Writ  of  error  granted.    Reversed  and  remanded.    87  Texas,  299. 

Borchers  v.  Mead,  17  Texas  Civ.  App.,  32  (43  S.  W.  Rep.,  300).  Writ 
of  error  refused. 

Bouldin  v.  Miller,  26  S.  W.  Rep.,  133.  Writ  of  error  granted.  Affirmed. 
87  Texas,  359. 

Bowman  v.  Texas  Brew.  Co.,  17  Texas  Civ.  App.,  446  (43  S.  W.  Rep., 
808).    Application  dismissed. 

Brackenridge  v.  Cobb,  2  Texas  Civ.  App.,  161  (21  S.  W.  Rep.,  614). 
Writ  of  error  refused.    85  Texas,  448. 

Bradshaw  v.  Roberts,  52  S.  W.  Rep.,  574.    Writ  of  error  refused. 

Bragassa  v.  Peoples  Bldg.  &  L.  Assn.  (Memorandum  opinion,  un- 
published.)   Writ  of  error  refused. 
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Brannin  v.  Wear-B.  D.  G.  Co.,  30  S.  W.  Eep.,  572.    Writ  of  error  re- 
fused. 
Bridgeport  &  D.  Min.  Co.  v.  Wise  County  Coal  Co.,  39  S.  W.  Bep.,  965. 

Writ  of  error  refused. 
Bridges  v.  Johnson  (see  Johnson  v.  Bridges). 

Britt  V.  Burghart,  16  Texas  Civ.  App.,  78  (41  S.  W.  Eep.,  389).    Writ  of 
error  refused. 
Brown  v.  Bryant,  17  Texas  Civ.  App.,  454  (44  S.  W.  Rep.,  399).    Writ  of 

error  refused. 
Brown  v.  Hudson,  14  Texas  Civ.  App.,  605  (38  S.  W.  Bep.,  653).    Writ 

of  error  refused. 
Brown  v.  Mitchell,  26  S.  W.  Rep.,  1059.    Writ  of  error  granted.    Re- 
versed and  remanded.     88  Texas,  350. 
Brown  v.  Montgomery,  31  S.  W.  Rep.,  1079.     Writ  of  error  granted. 

Reversed  and  remanded.    89  Texas,  250. 
Brown  v.  Montgomery,  19  Texas  Civ.  App.,  548  (47  S.  W.  Rep.,  803). 

Writ  of  error  refused. 
Bruce  v.  Koch,  40  S.  W.  Rep.,  626.    Application  dismissed. 
Brush  V.  Clarendon  L.  I.  &  A.  Co.,  2  Texas  Civ.  App.,  188  (21  S.  W. 

Rep.,  389).    Writ  of  error  refused. 
Bryan  v.  Pierson  (no  published  opinion).     Application  dismissed. 
Burkitt  V.  Twyman,  35  S.  W.  Rep.,  421.    Writ  of  error  refused. 
Burnett  v.  Powell,  6  Texas  Civ.  App.,  39  (25  S.  W.  Rep.,  1030).    Appli- 
cation dismissed.    86  Texas,  382. 
Burnham,  H.  M.  &  Co.  v.  Logan,  E.  &  S.,  30  S.  W.  Rep.,  97.    Writ  of 

error  granted.    Reversed  and  remanded.    88  Texas,  1. 
Buse  V.  Bartlett,  1  Texas  Civ.  App.,  335  (21  S.  W.  Rep.,  52).    Writ  of 

error  refused. 
Byers  v.  Brannon,  30  S.  W.  Rep.,  492.    Writ  of  error  refused. 
Byers  Bros.  v.  Wallace,  25  S.  W.  Rep.,  1043.    Writ  of  error  granted. 

Reversed  and  remanded.    87  Texas,  503. 
Cabell  V.  Arnold,  22  S.  W.  Rep.,  62.    Writ  of  error  granted.    Reversed 

and  remanded.    86  Texas,  102. 
Cabell  V.  HoUoway,  10  Texas  Civ.  App.,  307  (31  S.  W.  Rep.,  201).    Writ 

of  error  refused. 
Cage  V.  Shapard  (Shapard  v.  Cage,  19  Texas  Civ.  App.,  206),  46  S.  W. 

Rep.,  839.     Writ  of  error  refused. 
Cairns  v.  Smith  &  Potter,  Exrs.,  49  S.  W.  Rep.,  728.     W^it  of  error 

granted.     Reversed  and  judgment  of  District  Court  affirmed.     92 

Texas,  667. 
Callahan  County  v.  Dowlen  (see  Dowlen  v.  Callahan  County). 
Cameron  v.  First  Natl.  Bank  of  Decatur,  4  Texas  Civ.  App.,  309  (34: 

S.  W.  Rep.,  178).    Writ  of  error  refused. 
Cameron  v.  Hinton,  48  S.  W.  Rep.,  24,  616.    Certificate  of  dissent.    92 

Texas,  492. 
Cameron  v.  Hinton  (see  48  S.  W.  Rep.,  24,  616;  92  Texas,  492).    Writ 

of  error  refused. 
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Campbell  v.  T.  &  P.  Ry.  Co.,  16  Texas  Civ.  App.,  665  (39  S.  W.  Eep., 

1105).    Writ  of  error  refused. 
Canfield  v.  Moore,  16  Texas  Civ.  App.,  472  (41  S.  W.  Rep.,  718).     Writ 

of  error  refused. 
Capps  V.  Garvey,  41  S.  W.  Rep.,  379.     Writ  of  error  granted.     Reversed 

and  judgment  of  District  Court  aflBrmed  by  agreement. 
Carhart  v.  Brown,  25  S.  W.  Rep.,  331.     Writ  of  error  granted.    Re- 
versed and  remanded.    86  Texas,  425. 
Carmichael  v.  Ballard,  31  S.  W.  Rep.,  80.    Writ  of  error  refused. 
Cartwright  v.  Trueblood,  38  S.  W.  Rep.,  834.    Writ  of  error  granted. 

Reversed  and  remanded.    90  Texas,  535. 
Carver  v.  First  Xatl.  Bank  of  Crockett,  18  Texas  Civ.  App.,  425  (45  S. 

W.  Rep.,  475).    Writ  of  error  refused. 
Castles  V.  Kemp  Gro.  Co.  (see  Kemp  Gro.  Co.  v.  Castles). 
Chesnutt  v.  Chism,  48  S.  W.  Rep.,  549.    Application  dismissed. 
Chicago,  R.  I.  &  T.  Ry.  Co.  v.  Langston,  19  Texas  Civ.  App.,  568  (47 

S.  W.  Rep.,  1027;  48  Id.,  610).    On  certificate  of  dissent.    Majority 

opinion  affirmed.    92  Texas,  709. 
Chicago,  R.  I.  &  T.  Ry.  Co.  v.  Porterfield,  19  Texas  Civ.  App.,  225  (46 

S.  W.  Rep.,  919).    Writ  of  error  granted.    Affirmed.    92  Texas,  442. 
Chicago,  R.  I.  &  T.  Ry.  Co.  v.  Yarborough,  35  S.  W.  Rep.,  422    Writ  of 

error  refused.  • 

Chowning  v.  Willis  &  Bro.,  38  S.  W.  Rep.,  1141.    Writ  of  error  granted. 

Reversed  and  remanded.    90  Texas,  617. 
Chrisman  v.  Wyatt,  26  S.  W.  Rep.,  759.     Writ  of  error  refused. 
City  Natl.  Bk.  of  Fort  Worth  v.  Mchts.  Ntl.  Bk.  of  Fort  Worth,  7  Texas 

Civ.  App.,  584  (27  S.  W.  Rep.,  848).    Writ  of  error  refused.    87  Texas, 

295. 
City  of  Fort  Worth  v.  Shero,  16  Texas  Civ.  App.,  487  (41  S.  W.  Rep., 

704).    Writ  of  error  refused. 
City  of  Henrietta  v.  Eustis,  27  S.  W.  Rep.,  746.    Writ  of  error  refused. 
City  Railway  Co.  v.  Thompson,  20  Texas  Civ.  App.,  16  (47  S.  W.  Rep., 

1038).    Writ  of  error  refused. 
City  Railway  Co.  v.  Wiggins,  52  S.  W.  Rep.,  577.    Writ  of  error  refused. 
Clarendon  Ld.  Inv.  &  Agency  Co.  v.  McLelland  Bros.,  21  S.  W.  Rep.,  170. 

Writ  of  error  granted.    Reversed  and  remanded.    86  Texas,  179. 
Clarendon  Ld.  Inv.  &  Agency  Co.  v.  McClelland  Bros.,  31  S.  W.  Rep., 

1088.     Writ  of  error  granted.  Reversed  and  remanded.     89  Texas, 

483. 
Clark  V.  Winn,  19  Texas  Civ.  App.,  223  (46  S.  W.  Rep.,  915).  'Writ  of 

error  refused. 
Clark  &  Plumb  v.  Gregory,  Cooley  &  Co.,  26  S.  W.  Rep.,  244.    Writ  of 

error  granted.    Reversed  and  remanded.    87  Texas,  189. 
Cleaver  v.  Duke,  58  S.  W.  Rep.,  145.     Application  dismissed. 
Clements  v.  Clements,  18  Texas  Civ.  App.,  617  (46  S.  W.  Rep.,  61).    Ap- 
plication dismissed. 

Vol.  LXXXXIII.  Supreme -42 


Digitized  by 


Google 


658  93  Texas  Beports. 

Coates  V.  Bush,  56  S.  W.  Eep.,  617.     Writ  of  error  refused. 

Cobb  V.  Campbell,  14  Texas  Civ.  App.,  433  (38  S.  W.  Rep.,  246).     Writ 

of  error  refused. 
Coleman  v.  Davis,  36  S.  W.  Eep.,  103.     Application  dismissed. 
Collier  v.  Couts,  45  S.  W.  Eep.,  485.     Writ  of  error  granted.     Reversed 

and  remanded.     92  Texas,  234. 
Conn.  Fire  Ins.  Co.  v.  Deavenport  (see  Phoenix  Ins.  Co.  v.  Deavenport). 
Cont.  Ins.  Co.  v.  Chase,  33  S.  W.  Rep.,  602.     Writ  of  error  refused.     89 

Texas,  212. 
Cook  V.  Carroll  Ld.  &  Cattle  Co.,  39  S.  W.  Sep.,  1006.     Writ  of  error 

refused. 
Cope  V.  Lindsey,  17  Texas  Civ.  App.,  203  (43  S.  W.  Eep.,  29).     Writ 

of  error  granted.     Affirmed  and  rendered.     91  Texas,  463. 
Craig  V.  Bennett  (no  written  opinion).     Writ  of  error  refused. 
Creswell  E.  &  C.  Co.  v.  Eoberts  County,  27  S.  W.  Sep.,  737.     Writ  of 

error  refused. 
Crow  V.  Fiddler,  3  Texas  Civ.  App.,  576  (23  S.  W.  Sep.,  17).     Writ  of 

error  refused. 
Crow  V.  Groesbeck,  39  S.  W.  Eep.,  1003.     Writ  of  error  granted.     Re- 
versed and  judgment  of  District  Court  affirmed.     91  Texas,  74. 
Cunningham  v.  Holt,  12  Texas  Civ.  App.,  150  (33  S.  W.  Rep.,  981). 

Writ  of  error  refused. 
Cushing  V.  B.  C.  Evans  Co.,  33  S.  W.  Rep.,  703.    Writ  of  error  refused. 
Daniel  v.  Mason,  36  S.  W.  Rep.,  1113.     Writ  of  error  granted.     Reversed 

and  remanded.     90  Texas,  162,  240. 
Davis  V.  Bingham,  33  S.  W.  Rep.,  1035.     Application  dismissed. 
Davis  V.  Bingham,  56  S.  W.  Rep.,  132.     Writ  of  error  refused. 
Davis  V.  McCabe,  46  S.  W.  Rep.,  837.     Application  dismissed. 
Davis  V.  Van  Wie,  30  S.  W.  Rep.,  492.     Writ  of  error  refused. 
De  Bogue  v.  Owen  (memorandum  opinion,  unpublished).     Application 

dismissed. 
Dodge  V.  Signor,  18  Texas  Civ.  App.,  45  (44  S.  W.  Rep.,  926).     Writ 

of  error  refused. 
Dohoney  v.  Womack,  1  Texas  Civ.  App.,  354  (20  S.  W.  Rep.,  950). 

Writ  of  error  refused. 
Dowlen  v.  Callahan  County  (memorandum  opinion,  unpublished).     Writ 

of  error  refused. 
Downard  v.  Natl.  L.  &  I.  Co.  of  Detroit,  22  Texas  Civ.  App.,  570  (55 

S.  W.  Rep.,  981).     Writ  of  error  refused. 
Dublin  Cotton  Oil  Co.  v.  Jarrard,  40  S.  W.  Rep.,  531.     Writ  of  error 

granted.     Affirmed.     91  Texas,  289. 
Duke  V.  Cleaver,  19  Texas  Civ.  App.,  218  (46  S.  W.  Rep.,  1128).     Ap- 
plication dismissed. 
Dulaney  v.  Walsh,  90  Texas,  329  (37  S.  W.  Rep.,  615).     Writ  of  error 

granted.     Affirmed.     90  Texas,  329. 
Dunham  B.  &  Co.  v.  McNatt,  15  Texas  Civ.  App.,  552  (39  S.  W.  Rep., 

1016).     Writ  of  error  refused. 


Digitized  by 


Google 


Civil  Appeals  Cases  Reviewed.  659 

Dunham  B.  &  Co.  v.  Bandall  C.  &  Co.,  11  Texas  Civ.  App.,  265  (32  S. 
W.  Rep.,  720).     Writ  of  error  refused. 

Dunn  V.  Price,  28  S.  W.  Rep.,  681.  Writ  of  error  granted.  Reversed 
and  remanded.     87  Texas,  318. 

Eastland  v.  Williams,  45  S.  W.  Rep.,  412.  Writ  of  error  granted.  Re- 
formed and  aflBrmed.     92  Texas,  113. 

Eddins  v.  Morris,  44  S.  W.  Rep.,  203.     Writ  of  error  refused. 

Eddy  V.  Xewton,  22  S.  W.  Rep.,  533.     Writ  of  error  refused. 

Edwards  v.  Edwards,  14  Texas  Civ.  App.,  87  (36  S.  W.  Rep.,  1080). 
Writ  of  error  refused. 

Ellis  V.  City  of  Cleburne,  35  S.  W.  Rep.,  495.     Writ  of  error  refused. 

Ellis  V.  Harrison,  52  S.  W.  Rep.,  581.     Writ  of  error  refused. 

Ellis  V.  Yernon  I.  L.  &  W.  Co.,  4  Texas  Civ.  App.,  66  (23  S.  W.  Rep., 
856).     Writ  of  error  refused.     86  Texas,  109. 

Elser  V.  City  of  Ft.  Worth,  27  S.  W.  Rep.,  739.     Writ  of  error  refused. 

Emerson  v.  Bedford,  21  Texas  Civ.  App.,  262  (51  S.  W.  Rep.,  889). 
Writ  of  error  refused. 

Estell  V.  Kirby,  48  S.  W.  Rep.,  8.     Application  dismissed. 

Euless  V.  Huffman  (oral  opinion).     Writ  of  error  refused. 

Euless  V.  Tomlinson,  38  S.  W.  Rep.,  534.     Writ  of  error  refused. 

Eustis  V.  City  of  Henrietta,  37  S.  W.  Rep.,  632.     Certificate  of  dissent. 

90  Texas,  254,  468. 

Eustis  V.  City  of  Henrietta,  41  S.  W.  Rep.,  720.     Certificate  of  dissent. 

91  Texas,  325. 

Evans  v.  Purington,  12  Texas  Civ.  App.,  158  (34  S.  W.  Rep.,  350). 

Writ  of  error  refused. 
Evans-Snider-Buel  Co.  v.  First  Natl.  Bank  of  Amarillo,  15  Texas  Civ. 

App.,  163  (39  S.  W.  Rep.,  213).     Writ  of  error  refused. 
Farmer  v.  Hale,  14  Texas  Civ.  App.,  73  (37  S.  W.  Rep.,  164).     Writ  of 

error  refused. 
Farmer  v.  Hovenkamp  (memorandum  opinion,  unpublished).     Writ  of 

error  refused. 
Farmers  &  Mechanics  Natl.  Bank  v.  Taylor,  40  S.  W.  Rep.,  876.     Writ 

of  error  granted.     Affirmed  on  remittitur.     91  Texas,  78. 
Fidelity  &  Casualty  Co.  v.  Allibone,  15  Texas  Civ.  App.,  178  (39  S.  W. 

Rep.,^  632).     Writ  of  error  refused.     90  Texas,  660. 
Fidelity  &  Casualty  Co.  v.  Getzendanner,  22  Texas  Civ.  App.,  76  (55  S. 

W.  Rep.,  179).     On  certificate  of  dissent.     Affirmed.     93  Texas,  487. 
First  Natl.  Bank  of  Meridian  v.  Stephens,  19  Texas  Civ.  App.,  560  (47 

S.  W.  Rep.,  832).     Writ  of  error  refused. 
First  Natl.  Bank  of  Montague  v.  Robertson,  3  Texas  Civ.  App.,  150  (22 

S.  W.  Rep.,.  100;  24  Id.,  659).     Application  dismissed.     85  Texas, 

578. 
Fisher  v.  TJllman,  3  Texas  Civ.  App.,  322  (22  S.  W.  Rep.,  523).     Writ 

of  error  refused. 
Fleming  v.  Stansell,  13  Texas  Civ.  App.,  558   (36  S.  W.  Rep.,  504). 

Writ  of  error  refused. 
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Folts  V.  Ferguson,  24  S.  W.  Eep.,  657.     Writ  of  error  refused. 

Fort  Worth  Comp.  Co.  v.  Chi.  E.  I.  &  T.  Ry.  Co.,  18  Texas  Civ.  App., 

622  (45  S.  W.  Rep.,  967).     Writ  of  error  refused. 
Fort  Worth  &  D.  C.  Ry.  Co.  v.  Bunrock,  46  S.  W.  Rep.,  70.     Writ  of 

error  refused. 
Fort  Worth  &  D.  C.  Ry.  Co.  v.  Daggett,  27  S.  W.  Rep.,  186.     Writ  of 

error  granted.     Reversed  and  remanded.     87  Texas,  322. 
Fort  Worth  &  D.  C.  Ry.  Co  v.  Jenkins,  29  S.  W.  Rep.,  1113.     Writ  of 

error  refused. 
Fort  Worth  &  D.  C.  Ry.  Co.  v.  Johnson,  5  Texas  Civ.  App.,  15,  24  (26 

S.  W.  Rep.,  921).     Writ  of  error  refused. 
Fort  Worth  &  D.  C.  Ry.  Co.  v.  Martin,  12  Texas  Civ.  App.,  464  (35  S. 

W.  Rep.,  21).     Writ  of  error  refused. 
Fort  Worth  &  D.  C.  Ry.  Co.  v.  Peters,  25  S.  W.  Rep.,  1077.     Writ  of 

error  granted.     AflBrmed.     87  Texas,  222. 
Fort  Worth  &  D.  C.  Ry.  Co.  v.  Thompson,  2  Texas  Civ.  App.,  170  (21 

S.  W.  Rep.,  137).     Writ  of  error  refused. 
Fort  Worth  &  D.  C.  Ry.  Co.  v.  Whitehead,  6  Texas  Civ.  App.,  595  (26 

S.  W.  Rep.,  172).     Writ  of  error  refused. 
Fort  Worth  &  D.  C.  Ry.  Co.  v.  Wilson,  3  Texas  Civ.  App.,  683  (24  S. 

W.  Rep.,  686).     Writ  of  error  granted.     Reversed  and  remanded.     85 

Texas,  516. 
Fort  Worth  &  D.  C.  Ry.  Co.  v.  Word,  32  S.  W.  Rep.,  14.    Writ  of  error 

refused.     88  Texas,  661. 
Fort  Worth  &  D.  C.  Ry.  Co.  v.  Wrenn,  20  Texas  Civ.  App.,  628  (50  S. 

W.  Rep.,  210).     Writ  of  error  refused. 
Fort  Worth  &  R.  G.  Ry.  Co.  v.  Daniels,  29  S.  W.  Rep.,  695.     Writ  of 

error  refused. 
Fort  Worth  &  R.  G.  Ry.  Co.  v.  Kime,  21  Texas  Civ.  App.,  271  (51  S.  W. 

Rep.,  558).     Writ  of  error  granted. 
Fort  Worth  &  R.  G.  Ry.  Co.  v.  Lindsey,  11  Texas  Civ.  App.,  245  (32  S. 

W.  Rep.,  714).     Writ  of  error  refused. 
Fort  Worth  St.  Ry.  Co.  v.  Allen,  39  S.  W.  Rep.,  125.     Writ  of  error  re- 
fused. 
Fort  Worth  St.  Ry.  Co.  v.  Ferguson,  29  S.  W.  Rep.,  61.     Writ  of  error 

refused. 
Franco-Texan  Ld.  Co.  v.  McCormick,  23  S.  W.  Rep.,  118.     Writ  of  error 

granted.     Reversed  and  remanded.     85  Texas,  416. 
French  v.  Koenig,  8  Texas  Civ.  App.,  341  (27  S.  W.  Rep.,  1079).     Writ 

of  error  refused. 
Frey  V.  Ft.  W.  &  R.  G.  Ry.  Co.,  6  Texas  Civ.  App.,  29  (24  S.  W.  Rep., 

950).     Writ  of  error  refused.     86  Texas,  465. 
Frost  V.  Mason,  17  Texas  Civ.  App.,  465  (44  S.  W.  Rep.,  53).     Writ  of 

error  refused. 
Gaines  v.  Newbrough,  12  Texas  Civ.  App.,  466  (34  S.  W.  Rep.,  1048). 

Writ  of  error  refused. 


Digitized  by 


Google 


Civil  Appeals  Cases  Reviewed.  661 

Gainesville,  H.  &  W.  By.  Co.  v.  Lacy,.  26  S.  W.  Eep.,  413.     Writ  of  error 

granted.     Affirmed.     86  TexaS,  244. 
Galbraith  v.  Howard,  11  Texas  Civ.  App.,  230  (32  S.  W.  Rep.,  803). 

Writ  of  error  refused. 
Galloway  v.  State  Natl.  Bank,  56  S.  W.  Rep.,  236.     Writ  of  error  re- 
fused. 
Garmany  v.  City  of  Gainesville,  41  S.  W.  Rep.,  730.     Application  dis- 
missed. 
Gass  V.  Sanger,  30  S.  W.  Rep.,  502.     Writ  of  error  refused. 
Gay  Ranch  Co.  v.  Pemberton,  57  S.  W.  Rep.,  71.     Writ  of  error  refused. 
George  v.  Lyons  (see  Lyons  v.  George). 

Germania  Bldg.  &  Loan  Assn.  v.  Orr  (opinion  of  May  8,  1897,  unpub- 
lished).    Writ  of  error  refused. 
Gibbs  V.  Jones,  46  S.  W.  Bep.,  73.     Writ  of  error  refused. 
Girand  v.  Barnard,  47  S.  W.  Bep.,  482.     Application  dismissed. 
Gist  V.  East,  16  Texas  Civ.  App.,  274  (41  S.  W.  Bep.,  396).     Writ  of 

error  granted.     Beformed  and  affirmed.     Miller  v.  Gist,  91  Texas, 

335. 
Glenn  v.  Southern  H.  B.  &  L.  Assn.     Writ  of  error  refused  May  3,  1900. 
Godair  v.  Tiller,  47  S.  W.  Bep.,  553.     Writ  of  error  refused. 
Graham  v.  Billings,  61  S.  W.  Bep.,  645.     Application  dismissed. 
Graves  v.  Hillyer,  48  S.  W.  Bep.,  889.     Writ  of  error  refused. 
Graves  v.   Horn,   33   S.   W.  Bep.,   303.     Writ   of  error  refused.     89 

Texas,  77. 
Green  v.  Edwards,  15  Texas  Civ.  App.,  382   (39  S.  W.  Bep.,  1005). 

Writ  of  error  refused. 
Greenville  Oil  &  Cotton  Co.  v.  Harkey,  20  Texas  Civ.  App.,  225  (48  S. 

W.  Bep.,  1005).     Writ  of  error  refused. 
Greer  Mills  &  Co.  v.  Biley  (oral  opinion).     Writ  of  ertor  granted.     Be- 

versed  and  remanded.     92  Texas,  699. 
Grinnan  v.  Bousseaux,  20  Texas  Civ.  App.,  19  (48  S.  W.  Bep.,  58,  781). 

Writ  of  error  refused. 
Gulf  &  B.  V.  By.  Co.  v.  Barnett,  55  S.  W.  Bep.,  986.     Writ  of  error 

refused. 
Gulf,  C.  &  S.  F.  By.  Co.  v.  Buford,  2  Texas  Civ.  App.,  115  (21  S.  W. 

Bep.,  272).     Application  dismissed.     85  Texas,  430. 
Gulf,  C.  &  S.  F.  By.  Co.  v.  Creeland,  26  S.  W.  Bep.,  153.     Writ  of  error 

refused. 
Gulf,  C.  &  S.  F.  By.  Co.  v.  Cunningham,  30  S.  W.  Bep.,  367.     Writ  of 

error  refused. 
Gulf,  C.  &  S.  F.  By.  Co.  v.  Day,  22  S.  W.  Bep.,  772.     Writ  of  error 

refused. 
Gulf,  C.  &  S.  F.  By.  Co.  v.  Delaney,  22  Texas  Civ.  App.,  427  (55  S.  W. 

Bep.,  538.     Writ  of  error  refused. 
Gulf,  C.  &  S.  F.  By.  Co.  v.  Fowler,  12  Texas  Civ.  App.,  683  (34  S.  W. 

Bep.,  661).     Writ  of  error  refused. 
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Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Gill,  5  Texas  Civ.  App.,  496  (23  S.  W.  Rep., 

142).     Writ  of  error  granted.     Affirmed.     86  Texas,  284. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Glenk,  30  S.  W.  Rep.,  278.     Writ  of  error 

refused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Higby,  26  S.  W.  Rep.,  737.     Writ  of  error 

refused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Jagoe,  32  S.  W.  Rep.,  717.     Writ  of  error 

refused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Jagoe,  32  S.  W.  Rep.,  1061.     Writ  of  error 

refused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  John,  9  Texas  Civ.  App.,  342  (29  S.  W.  Rep., 

558).     Writ  of  error  refused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Kizziah,  22  S.  W.  Rep.,  110;  26  Id.  242. 

Writ  of  error  granted.     Reversed  and  remanded.     86  Texas,  81. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Lankford,  29  S.  W.  Rep.,  933.     Writ  of  error 

granted.     Affirmed.     88  Texas,  499. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  McMahan,  6  Texas  Civ.  App.,  601  (26  S.  W. 

Rep.,  159).     Writ  of  error  refused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Nicholson,  26  S.  W.  Rep.,  54.     Writ  of  error 

refused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Pendery,  27  S.  W.  Rep.,  213.     Writ  of  error 

granted.     Reversed  and  remanded.     87  Texas,  553. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Pendery,  14  Texas  Civ.  App.,  60  (36  S.  W. 

Rep.,  793).     Writ  of  error  refused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Perry,  30  S.  W.  Rep.,  709.     Writ  of  error 

refused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Peters,  30  S.  W.  Rep.,  490.     Writ  of  error 

refused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Phillips  (see  W.  U.  Tel.  Co.  v.  PhilUps). 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Pierce,  25  S.  W.  Rep.,  1052.     Writ  of  error 

granted.     Affirmed.     87  Texas,  144. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Shearer,  1  Texas  Civ.  App.,  343  (21  S.  W. 

Rep.,  133).     Writ  of  error  refused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Simmons,  28  S.  W.  Rep.,  825.     Writ  of  error 

refused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  St.  John,  13  Texas  Civ.  App.,  257  (35  S.  W. 

Rep.,  501).     Writ  of  error  refused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Slater,  22  Texas  Civ.  App.,  583  (56  S.  W. 

Rep.,  216).     Writ  of  error  refused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Smith,  26  S.  W.  Rep.,  644.     Writ  of  error 

granted.     Reversed  and  remanded.     87  Texas,  348. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Winton,  7  Texas  Civ  App.,  57  (26  S.  W.  Rep., 

770).     Writ  of  error  refused. 
Hahn  v.  Goings,  22  Texas  Civ.  App.,  576  (56  S.  W.  Rep.,  217).     Ap- 
plication dismissed. 
Halbert  v.  Brown,  !)  Texas  Civ.  App.,  335  (31  S.  W.  Rep.,  535).     Writ 

of  error  refused. 
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Halsell  V.  McMurphy,  21  S.  W.  Rep.,  777.  Writ  of  error  granted.  Af- 
firmed.    86  Texas,  100. 

Halsell  V.  Wise  County  Coal  Co.,  19  Texas  Civ.  App.,  660  (47  S.  W. 
Rep.,  1017).     Writ  of  error  refused. 

Hammond  Co.  v.  Eggleston  (opinion  of  March  27,  1897,  unpublished). 
Petition  for  writ  of  error  dismissed. 

Hanover  F.  Ins.  Co.  v.  Shrader,  31  S.  W.  Rep.,  1100.  Writ  of  error 
refused.     89  Texas,  35. 

Hardeman  County  v.  Foard  County,  19  Texas  Civ.  App.,  212  (47  S.  W. 
Rep.,  30,  636).     Writ  of  error  refused. 

Hargadine-McKittrick  D.  G.  Co.  v.  First  Natl.  Bank  of  Jacksboro,  14 
Texas  Civ.  App.,  416  (37  S.  W.  Rep.,  622).     Writ  of  error  refused. 

Harrington  v.  Blankenship  &  Co.,  62  S.  W.  Rep.,  586.  Writ  of  error 
refused. 

Harrington  v.  Edrington,  38  S.  W.  Rep.,  246.     Writ  of  error  refused. 

Harrington  v.  McFarland,  1  Texas  Civ.  App.,  298  (21  S.  W.  Rep.,  116). 
Writ  of  error  refused. 

Harrold  v.  Warren,  46  S.  W.  Rep.,  667.  Writ  of  error  granted.  Re- 
versed and  remanded.     92  Texas,  417. 

Hartford  F.  Ins.  Co.  v.  McLemore,  26  S.  W.  Rep.,  928.  Application 
dismissed. 

Hastings  v.  O^Connor,  52  S.  W.  Rep.,  667.      Writ  of  error  refused. 

Hatcher  v.  Stipe,  46  S.  W.  Rep.,  329.     Writ  of  erroi^  refused. 

Haverman  v.  Ft.  W.  &  R.  G.  Ry.  Co.,  20  Texas  Civ.  App.,  610  (50  S.  W. 
Rep.,  166).     Writ  of  error  refused. 

Hayes  v.  Cavil,  31  S.  W.  Rep.,  313.    Writ  of  error  refused. 

Hayden  v.  Amarillo  Natl.  Bank  (oral  opinion).     Application  dismissed. 

Hays  V.  Tilson,  36  S.  W.  Rep.,  516.     Application  dismissed. 

Hays  V.  Tilson,  18  Texas  Civ.  App.,  610  (46  S.  W.  Rep.,  479).  Writ 
of  error  refused. 

Hedgecoxe  v.  Connor,  43  S.  W.  Rep.,  322.     Writ  of  error  refused. 

Hemphill  v.  T.  &  P.  Ry.  Co.,  46  S.  W.  Rep.,  874.     Writ  of  error  refused. 

Henderson  v.  Brown,  16  Texas  Civ.  App.,  464  (41  S.  W.  Rep.,  406). 
Writ  of  error  refused. 

Hendrix  v.  Gracey,  60  S.  W.  Rep.,  137.  Writ  of  error  granted.  Re- 
versed.    93  Texas,  26. 

Henrietta  Natl.  Bank  v.  Barrett,  25  S.  W.  Rep.,  466.  Writ  of  error  re- 
fused. 

Herring  v.  Herring,  51  S.  W.  Rep.,  866.     Writ  of  error  refused. 

Hinton  v.  Cameron  (see  Cameron  v.  Hinton). 

Hodges  V.  Reynolds,  37  S.  W.  Rep.,  45.     Writ  of  error  refused. 

Hogsett  V.  Mansfield  (opinion  unpublished).     Writ  of  error  refused. 

Homes  v.  City  of  Henrietta,  41  S.  W.  Rep.,  728.  Application  dismissed. 
91  Texas,  318. 

Hord  V.  Owens,  20  Texas  Civ.  App.,  21  (48  S.  W.  Rep.,  200).  Writ  of 
error  refused. 
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Houston  &  T.  C.  By.  Co.  v.  Higgins,  22  Texas  Civ.  App.,  430  (56  S.  W. 

Rep.,  744).     Writ  of  error  refused. 
Houston  &  T.  C.  Ry.  Co.  v.  McFadden,  40  S.  W.  Rep.,  216.     Writ  of 

error  granted.     Reversed  and  judgment  of  District  Court  aflBrmed. 

91  Texas,  194. 
Houston  &  T.  C.  Ry.  Co.  v.  Rodican,  15  Texas  Civ.  App.,  556  (40  S.  W. 

Rep.,  535).     Writ  of  error  refused. 
Houston  &  T.  C.  Ry.  Co.  v.  State,  36  S.  W.  Rep.,  819.     Writ  of  error 

refused.     90  Texas,  607. 
Hoxie,  Extrx.  v.  F.  &  M.  Natl.  Bank  of  Ft.  W.,  20  Texas  Civ.  App., 

462  (49  S.  W.  Rep.,  637).     Writ  of  error  refused 
Hudspeth  v.  Hord  (no  written  opinion).     Writ  of  error  refused. 
Huff  V.  Crawford,  32  S.  W.  Rep.,  592.     Writ  of  error  granted.     Reversed 

and  remanded.     89  Texas,  214. 
Huffman  v.  Eastham,  19  Texas  Civ.  App.,  227  (47  S.  W.  Rep.,  35). 

Writ  of  error  refused. 
Huggins  V.  Citizens  Natl.  Bank  of  Kansas  City,  6  Texas  Civ.  App.,  33 

(24  S.  W.  Rep.,  926).     Writ  of  error  refused. 
Huggins  V.  Hurt,  56  S.  W.  Rep.,  944.     Writ  of  error  refused. 
Huggins  V.  White,  7  Texas  Civ.  App.,  563  (27  S.  W.  Rep.,  1066).     Writ 

of  error  refused. 
Hull  V.  Woods,  38  S.  W.  Rep.,  256.     Writ  of  error  refused. 
Hurd  V.  Texas  Brewing  Co.,  51  S.  W.  Rep.,  883.     Writ  of  error  refused. 
Ingram  v.  Abbott,  14  Texas  Civ.  App.,  583  (38  S.  W.  Rep.,  626).     Writ 

of  error  refused. 
Insurance  Co.  of  N.  Am.  v.  Wicker,  54  S.  W.  Rep.,  300.     Writ  of  error 

granted.     Affirmed.     93  Texas,  390. 
Interstate  Bldg.  &  L.  Assn.  v.  Tabor,  21  Texas  Civ.  App.,  112.     Writ  of 

error  refused. 
Isaacs  &  Bro.  v.  So.  Kan.  Ry.  Co.  (see  S.  Kan.  Ry.  Co.  v.  Isaacs). 
Jackson  v.  Swayne,  45  S.  W.  Rep.,  619.     Writ  of  error  granted.     Re- 
versed and  dismissed.     92  Texas,  242. 
Jackson  v.  Wells,  13  Texas  Civ.  App.,  275  (35  S.  W.  Rep.,  528).     Writ 

of  error  refused. 
J.  A.  Kemp  Gro.  Co.  v.  Auld,  34  S.  W.  Rep.,  1053.     Writ  of  error  re- 
fused. 
J.  A.  Kemp  Gro.  Co.  v.  Sawyer,  11  Texas  Civ.  App.,  518  (33  S.  W.  Rep., 

1031).     Writ  of  error  refused. 
Jemison  v.  Scottish  Am.  Mort.  Co.,  19  Texas  Civ.  App.,  232  (46  S.  W. 

Rep.,  886).     Writ  of  error  refused. 
Jennings  v.  Wilier,  32  S.  W.  Rep.,  24,  375.     Writ  of  error  refused. 
Johnson  v.  Amarillo  Imp.  Co.  (written  opinion  apparently  unpublished). 

Writ  of  error  granted.     Affirmed.     88  Texas,  505. 
Johnson   v.    Bridges    (memorandum   opinion,   unpublished).     Writ   of 

error  dismissed. 
Johnson  v.  Foster,  34  S.  W.  Rep.,  821.     Writ  of  error  granted.     Rt^versed 

and  judgment  of  District  Court  affirmed.     89  Texas,  640. 
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Johnson  v.  Halley,  8  Texas  Civ.  App.,  137  (27  S.  W.  Bep.,  750).     Writ 

of  error  refused. 
Johnson  v.  Holland,  17  Texas  Civ.  App.,  210  (43  S.  W.  Rep.,  71) .     Writ 

of  error  refused. 
Johnson  v.  White,  27  S.  W.  Rep.,  174.     Writ  of  error  refused. 
Jones  V.  Bull,  36  S.  W.  Rep.,  601.     Writ  of  error  granted.     Reversed 

and  remanded.     90  Texas,  187. 
Jones  V.  Cole  (no  written  opinion.     AflSrmed  on  certificate).     Writ  of 

error  refused. 
Jones  V.  Erwin,  45  S.  W.  Rep.,  39;  46  Id.,  1135.     Writ  of  error  refused. 
Jones  V.  Gibbs,  18  Texas  Civ.  App.,  626  (46  S.  W.  Rep.,  73).     Writ  of 

error  refused. 
Jones  V.  Gilchrist,  27  S.  W.  Rep.,  890.     Writ  of  error  granted.     Reversed 

and  remanded.     88  Texas,  88. 
Jones  V.  Hamby,  39  S.  W.  Rep.,  1119.     Writ  of  errot  refused. 
Jones  V.  Risley,  31  S.  W.  Rep.,  545.     Writ  of  error  granted.     Reversed 

and  remanded.     91  Texas,  1. 
Jones  V.  Roach,  Receiver,  21  Texas  Civ.  App.,  301  (54  S.  W.  Rep.,  240). 

Writ  of  error  granted.     AflSrmed. 
Jones  V.  Shaw,  16  Texas  Civ.  App.,  290  (41  S.  W.  Rep.,  690).     Writ  of 

error  refused. 
Jones  V.  Smith,  21  Texas  Civ.  App.,  440  (52  S.  W.  Rep.,  561).     Writ 

of  error  refused. 
Kahler  v.  Carruthers,  18  Texas  Civ.  App.,  216  (45  S.  W.  Rep.,  160). 

Writ  of  error  refused. 
Kahn  v.  Kahn.     Writ  of  error  granted  June  21,  1900.     Pending. 
Kean  v.  Zundelowitz,  9  Texas  Civ.  App.,  350  (29  S.  W.  Rep.,  930). 

Writ  of  error  refused. 
Keating  I.  &  M.  Co.  v.  Favorite  C.  Co.,  12  Texas  Civ.  App.,  666  (35  S. 

W.  Rep.,  417).     Writ  of  error  refused. 
Kemp  Gro.  Co.  v.  Auld,  34  S.  W.  Rep.,  1053.     Writ  of  error  refused. 
Kemp  Gro.  Co.  v.  Castles  (memorandum  opinion,  unpublished).     Peti- 
tion for  writ  of  error  dismissed. 
K<^mp  Gro.  Co.  v.  Sawyer,  11  Texas  Civ.  App.,  518  (33  S.  W.  Rep., 

1031).     Writ  of  error  refused. 
Kemp  Gro.  Co.  v.  Trimble  (no  written  opinion).     Writ  of  error  refused. 
Kern  v.  Reynolds,  32  S.  W.  Rep.,  711.    Writ  of  error  refused. 
Kerr  v.  Hill,  31  S.  W.  Rep.,  1089.     Writ  of  error  refused. 
Kilgore  v.  N.  W.  Tex.  Bapf.  Ed.  Assn.,  37  S.  W.  Rep.,  473.     Writ  of 

error  granted.     Reversed  and  remanded.     90  Texas,  139. 
Kirby  v.  Natl.  L.  &  I.  Co.  of  Detroit,  22  Texas  Civ.  App.,  257  (54  S. 

W.  Rep.,  1081).     Writ  of  error  refused. 
Kolp  V.  Specht,  11  Texas  Civ.  App.,  685  (33  S.  W.  Rep.,  714).     Writ 

of  error  refused. 
Klopner  v.  Daggett  (no  written  opinion).     Writ  of  error  refused. 
Kuhn  V.  Poster,  16  Texas  Civ.  App.,  465  (41  S.  W.  Rep.,  716).     Writ 

of  error  refused. 


Digitized  by 


Google 


666  93  Texas  Reports. 

Laing  v.  State,  9  Texas  Civ.  App.,  136  (28  S.  W.  Rep.,  1040).     Writ  of 

error  refused. 
Lake  v.  Boulware,  12  Texas  Civ.  App.,  660  (35  S.  W.  Rep.,  24).     Writ 

of  error  refused. 
La  Master  v.  Dickson,  17  Texas  Civ.  App.,  473  (43  S.  W.  Rep.,  911). 

Writ  of  error  granted.     AflBrmed.     91  Texas,  593. 
Lamb  v.  James,  27  S.  W.  Rep.,  178.     Writ  of  error  granted.     Reversed 

and  rendered.     87  Texas,  485. 
Lancaster  v.  Richardson,  45  S.  W.  Rep.,  409.     Writ  of  error  refused. 
Land  Mortgage  Bank  v.  Quanah  Hotel  Co.,  32  S.  W.  Rep.,  573.     Writ 

of  error  granted.     Affirmed.     89  Texas,  332. 
Lang  V.  Crothers,  21  Texas  Civ.  App.,  118.     Writ  of  error  refused. 
Leach  v.  Leach,  11  Texas  Civ.  App.,  699  (33  S.  W.  Rep.,  703).     Writ 

of  error  refused. 
League  v.  Thorp,  3  Texas  Civ.  App.,  573  (22  S.  W.  Rep.,  179).     Writ  of 

error  refused. 
Ledbetter  v.  Higbec,  13  Texas  Civ.  App.,  267   (35  S.  W.  Rep.,  801). 

Writ  of  error  refused. 
Lillard  v.  Decatur  Cot.  Seed  Oil  Co.,  14  Texas  Civ.  App.,  67  (36  S.  W. 

Rep.,  792).     Writ  of  error  refused. 
Lindsey  v.  Rogers  (no  written  opinion).     Writ  of  error  refused. 
Lindsley  v.  Sparks,  20  Texas  Civ.  App.,  56  (48  S.  W.  Rep.,  204).     Writ 

of  error  refused. 
Lion  Fire  Ins.  Co.  of  Lond.  v.  Wicker,  54  S.  W.  Rep.,  294.     Writ  of 

error  granted.     Affirmed.     93  Texas,  397. 
Lombardi  v.  Shero,  14  Texas  Civ.  App.,  594  (37  S.  W.  Rep.,  613,  971). 

Writ  of  error  refused. 
Long  V.  Chi.  R.  I.  &  T.  Ry.  Co.,  (no  published  opinion).     Writ  of  error 

granted.     Reversed  and  remanded  June  25,  1900.     57  S.  W.  Rep., 

802.     Motion  for  rehearing  pending. 
Longley  v.  Warren,  11  Texas  Civ.  App.,  269  (33  S.  W.  Rep.,  304).     Writ 

of  error  refused. 
Looney  v.  Simpson,  25  S.  W.  Rep.,  476.     Writ  of  error  granted.     Af- 
firmed.    87  Texas,  109. 
Lumpkin  v.  Nicholson,  10  Texas  Civ.  App.,  108  (30  S.  W.  Rep.,  568). 

Writ  of  error  refused. 
Lyons  v.  George  (oral  opinion).     Petition  for  writ  of  error  dismissed. 
Lysaght  v.  Bell  (see  Bell  v.  Stewart,  44  S.  W.  Rep.,  925).     Application 

dismissed. 
McCammant  v.  Roberts,  25  S.  W.  Rep.,  731.     Writ  of  error  granted. 

Reversed  and  rendered.     87  Texas,  241. 
McConnico  v.  Thompson,  19  Texas  Civ.  App.,  539  (47  S.  W.  Rep.,  537). 

Writ  of  error  refused. 
McCord-Collings  Co.  v.  Allen  (no  written  opinion).     Writ  of  error  re- 
fused. 
McCormick  H.  M.  Co.  v.  Wesson,  41  S.  W.  Rep.,  725,  42  Id.,  328.     Writ 

of  error  refused. 
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McCutchen  v.  Jackson,  40  S.  W.  Bep.,  177.     Application  dismissed. 

McKay  v.  State  (no  written  opinion).     Application  dismissed. 

McLeod  Art.  Well  Co.  v.  Craig,  43  S.  W.  Rep.,  934.     Writ  of  error  re- 
fused. 

McLaren  v.  Jones,  32  S.  W.  Rep.,  17.     Writ  of  error  granted.     Reversed 
and  remanded.     89  Texas,  131. 

McWhirter  v.  Allen,  1  Texas  Civ.  App.,  649  (20  S.  W.  Rep.,  1007). 
Writ  of  error  refused. 

Maddox  v.  Ft.  Worth  Bldg.  Assn.,  40  S.  W.  Rep.,  822.     Writ  of  error 
refused. 

Maddox  v.  York,  64  S.  W.  Rep.,  24.     On  certificate  of  dissent.     Af- 
firmed.    93  Texas,  275. 

Magnolia  C.  &  Ld.  Co.  v.  Love,  2  Texas  Civ.  App.,  385  (21  S.  W.  Rep., 
574).     Writ  of  error  refused. 

Mallette  v.  Ft.  Worth  Pharmacy  Co.,  21  Texas  Civ.  App.,  267  (51  S. 
W.  Rep.,  859).     Writ  of  error  refused. 

Malone  v.  Wallace  (no  written  opinion).     Application  dismissed. 

Mann  v.  Earnest,  6  Texas  Civ.  App.,  606  (25  S.  W.  Rep.,  1042).     Writ 
of  error  refused. 

Marberry  v.  F.  &  M.  Natl.  Bank.,  6  Texas  Civ.  App.,  607  (26  S.  W. 
Rep.,  215).     Writ  of  error  refused. 

Marsalis  v.  Creager,  2  Texas  Civ.  App.,  368  (21  S.  W.  Rep.,  545).     Ap- 
plication dismissed.     85  Texas,  497. 

Marshall  v.  Williams  (no  written  opinion).     Application  dismissed. 

Martin  v.  Somervell  County,  21  Texas  Civ.  App.,  308  (52  S.  W.  Rep., 
556).     Writ  of  error  refused. 

Martin  Brown  Co.  v.  Auld,  34  S.  W.  Rep.,  1050.     Writ  of  error  re- 
fused. 

Martin  Brown  Co.  v.  Henderson,  9  Texas  Civ.  App.,  130  (28  S.  W.  Rep., 
695).     Writ  of  error  refused. 

Massie  v.  Meeks,  28  S.  W.  Rep.,  44.     Writ  of  error  refused. 

Maud  V.  Coppingor,  56  S.  W.  Rep.,  127.     Writ  of  error  refused. 

Meade  v.  Bartlett,  1  Texas  Civ.  App.,  342  (23  S.  W.  Rep.,  186).     Writ 
of  error  refused. 

Meade  v.  Sandidge,  30  S.  W.  Rep.,  245.     Writ  of  error  refused. 

Merchts.  Natl.  Bank  v.  Barker,  8  Texas  Civ.  App.,  332  (28  S.  W.  Rep., 
698).     Application  dismissed.     87  Texas,  435. 

Merchts.  Natl.  Bank  v.  McAnulty,  31  S.  W.  Rep.,  1091,  32  Id.,  376. 
Affirmed  in  part  and  in  part  reversed  and  rendered.     89  Texas,  124. 

Merchts.   Natl.   Bank  of  Ft.   W.   v.   Philip   &  Wiggs   Mach.   Co.,   15 
Texas  Civ.  App.,  159  (39  S.  W.  Rep.,  217).     Writ  of  error  refused. 

Mergenthaler  Linotype  Co.  v.  Williams.     Writ  of  error  refused  May 
3,  1900. 

Meyer  Bros.  Drug  Co.  v.  Marston  (no  written  opinion).     Writ  of  error 
refused. 

Miller  v.  Boone,  22  S.  W.  Rep.,  102.     Writ  of  error  granted.     Reversed 
and  judgment  of  District  Court  affirmed.     86  Texas,  74. 


Digitized  by 


Google 


668  93  Texas  Beports. 

Missouri,  K.  &.  T.  Ey.  Co.  v.  Chambers,  17  Texas  Civ.  App.,  487  (43 

S.  W.  Bep.,  1090).     Writ  of  error  refused. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Evans,  16  Texas  Civ.  App.,  68  (41  S.  W. 

Rep.,  80).     Writ  of  error  refused. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Ferch,  18  Texas  Civ.  App.,  46  (44  S.  W. 

Rep.,  317).     Writ  of  error  refused. 
Missouri,  K.  &  T.  Ry.  Co.  v.   Hannig,  41   S.   W.   Rep.,   196.     Writ 

of  error  granted.     Reversed  and  remanded.     91  Texas,  347. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Hannig,  20  Texas  Civ.  App.,  649  (49  S. 

W.  Rep.,  116).     Writ  of  error  refused. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Hanson,  13  Texas  Civ.  App.,  552  (36  S. 

W.  Rep.,  289).     Writ  of  error  refused. 
Missouri,  K.  &  T.  Ry.  Co.  v.  McPadden  Bros.,  32  S.  W.  Rep.,  18.     Writ 

of  error  granted.     Reversed  and  remanded.     89  Texas,  137,  138. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Parker  20  Texas  Civ.  App.,  470  (49  S.  W. 

Rep.,  717,  50  Id.,  606).     Writ  of  error  refused. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Quarles,  22  Texas  Civ.  App.,  83  (54  S.  W. 

Rep.,  251).     Writ  of  error  refused. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Rogers,  40  S.  W.  Rep.,  849.     Writ  of  error 

granted.     Reversed  and  remanded.     91  Texas,  52. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Russell,  8  Texas  Civ.  App.,  578  (28  S.  W. 

Rep.,  1042).     Writ  of  error  refused. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Stone,' 56  S.  W.  Rep.,  933.     Writ  of  error 

refused. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Warren,  39  S.  W.  Bep.,  652.     Writ  of  error 

granted.     Affirmed  on  remittitur.     90  Texas,  566. 
Missouri,  K.  &  T.  By.  Co.  v.  Wells,  22  Texas  Civ.  App.,  255  (54  S.  W. 

Bep.,  939).     Writ  of  error  refused. 
Missouri,  K.  &  T.  By.  Co.  v.  White,  22  Texas  Civ.  App.,  424  (56  S.  W. 

Bep.,  593).     Writ  of  error  refused. 
Missouri  Pac.  By.  Co.  v.  Behee,  2  Texas  Civ.  App.,  107   (21  S.  W. 

Bep.,  384) .     Writ  of  error  refused. 
Missouri  Pac.  By.  Co.  v.  Bond,  2  Texas  Civ.  App.,  104   (20  S.  W. 

Bep.,  930).     Writ  of  error  refused. 
Missouri  Pac.  By.  Co.  v.  King,  2  Texas  Civ.  App.,  122   (20  S.  W. 

Bep.,  1014,  23  Id.,  913).     Writ  of  error  refused. 
Missouri  Pac.  By.  Co.  v.  Patton,  25  S.  W.  Bep.,  339.     Writ  of  error 

granted.     Affirmed.     26  S.  W.  Bep.,  978. 
Mitchell  County  v.  City  Natl.  Bank,  39  S.  W.  Bep.,  628.     Writ  of  error 

granted.     Beversed  and  remanded.     91  Texas,  361. 
Mitchell  County  v.  Noel  Young  B.  &  S.  Co.  (see  N.  Y.  B.  &  S.  Co.  v. 

Mitchell  County). 
Montague  County  v.  Meadows,  31  S.  W.  Bep.,  694.     Writ  of  error  re- 
fused. 
Moody  &  Co.  V.  McEimmon  &  Co.,  7  Texas  Civ.  App.,  582  (27  S.  W. 

Bep.,  780).     Application  dismissed.     87  Texas,  260. 
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Moore  v.  Powell,  6  Texas  Civ.  App.,  43  (25  S.  W.  Eep.,  472).     Writ  of 

error  refused. 
Moriris  v.  Davis,  31  S.  W.  Rep.,  850.     Writ  of  error  refused. 
Morris  v.  Eddins,  18  Texas  Civ.  App.,  38  (44  S.  W.  Rep.,  203).     Writ 

of  error  refused. 
Morris  v.  Triplett,  44  S.  W.  Rep.,  684.     Application  dismissed. 
Mortimer  Ld.  Co.  v.  Stringfellow  (memorandum  opinion,  unpublished). 

Application  dismissed. 
Moses  V.  U.  P.  Ry.  Co.,  41  S.  W.  Rep.,  154.     Writ  of  error  refused. 
Mutual  Life  Ins.^Co.  of  N.  Y.  v.  Baker,  10  Texas  Civ.  App.,  515  (31  S. 

W.  Rep.,  1072).     Application  dismissed.     89  Texas,  263. 
Mutual  Life  Ins.  Co.  of  N.  Y.  v.  Walden,  26  S.  W.  Rep.,  1012.     Appli- 

cation  dismissed. 
Mutual  Res.  Fund  Life  Assn.  v.  Tolbert,  33  S.  W.  Rep.,  295.     Writ  of 

error  refused.  ^ 

Nichols  v.  Porter,  7  Texas  Civ.  App.,  302  (26  S.  W.  Rep.,  859).     Writ 

of  error  refused. 
Xoel  Young  Bond  &  Stock  Co.  v.  Mitchell  County,  21  Texaa  Civ.  App., 

638  (54  S.  W.  Rop.,  284).     Writ  of  error  refused. 
Xorthside  Ry.  Co.  v.  Worthington,  27  S.  W.  Rep.,  746.     Writ  of  error 

granted.     Reversed  and  remanded.     88  Texas,  562. 
Nunn  V.  Mayes,  9  Texas  Civ.  App.,  366  (30  S.  W.  Rep.,  479).     Writ  of 

error  refused. 
Olcott  V.  Ferris,  24  S.  W.  Rep,,  848.     Writ  of  error  refused. 
Olcott  V.  Lawless  (no  written  opinion).     Application  dismissed. 
Orient  Ins.  Co.  v.  Moffatt,  15  Texas  Civ.  App.,  385  (39  S.  W.  Rep., 

1013).     Application  dismissed. 
Owen  V.  De  Begue  (see  Do  Begue  v.  Owen). 
Pace  V.  Potter,  20  S.  W.  Rep.,  928.     Writ  of  error  granted.     Reversed 

and  rendered.     85  Texas,  473. 
Pardue  v.  White,  21  Texas  Civ.  App.,  121  (50  S.  W.  Rep.,  591).     Writ 

of  error  refused. 
Paris  Exchange  Bank  v.  Hulen,  21  Texas  Civ.  App.,  285.     Writ  of  error 

refused. 
Parker  v.  Walker,  15  Texas  Civ.  App.,  370  (39  S.  W.  Rep.,  611).     Writ 

of  error  refused. 
Parlin  &  OrendorfE  Co.  v.  Cantrell,  40  S.  W.  Rep.,  415.     Writ  of  error 

refused. 
Payton  v.  Love,  20  Texas  Civ.  App.,  613  (49  S.  W.  Rep.,  1109).     Writ 

of  error  refused. 
Perry  v.  Bassett,  16  Texas  Civ.  App.,  288  (41  S.  W.  Rep.,  523).     Writ 

of  error  refused. 
Phoenix  Ins.  Co.  of  London  v.  Deavenport,  16  Texas  Civ.  App.,  283  (41 

S.  W.  Rep.,  399).     Writ  of  error  refused. 
Phoenix  Ins.  Co.  v.  Shearman,  17  Texas  Civ.  App.,  456  (43  S.  W.  Rep., 

930,  1063).     Writ  of  error  refused. 
Pierson  v.  Bryan  (see  Bryan  v.  Pierson). 
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Pierson  v.  Sanger  Bros.,  51  S.  W.  Eep.,  869.     Writ  of  error  granted 

Eeversed  and  remanded.     93  Texas,  160. 
P.  J.  Willis  &  Bro.  Co.  v.  Sommerville,  3  Texas  Civ.  App.,  509  (22  S. 

W.  Eep.,  781).     Writ  of  error  refused. 
Posey  V.  Aiken  (opinion  unpublished).     Writ  of  error  refused. 
Prim  V.  Glass,  48  S.  W.  Rep.,  57.     Writ  of  error  refused. 
Pryor  v.  Jolly,  39  S.  W.  Eep.,  1019.     Writ  of  error  granted.     Reverstd 

and  remanded.     91  Texas,  86. 
Purcell  V.  T.  &  P.  Ey.  Co.,  43  S.  W.  Eep.,  836.     Writ  of  error  granted. 

Eeversed.     Judgment  of  District  Court  affirmed.     91  Texas,  585. 
Eandolph  v.  Brown,  21  Texas  Civ.  App.,  617   (53  S.  W.  Eep.,  825). 

Writ  of  error  refused. 
Eaynor  Cat.  Co.  v.  Bedford,  44  S.  W.  Eep.,  419.     Writ  of  error  refused. 

91  Texas,  642. 
Eead  v.  Henderson,  57  S.  W.  Eep.,  78.     Writ  of  error  refused. 
Eector  v.  Erath  Cattle  Co.,  18  Texas  Civ.  App.,  412  (45  S.  W.  Eep., 

427).     Writ  of  error  refused. 
Eeed  v.  Talley,  13  Texas  Civ.  App.,  286  (35  S.  W.  Eep.,  805).     Writ 

of  error  refused. 
Eeichstetter  v.  Eeese,  39  S.  W.  Eep.,  597.     Writ  of  error  refused. 
Eembert  v.  Wood,  16  Texas  Civ.  App.,  468  (41  S.  W.  Eep.,  525).     Writ 

of  error  refused. 
Eigsby  V.  Galeeron,  15  Texas  Civ.  App.,  377  (39  S.  W.  Eep.,  650).     Writ 

of  error  refused.  * 
Eintleman  v.  Hahn,  20  Texas  Civ.  App.,  244  (49  S.  W.  Eep.,  174). 

Writ  of  error  refused. 
Eives  V.  Stephens,  28  S.  W.  Eep.,  707.     Writ  of  error  refused. 
Eobinson  v.  State,  28  S.  W.  Eep.,  566.     Application  dismissed.     87 

Texas,  562. 
Eogers  v.  Gates  (no  written  opinion).    Writ  of  error  refused. 
Eoller  V.  Eied,  24  S.  W.  Eep.,  655.     Writ  of  error  granted.    Eeversed 

and  remanded.    87  Texas,  69. 
Eoot  V.  Baldwin,  52  S.  W.  Eep.,  586.  Writ  of  error  refused. 
Eoss  V.  Strahorn,  Hutton,  Evans  Commission  Co.,  18  Texas  Civ.  App., 

698  (46  S.  W.  Eep.,  398).    Writ  of  error  refused. 
Eucker  v.  Strong  (no  published  opinion).     Writ  of  error  refused. 
St.  Louis,  A.  &  T.  Ey.  Co.  v.  Henderson,  32  S.  W.  Eep.,  143.    Writ  of 

error  granted.    Eeversed  and  remanded.    86  Texas,  307. 
St.  Louis  S.  W.  Ey.  Co.  v.  Byas,  12  Texas  Civ.  App.,  657  (35  S.  W.  Eep., 

22).    Writ  of  error  refused. 
St.  Louis  S.  W.  Ky.  Co.  v.  Cassaday,  48  S.  W.  Eep.,  6.    Writ  of  error 

granted.    Reversed  and  remanded.    92  Texas,  525. 
St.  Louis  S.  W.  Ey.  Co.  v.  Smith,  20  Texas  Civ.  App.,  451  (49  S.  W.  Eep., 

627).     Writ  of  error  refused. 
Salmon  v.  Huff,  9  Texas  Civ.  App.,  164  (28  S.  W.  Eep.,  1044).    Writ  of 

error  refused. 
Sams  V.  Creager  (see  Marsalis  v.  Crcager). 
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Sanborn  v.  Murphy,  5  Texas  Civ.  App.,  509  (25  S.  W.  Bep.,  459).  Writ 
of  error  granted.    Affirmed.    86  Texas,  437. 

Sanders  v.  Hall,  22  Texas  Civ.  App.,  282  (55  S.  W.  Rep.,  594).  Writ  of 
error  refused. 

Sanderson  v.  Faulk,  35  S.  W.  Rep.,  409.  Writ  of  error  granted.  Re- 
versed and  judgment  of  District  Court  affirmed.    89  Texas,  692. 

Sanger  v.  Henderson,  1  Texas  Civ.  App.,  412  (21  S.  W.  Rep.,  114). 
Application  dismissed.    85  Texas,  404. 

Schmidt  v.  Huff,  28  S.  W.  Rep.,  1053.  Application  dismissed.  Powers 
V.  Schmidt,  87  Texas,  385. 

Scott  V.  Crawford,  16  Texas  Civ.  App.,  477  (41  S.  W.  Rep.,  697).  Writ 
of  error  refused. 

Scott  V.  State,  6  Texas  Civ.  App.,  343  (25  S.  W.  Rep.,  337).  Writ  of 
error  refused.  (To  a  former  judgment,  dismissing  appeal,  writ  of 
error  was  granted,  and  that  judgment  reversed  and  cause  remanded. 
86  Texas,  321.) 

Scottish  Am.  Mtg.  Co.  v.  Jemison,  46  S.  W.  Rep.,  886.  Writ  of  error  re- 
fused. 

Sevier  v.  Carson,  28  S.  W.  Rep.,  224.    Writ  of  error  refused. 

Seymour  Opera  House  Co.  v.  Thurston,  18  Texas  Civ.  App.,  417  (45 
S.  W.  Rep.,  815).    Writ  of  error  refused. 

Shappard  v.  Cage,  19  Texas  Civ.  App.,  206  (Cage  v.  Shappard,  46  S. 
W.  Rep.,  839).     Writ  of  error  refused. 

Shaw  V.  Holloway,  13  Texas  Civ.  App.,  254  (35  S.  W.  Rep.,  800).  Writ 
of  error  refused. 

Shelton  v.  Jackson,  20  Texas  Civ.  App.,  443  (49  S.  W.  Rep.,  415).  Writ 
of  error  refused. 

Sherman,  S.  &  S.  Ry.  Co.  v.  Bridges,  16  Texas  Civ.  App.,  64  (40  S.  W. 
Rep.,  536).    Writ  of  error  refused. 

Sherman,  S.  &  S.  Ry.  Co.  v.  Payne,  40  S.  W.  Rep.,  43.  Writ  of  error 
refused. 

Shetter  v.  Ft.  W.  &  D.  C.  Ry.  Co.,  46  S  W.  Rep.,  875.  Application  dis- 
missed. 

Smith  V.  Allen,  40  S.  W.  Rep.,  204.    Writ  of  error  refused. 

Smith  V.  Estill,  28  S.  W.  Rep.,  801.  Writ  of  error  granted.  Reversed 
and  remanded.    87  Texas,  264. 

Smith  V.  Richardson  Lumber  Co.,  47  S.  W.  Rep.,  386,  753.  Writ  of 
error  granted.    Reversed  and  remanded.    92  Texas,  448. 

Smith  V.  Smith,  10  Texas  Civ.  App.,  485  (32  S.  W.  Rep.,  28).  Writ  of 
error  refused. 

Smith  V.  Wilson,  20  S.  W.  Rep.,  1119.  Application  dismissed.  85  Texas, 
402. 

Smoot  V.  Richards,  16  Texas  Civ.  App.,  662.(39  S.  W.  Rep.,  133).  Writ 
of  error  refused. 

Sneed  v.  Sellers  (memorandum  opinion,  unpublished).  Application  dis- 
missed. 
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Southern  B.  &  L.  Assn.  v.  Bean,  49  S.  W.  Eep.,  910.    Writ  of  error  re- 
fused. 
Southern  Kan.  Ry.  Co.  v.  Isaacs  &  Bro.,  49  S.  W.  Rep.,  690.    Application 

dismissed. 
S.  W.  Inv.  Co.  V.  Crawford,  16  Texas  Civ.  App.,  475  (41  S.  W.  Rep., 
720).    Writ  of  error  refused. 

Spencer  v.  Jones,  47  S.  W.  Rep.,  29,  665.    Writ  of  error  granted.    Re- 
versed and  remanded.    92  Texas,  516. 

Stallings  v.  Hullum,  33  S.  W.  Rep.,  1033.     Writ  of  error  granted.     Re- 
versed and  rendered.    89  Texas,  431. 

Stanley  v.  Hamilton,  33  S.  W.  Rep.,  601.    Writ  of  error  refused. 

Stanley  v.  Warren.     (Memorandum  opinion,  unpublished,  affirming  as 
per  written  opinion  in  Stanley  v.  Hamilton.)    Writ  of  error  refused. 

State  V.  Bledsoe.    (Written  opinion  June  14,  1893,  apparently  unpub- 
lished.)    Writ  of  error  refused. 

State  V.  Deaton,  52  S.  W.  Rep.,  591.    Writ  of  error  granted.    Reversed 
and  rendered.    93  Texas,  243. 

State  V.  Farmer,  57  S.  W.  Rep.,  84.     Writ  of  error  granted  June  28, 
1900. 

State  V.  Harvey,  11  Texas  Civ.  App.,  691  (33  S.  W.  Rep.,  885).    Writ  of 
error  refused. 

State  ex  rel.  Ward  v.  McKay  (see  McKay  v.  State). 

Steffens  v.  Jackson,  16  Texas  Civ.  App.,  280  (41  S.  W.  Rep.,  520).  Writ 
of  error  refused. 

Stephens  v.  Moodie,  30  S.  W.  Rep.,  490.    Writ  of  error  refused. 

Stewart  v.  Purvis,  20  Texas  Civ.  App.,  647.    Writ  of  error  refused. 

Still  V.  Lombardi,  8  Texas  Civ.  App.,  315  (27  S.  W.  Rep.,  845).    Writ 
of  error  refused. 

Stooksbury  v.  Swan,  21  S.  W.  Rep.,  694.    On  certificate  of  dissent.    Ma- 
jority opinion  affirmed.    85  Texas,  563. 

Story  V.  Birdwell,  45  S.  W.  Rep.,  847.    Writ  of  error  refused. 

Story  V.  Jones,  16  Texas  Civ.  App.,  60  (40  S.  W.  Rep.,  417).    Writ  of  er- 
ror refused. 

Strang  v.  Pray,  34  S.  W.  Rep.,  666.    Writ  of  error  granted.    Affirmed. 
89  Texas,  525. 

S.  S.  &  Mt.  P.  Ry.  Co.  V.  St.  L.  A.  &  T.  Ry.  Co.,  2  Texas  Civ.  App.,  650 
(22  S.  W.  Rep.,  107).    Writ  of  error  refused. 

Sugarman  v.  TJ.  P.  Ry.  Co.,  41  S.  W.  Rep.,  1103.    Writ  of  error  refused. 

Sup.  Lodge  Natl.  Res.  Assn.  v.  Moreland.    (No  written  opinion.)    Writ 
of  error  refused. 

Swayne  v.  Chase,  29  S.  W.  Rep.,  418.    Writ  of  error  granted.    Reversed 
and  judgment  of  District  Court  affirmed.    88  Texas,  218. 

Swarae  v.  Terrell,  20  Texas  Civ.  App.,  31  (48  S.  W.  Rep.,  218).    Writ  of 
error  refused. 

Tackaberry  v.  City  Natl.  Bank,  22  S.  W.  Rep.,  121.     Writ  of  error 
granted.^    Affirmed.    85  Texas,  488. 

Talley  v.  Moseley.    (No  written  opinion.)    Writ  of  error  refused. 
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Tarrant  County  A.  M.  &  B.  S.  Assn.  v.  Kit,  10  Texas  Civ.  App.,  085 
(31  S.  W.  Rep.,  1080).    Writ  of  error  refused. 

Taylor  v.  Ferguson.  (Written  opinion,  November  29,  1893,  apparently 
unpublished.)  Writ  of  error  granted.  Reversed  and  remanded.  87 
Texas,  1. 

Taylor  v.  Stephens,  17  Texas  Civ.  App.,  36  (42  S.  W.  Rep.,  1048).  Writ 
of  error  refused. 

Taylor  v.  Taul,  31  S.  W.  Rep.,  1085.  Writ  of  error  granted.  Affirmed. 
88  Texas,  665. 

Tennille  v.  Morgan,  35  S.  W.  Rep.,  514.    Writ  of  error  refused. 

Texarkana  &  Ft.  S.  Ry.  Co.  v.  Hartford  Ins.  Co.,  17  Texas  Civ.  App., 
498  (44  S.  W.  Rep.,  533).    Writ  of  error  refused. 

Texas  Brewing  Co.  v.  Anderson,  40  S.  W.  Rep.,  737.  Writ  of  error  re- 
fused. 

Texas  Brewing  Co.  v.  Dickey,  20  Texas  Civ.  App.,  606  (49  S.  W.  Rep., 
935).    Writ  of  error  refused. 

Texas  Brewing  Co.  v.  Durrum,  46  S.  W.  Rep.,  880.  Writ  of  error  re- 
fused. 

Texas  Cent.  Ry.  Co.  v.  Brock,  30  S.  W.  Rep.,  274.  Writ  of  error  granted. 
Reversed  and  remanded.    88  Texas,  310. 

Texas  Cent.  Ry.  Co.  v.  Stuart,  1  Texas  Civ.  App.,  642  (20  S.  W.  Rep., 
962).    Writ  of  error  refused. 

Texas  Consol.  Compr.  Mfg.  Assn.  v.  Paddock.  (No  written  opinion.) 
Writ  of  error  refused. 

Texas  Ld.  &  Mort.  Co.  v.  State,  1  Texas  Civ.  App.,  616  (23  S.  W.  Rep., 
258).    Writ  of  error  refused. 

Texas  Loan  Agency  v.  Gray,  34  S.  W.  Rep.,  650.    Writ  of  error  refused. 

Texas  &  Pac.  Coal  Co.  v.  Connaughton,  20  Texas  Civ.  App.,  642  (50  S. 
W.  Rep.,  173).    Writ  of  error  refused. 

Texas  &  Pac.  Coal  Co.  v.  Lawson,  10  Texas  Civ.  App.,  491  (31  S.  W. 
Rep.,  843).  Writ  of  error  granted.  Reversed  and  remanded.  89 
Texas,  394. 

Texas  &  P.  Ry.  Co.  v.  Avery,  19  Texas  Civ.  App.,  235  (46  S.  W.  Rep., 
897).    Writ  of  error  refused. 

Texas  &  P.  Ry.  Co.  v.  Berchfield,  19  Texas  Civ.  App.,  228  (46  S.  W.  Rep., 
900).    Writ  of  error  refused. 

Texas  &  P.  Ry.  Co.  v.  Bigham,  36  S.  W.  Rep.,  1111.  Writ  of  error 
granted.    Reversed  and  remanded.    90  Texas,  223. 

Texas  &  P.  Ry.  Co.  v.  Bigham,  47  S.  W.  Rep.,  814.  Writ  of  error  re- 
fused. 

Texas  &  P.  Ry.  Co.  v.  Black,  57  S.  W.  Rep.,  330.     Writ  of  error  refused. 

Texas  &  P.  Ry.  Co.  v.  Bowlin,  32  S.  W.  Rep.,  918.  Writ  of  error  re- 
fused. 

Texas  &  P.  Ry.  Co.  v.  Brown,  11  Texas  Civ.  App.,  503  (33  S.  W.  Rep., 
146).    Writ  of  error  refused. 
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Texas  &  P.  Ry.  Co.  v.  Burton,  30  S.  W.  Rep.,  491.     Writ  of  error  re- 
fused. 
Texas  &  P.  Ry.  Co.  v.  Cornelius,  10  Texas  Civ.  App.,  125  (30  S.  W. 

Rep.,  720).  Writ  of  error  refused. 
Texas  &  P.  Ry.  Co.  v.  Crow,  3  Texas  Civ.  App.,  266  (22  S.  W.  Rep.,  928). 

Writ  of  error  refused. 
Texas  &  P.  Ry.  Co.  v.  Crow,  40  S.  W.  Rep.,  510.    Writ  of  error  refused. 
Texas  &  P.  Ry.  Co.  v.  Dennis,  4  Texas  Civ.  App.,  90  (23  S.  W.  Rep., 

400).     Writ  of  error  refused. 
Texas  &  P.  Ry.  Co.  v.  Donovan  &  Co.,  23  S.  W.  Rep.,  735.    Writ  of  error 

granted.    Affirmed.    86  Texas,  378. 
Texas  &  P.  Ry.  Co.  v.  Easton,  2  Texas  Civ.  App.,  378  (21  S.  W.  Rep., 

575).    Writ  of  error  refused. 
Texas  &  P.  Ry.  Co.  v.  Eberheart,  40  S.  W.  Rep.,  1060.    Writ  of  error 

granted.    Affirmed.    91  Texas,  321. 
Texas  &  P.  Ry.  Co.  v.  Gale,  35  S.  W.  Rep.,  802.    Writ  of  error  refused. 
Texas  &  P.  Ry.  Co.  v.  Gay,  27  S.  W.  Rep.,  742.    Writ  of  error  granted. 

Affirmed.    88  Texas,  111. 
Texas  &  P.  Ry.  Co.  v.  Gay,  38  S.  W.  Rep.,  533.    Writ  of  error  refused, 
Texas  &  P.  Ry.  Co.  v.  Gorman,  2  Texas  Civ.  App.,  144  (21  S.  W.  Rep., 

158).    Writ  of  error  refused. 
Texas  &  P.  Ry.  Co.  v.  Hall,  17  Texas  Civ.  App.,  45  (43  S.  W.  Rep.,  25). 

Writ  of  error  refused. 
Texas  &  P.  Ry.  Co.  v.  Hudman,  8  Texas  Civ.  App.,  309  (28  S..W.  Rep., 

388).    Writ  of  error  refused. 
Texas  &  P.  Ry.  Co.  v.  Humphries,  20  Texas  Civ.  App.,  28  (48  S.  W.  Rep., 

£01).    Writ  of  error  refused. 
Texas  &  P.  Ry.  Co.  v.  Johnson,  34  S.  W.  Rep.,  186.    On  certificate  of 

dissent.     Reversed.     89  Texas,  519. 
Texas  &  P.  Ry.  Co.  v.  Johnson,  14  Texas  Civ.  App.,  566  (37  S.  W.  Rep., 

973).     Writ  of  error  refused.     90  Texas,  304. 
Texas  &  P.  Ry.  Co.  v.  Jones,  39  S.  W.  Rep.,  124.    Writ  of  error  refused. 
Texas  &  P.  Ry.  Co.  v.  Kenna,  52  S.  W.  Rep.,  555.    Writ  of  error  refused. 
Texas  &  P.  Ry.  Co.  v.  Lancaster,  30  S.  W.  Rep.,  490.    Writ  of  error  re- 
fused. 
Texas  &  P.  Ry.  Co.  v.  Laverty,  4  Texas  Civ.  App.,  74  (22  S.  W.  Rep., 

1047).    Writ  of  error  refused. 
Texas  &  P.  Ry.  Co.  v.  McCoy,  17  Texas  Civ.  App.,  494  (44  S.  W.  Rep., 

25).   tWrit  of  error  refused. 
Texas  &  P.  Ry.  Co.  v.  Malone,  15  Texas  Civ.  App.,  56  (38  S.  W.  Rep., 

538).    Writ  of  error  refused. 
Texas  &  P.  Ry.  Co.  v.  Mayfield,  56  S.  W.  Rep.,  942.    Writ  of  error  re- 
fused. 
Texas  &  P.  Ry.  Co.  v.  Moore,  43  S.  W.  Rep.,  67.    Writ  of  error  refused. 
Texas  &  P.  Ry.  Co.  v.  Mother,  5  Texas  Civ.  App.,  87  (24  S.  W.  Rep., 

79).    Writ  of  error  refused. 
Texas  &  P.  Ry.  Co.  v.  Neill,  30  S.  W.  Rep.,  369.    Writ  of  error  refused. 
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Texas  &  P.  Ry.  Co.  v.  Nelson,  9  Texas  Civ.  App.,  156  (29  S.  W.  Rep., 

78).    Writ  of  error  refused. 
Texas  &  P.  Ry.  Co.  v.  Pyron  (no  published  opinion).     Writ  of  error 

refused. 
Texas  &  P.  Ry.  Co.  v.  Raney,  23  S.  W.  Rep.,  340.    Writ  of  error  granted. 

Affirmed.   *^86  Texas,  373. 
Texas  &  P.  Ry.  Co.  v.  Reeves,  15  Texas  Civ.  App.,  157  (39  S.  W.  Rep., 

135).    Writ  of  error  refused.    90  Texas,  499. 
Texas  &  P.  Ry.  Co.  v.  Robertson,  35  S.  W.  Rep.,  505.    Writ  of  error 

refused. 
Texas  &  P.  Ry.  Co.  v.  Robinson,  4  Texas  Civ.  App.,  121  (23  S.  W.  Rep., 

433).    Writ  of  error  refused. 
Texas  &  P.  Ry.  Co.  v.  Scharbauer,  52  S.  W.  Rep.,  589.    Writ  of  error 

refused. 
Texas  &  P.  Ry.  Co.  v.  Scharbauer,  52  S.  W.  Rep.,  590.     Writ  of  error 

refused. 
Texas  &  P.  Ry.  Co.  v.  Staggs,  37  S.  W.  Rep.,  609.    Certificate  of  dissent. 

Majority  opinion  affirmed.     90  Texas,  256,  458. 
Texas  &  P.  Ry.  Co.  v.  Tom  Green  County  Cattle  Co.,  15  Texas  Civ.  App., 

147  (38  S.  W.  Rep.,  1138).    Writ  of  error  refused. 
Texas  &  P.  Ry.  Co.  v.  Truesdell,  21  Texas  Civ.  App.,  125  (51  S.  W. 

Rep.,  272).     Writ  of  error  refused. 
Texas  &  P.  Ry.  Co.  v.  Watkins,  26  S.  W.  Rep.,  760.     Writ  of  error 

granted.    Affirmed.    88  Texas,  20. 
Texas  &  P.  Ry.  Co.  v.  Wilson,  85  Texas,  507  (21  S.  W.  Rep.,  373).    Writ 

of  error  refused^    85  Texas,  507. 
Thompson  v.  Autrey,  57  S.  W.  Rep.,  47.     Writ  of  error  refused.     Re- 
hearing pending. 
Thompson  v.  Langdon,  28  S.  W.  Rep.,  931.    Writ  of  error  granted.    Re- 
versed and  rendered.    87  Texas,  254. 
Thorp  V.  Gordon,  43  S.  W.  Rep.,  323.    Writ  of  error  refused. 
Tittle  V.  Vanleer,  27  S.  W.  Rep.,  736.    Writ  of  error  granted.    Reversed 

and  remanded.    89  Texas,  174. 
Toyaho  Creek  Ir.  Co.  v.  Hutchens,  21  Texas  Civ.  App.,  274  (51  8.  W. 

Rep.,  101).    Writ  of  error  refused. 
Triplett  v.  Morris,  18  Texas  Civ.  App.,  50  (44  S.  W.  Rep.,  684).    Appli- 
cation dismissed. 
Utley  V.  Smith,  32  S.  W.  Rep.,  906.    Application  dismisseu. 
Voorhies  v.  Fry,  52  S.  W.  Rep.,  580.    Application  dismissed. 
Wade  V.  Odle,  54  S.  W.  Rep.,  786.    Writ  of  error  refused. 
Wagner  v.  Marple,  10  Texas  Civ.  App.,  505  (31  S.  W.  Rep.,  691).    Writ 

of  error  refused. 
Waggoner  v.  Flack,  21  Texas  Civ.  App.,  449  (52  S.  W.  Rep.,  584).    Writ 

of  error  refused. 
Waggoner  v.  Wise  County,  17  Texas  Civ.  App.,  220  (43  S.  W.  Rep.,  836). 

Writ  of  error  refused. 
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Waggoner  &  Son  v.  Whaley,  21  Texas  Civ.  App.,  1  (50  S.  W.  Eep.,  153> 

Writ  of  error  refused. 
Walton  V.  Burnett  (no  written  opinion).    Application  dismissed. 
Walton  V.  Wagoner  (no  written  opinion).    Application  dismissed. 
Wallace  v.  Byers  Bros.,  14  Texas  Civ.  App.,  574  (38  S.  W.  Kep.,  228). 

Writ  of  error  refused. 
Ward  V.  WHson,  17  Texas  Civ.  App.,  28  (43  S.  W.  Rep.,  833).    Writ  of 

error  granted.    Affirmed.    92  Texas,  22. 
Ward  V.  Worsham,  6  Texas  Civ.  App.,  22  (24  S.  W.  Rep.,  843).    Writ  of 

error  refused. 
Ware  v.  Millican,  30  S.  W.  Rep.,  728.    Writ  of  error  refused. 
Waters  v.  East,  56  S.  W.  Rep.,  939.    Writ  of  error  refused. 
Weatherford  M.  W.  &  N.  W.  Ry.  Co.  v.  Duncan,  10  Texas  Civ.  App., 

479  (31  S.  W.  Rep.,  562).     Writ  of  error  granted.     Affirmed.     88 

Texas,  611. 
Weatherford  M.  W.  &  N.  W.  Ry.  Co.  v.  Granger,  22  S.  W.  Rep.,  70,  959. 

Writ  of  error  granted.    Reversed  and  remanded.    86  Texas,  350. 
Weatherford  M.  W.  &  N.  W.  Ry.  Co.  v.  Wood,  29  S.  W.  Rep.,  411.     Writ 

of  error  granted.    Affirmed.    88  Texas,  191. 
Weaver  v.  Simmons,  15  Texas  Civ.  App.,  154  (38  S.  W.  Rep.,  1140). 

Writ  of  error  refused. 
Weems  v.  Watson,  39  S.  W.  Rep.,  135.     Writ  of  error  granted.     Re- 
versed and  remanded  in  part.    91  Texas,  35. 
Weil,  Dreyfus  &  Co.  v.  Mittenthal,  45  S.  W.  Rep.,  1131.    Writ  of  error 

refused. 
Weir  Plow  Co.  v.  Armentrout,  9  Texas  Civ.  App.,  117  (28  S.  W.  Rep., 

1045).    Writ  of  error  refused. 
Wells  V.  Christopher  (oral  opinion).     Writ  of  error  refused. 
W.  U.  Tel.  Co.  V.  Boots,  10  Texas  Civ.  App.,  540  (31  S.  W.  Rep.,  825). 

Writ  of  error  refused. 
W.  U.  Tel.  Co.  V.  Carver,  15  Texas  Civ.  App.,  547  (39  S.  W.  Rep.,  1021). 

Writ  of  error  refused. 
W.  U.  Tel.  Co.  V.  Clark,  38  S.  W.  Rep.,  225.     Writ  of  error  refused. 
W.  U.  Tel.  Co.  V.  Davis,  16  Texas  Civ.  App.,  268  (41  S.  W.  Rep.,  392). 

Writ  of  error  refused. 
W.  U.  Tel.  Co.  v.  Drake,  C.  A.,  13  Texas  Civ.  App.,  572  (36  S.  W.  Rep., 

786).    Writ  of  error  refused. 
W.  U.  Tel.  Co  V.  Drake,  R.,  38  S.  W.  Rep.,  632.    Writ  of  error  refused 
W.  U.  Tel.  Co.  V.  Evans,  5  Texas  Civ.  App.,  55  (23  S  W.  Rep.,  998). 

Writ  of  error  refused. 
W.  U.  Tel.  Co.  V.  Gossett,  15  Texas  Civ.  App.,  52  (38  S.  W.  Rep.,  536). 

Writ  of  error  refused. 
W.  U.  Tel.  Co.  V.  Grigsby,  29  S.  W.  Rep.,  406.    Writ  of  error  refused. 
W.  U.  Tel.  Co.  V.  Hargrove,  14  Texas  Civ.  App.,  79  (36  S.  W.  Rep., 

1077).    Writ  of  error  refused. 
W.  U.  Tel.  Co.  V.  Hearne,  40  S  W.  Rep.,  50.    Writ  of  error  refused. 
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W.  U.  Tel.  Co.  V.  Jeanes,  29  S.  W  Rep.,  1130.    Writ  of  error  granted. 

Reversed  and  remanded.    88  Texas,  230. 
W.  TJ.  Tel.  Co.  V.  O'Keefe  (dismissed  without  written  opinion).    Writ  of 

error  granted.    Reversed  and  remanded  to  Court  of  Civil  Appeals. 

87  Texas,  423. 
W.  F.  Tel.  Co.  V.  O'Keefe,  29  S.  W.  Rep.,  1137.    Writ  of  error  refused. 
W.  U.  Tel.  Co.  V.  Phillips,  2  Texas  Civ.  App.,  608  (21  S.  W.  Rep.,  638). 

Writ  of  error  refused. 
W.  U.  Tel.  Co.  V.  Finer,  9  Texas  Civ.  App.,  152  (29  S.  W.  Rep.,  66). 

Writ  of  error  refused. 
W.  XJ.  Tel.  Co.  V.  Stephens,  2  Texas  Civ.  App.,  129  (21  S.  W.  Rep.,  148). 

Writ  of  error  refused. 
W.  U.  Tel.  Co.  V.  Thompson,  41  S.  W.  Rep.,  1103.    Writ  of  error  refused. 
White  V.  City  of  Quanah,  27  S.  W.  Rep.,  839.    Writ  of  error  granted. 

Reversed  and  judgment  of  District  Court  aflSrmed.    88  Texas,  14. 
Whitehill  v.  Shaw,  33  S.  W.  Rep.,  886.    Writ  of  error  refused. 
Wichita  Valley  Ry.  Co.  v.  Peery,  27  S.  W.  Rep.,  751.    Writ  of  erros 

granted.    Reversed  and  remanded.    87  Texas,  597. 
Wichita  Valley  Ry.  Co.  v.  Peery,  32  S.  W.  Rep.,  335.    Writ  of  error  re- 
fused. 
Wicker  v.  Ins.  Co.  of  N.  Am.  (see  Ins.  Co.  of  N.  Am.  v.  Wicker). 
Wilcox  V.  First  Nat.  Bank  of  Austin,  52  S.  W.  Rep.,  560.    Writ  of  error 

granted.    Affirmed.    93  Texas,  322. 
Wilder  &  Co.  v.  McConnell,  43  S.  W.  Rep.,  807.    Writ  of  error  granted. 

Affirmed.    91  Texas,  600. 
Williams  v.  Hardie,  21  S.  W.  Rep.,  267.    Writ  of  error  granted.    (Cor- 

zine^s  Heirs  v.  Williams.)    Affirmed.    85  Texas,  499. 
Williams  v.  Howard,  10  Texas  Civ.  App.,  527  (31  S.  W.  Rep.,  835).  Writ 

of  error  refused. 
Williams  v.  McMillan  (no  written  opinion).    Application  dismissed. 
Williams  v.  Moore,  6  Texas  Civ.  App.,  340  (25  S.  W.  Rep.,  1010).    Writ 

of  error  refused. 
Williams  v.  Texas  Mid.  Ry.  Co.,  22  Texas  Civ.  App.,  278  (55  S.  W.  Rep., 

130).    Writ  of  error  refused. 
Willis  &  Bro.  v.  Chowning,  18  Texas  Civ.  App.,  625  (46  S.  W.  Rep..  45). 

Writ  of  error  refused. 
Willis  Bro.  &  Co.  v.  Sommerville,  3  Texas  Civ.  App.,  509  (22  S.  W.  Rep., 

781).    Writ  of  error  refused. 
Wilmurth  v.  Tompkins,  22  Texas  Civ.  App.,  87  (53  S.  W.  Rep.,  833). 

Application  dismissed. 
Wilson  V.  Lowrie,  40  S.  W.  Rep.,  854.    Writ  of  error  refused. 
Winstead  v.  Evans,  33  S.  W.  Rep.,  580.    Application  dismissed. 
Winston  v.  City  of  Fort  Worth,  47  S.  W.  Rep.,  740.    Writ  of  error  re- 
fused. 
Wise  County  Natl.  Bank  v.  Knox,  54  S.  W.  Rep.,  276.    Writ  of  error 

refused. 
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Wood  V.  Amarillo  Imp.  Co.  (see  Johnson  v.  Amarillo  Imp.  Co.,  and  88 

Texas,  505). 
Wood  V.  Mistretta,  20  Texas  Civ.  App.,  236  (49  S.  W.  Rep.,  236;  50  Id., 

135).    Writ  of  error  refused. 
Woods  V.  Hull,  38  S.  W.  Rep.,  256.    Writ  of  error  refused.    90  Texas, 

228. 
Wright  V.  Jones,  14  Texas  Civ.  App.,  423  (38  S.  W.  Rep.,  249).    Writ 

of  error  refused. 
Wright  V.  Solomon,  46  S.  W.  Rep.,  58.    Writ  of  error  refused. 

THIRD  DISTRICT. 

Abeel  v.  Tasker,  47  S.  W.  Rep.,  738.    Writ  of  error  refused. 

Akes  V.  Sanford,  39  S.  W.  Rep.,  952.    Writ  of  error  refused. 

Akes  V.  Sanford,  19  Texas  Civ.  App.,  601  (47  S.  W.  Rep.,  671).    Writ  of 
error  refused. 

Alderson  v.  G.  C.  &  S.  F.  Ry.  Co.,  23  S.  W.  Rep.,  617.     Writ  of  error 
refused. 

Alexander  v.  Houghton,  26  S.  W.  Rep.,  1102.    Writ  of  error  refused. 

Allemania  Fire  Ins.  Co.  v.  Fred,  11  Texas  Civ.  App.,  311  (32  S.  W.  Rep., 
243).     Application  dismissed. 

Allen  V.  Boggess,  56  S.  W.  Rep.,  195.     Writ  of  error  granted  June-  21, 
1900.     Still  pending. 

Allen  V.  Garrison  (see  Mansfield  v.  Garrison). 

Allen  V.  Royal  Ins.  Co.,  49  S.  W.  Rep.,  931.    Writ  of  error  refused. 

Alliance  Milling  Co.  v.  Eaton,  23  S.  W.  Rep.,  455.     Writ  of  error 
granted.    Reversed  and  remanded.    86  Texas,  401^ 

Alliance  Milling  Co.  v.  Eaton,  33  S.  W.  Rep.,  588.    Writ  of  error  re 
fused. 

Am.  Cent.  Ins.  Co.  v.  Green,  16  Texas  Civ.  App.,  531  (41  S.  W.  R^p., 
74).    Writ  of  error  refused. 

Am.  Fr.  Ld.  Mtg.  Co.  v.  Pace,  56  S.  W.  Rep.,  377.    Writ  of  error  re- 
fused. 

Anderson  v.  Walker,  49  S.  W.  Rep.,  937.    Writ  of  error  granted.    Af- 
firmed in  part  and  reversed  and  remanded  in  part.    93  Texas,  119. 

Anderson  v.  Waco  State  Bank,  28  S.  W.  Rep.,  344.    Writ  of  error  re- 
fused.   86  Texas,  618. 

Andrews  v.  Union  C.  F.  I.  Co.,  44  S.  W.  Rep.,  610.     Writ  of  error 
granted.    Reversed  and  remanded.  *  92  Texas,  584. 

Arnold  v.  Chamberlain,  14  Texas  Civ.  App.,  634  (39  S.  W.  Rep.,  201). 
Writ  of  error  refused. 

Arnold  v.  Swenson,  44  S.  W.  Rep.,  870.    Writ  of  error  refused. 

Ashcraft  v.  Stephens,  16  Texas  Civ.  App.,  341  (40  S.  W.  Rep.,  1036). 
Application  dismissed. 

Aultman,  C.  &.  Co.  v.  Allen,  12  Texas  Civ.  App.,  227  (33  S.  W.  Rep., 
679).     Writ  of  error  refused. 
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Aufitin  V.  Bennick.  AflBrmed  February  7,  1894.  No  published  opinion. 
Writ  of  error  refused. 

Austin  E.  B.  &  A.  Assn.  v.  Bahn,  27  S.  W.  Bep.,  1047.  Writ  of  error 
refused.    87  Texas,  582. 

Austin  E.  T.  By.  Co.  v.  Cullen,  29  S.  W.  Bep.,  256;  30  Id.,  578.  Writ 
of  error  refused. 

Austin  B.  T.  By.  Co.  v.  Groethe,  31  S.  W.  Bep.,  196.  Writ  of  error 
granted.    Affirmed.    88  Texas,  262. 

Ayers  v.  Lancaster.  Affirmed  April  18,  1894.  Opinion  unpublished. 
Application  dismissed. 

Babbige  v.  Gurley  (see  Hanrick  v.  Gurley). 

Bank  of  California  v.  Marshall,  1  Texas  Civ.  App.,  704  (23  S.  W.  Bep., 
246).    Writ  of  error  refused. 

Barnes  &  Manuel  v.  Darby  &  Cauthen,  18  Texas  Civ.  App.,  468  (44  ^^ 
W.  Bep.,  1029).    Writ  of  error  refused. 

Barrett  v.  Metcalfe,  12  Texas  Civ.  App.,  247  (33  S.  W.  Bep.,  758). 
Writ  of  error  refused. 

Bassett  v.  Sherrod,  13  Texas  Civ.  App.,  327  (35  S.  W.  Bep.,  312).  Ap- 
plication dismissed.    90  Texas,  32. 

Bean  v.  City  of  Brown  wood,  43  S.  W.  Bep.,  1036;  44  Id.,  873.  Writ  of 
error  granted.    Beversed  and  remanded.    91  Texas,  684. 

Beer  v.  Landman,  30  S.  W.  Bep.,  64,  726.  Writ  of  error  granted.  Be- 
versed and  remanded.     88  Texas,  450. 

Beer  v.  Thomas,  13  Texas  Civ.  App.,  30  (34  S.  W.  Bep.,  1010).  Writ 
of  error  refused. 

Behrens  Drug  Co.  v.  Hamilton  &  McCarty,  45  S.  W.  Bep.,  622.  Writ  of 
error  granted.    Affirmed.    92  Texas,  284. 

Berrendo  Stock  Co.  v.  McCarty,  20  S.  W.  Bep.,  933.  Writ  of  error 
granted.    Beversed  and  rendered.    85  Texas,  412. 

Blagge  V.  Moore,  6  Texas  Civ.  App.,  359  (23  S.  W.  Bep.,  466).  Appli- 
cation dismissed. 

Blum  V.  Fristoe,  42  S.  W.  Bep.,  656.  Writ  of  error  granted.  Beversed 
and  judgment  of  District  Court  affirmed.      92  Texas,  76. 

Blume  V.  Bice,  12  Texas  Civ.  App.,  1  (32  S.  W.  Bep.,  1056).  Writ  of 
error  refused. 

Boggess  V.  Harris  (no  written  opinion  below).  Writ  of  error  granted. 
Beversed  and  remanded  to  Court  of  Civil  Appeals.    90  Texas,  476. 

Bollman  v.  Supreme  Lodge  K.  of  H.,  53  S.  W.  Bep.,  722.  Writ  of  error 
refused. 

Bosley  v.  Pease,  22  S.  W.  Bep.,  516.  Writ  of  error  granted.  Affirmed. 
86  Texas,  292. 

Boyd  V.  Moss,  15  Texas  Civ.  App.,  222  (39  S.  W.  Bep.,  983.  Writ  of 
error  refused. 

Branch  v.  I.  &  G.  N.  By.  Co.,  48  S.  W.  Bep.,  891.  Application  dis- 
missed. 

Breneman  v.  Beaumont  Lumber  Co.,  12  Texas  Civ.  App.,  517  (34  S.  W. 
Bep.,  198).    Writ  of  error  refused. 
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Brightman  v.  Fry,  17  Texas  Civ.  App.,  531  (43  S.  W.  Eep.,  60).  Writ 
of  error  refused. 

Brooks  V.  Powell,  29  S.  W.  Rep.,  809.    Writ  of  error  refused. 

Brown  v.  Caulfield,  30  S.  W.  Rep.,  454.     Writ  of  error  refused. 

Brown  v.  Leath,  17  Texas  Civ.  App.,  262  (42  S.  W.  Rep.,  655;  44  Id., 
42).     Writ  of  error  refused. 

Brown  v.  Reed,  20  Texas  Civ.  App.,  74  (48  S.  W.  Rep.,  537).  Writ  of  er- 
ror refused. 

Brown  v.  S.  W.  Tel.  &  T.  Co.,  44  S.  W.  Rep.,  59.    Writ  of  error  refused. 

Burleson  v.  Collins,  28  S.  W.  Rep.,  898;  29  Id.,  688.  Writ  of  error  re- 
fused. 

Busk  V.  Lowrie,  22  S.  W.  Rep.,  414.  Writ  of  error  granted.  Reversed 
and  remanded.     86  Texas,  128. 

Byrne  v.  Lynn,  18  Texas  Civ.  App.,  252  (44  S.  W.  Rep.,  311,  544).  Writ 
of  error  refused. 

Cabaness  v.  Holland,  19  Texas  Civ.  App.,  383  (47  S.  W.  Rep.,  379).  Writ 
of  error  refused. 

Cameron  &  Co.  v.  Gebhard,  21  S.  W.  Rep.,  786.  Writ  of  error  granted. 
Affirmed.    85  Texas,  610. 

Campbell  v.  McFadden,  9  Texas  Civ.  App.,  379  (31  S.  W.Rep.,  436). 
Writ  of  error  refused. 

Can.  &  Am.  M.  T.  Co.,  v.  Edin.  Am.  Ld.  Mtg.  Co.,  16  Texas  Civ.  App., 
520  (41  S.  W.  Rep.,  140;  42  Id.,  864).    Writ  of  error  refused. 

Cape  v.  Thompson,  21  Texas  Civ.  App.,  681  (53  S.  W.  Rep.,  368).  Writ 
of  error  refused. 

Carlton  v.  Hausler,  20  Texas  Civ.  App.,  275  (49  S.  W.  Rep.,  118).  Writ 
of  error  refused., 

Carothers  v.  Lange  (opinion  not  yet  published).  Writ  of  error  refused 
June  21,  1900. 

Carpenter  v.  Hannig,  34  S.  W.  Rep.,  774.    Writ  of  error  refused. 

Cauthen  v.  Roberts  &  Phillips  (see  Darby  &  Cauthen  v.  Roberts  & 
Phillips). 

Cervenka  v.  Dyehes,  32  S.  W.  Rep.,  316.    Writ  of  error  refused. 

Chambers  v.  Ker,  6  Texas  Civ.  App.,  373  (24  S.  W.  Rep.,  1118).  Writ 
of  error  refused. 

Cheevers  v.  Anders,  25  S.  W.  Rep.,  324.  Writ  of  error  granted.  Re- 
versed and  remanded.    87  Texas,  288. 

Chessher  v.  Clamp,  10  Texas  Civ.  App.,  350  (30  S.  W.  Rep.,  466).  Writ 
of  error  refused. 

Church  &  Co.  v.  Marshall  (see  Bank  of  California  v.  Marshall). 

City  Natl.  Bank  v.  Colgin,  21  Texas  Civ.  App.,  487  (51  S.  W.  Rep.,  856). 
Writ  of  error  refused. 

City  of  Austin  v.  Butler,  40  S.  W.  Rep.,  340.    Writ  of  error  refused. 

City  of  Paris  v.  Hale,  13  Texas  Civ.  App.,  386  (35  S.  W.  Rep.,  333).  Ap- 
plication dismissed. 

City  of  Waco  v.  Chamberlain,  45  S.  W.  Rep.,  191.  Writ  of  error  granted. 
Reversed  and  rendered.     92  Texas,  207. 
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City  of  Waco  v.  McNeil,  29  S.  W.  Rep.,  1109.  Writ  of  error  granted. 
Reversed  and  rendered.    89  Texas,  83. 

City  of  Waco  v.  Prather,  35  S.  W.  Rep.,  958.  Writ  of  error  refused. 
90  Texas,  80. 

City  Savings  Bank  v.  Northern  Assurance  Co.,  45  S.  W.  Rep.,  737.  Ap- 
plication dismissed. 

City  Water  Co.  v.  State,  33  S.  W.  Rep.,  259.    Writ  of  error  refused. 

Clay  County  Ld.  &  C.  Co.  v.  Angelina  County,  55  S.  W.  Rep.,  1121. 
Writ  of  error  refused. 

Clemens  v.  Walker,  40  S.  W.  Rep.,  1096.    Application  dismissed. 

Cleveland  &  Cameron  v.  Heidenheimer,  44  S.  W.  Rep.,  551.  Writ  of 
error  granted.    Affirmed.    92  Texas,  108. 

CoUyns  v.  Cain,  9  Texas  Civ.  App.,  193  (28  S.  W.  Rep.,  544).  Writ  of 
error  refused.    87  Texas,  612. 

Compton,  Ault  &  Co.  v.  Marshall,  25  S.  W.  Rep.,  441.  Writ  of  error 
granted.    Affirmed.    88  Texas,  50. 

Compton  V.  Seley,  23  S.  W.  Rep.,  1077.    Writ  of  error  refused. 

Cont.  Ins.  Co.  v.  McCulloch,  15  Texas  Civ.  App.,  190  (39  S.  W.  Rep., 
374).    Application  dismissed. 

Converse  v.  Peterson  (see  Walker  v.  Peterson). 

Cooper  Gro.  Co.  v.  Moore,  19  Texas  Civ.  App.,  283  (46  S.  W.  Rep.,  665). 
Writ  of  error  refused. 

Cox  V.  Finks,  41  S.  W.  Rep.,  95.    Application  dismissed.    91  Texas,  318. 

Crawford  County  Bank  v.  Henry,  41  S.  W.  Rep.,  201.  Writ  of  error  re- 
fused. 

Cunningham  v.  Fairchild  &  Hobson,  43  S.  W.  Rep.,  32.  Writ  of  error 
refused. 

Curdy  v.  Stafford,  28  S.  W.  Rep.,  1011.  Writ  of  error  granted.  Re- 
versed and  remanded.    88  Texas,  120. 

Dallas  Natl.  Bank  v.  Davis  Bros.,  36  S.  W.  Rep.,  144.  Writ  of  error 
refused. 

Darby  &  Cauthen  v.  Roberts  &  Phillips.  Affirmed  February  23,  1897. 
No  published  opinion.    Writ  of  error  refused. 

Davidson  v.  Ikard.  Affirmed  on  certificate  without  written  opinion. 
Writ  of  error  granted.     Affirmed.     86  Texas,  67. 

Davidson  v.  Wallingford,  30  S.  W.  Rep.,  286,  827.  Writ  of  error 
granted.    Reversed  and  remanded-    88  Texas,  619. 

Davis  V.  Taylor,  33  S.  W.  Rep.,  543.    Writ  of  error  refused. 

Davis  V.  Washington,  18  Texas  Civ.  App.,  67  (43  S.  W.  Rep.,  585). 
Writ  of  error  refused. 

Dawson  v.  McLeary,  25  S.  W.  Rep.,  705.  Writ  of  error  granted.  Re- 
versed and  remanded.    87  Texas,  524. 

Decatur  C.  S.  Oil  Co.  v.  Johnson,  35  S.  W.  Rep.,  951.  Writ  of  error  re- 
fused. 

De  Cordova  v.  Bliss,  12  Texas  Civ.  App.,  530  (34  S.  W.  Rep.,  146). 
Writ  of  error  refused. 
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Delaware  Ins.  Co.  v.  Security  Co.,  54  S.  W.  Rep.,  916.  Writ  of  error 
granted.  Reversed  and  judgment  of  District  Court  aflBrmed.  Security 
Co.  V.  Panhandle  Natl.  Bank;  93  Texas,  575. 

Denny  v.  Cotton,  3  Texas  Civ.  App.,  634  (22  S.  W.  Rep.,  122).  Writ  of 
error  refused. 

De  Ware  v.  Bailey,  4  S.  W.  Rep.,  323.  Application  dismissed.  91  Texas, 
91. 

Donaldson  v.  Rail,  14  Texas  Civ.  App.,  336  (37  S.  W.  Rep.,  16).  Appli- 
cation dismissed. 

Dupree  v.  Frank,  39  S.  W.  Rep.,  988.  Writ  of  error  granted.  Reversed 
and  judgment  of  District  Court  affirmed.    91  Texas,  66. 

Durst  V.  Mann,  35  S.  W.  Rep.,  949.  Application  dismissed.  90  Texas, 
76. 

Easley  v.  End.  Rank  K.  of  P.  Affirmed  April  29,  1896.  No  published 
opinion.    Writ  of  error  refused. 

East  Texas  Fire  Ins.  Co.  v.  Harris,  25  S.  W.  Rep.,  720.  Writ  of  error  re- 
fused. 

East  Texas  Fire  Ins.  Co.  v.  Kempner,  25  S.  W.  Rep.,  999.  Writ  of  error 
granted.    Reversed  and  remanded.    87  Texas,  229. 

East  Texas  Fire  Ins.  Co.  v.  Kempner,  12  Texas  Civ.  App.,  533  (34  S.  W. 
Rep.,  393).    Writ  of  error  refused.    89  Texas,  652. 

Edinburgh-Am.  Ld.  Mtg.  Co.  v.  Briggs,  41  S.  W.  Rep.,  1036.  Writ  of 
error  refused. 

Edmonds  v.  Iron  City  Natl.  Bank,  32  S.  W.  Rep.,  1067.  Writ  of  error 
refused. 

Edwards  v.  Campbell,  12  Texas  Civ.  App.,  236  (33  S.  W.  Rep.,  761). 
Writ  of  error  refused. 

Edwards  v.  Hornburger  (not  yet  published).     Writ  of  error  refused. 

Elder  v.  First  Natl.  Bank  of  Galveston,  42  S.  W.  Rep.,  125;  43  Id.,  19. 
Writ  of  error  refused.    91  Texas,  423. 

Elwell  V.  Tatum,  6  Texas  Civ.  App.,  397  (24  S.  W.  Rep.,  71;  25  Id., 
434).    Writ  of  error  refused. 

Ewing  V.  Miles,  12  Texas  Civ.  App.,  19  (33  S.  W.  Rep.,  235).  Writ  of 
error  refused. 

Fairbanks  Canning  Co.  v.  Marshall  (see  Bank  of  California  v.  Marshall). 

F.  &  M.  Natl.  Bank  v.  Waco  E.  R.  &  L.  Co.,  36  S.  W.  Rep.,  131.  Appli- 
cation dismissed.     89  Texas,  329. 

Fielder  v.  M.  K.  &  T.  Ry.  Co.,  42  S.  W.  Rep.,  362.  Writ  of  error 
granted.    Affirmed.    92  Texas,  176. 

Fielding  v.  White,  32  S.  W.  Rep.,  1054;  33  Id.,  773.  Writ  of  error  re- 
fused. 

Fields  V.  Munster,  11  Texas  Civ.  App.,  341  (32  S.  W.  Rep.,  417).  Writ  of 
error  refused.    89  Texas,  102. 

Figures  v.  Gregg,  39  S.  W.  Rep.,  1011.    Writ  of  error  refused. 

Finlay  v.  Jackson,  43  S.  W.  Rep.,  41,  310.    Writ  of  error  refused. 

Finn  v.  Krut,  13  Texas  Civ.  App.,  36  (34  S.  W.  Rep.,  1013).  Writ  of  er- 
ror refused. 
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Fire  Assn.  of  Phila.  v.  Laning,  31  S.  W.  Rep.,  681;  32  Id.,  161.  Writ  of 
error  refused. 

First  Natl.  Bank  v.  Western  M.  &  Inv.  Co.,  6  Texas  Civ.  App.,  59  (24  S. 
W.  Sep.,  691).  Writ  of  error  granted.  Reversed  and  remanded.  86 
Texas,  636. 

First  Natl.  Bank  of  Austin  v.  Sharpe,  12  Texas  Civ.  App.,  223  (33  S. 
W.  Rep.,  676).     Writ  of  error  refused. 

First  Natl.  Bank  of  Gatesville  v.  Mings,  11  Texas  Civ.  App.,  302  (32  S. 
W.  Rep.,  178.    Writ  of  error  refused. 

Fitzwilliams  v.  Davie,  18  Texas  Civ.  App.,  81  (43  S.  W.  Rep.,  840).  Writ 
of  error  refused. 

Flint  V.  Travelers  Ins.  Co.,  43  S.  W.  Rep.,  1079.    Writ  of  error  refused. 

Ford  V.  Ford,  22  Texas  Civ.  App.,  453  (54  S.  W.  Rep.,  773).  Writ  of 
error  refused. 

Ford  V.  Fosgard,  25  S.  W.  Rep.,  445.  Writ  of 'error  granted.  Reversed 
and  rendered.    87  Texas,  185. 

Forke  v.  Homan,  14  Texas  Civ.  App.,  670  (39  S.  W.  Rep.,  210).  Writ 
of  error  refused. 

Fort  Worth  &  R.  G.  Ry.  Co.  v.  White,  51  S.  W.  Rep.,  855.  Writ  of 
error  refused. 

Fortune  v.  Killebrew,  21  S.  W.  Rep.,  986.  Writ  of  error  granted.  Re- 
versed and  remanded.    86  Texas,  172. 

Foster  v.  Eoff,  19  Texas  Civ.  App.,  405  (47  S.  W.  Rep.,  399).  Writ  of 
error  refused. 

Fowler  v.  Bell,  35  S.  W.  Rep.,  822.  Writ  of  error  granted.  Reversed 
and  rendered.    90  Texas,  150. 

Franco-Texan  Land  Co.  v.  MeCormiek,  23  S.  W.  Rep.,  118.  Writ  of  er- 
ror granted.    Reversed  and  remanded.    85  Texas,  416. 

Freeman  v.  McAnineh,  6  Texas  Civ.  App.,  644  (24  S.  W.  Rep.,  922). 
Writ  of  error  granted.    Reversed  and  remanded.    87  Texas,  132. 

Friedman  v.  Dockery,  34  S.  W.  Rep.,  766.    Application  dismissed. 

Fuqua  v.  Pabst  Brewing  Co.,  36  S.  W.  Rep.,  479.  Writ  of  error  granted. 
Reversed  and  rendered.    90  Texas,  298. 

Galveston,  H.  &  S.  A.  Ry.  Co.  v.  State,  36  S.  W.  Rep.,  111.  Writ  of 
error  refused. 

Galveston,  H.  &  S.  A.  Ry.  Co.  v.  State,  40  S.  W.  Rep.,  1099.  Writ  of  er- 
ror refused. 

Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Wesch,  21  S.  W.  Rep.,  62,  313,  1014. 
Writ  of  error  granted.    Reversed  and  remanded.    85  Texas,  593. 

Garrison  v.  Ferguson's  Est.,  54  S.  W.  Rep.,  247.     Writ  of  error  refused. 

Gate  City  Natl.  Bank  v.  Levy  (see  Levy  v.  Williams). 

German  Ins.  Co.  v.  Pearlstone,  18  Texas  Civ.  App.,  706  (45  S.  W.  Rep., 
832).    Writ  of  error  refused. 

Giles  V.  Stanton,  24  S.  W.  Rep.,  556.  Writ  of  error  granted.  Reversed 
and  remanded.    86  Texas,  620. 

Glasscock  v.  Price,  45  S.  W.  Rep.,  415.  Writ  of  error  granted.  Re- 
formed and  affirmed.    92  Texas,  271. 
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Glasscock  v.  Stringer,  32  S.  W.  Rep.,  920;  33  Id.,  677.  Writ  of  error  re- 
fused. 
Gonzales  v.  Adoue,  56  S.  W.  Rep.,  543.    Writ  of  error  granted  June 

28,  1900. 
Graham  v.  Miller,  24  S.  W.  Rep.,  1107.    Application  dismissed. 
Grand  Lodge  A.  0.  U.  W.  v.  Bollman,  22  Texas  Civ.  App.,  106  (53  S. 

W.  Rep.,  829).    Writ  of  error  refused. 
Greer  M.  &  Co.  v.  First  Natl.  Bank  of  M.  F.,  47  S.  W.  Rep.,  1045.    Writ 

of  error  refused. 
Guerra  v.  City  of  San  Antonio,  1  Texas  Civ.  App.,  422  (20  S.  W.  Rep., 

935).    Writ  of  error  refused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Brown,  16  Texas  Civ.  App.,  93  (40  S.  W.  Rep., 

608).    Application  dismissed. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Burleson,  26  S.  W.  Rep.,  1107.    Writ  of  error 

refused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Calvert,  11  Texas  Civ.  App.,  297  (32  S.  W. 

Rep.,  246).    Writ  of  error  refused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Cole,  8  Texas  Civ.  App.,  635  (28  S.  W.  Rep., 

391).     Writ  of  error  refused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Cusenberry,  5  Texas  Civ.  App.,  114  (23  S-  W. 

Rep.,  851).     Writ  of  error  granted.     Reversed  and  rendered.     86 

Texas,  525. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Downman,  28  S.  W.  Rep.,  922.    Writ  of  error 

refused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Dunman,  33  S.  W.  Rep.,  1024;  35  Id.,  947. 

Writ  of  error  refused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Elliott,  26  S.  W.  Rep.,  636.    Writ  of  error 

refused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Ellis,  21  S.  W.  Rep.,  933.    Affirmed.    87 

Texas,  19.    Reversed  by  Supreme  Court,  United  States.    165  U.  S., 

150. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Fowler,  12  Texas  Civ.  App.,  683  (34  S.  W. 

Rep.,  661).    Writ  of  error  refused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Gray,  24  S.  W.  Rep.,  837.    Writ  of  error 

granted.    Reversed  and  dismissed.    87  Texas,  312. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hockaday,  14  Texas  Civ.  App.,  613  (37  S.  W. 

Rep.,  475).    Writ  of  error  refused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hodge,  39  S.  W.  Rep.,  986.    Writ  of  error 

refused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hume  Bros.,  6  Texas  Civ.  App.,  653  (24  S.  W. 

Rep.,  915).     Writ  of  error  granted.     Reversed  and  remanded.     87 

Texas,  211. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Johnson,  42  S.  W.  Rep.,  5b4;  43  Id.,  583. 

Writ  of  error  granted.    Reversed  and  remanded.    91  Texas,  569. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  McCown,  2Q  S.  W.  Rep.,  745.    Writ  of  error 

refused. 
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Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Moody,  39  S.  W.  Rep.,  987.    Writ  of  error 

refused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Moorman,  46  S.  W.  Rep.,  662.    Writ  of  error 

refused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Ramey,  23  S.  W.  Rep.,  442;  24  Id.,  654.    Ap- 
plication dismissed.    86  Texas,  455. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Rather,  3  Texas  Civ.  App.,  72  (21  S.  W.  Rep., 

951).     Writ  of  error  refused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Rowland,  35  S.  W.  Rep.,  31.    Writ  of  error 

granted.    Reversed  and  remanded.     90  Texas,  365. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Royall,  18  Texas  Civ.  App.,  86  (43  S.  W. 

Rep.,  815).  Writ  of  error  refused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Sehawe,  22  Texas  Civ.  App.,  599  (55  S.  W. 

Rep.,  357).    Writ  of  error  refused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Schriver,  22  S.  W.  Rep.,  656.     Writ  of  error 

refused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Shieder,  26  S.  W.  Rep.,  509.    Writ  of  error 

granted.    Affirmed.    88  Texas,  152. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Shields,  9  Texas  Civ.  App.,  652  (28  S.  W. 

Rep.,  709;  29  Id.,  652).    Writ  of  error  refused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Short,  51  S.  W.  Rep.,  261.     Writ  of  error 

refused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Smith,  30  S.  W.  Rep.,  361.    Writ  of  error  re- 
fused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Stanley,  29  S.  W.  Rep.,  806.    Writ  of  error 

granted.    Affirmed.    89  Texas,  42. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Wright,  10  Texas  Civ.  App.,  179  (30  S.  W. 

Rep.,  294).     Writ  of  error  refused. 
Gurley  v.  Clarkson,  30  S.  W.  Rep.,  360.    Writ  of  error  refused. 
Hale  V.  Hollon,  35  S.  W.  Rep.,  843.    Writ  of  error  granted.    Affirmed. 

90  Texas,  427. 
Hall  V.  Hargadine-M.  D.  G.  Co.,  55  S.  W.  Rep.,  747;  56  Id.,  432.    Writ 

of  error  refused. 
Hambel  v.  Davis,  33  S.  W\  Rep.,  251.    Writ  of  error  refused.    89  Texas, 

256. 
Hammond  v.  Martin,  15  Texas  Civ.  App.,  570  (40  S.  W.  Rep.,  347).    Writ 

of  error  j^efused. 
Hanner  v.  Caudle,  49  S.  W.  Rep.,  411.    Writ  of  error  refused. 
Hanrick  v.  Gurley,  48  S.  W.  Rep.,  994.     Writ  of  error  granted.     Re- 
formed and  affirmed  in  part.    Reversed  and  remanded  in  part.     93 

Texas,  458. 
Hanrick  v.  Wheeler,  49  S.  W.  Rep.,  414.    Application  dismissed. 
Harris  v.  Brower,  3  Texas  Civ.  App.,  649  (22  S.  W.  Rep.,  758).    Writ  of 

error  refused. 
Harris  v.  Dunn,  45'  S.  W.  Rep.,  731.    Writ  of  error  refused. 
Harris  v.  First  Natl.  Bank  of  Springfield,  45  S.  W.  Rep.,  311.    Writ  of 

error  refused. 
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Harris  v.  Shafer,  21  S.  W.  Eep.,  110.    Writ  of  error  granted.    Reversed 

and  judgment  of  District  Court  affirmed.    86  Texas,  314. 
Harris  v.  Von  Rosenberg,  26  S.  W.  Rep.,  308.    Writ  of  error  refused. 
Hartford  Fire  Ins.  Co.  v.  Watt,  39  S.  W.  Rep.,  200.    Writ  of  error  re- 
fused. 
Hasseldenz  v.  Dofflemyre,  45  S.  W.  Rep.,  830.    Writ  of  error  refused. 
Hathaway  v.  Texas  Bid.  &  L.  Assn.,  19  Texas  Civ.  App.,  240  (45  S.  W. 

Rep.,  1023).    Writ  of  error  refused. 
Hawes  v.  Parrish,  41  S.  W.  Rep.,  132.    Application  dismissed. 
Hawkes  v.  Robertson,  40  S.  W.  Rep.,  548.    Writ  of  error  refused. 
Heatherly  v.  Little,  40  S.  W.  Rep.,  445.    Writ  of  error  refused. 
Heller  v.  Weishuhn   (oral  opinion).     Writ  of  error  refused  May  10, 

1900. 
Henderson  v.  Stith,  43  S.  W.  Rep.,  566.    Writ  of  error  refused. 
Herring  v.  Mason,  17  Texas  Civ.  App.,  559  (43  S.  W.  Rep.,  797).    Writ 

of  error  refused. 
Hilliard  v.  White,  31  S.  W.  Rep.,  553.    Writ  of  error  refused.    See  88 

Texas,  691. 
Hirshfield  v.  Brown,  30  S.  W.  Rep.,  962.    Writ  of  error  refused. 
Hogue  V.  Williamson,  22  S.  W.  Rep.,  762.     Writ  of  error  granted.     Re- 
versed.   86  Texas,  553. 
Home  F.  B.  '0.  of  111.  v.  Jones,  20  Texas  Civ.  App.,  68  (48  S.  W.  Rep., 

219).     Writ  of  error  refused. 
Home  F.  B.  0.  of  111.  v.  Varnado,  55  S.  W.  Rep.,  364.    Writ  of  error 

refused. 
Hood  V.  Peoples  B.  &  S.  Assn.,  8  Texas  Civ.  App.,  385  (27  S.  W.  Rep., 

1046).    Writ  of  error  refused. 
Houghton  &  Robinson  v.  Rice,  15  Texas  Civ.  App.,  561  (40  S.  W.  Rep., 

349,  1057).    Writ  of  error  refused. 
Houston  Printing  Co.  v.  Movdden,  15  Texas  Civ.  App.,  574  (41  S.  W. 

Rep.,  381).    Writ  of  error  refused. 
Houston  &  T.  C.  Ry.  Co.  v.  Carter,  24  S.  W.  Rep.,  1102.    Writ  of  error 

refused. 
Houston  &  T.  C.  Ry.  Co.  v.  Davis,  11  Texas  Civ.  App.,  24  (31  S.  W.  Rep., 

308;  32  Id.,  163).    Writ  of  error  refused.      88  Texas,  593. 
Houston  &  T.  C.  Ry.  Co.  v.  Dotson,  15  Texas  Civ.  App.,  73  (38  S.  W. 

Rep.,  642).    Writ  of  error  refused. 
Houston  &  T.  C.  Ry.  Co.  v.  Ennis-Calvert  Comp.  Co.,  56  S.  W.  Rep.. 

367.    Writ  of  error  refused. 
Houston  &  T.  C.  Ry.  Co.  v.  Ferris  (no  published  opinion).    Application 

dismissed. 
Houston  &  T.  C.  Ry.  Co.  v.  Guisar,  29  S.  W.  Rep.,  946.    Writ  of  error 

refused. 
Houston  &  T.  C.  Ry.  Co.  v.  Kelly,  13  Texas  Civ.  App.,  1  (34  S.  W.  Rep., 

809).    Writ  of  error  refused. 
Houston  &  T.  C.  Ry.  Co.  v.  Poras,  20  S.  W.  Rep.,  945.    Writ  of  error 

refused. 
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Houston  &  T.  C.  Ey.  Co.  v.  Shirley,  24  S.  W.  Eep.,  809.    Writ  of  error 

granted.    Reversed  and  remanded.    89  Texas,  95. 
Houston  &  T.  C.  Ey.  Co.  v.  Smith,  32  S.  W.  Eep.,  710;  33  Id.,  896.    Writ 

of  error  refused. 
Houston  &  T.  C.  Ey.  Co.  v.  State,  40  S.  W.  Eep.,  1067.    Writ  of  error 

refused. 
Houston  &  T.  C.  Ey.  Co.  v  .State,  41  S.  W.  Eep.,  157.    Writ  of  error 

refused. 
Houston  &  T.  C.  Ey.  Co.  v.. Taylor,  20  Texas  Civ.  App.,  654  (49  S.  W. 

Eep.,  1055).    Writ  of  error  refused. 
Howell  V.  Hanriek,  24  S.  W.  Eep.,  823;  25  Id.,  41.     Writ  of  error 

granted.    Eeversed  and  rendered.    88  Texas,  383. 
Huff  v.  Maroney,  56  S.  W.  Eep.,  754.    Writ  of  error  refused. 
Hughes  V.  Doyle,  44  S.  W.  Eep.,  64.    Writ  of  error  refused. 
Hume  V.  Schintz,  16  Texas  Civ.  App.,  512  (40  S.  W.  Eep.,  1067).    Writ 

of  error  refused.    91  Texas,  204. 
Hume  V.  Ware,  29  S.  W.  Eep.,  71.    Writ  of  error  refused. 
Hunt  V.  Siemers,  22  Texas  Civ.  App.,  94  (53  S.  W.  Eep.,  387).    Writ  of 

error  refused. 
Huntington  v.  Mattfield,  55  S.  W.  Eep.,  361.    Writ  of  error  refused. 
Hurst  V.  McMullen,  47  S.  W.  Eep.,  666;  48  Id.,  744.    Writ  of  error  re- 
fused. 
Hutchison  v.  Hartford  L.  &  A.  Ins.  Co.,  39  S.  W.  Eep.,  325.    Writ  of 

error  refused. 
Industrial  Lumber  Co.  v.  Johnson,  22  Texas  Civ.  App.,  596  (55  S.  W. 

Eep.,  362).    Writ  of  error  refused. 
International  &  Q.  N.  Ey.  Co.  v.  Cooper,  30  S.  W.  Eep.,  470.    Writ  of 

error  granted.    Eeversed  and  remanded.    88  Texas,  607. 
International  &  G.  N.  Ey.  Co.  v.  Davis,  29  S.  W.  Eep.,  483.    Writ  of 

error  refused. 
International  &  G.  N.  Ey.  Co.  v.  Foltz,  3  Texas  Civ.  App.,  644  (22  S. 

W.  Eep.,  541).    Application  dismissed. 
International  &  G.  N.  Ey.  Co.  v.  Johnson,  55  S.  W.  Sep.,  772.    Writ  of 

error  granted.     Eeversed  and  dismissed  by  agreement. 
International  &  G.  N.  Ey.  Co.  v.  Tabor,  12  Texas  Civ.  App.,  283  (33  S. 

W.  Eep.,  894).    Writ  of  error  refused. 
International  0.  of  12  K.  &  D.  of  Tabor  v.  Boswell,  48  S.  W.  Eep.,  1108. 

Application  dismissed. 
Jackman  v.  Fortson,  39  S.  W.  Eep.,  215.    Writ  of  error  refused. 
Jackson  v.  Parrish  &  Potter  (no  published  opinion).    Writ  of  error  re- 
fused. 
Jackson  v.  Waldstein,  10  Texas  Civ.  App.,  156   (27  S.  W.  Eep.,  26). 

Writ  of  error  refused. 
Jackson  v.  Waldstein,  30  S.  W.  Eep.,  47.    Writ  of  error  refused. 
John  P.  King  Mfg.  Co.  v.  Solomon,  25  S.  W.  Eep.,  449.    Writ  of  error 

refused. 
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Johnson  v.  Blum,  17  Texas  Civ.  App.,  260  (42  S.  W.  Rep.,  791).     Writ 

of  error  refused. 
Johnson  v.  Dyer,  19  Texas  Civ.  App.,  602  (47  S.  W.  Rep.,  727).    Writ  of 

error  refused. 
Johnson  v.  Simpson,  22  Texas  Civ.  App.,  290  (54  S.  W.  Rep.,  308).    Writ 

of  error  refused. 
Jones  V.  G.  C.  &  S.  F.  Ry.  Co.,  23  S.  W.  Rep.,  186.    Writ  of  error  refused. 
Jones  V.  Lee,  20  S.  W.  Rep.,  863.     Writ  of  error  granted.     Affirmed. 

86  Texas,  25. 
Joseph  V.  Cannon  &  Co.,  11  Texas  Civ.  App.,  295  (32  S.  W.  Rep.,  241). 

Writ  of  error  refused. 
Kauffman  County  v.  McGaughey,  3  Texas  Civ.  App.,  655  (21  S.  W.  Rep., 

261).    Writ  of  error  refused. 
Kauffman  County  v.  McGaughey,  11  Texas  Civ.  App.,  551  (32  S.  W. 

Rep.,  927;  33  Id.,  1020).    Writ  of  error  refused. 
Kendall  v.  Gurley  (see  Hanrick  v.  Gurley). 
Kerr  County  v.  Kitchens,  45  S.  W.  Rep.,  152 ;  47  Id.,  551.     Writ  of  error 

refused. 
King  County  L.  &  L.  S.  Co.  v.  Thomson,  21  Texas  Civ.  App.,  473  (51 

S.  W.  Rep.,  890).    Writ  of  error  refused. 
King  Mfg.  Co.  V.  Solomon,  25  S.  W.  Rep.,  449.     Writ  of  error  refused. 
Knox  V.  Earbee,  35  S.  W.  Rep.,  186.     Writ  of  error  refused. 
Kosminsky  v.  Hamburger  Bros.,  20  Texas  Civ.  App.,  291  (51  S.  W.  Rep.,. 

53).    Application  dismissed. 
Kosminsky  v.  Hamburger  Bros.,  21  Texas  Civ.  App.,  341.    Application 

dismissed. 
Kosminsky  v.  Raymond,  Hawes  &  Co.,  20  Texas  Civ.  App.,  702  (51  S. 

W.  Rep.,  51).    Application  dismissed. 
Kreisle  v.  Campbell,  32  S.  W.  Rep.,  581.     Writ  of  error  refused.     89 

Texas,  104. 
Krueger  v.  Wolf,  12  Texas  Civ.  App.,  167  (33  S.  W.  Rep.,  663).    Writ  of 

error  refused. 
Laning  v.  Iron  City  Natl.  Bank,  37  S.  W.  Rep.,  26.    Writ  of  error  re- 
fused. 
League  v.  Henecke,  28  S.  W.  Rep.,  220.    Writ  of  error  refused. 
Leary  v.  Peoples  B.  L.  &  S.  Assn.,  49  S.  W.  Rep.,  632.    Writ  of  error 

granted.     Reversed  and  remanded.     93  Texas,  1. 
Leslie  v.  McKinney,  38  S.  W.  Rep.,  378.     Writ  of  error  refused. 
Less  V.  Ghio,  49  S.  W.  Rep.,  635.    Writ  of  error  granted.    Reversed  and 

remanded.     92  Texas,  651. 
Levy  V.  Williams,  20  Texas  Civ.  App.,  651  (49  S.  W.  Rep.,  930;  50  Id., 

528).    Writ  of  error  refused. 
Lignoski  v.  Crooker,  22  S.  W.  Rep.,  774.    Writ  of  error  granted.    Af- 
firmed in  part  and  in  part  reversed  and  remanded.    86  Texas,  324. 
Linberg  v.  Finks,  7  Texas  Civ.  App.,  391  (25  S.  W.  Rep.,  789).    Writ  of 

error  refused. 
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Lindsley  v.  Parks,  17  Texas  Civ.  App.,  527  (43  S.  W.  Eep.,  277).  Writ  of 
error  refused. 

Linz  &  Bro.  v.  Atchison,  14  Texas  Civ.  App.,  647  (38  S.  W.  Rep.,  640). 
Writ  of  error  refused. 

Llano  Imp.  Co.  v.  Watkins,  4  Texas  Civ.  App.,  428  (23  S.  W.  Rep.,  612). 
Application  dismissed. 

Lyle  V.  Horstmari,  25  S.  W.  Rep.,  802.    Writ  of  error  refused. 

McAnnally  y.  Haynie,  17  Texas  Civ.  App.,  521  (42  S.  W.  Rep.,  1049). 
Writ  of  error  refused. 

McCartney  v.  McCartney,  53  S.  W.  Rep.,  388.  Writ  of  error  granted. 
Reversed  and  remanded.    93  Texas,  359. 

McCarty  v.  Brackenridge,  1  Texas  Civ.  App.,  170  (20  S.  W.  Rep.,  997). 
Writ  of  error  refused. 

McClelland  v.  McClelland,  37  S.  W.  Rep.,  350.    Writ  of  error  refused. 

McCorkle  v.  Everett,  16  Texas  Civ.  App.,  552  (41  S.  W.  Rep.,  136). 
Writ  of  error  refused. 

McCray  v.  Freeman,  17  Texas  Civ.  App.,  268  (43  S.  W.  Rep.,  37).  Writ 
of  error  refused. 

McCreary  v.  Robinson,  50  S.  W.  Rep.,  476.    Application  dismissed. 

McCulloch  County  L.  &  C.  Co.  v.  Whitefort,  21  Texas  Civ.  App.,  314 
(50  S.  W.  Rep.,  1042).     Writ  of  error  refused. 

McDonald  v.  I.  &  G.  N.  Ry.  Co.,  20  S.  W.  Rep.,  847;  21  Id.,  774.  Writ 
of  error  granted.  Reversed  and  judgment  of  District  Court  affirmed. 
86  Texas,  1. 

McQee  V.  Franklin  Pub.  Co.,  15  Texas  Civ.  App.,  216  (39  S.  W.  Rep., 
335).    Writ  of  error  refused. 

McGhee  Irrigation  Ditch  Co.  v.  Hudson,  21  S.  W.  Rep.,  175.  Writ  of 
error  granted.    Reversed  and  remi.nded.    85  Texas,  587. 

McGhee  v.  Romatka,  18  Texas  Civ.  App.,  436  (44  S.  W.  Rep.,  700).  Ap- 
plication dismissed.    92  Texas,  241. 

McGhee  v.  Romatka,  19  Texas  Civ.  App.,  397  (47  S.  W.  Rep.,  282,  291). 
Writ  of  error  refused. 

McHugh  V.  Gallagher,  1  Texas  Civ.  App.,  196  (20  S.  W.  Rep.,  1115). 
Application  dismissed.    85  Texas,  446. 

McKinney  v.  Temple  Gro.  Co.  (see  Moore  &  Co.  v.  Temple  Gro.  Co.). 

Magill  V.  Brown,  50  S.  W.  Rep.,  143,  642.    Writ  of  error  refused. 

Malone  v.  Wright,  34  S.  W.  Rep.,  455.  Writ  of  error  granted.  Re- 
versed and  reformed.    90  Texas,  49. 

Mann  v.  Dublin  Cotton  Oil  Co.,  20  Texas  Civ.  App.,  678  (50  S.  W.  Rep., 
190).    Writ  of  error  refused. 

Mann  v.  Durst,  35  S.  W.  Rep.,  949.    Application  dismissed. 

Mansfield  v.  Garrison,  48  S.  W.  Rep.,  554.  Writ  of  error  granted.  Af- 
firmed.    92  Texas,  546. 

Mapes  V.  Peoples  B.  &  S.  Assn.  (see  Hood  v.  P.  B.  &  S.  Assn.). 

Marrs  v.  Lumpkin,  22  Texas  Civ.  App.,  448  (54  S.  W.  Rep.,  775).  Appli- 
cation dismissed. 
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Marx  V.  Baker,  10  Texas  Civ.  App.,  148  (29  S.  W.  Bep.,  908).    Writ  of 

error  refused. 
Masterson  v.  Young,  48  S.  W.  Eep.,  1109.    Writ  of  error  refused. 
Mattfield  v.  Cotton,  47  S.  W.  Eep.,  649.    Application  dismissed. 
Matthews  v.  Texas  B.  &  L.  Assn.,  48  S.  W.  Eep.,  744.    Writ  of  error  re- 
fused. 
Mayer  v.  Tennison  (see  Nolan  v.  Tennison). 
Meade  v.  Boone,  35  S.  W.  Eep.,  483.     Application  dismissed^     90  Texas, 

121. 
Meade  v.  Cook,  35  S.  W.  Bep.,  483.    Application  dismissed.    90  Texas, 

121. 
Meade  v.  Jones,  13  Texas  Civ.  App.,  320  (35  S,  W.  Eep.,  310).    Applica- 
tion dismissed.     90  Texas,  121. 
Meade  v.  Warring,  35  S.  W.  Eep.,  308.     Application  dismissed.     90 

Texas,  121. 
Median  v.  Abeel,  47  S.  W.  Eep.,  1041.     Writ  of  error  refused. 
Met.  Trust  Co.  v.  F.  &  M.  Natl.  Bank,  36  S.  W.  Eep.,  131.  Application 

dismissed.    89  Texas,  329. 
Meyer  v.  Hale,  23  S.  W.  Eep.,  990.    Application  dismissed. 
Meyer  v.  Miller,  23  S.  W.  Eep.,  993.    Application  dismissed. 
Meyer  v.  Stadtler,  56  S.  W.  Eep.,  108.    Application  dismissed. 
Michelson  v.  White,  25  S.  W.  Eep.,  801.    Application  dismissed. 
Miller  v.  Barber,  26  S.  W.  Eep.,  1105.    Writ  of  error  granted.    Eeversed 

and  remanded.    89  Texas,  264. 
Miller  v.  Sullivan,  14  Texas  Civ.  App.,  112  (37  S.  W.  Eep.,  778).    Writ 

of  error  refused. 
Minor  v.  Powers,  24  S.  W.  Eep.,  710.     Writ  of  error  granted.     Affirmed, 

judgment  of  District  Court  reversed,  and  remanded.     87  Texas,  83. 
Missouri,  K.  &  T.  By.  Co.  v.  Calnon,  20  Texas  Civ.  App.,  697  (50  S.  W. 

Eep.,  422).    Writ  of  error  refused. 
Missouri,  K.  &  T.  By.  Co.  v.  Cook,  8  Texas  Civ.  App.,  366  (33  S.  W. 

Eep.,  669;  34  Id.,  178).    Writ  of  error  refused. 
Missouri,  K.  &  T.  By.  Co.  v.  Cox,  55  S.  W.  Eep.,  354.    Writ  of  error  re- 
fused. 
Missouri,  K.  &  T.  By.  Co.  v.  De  Bord  &  Lackey,  21  Texas  Civ.  App., 

691  (53  S.  W.  Bep.,  587).    Writ  of  error  refused. 
Missouri,  K.  &  T.  By.  Co.  v.  Durlin,  50  S.  W.  Bep.,  1034.    Writ  of  error 

refused. 
Missouri,  K.  &  T.  By.  Co.  v.  Felts,  50  S.  W.  Bep.,  1031.    Writ  of  error 

refused. 
Missouri,  K.  &  T.  By.  Co.  v.  Ferris,  55  S.  W.  Eep.,  1119.    Writ  of  error 

refused. 
Missouri,  K.  &  T.  By.  Co.  v.  Hogan,  30  S.  W.  Bep.,  686.    Writ  of  error 

granted.     Reversed  and  judgment  of  District  Court  affirmed.     8H 

Texas,  679. 
Missouri,  K.  &  T.  By.  Co.  v.  Huff,  32  S.  W.  Bep.,  551.    Writ  of  error 

refused. 
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Missouri,  K.  &  T.  By.  Co.  v.  Jamison,  34  S.  W.  Eep.,  674.  Writ  of  error 
refused. 

Missouri,  K.  &  T.  Ey.  Co.  v.  Jones,  13  Texas  Civ.  App.,  376  (35  S.  W. 
Eep.,  322).    Writ  of  error  refused. 

Missouri,  K.  &  T.  Ey.  Co.  v.  Kirkland,  11  Texas  Civ.  App.,  528  (32  S. 
W.  Eep.,  588).     Writ  of  error  refused. 

Missouri,  K.  &  T.  Ey.  Co.  v.  Lacey,  13  Texas  Civ.  App.,  391  (35  S.  W. 
Eep.,  505).    Writ  of  error  refused. 

Missouri,  K.  &  T.  Ey.  Co.  v.  Magee,  J.  L.,  49  S.  W.  Eep.,  156.  Writ  of 
error  granted.     Affirmed.     92  Texas,  616. 

Missouri,  K.  &  T.  Ey.  Co.  v.  Magee,  C.  E.,  49  S.  W.  Eep.,  928.  Writ  of 
error  refused. 

Missouri,  K.  &  T.  Ey.  Co.  v.  Meithvein,  33  S.  W.  Eep.,  1093.  Aplica- 
tion  dismissed. 

Missouri,  K.  &  T.  Ey.  Co.  v.  Milam,  20  Texas  Civ.  App.,  688  (50  S.  W. 
Eep.,  417).    Writ  of  error  refused. 

Missouri,  K.  &  T.  Ey.  Co.  v.  Eack,  21  Texas  Civ.  App.,  667  (52  S.  W. 
Eep.,  988.    Writ  of  error  refused. 

Missouri,  K.  &  T.  Ey.  Co.  v.  Eains,  40  S.  W.  Eep.,  635.  Writ  of  error 
refused. 

Missouri,  K.  &  T.  Ey.  Co.  v.  Sanders,  33  S.  W.  Eep.,  245.  Writ  of  error 
refused. 

Missouri,  K.  &  T.  Ey.  Co.  v.  Sherman,  53  S.  W.  Eep.,  386.  Writ  of 
error  refused. 

Missouri,  K.  &  T.  Ey.  Co.  v.  Simmons,  12  Texas  Civ.  App.,  500  (33  S. 
W.  Eep.,  1096).    Application  dismissed. 

Missouri,  K.  &  T.  Ey.  Co.  v.  Walker,  26  S.  W.  Eep.,  513.  Writ  of  error 
refused. 

Missouri,  K.  &  T.  Ey.  Co.  v.  Wickham,  44  S.  W.  Eep.,  1023.  Writ  of  er- 
ror refused. 

Missouri,  K.  &  T.  Ey.  Co.  v.  Williams,  40  S.  W.  Eep.,  350.  Writ  of  error 
granted.    Eeversed  and  remanded.    91  Texas,  255. 

Missouri,  K.  &  T.  Ey.  Co.  v.  Withers,  16  Texas  Civ.  App.,  506  (40  S.  W. 
Eep.,  1073).    Writ  of  error  refused. 

Missouri,  K.  &  T.  Ey.  Co.  Eeceivers  v.  Pflueger,  25  S.  W.  Eep.,  792. 
Writ  of  error  refused. 

Missouri  Pac.  Ey.  Co.  v.  Fulton,  24  S.  W.  Eep.,  702.  Application  dis- 
missed. 

Missouri  Pac.  Ey.  Co.  v.  Gillum,  24  S.  W.  Eep.,  702.  Application  dis- 
missed. 

Missouri  Pac.  Ey.  Co.  v.  Groesbeck,  24  S.  W.  Eep.,  702.  Application 
dismissed. 

Missouri  Pac.  Ey.  Co.  v.  Patton,  35  S.  W.  Eep.,  477.  Writ  of  error  re- 
fused. 

MitcheU  v.  W.  U.  Tel.  Co.,  12  Texas  Civ.  App.,  262  (33  S.  W.  Eep., 
1016).  Writ  of  error  refused.    89  Texas,  441. 
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Mixon  V.  Farris,  20  Texas  Civ.  App.,  253  (48  S.  W.  Eep.,  741).    Writ  of 

error  refused. 
Mixon  V.  Miles,  46  S.  W.  Eep.,  105.    Writ  of  error  refused.    92  Texas, 

318. 
Moerlein  v.  Scottish  M.  &  L.  Co.,  9  Texas  Civ.  App.,  415  (29  S.  W. 

Eep.,  162,  948.    Writ  of  error  refused. 
Moline  Plow  Co.  v.  Mathews,  44  S.  W.  Eep.,  699.    Application  dismissed. 
Moore  v.  Bannerman,  45  S.  W.  Eep.,  825.    Writ  of  error  refused. 
Moore  v.  Blagge,  34  S.  W.  Eep.,  311.    Writ  of  error  granted.    Eeversed 

and  rendered.    91  Texas,  151. 
Moore  v.  Cross,  26  S.  W.  Eep.,  122.    Writ  of  error  granted.    Eeversed 

and  remanded.    87  Texas,  557. 
Moore  v.  Johnson,  34  S.  W.  Eep.,  771.    Writ  of  error  refused. 
Moore  v.  Waco  Bldg.  Assn.,  19  Texas  Civ.  App.,  68  (45  S.  W.  Eep.,  974). 

Writ  of  error  refused. 
Moore,  McKinney  &  Co.  v.  Temple  Gro.  Co.,  43  S.  W.  Eep.,  843.    Writ 

of  error  refused. 
Moses  V.  Hansford,  32  S.  W.  Eep.,  1050.    Writ  of  error  refused. 
Muenster  v.  Tremont  Natl.  Bank,  46  S.  W.  Eep.,  277.    Writ  of  error 

granted.    Eeversed  and  remanded.    92  Texas,  422. 
Mustain  v.  Stokes,  37  S.  W.  Eep.,  602.     Writ  of  error  granted.     Ee- 
versed and  remanded.    90  Texas,  358. 
Nalle  V.  City  of  Austin,  21  S.  W.  Eep.,  375.    Writ  of  error  granted. 

Eeversed  and  judgment  of  District  Court  affirmed.    85  Texas,  521, 

550. 
Nalle  V.  City,  of  Austin,  42  S.  W.  Eep.,  780.    Writ  of  error  refused.    91 

Texas,  424. 
Nash  V.  Herring,  5  Texas  Civ.  App.,  95  (23  S.  W.  Eep.,  739).    Writ  of 

error  refused. 
Xehring  v.  McMurrian,  53  S.  W.  Eep.,  381.     Writ  of  error  granted, 

Eeversed  and  remanded.     57  S.  W.  Eep.,  943.     Eehearing  pending. 
New  Eng.  L.  &  T.  Co.  v.  Avery,  41  S.  W.  Eep.,  673.    Writ  of  error  re- 
fused. 
Newnom  v.  S.  W.  Tel.  &  T.  Co.,  47  S.  W.  Eep.,  669.    Writ  of  error  re- 
fused. 
New  Y.  &  T.  L.  Co.  v.  Hyland,  8  Texas  Civ.  App.,  601  (28  S.  W.  Eep., 

206).    Writ  of  error  refused. 
Nichols  V.  State,  11  Texas  Civ.  App.,  327  (32  S.  W.  Eep.,  452).     Writ 

of  error  refused. 
Nolan  V.  Tennison,  21  Texas  Civ.  App.,  332.    Application  dismissed. 
North  V.  First  Natl.  Bank  of  Crockett.    Writ  of  error  refused  May  17, 

1900. 
Northern  Ass.  Co.  v.  City  Sav.  Bank,  18  Texas  Civ.  App.,  721  (45  S. 

W.  Eep.,  737).    Application  dismissed. 
Numsen  v.  Marshall  (see  Bank  of  California  v.  Marshall). 
Owens  V.  N.  Y.  &  T.  L.  Co.,  11  Texas  Civ.  App.,  284  (32  S.  W.  Eep., 

189,  1057).    Application  dismissed. 
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Owens  V.  NT.  Y.  &  T.  L.  Co.,  45  S.  W.  Rep.,  601.    Writ  of  error  refused. 
Oxshear  v.  Watt,  42  S.  W.  Rep.,  121.    Writ  of  error  granted.    Affirmed. 

91  Texas,  402. 
Ozee  V.  City  of  Henrietta,  40  S.  W.  Rep.,  1102.    Application  dismissed. 
Padgett  V.  Dallas  Brick  &  Constr.  Co.,    51  S.  W.  Rep.,  529.    Writ  of 

error  refused. 
Pardee  v.  Adamson,  19  Texas  Civ.  App.,  263  (46  S.  W.  Rep.,  43).    Writ 

of  error  refused. 
Parrish  v.  Frey,  18  Texas  Civ.  App.,  271  (44  S.  W.  Rep.,  322).    Writ  of 

error  refused. 
Patrick  v.  LaPrelle,  40  S.  W.  Rep.,  552;  37  Id.,  872.    Application  dis- 
missed. 
Patten  v.  Herring,  9  Texas  Civ.  App.,  640  (29  S.  W.  Rep.,  388).    Writ  of 

error  refused. 
Patterson  v.  Patterson,  27  S.  W.  Rep.,  837.    Writ  of  error  refused. 
Peace  v.  First  Christian  Church  of  McGregor,  20  Texas  Civ.  App ,  85 

(48  S.  W.  Rep.,  534).    Writ  of  error  refused. 
Pease  v.  Bergen,  6  Texas  Civ.  App.,  639  (25  S.  W.  Rep.,  803).  Writ  of 

error  refused. 
Pendleton  v.  Shaw,  18  Texas  Civ.  App.,  439  (44  S.  W.  Rep.,  1002).    Writ 

of  error  refused. 
Peoples  B.  L.  &  S.  Assn.  v.  Bessonette,  48  S.  W.  Rep.,  52.    Writ  of  error 

refused. 
Peoples  B.  &  L.  Assn.  v.  Rising,  34  S.  W.  Rep.,  147.    Writ  of  error  re- 
fused. 
Phoenix  Ins.  Co.  v.  Allison,  27  S.  W.  Rep.,  894.    Writ  of  error  granted. 

Reversed  and  judgment  of  District  Court  affirmed.    87  Texas,  593. 
Phoenix  Ins.  Co.  v.  Hague,  34  S.  W.  Rep.,  654.     Writ  of  error  refused. 
Phoenix  Ins.  Co.  v.  Witt,  25  S.  W.  Rep.,  796.    Writ  of  error  refused. 
Plummer  v.  Gholson,  44  S.  W.  Rep.,  1.    Writ  of  error  refused. 
Powers  V.  Gurley  (see  Hanrick  v.  Guriey). 

Price  &  Lucas  v.  Marshall  (see  Bank  of  California  v.  Marshall). 
Puckett  V.  McDaniel,  8  Texas  Civ.  App.,  630  (28  S.  W.  Rep.,  360).    Writ 

of  error  refused. 
Puckett  V.  Waco  Abst.  &  Inv.  Co.,  16  Texas  Civ.  App.,  329  (40  S.  W. 

Rep.,  812).    Writ  of  error  refused. 
Puckett  V.  Williams,  11  Texas  Civ.  App.,  308  (32  S.  W.  Rep.,  364).    Writ 

of  error  refused.  * 
Pullman  P.  C.  Co.  v.  Booth,  28  S.  W.  Rep.,  719.     Writ  of  error  refused. 
Pumphrey  v.  Threadgill,  9  Texas  Civ.  App.,  184  (28  S.  W.  Rep.,  450). 

Writ  of  error  refused.    87  Texas,  573. 
Puryear  v.  Friery,  16  Texas  Civ.  App.,  316  (40  S.  W.  Rep.,  446).    Writ 

of  error  refused. 
Queen  Ins.  Co.  v.  Chadwick,  13  Texas  Civ.  App.,  318  (35  S.  W.  Rep., 

26).    Application  dismissed. 
Queen  Ins.  Co.  v.  State,  22  S.  W.  Rep.,  1048.     Writ  of  error  granted. 

Reversed  and  remanded.    86  Texas,  250. 
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Quinlan  v.  H.  &  T.  C.  By.  Co.,  24  S.  W.  Eep.,  693.     Writ  of  error 

granted.    Reversed  and  remanded.    89  Texas,  357. 
Rackley  v.  Fowlkes,  36  S.  W.  Rep.,  75.    Writ  of  error  granted.    Reversed 

and  rendered.    89  Texas,  613. 
Railroad  Commission  v.  H.  &  T.  C.  Ry.  Co.,  16  Texas  Civ.  App.,  29  (40 

S.  W.  Rep.,  526,  1052).    Writ  of  error  refused. 
Ratcliff  V  Burleson,  7  Texas  Civ.  App.,  721  (25  S.  W.  Rep.,  983;  26 

Id.,  1003).    Application  dismissed. 
Raven  v.  Travis  County,  63  S.  W.  Rep.,  355.    Writ  of  error  refused. 
Receivers  M.  K.  &  T.  Ry.  Co.  v.  Pfleuger,  25  S.  W.  Rep.,  792.    Writ  of 

error  refused. 
Reynolds  v.  Weinman  &  Co.,  40  S.  W.  Rep.,  560.    Writ  of  error  refused. 
Rice  V.  F.  &  M.  Natl.  Bank  of  Waco,  42  S.  W.  Rep.,  1023.    Writ  of  error 

refused. 
Rice  V.  St.  L.  A.  &  T.  Ry.  Co.,  6  Texas  Civ.  App.,  355  (24  S.  W.  Rep., 

1099).    Writ  of  error  granted.    Reversed  and  remanded.    87  Texas, 

90. 
Rice  V.  Ward,  54  S.  W.  Rep.,  318.  Writ  of  error  granted.    Reversed  and 

remanded.    93  Texas,  532. 
Ritz  V.  City  of  Austin,  1  Texas  Civ.  App.,  455  (20  S.  W.  Rep.,  1029). 

Writ  of  error  refused. 
Ritz  V.  City  of  Austin,  20  S.  W.  Rep.,  1031.     Writ  of  error  refused. 
Robertson  v.  Coat^s,  1  Texas  Civ.  App.,  664  (20  S.  W.  Rep.,  875).    Writ 

of  error  refused. 
Rogers  v.  Concho  Cattle  Co.,  38  S.  W.  Rep.,  656.    Writ  of  error  granted. 

Reversed  and  rendered.    90  Texas,  555. 
Royal  V.  G.  C.  &  S.  F.  Ry.  Co.,  32  S.  W.  Rep.,  186.    Application  dis- 
missed. 
St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Hall-Brown  W.  W.  M.  Co.,  56  S.  W. 

Rep.,  140.    Writ  of  error  refused. 
San  Angelo  Natl.  Bank  v.  Fitzpatrick,  28  S.  W.  Rep.,  95;  29  Id.,  912. 

Writ  of  error  refused.    88  Texas,  213. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Adams,  6  Texas  Civ.  App.,  102  (24  S. 

W.  Rep.,  839).     Application  dismissed. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Bowles,  30  S.  W.  Rep.,  89,  727.    Writ 

of  error  granted.    Affirmed.    88  Texas,  634. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Griffin,  20  Texas  Civ.  App.,  91  (48  S. 

W.  Rep.,  542).     Writ  of  error  refused. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Gurley,  44  S.  W.  Rep.,  865.    Writ  of 

error  granted.    Affirmed.    92  Texas,  229. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Holden,  55  S.  W.  Rep.,  603.    Writ  of 

error  refused. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Short  (see  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 

Short). 
Sanburn  v.  Schuler,  3  Texas  Civ.  App.,  629  (22  S.  W.  Rep.,  119).    Writ 

of  error  refused. 
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Sanger  Bros.  v.  Burke  Bros.,  18  Texas  Civ.  App.,  106  (44  S.  W.  Rep., 
871;  see  43  S.  W.  Rep.,  1070).    Writ  of  error  refused. 

Sanger  Bros.  v.  City  of  Waco,  15  Texas  Civ.  App.,  424  (40  S.  W.  Rep., 
549).    Writ  of  error  refused^ 

Sanger  Bros.  v.  Henderson,  1  Texas  Civ.  App.,  412.  Application  dis- 
missed.   85  Texas,  404. 

Sanger  Bros.  v.  Hicks  Co.,  Ltd.,  22  Texas  Civ.  App.,  473  (56  S.  W. 
Rep.,  775).     Writ  of  error  refused. 

Schintz  V.  Morris,  13  Texas  Civ.  App.,  580  (35  S.  W.  Rep.,  516,  825; 
36  Id.,  292).    On  certificate  of  dissent.    Dismissed.    89  Texas,  648. 

Schuster  v.  F.  &  M.  Natl.  Bank  of  Waco,  54  S.  W.  Rep.,  777.  Writ  of 
error  refused. 

Scott  V.  Rockwall  County,  50  S.  W.  Rep.,  476.    Writ  of  error  refused. 

Scottish  Am.  Mtg.  Co.  v.  Board  of  Equalization,  45  S.  W.  Rep.,  757. 
Application  dismissed. 

Searight  v.  City  of  Austin,  42  S.  W.  Rep.,  857.    Writ  of  error  refused. 

Security  Co.  v.  Panhandle  Natl.  Bank  (see  Delaware  Ins.  Co.  v.  Security 
Co.). 

Security  M.  &  T.  Co.  v.  Gill,  8  Texas  Civ.  App.,  358  (27  S.  W.  Rep., 
835).    Writ  of  error  refused. 

Shepard  v.  Avery,  32  S.  W.  Rep.,  791.  Writ  of  error  granted.  Reversed 
and  remanded.    89  Texas,  301. 

Sherman  Oil  &  C.  Co.  v.  Stewart,  17  Texas  Civ.  App.,  59  (42  S.  W.  Rep., 
241).    Writ  of  error  refused. 

Sherman  S.  &  S.  Ry.  Co.  v.  Conley,  37  S.  W.  Rep.,  253.  Writ  of  error  re- 
fused.   90  Texas,  295. 

Shippey  v.  Hough,  19  Texas  Civ.  App.,  596  (47  S.  W.  Rep.,  672).  Writ 
of  error  refused. 

Sieders  v.  Merchants  L.  Assn.  of  U.  S.,  51  S.  W.  Rep.,  547.  Writ  of 
error  granted.    Reversed  and  rendered.    93  Texas,  194. 

Simon  Gregory  &  Co.  v.  Sutton,  45  S.  W.  Rep.,  559.  Writ  of  error  re- 
fused. 

Simonton  v.  White,  49  S.  W.  Rep.,  269.  Writ  of  error  granted.  Re- 
versed and  remanded.    93  Texas,  50. 

Simpson  v.  Johnson,  44  S.  W.  Rep.,  1076.  Writ  of  error  granted.  Re- 
versed and  remanded.    92  Texas,  159. 

Slagle  V.  Payne,  50  S.  W.  Rep.,  500.    Writ  of  error  refused. 

Slaughter  v.  Moore,  17  Texas  Civ.  App.,  233  (42  S.  W.  Rep.,  372).  Writ 
of  error  refused. 

Slayden  v.  Stone,  19  Texas  Civ.  App.,  618  (47  S.  W.  Rep.,  747).  Writ  of 
error  refused. 

Smith  V.  Ojerholm,  51  S.  W.  Rep.,  37.  Writ  of  error  refused.  93  Texas, 
35. 

Smith  V.  Olsen,  44  S.  W.  Rep.,  874.  Writ  of  error  granted.  Reversed 
and  remanded.    92  Texas,  181. 

Smith  V.  Pate,  43  S.  W.  Rep.,  312.  Writ  of  error  granted.  Reversed 
and  rendered.    91  Texas,  596. 
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Southern  Pac.  Ry.  Co.  v.  Haas,  21  S.  W.  Rep.,  1021.  Application  dis- 
missed.   85  Texas,  401. 

S.  W.  Coal  &  Imp.  Co.  v.  Rohr,  15  Texas  Civ.  App.,  404  (39  S.  W.  Rep., 
1017).    Writ  of  error  refused. 

Spalding,  Exr.,  v.  Rust  (no  written  opinion).     Writ  of  error  refused. 

Sparks  v.  Dockery  (see  Friedman  v.  Dockery). 

Spence  v.  Brown,  22  S.  W.  Rep.,  983 ;  24  Id.,  309.  Writ  of  error  granted. 
Reversed  and  rendered.    86  Texas,  430. 

Standefer  v.  Wilson,  55  S.  W.  Rep.,  1135.    Writ  of  error  refused. 

Si  ate  V.  G.  C.  &  S.  F.  Ry.  Co.,  44  S.  W.  Rep.,  542.    Writ  of  error  refused. . 

State  V.  Hutchings,  11  Texas  Civ.  App.,  316  (32  S.  W.  Rep.,  315).  Writ 
of  error  refused. 

State  V.  Travis  County  (see  Travis  County  v.  Christian,  State,  inter- 
vener). 

Steinwender  v.  Marshall  (see  Bank  of  California  v.  Marshall). 

Stern  v.  Marx,  56  S.  W.  Rep.,  93.    Writ  of  error  refused. 

Stokes  V.  Mustain,  44  S.  W.  Rep.,  404.    Writ  of  error  refused. 

Stone  V.  Ellis,  13  Texas  Civ.  App.,  291  (40  S.  W.  Rep.,  1077).  Writ  of 
error  refused. 

Stone  V.  Sledge,  24  S.  W.  Rep.,  697.  Writ  of  error  granted.  AflBrmed 
and  judgment  of  District  Court  reversed  and  remanded.     87  Texas.  49. 

Stone  V.  Stone,  18  Texas  Civ.  App.,  80  (40  S.  W.  Rep.,  1022).  Applica- 
tion dismissed. 

Storrie  v.  Hamilton,  42  S.  W.  Rep.,  235.    Writ  of  error  refused. 

Stovall  V.  Odell,  10  Texas  Civ.  App.,  169  (30  S.  W.  Rep.,  66),  Writ  of 
error  refused. 

Stubbiefield  v.  Stubblefield,  45  S.  W.  Rep.,  965.    Writ  of  error  refused. 

Sturgis  V.  Moore,  35  S.  W.  Rep.,  56.    Writ  of  error  refused. 

Supreme  Lodge  K.  of  H.  v.  Rampy,  45  S.  W.  Rep.,  422.  Writ  of  error 
refused. 

Sutton  V.  Gregory,  45  S.  W.  Rep.,  932.    Writ  of  error  refused. 

Swenson  v.  Heidenheimer,  52  S.  W.  Rep.,  989.  Application  dismissed. 

Temple  Natl.  Bank  v.  Warner,  44  S.  W.  Rep.,  1025.  Writ  of  error 
granted.     Reversed  and  remanded.  92  Texas,  226. 

Tennant  v.  Fawcett,  55  S.  W.  Rep.,  611.  Writ  of  error  granted.  Still 
pending. 

Texas  Cent.  Ry.  Co.  v.  Frazier,  34  S.  W.  Rep.,  664.  Writ  of  error 
granted.    Reversed  and  remanded.    90  Texas,  33. 

Texas  Drug  Co.  v.  Baker,  20  Texas  Civ.  App.,  684  (50  S.  W.  Rep.,  157). 
Writ  of  error  refused. 

Texas  Midland  Ry.  Co.  v.  Johnson,  20  Texas  Civ.  App.,  572  (50  S.  W. 
Rep.,  1044).     Writ  of  error  refused. 

Texas  &  P.  Ry.  Co.  v.  Armstrong,  53  S.  W.  Rep.,  1119.  Writ  of  error 
refused. 

Texas  &  P.  Ry.  Co.  v.  Phillips,  40  S.  W.  Rep.,  344.  Writ  of  error 
granted.     Reversed  and  remanded.     91  Texas,  278. 
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Texas  S.  &  L.  Assn.  v.  Seitzler,  12  Texas  Civ.  App.,  551  (34  S.  W.  Eep., 

348).    Writ  of  error  refused. 
Texas  Tel.  &  T.  Co.  v.  Seiders,  9  Texas  Civ.  App.,  431  (29  S.  W.  Eep., 

258).     Writ  of  error  refused. 
Thaxton  v.  Smith,  38  S.  W.  Hep.,  820.    Writ  of  error  granted.    Be- 

versed  and  rendered.    90  Texas,  589. 
Thomson  v.  Shackelford,  6  Texas  Civ.  App.,  121  (24  S.  W.  Eep.,  980). 

Writ  of  error  refused. 
ThreadgiU  v.  Bickerstaff,  26  S.  W.  Eep.,  739.    Writ  of  error  granted. 

Affirmed.    87  Texas,  520. 
Tinslej  v.  Dowell,  24  S.  W.  Bep.,  928.    Writ  of  error  granted.    Beversed 

and  remanded.    87  Texas,  23. 
Travis  County  v.  Christian  (State,  intervener)  21  S.  W.  Eep.,  119.    Writ 

of  error  granted.    Beversed.    85  Texas,  435. 
Travis  County  v.  Trogdon,  29  S.  W.  Bep.,  405.    Writ  of  error  granted. 

Affirmed.    88  Texas,  302. 
Tyler  C.  &  P.  W.  v.  St.  L.  S.  W.  By.  Co.  of  Texas,  55  S.  W.  Bep.,  350; 

56  Id.,  432.    Writ  of  error  refused. 
Union  Cent.  L.  Ins.  Co.  v.  Wilkes,  47  S.  W.  Bep.,  546.    Writ  of  error 

granted.    Beversed  and  remanded.    92  Texas,  468. 
Walker  v.  Cole,  27  S.  W.  Bep.,  882;  28  Id.,  1012.    Writ  of  error  granted. 

Affirmed.    89  Texas,  323. 
Walker  v.  Peterson,  42  S.  W.  Bep.,  1045.    Writ  of  error  refused. 
Ward  V.  Green,  28  S.  W.  Bep.,  574.    Writ  of  error  granted.    Beversed 

and  remanded.    88  Texas,  177. 
Warren  v.  Lane  (no  opinion  below).    Writ  of  error  refused. 
Waters  Pierce  Oil  Co.  v.  State,  19  Texas  Civ.  App.,  1  (44  S.  W.  Bep., 

936).    Writ  of  error  refused. 
Watkhis  V.  Markham,  36  S.  W.  Bep.,  145.    Writ  of  error  refused. 
Watkins  Ld.  Mtg.  Co.  v.  Abbott,  14  Texas  Civ.  App.,  447  (37  S.  W. 

Bep.,  252).    Writ  of  error  refused. 
Webb  V.  Haskit,  25  S.  W.  Bep.,  161.    Writ  of  error  refused. 
Wells  V.  Hardy,  21  Texas  Civ.  App.,  454  (51  S.  W.  Eep.,  503).    Writ  of 

error  refused. 
Wells-Fargo  Express  Co.  v.  Fuller,  13  Texas  Civ.  App.,  610  (35  S.  W. 

Bep.,  824).    Writ  of  error  refused. 
W.  XJ.  Tel.  Co.  V.  Birchfield,  14  Texas  Civ.  App.,  664  (38  S.  W.  Bep., 

635).    Writ  of  error  refused. 
W.  U.  Tel.  Co.  V.  Carter,  20  S  W.  Bep.,  834.    Writ  of  error  granted. 

Beversed  and  rendered.    85  Texas,  580. 
W.  XJ.  Tel.  Co.  V.  Jackson,  19  Texas  Civ.  App.,  273  (46  S.  W.  Bep.,  279). 

Writ  of  error  refused. 
W.  U.  Tel.  Co.  V.  Lavender,  40  S.  W.  Bep.,  1035.    Writ  of  error  refused. 
W.  U.  Tel.  Co.  V.  Linn,  23  S.  W.  Eep.,  895.    Writ  of  error  granted.    Be- 
versed and  dismissed.    87  Texas,  7. 
W.  U.  Tel.  Co.  V.  McLeod,  24  S.  W.  Bep.,  815;  see  22  Id.,  988;  25  Id., 

721.    Writ  of  error  refused. 
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W.  U.  Tel.  Co.  V.  Waller,  47  S.  W.  Eep.,  396.    Writ  of  error  refused. 
Wetzel  V.  Simon  &  Co.,  25  S.  W.  Rep.,  792;  26  Id.,  642.    Writ  of  error 

granted.    Reversed  and  rendered.    87  Texas,  403. 
Whately  v.  Oglesby,  44  S.  W.  Rep.,  44.    Writ  of  error  refused. 
Wheeler  v.  First  Natl.  Bank  of  Bellville,  41  S.  W.  Rep.,  376.    Writ  of 

error  refused. 
White  V.  Pecos  Ld.  &  Wat.  Co.,  18  Texas  Civ.  App.,  634  (45  S.  W.  Rep., 

207).    Writ  of  error  refused. 
White  V.  Sterzing,  11  Texas  Civ.  App.,  553  (32  S.  W.  Rep.,  909).    Writ 

of  error  refused. 
White  V.  Waco  Bldg.  Assn.,  31  S.  W.  Rep.,  58.    Writ  of  error  refused. 
Willis  P.  J.  &  Bro.  v.  Smith,  17  Texas  Civ.  App.,  543  (43  S.  W.  Rep., 

325).    Writ  of  error  refused. 
Willis  P.  J.  &  Bro.  v.  Smith,  39  S.  W.  Rep.,  377.    Writ  of  error  granted. 

Reversed  and  remanded.    90  Texas,  635. 
Willis  V.  White,  29  S.  W.  Rep.,  818.    Writ  of  error  refused. 
Willoughby  v.  Townsend,  51  S.  W.  Rep.,  335.    Writ  of  error  granted. 

Reversed  and  rendered.    93  Texas,  80. 
Wilson  V.  Vick,  51  S.  W.  Rep.,  45.    Writ  of  error  granted.    Reversed 

and  remanded.    93  Texas,  88. 
Winter  v.  Texas  Ld.  &  L.  Co.,  54  S.  W.  Rep.,  802.     Writ  of  error 

granted.     Reversed  and  judgment  of  District  Court  affirmed.     93 

Texas,  660. 
Withrow  V.  Adams,  4  Texas  Civ.  App.,  438  (23  S.  W.  Rep.,  437).    Writ  of 

error  refused. 
Woessner  v.  Cottam  &  Co.,  19  Texas  Civ.  App.,  611  (47  S.  W.  Rep.,  678). 

Writ  of  error  refused. 
Wolf  V.  Harris,  20  Texas  Civ.  App.,  99  (48  S.  W.  Rep.,  529).    Writ  of 

error  refused. 
Wood  V.  McClellan,  53  S.  W.  Rep.,  381.    Writ  of  error  refused. 
Workman's  Mut.  Aid  Assn.  v.  Monroe,  53  S.  W.  Rep.,  1029.     Writ  of 

error  refused. 
Wynne  v.  Parke,  30  S.  W.  Rep.,  52;  32  Id.,  726.    Writ  of  error  granted. 

Reversed  and  judgment  of  District  Court  affirmed.    89  Texas,  413. 
Yoakum  v.  Mettasch,  26  S.  W.  Rep.,  129.    Writ  of  error  refused. 

FOURTH   DISTRICT. 

Abbott  V.  International  B.  &  L.  Assn.,  23  S.  W.  Rep.,  629.     Writ  of  error 

granted.     Reversed  and  rendered.     86  Texas,  467. 
Abernathy  v.  Bass,  9  Texas  Civ.  App.,  239  (29  S.  W.  Rep.,  398).     Writ 

of  error  refused. 
Ackerman  v.  Ackerman,  22  Texas  Civ.  App.,  612  (55  S.  W.  Rep.,  801). 

Writ  of  error  refused. 
Adams  v.  Dignowity,  8  Texas  Civ.  App.,  201   (28  S.  W.  Rep.,  373). 

Writ  of  error  refused. 
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Adams  v.  Ramsey,  19  Texas  Civ.  App.,  294  (46  S.  W.  Rep.,  265).  Writ 
of  error  refused. 

Affleck  V.  Wangermaim,  64  S.  W.  Rep.,  255.  Writ  of  error  granted. 
Reversed  and  remanded.     93  Texas,  351. 

Alamo  Cement  Co.  v.  City  of  San  Antonio,  23  S.  W.  Rep.,  449.  Writ 
of  error  refused. 

Alamo  Fire  Ins.  Co.  v.  Lancaster,  7  Texas  Civ.  App.,  677  (28  S.  W.  Rep., 
126).     Writ  of  error  refused. 

Alamo  Fire  Ins.  Co.  v.  Shacklett,  26  S.  W.  Rep.,  630.  Application  dis- 
missed. 

Alexander  v.  Robertson,  24  S.  W.  Rep.,  680.  Writ  of  error  granted. 
Reversed  and  remanded.     86  Texas,  511. 

Alexander  v.  S.  A.  Traufant  Com.  Co.,  34  S.  W.  Rep.,  182.  Writ  of 
error  refused. 

Allen  V.  G.  H.  &  S.  A.  Ry.  Co.,  14  Texas  Civ.  App.,  344  (37  S.  W.  Rep., 
171).     Writ  of  error  refused. 

Altgelt  V.  City  of  San  Antonio,  55  S.  W.  Rep.,  761.  Writ  of  error  re- 
fused. 

Am.  Cent.  Ins.  Co.  v.  Cowan,  34  S.  W.  Rep.,  460.  Writ  of  error  re- 
fused. 

Amer.-F.  Ld.  Mtg.  Co.  v.  McDonnell,  54  S.  W.  Rep.,  259.  Writ  of  error 
granted.    Reversed  and  rendered.     93  Texas,  398. 

Am.  Natl.  Bank  of  Dallas  v.  Dallas  T.  Mfg.  Co.,  15  Texas  Civ.  App., 
631  (39  S.  W.  Rep.,  955).     Writ  of  error  refused, 

Anheuser-Busch  Brew.  Assn.  v.  Houck,  27  S.  W.  Rep.,  692.  Writ  of 
error  granted.     Reversed  and  remanded.     88  Texas,  184. 

Armengol  v.  Lemp,  25  S.  W.  Rep.,  137.  Writ  of  error  granted.  Re- 
versed and  judgment  of  District  Court  affirmed.     86  Texas,  690. 

Armstrong  v.  Dreaper,  50  S.  W.  Rep.,  1024.     Writ  of  error  refused. 

Arnold  v.  McDonald,  22  Texas  Civ.  App.,  487  (55  S.  W.  Rep.,  529). 
Writ  of  error  refused. 

Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Click,  32  S.  W.  Rep.,  226.  Writ  of  error 
refused. 

Atchison  T.  &  S.  F.  Ry.  Co.  v.  Grant,  6  Texas  Civ.  App.,  674  (26  S.  W. 
Rep.,  286).     Writ  of  error  refused. 

Avery  v.  Popper  &  Bro.,  45  S.  W.  Rep.,  951.  '  Writ  of  error  granted. 
Reformed  and  rendered.     92  Texas,  337. 

Aycock  V.  Texas  Trans.  Co.,  21  Texas  Civ.  App.,  153  (50  S.  W.  Rep., 
1061).     Writ  of  error  refused. 

Bailey  v.  Mickle,  45  S.  W.  Rep.,  949.     Writ  of  error  refused. 

Baldwin  v.  Goldfrank,  26  S.  W.  Rep.,  155.  Writ  of  error  granted.  Af- 
firmed.    88  Texas,  249. 

Ball  V.  Hagy,  54  S.  W.  Rep.,  915.     Application  dismissed. 

Ball,  Hutchings  &  Co.  v.  Presidio  Co.,  27  S.  W.  Rep.,  702.  Writ  of 
error  .granted.  Reversed  and  judgment  of  District  Court  affirmed. 
88  Texas,  60. 
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Banks  v.  House,  50  S.  W.  Eep.,  1022.     Writ  of  error  granted.     Affirmed. 

93  Texas,  58. 
Barnett  v.  Houston,  18  Texas  Civ.  App.,  134  (44  S.  W.  Rep.,  689).     Writ 

of  error  refused. 
Bassett  v.  City  of  El  Paso,  28  S.  W.  Rep.,  554.     Writ  of  error  granted. 

Affirmed.     88  Texas,  168. 
Beaumont  Past.  Co.  v.  S.  &  E.  T.  Ry.  Co.,  41  S.  W.  Rep.,  190,  543. 

Writ  of  error  refused. 
Beitel  v.  Dobbin,  44  S.  W.  Rep.,  299.     Writ  of  error  refused. 
Beitel  v.  Wagner,  11  Texas  Civ.  App.,  365  (32  S.  W.  Rep.,  366).     Writ 

of  error  refused. 
Benson  v.  Phipps,  28  S.  W.  Rep.,  359.     Writ  of  error  granted.     Reversed 

and  remanded.     87  Texas,  578. 
Berg  v.  Sati  Antonio  St.  Ry.  Co.,  49  S.  W.  Rep.,  921.     Writ  of  error 

refused. 
Berry  v.  City  of  San  Antonio,  46  S.  W.  Rep.,  273.    Writ  of  error  granted. 

Reformed  and  rendered.     92  Texas,  319. 
Bexar  Bldg.  &  L.  Assn.  v.  Heady,  21  Texas  Civ.  App.,  164  (50  S.  W. 

Rep.,  1079).     Writ  of  error  refused. 
Bexar  Bldg.  &  L.  Assn.  v.  Seebe,  40  S.  W.  Rep.,  875.    Writ  of  error  re- 
fused. 
Bexar  County  v.  HerfE,  23  S.  W.  Rep.,  409.     Application  dismissed. 
Blackburn  v.  Blackburn,  16  Texas  Civ.  App.,  564  (42  S.  W.  Rep.,  132). 

Application  dismissed. 
Blair  v.  Blanton,  54  S.  W.  Rep.,  321.     Writ  of  error  granted  and  after- 
ward dismissed.     93  Texas,  348. 
Blakely  v.  El  Paso  Bldg.  &  L.  Assn.,  26  S.  W.  Rep.,  292.     Writ  of  error 

refused. 
Blum  V.  Jones,  23  S.  W.  Rep.,  844.     Writ  of  error  granted.     Reversed 

and  remanded.     86  Texas,  492. 
Boehm  v.  Beutler,  16  Texas  Civ.  App.,  380  (41  S.  W.  Rep.,  658).     Writ 

of  error  refused. 
Bonnell  v.  Prince,  11  Texas  Civ.  App.,  399  (32  S.  W.  Rep.,  856).     Writ 

of  error  refused.     89  Texas,  104. 
Bonnett  v.  G.  H.  &  S.  A.  Ry.  Co.,  31  S.  W.  Rep.,  526.     Writ  of  error 

granted.     Reversed  and  remanded.     89  Texas,  72. 
Bosse  V.  Cadwalader  (see  Ogden  v.  Bosse). 
Bowling  V.  Blum,  52  S.  W.  Rep.,  97.     Writ  of  error  refused. 
Boyd  V.  Kimball,  21  Texas  Civ.  App.,  6  (60  S.  W.  Rep.,  634).     Writ 

of  error  refused. 
Brackenridge  v.  Claridge,  42  S.  W.  Rep.,  1005.     Writ  of  error  granted. 

Reversed  and  remanded.     91  Texas,  527. 
Bradford  v.  Knowles,  24  S.  W.  Rep.,  1095.     Writ  of  error  granted.     Re- 
versed and  remanded.     86  Texas,  505. 
Bradford  v.  Knowles,  11  Texas  Civ.  App.,  572  (33  S.  W.  Rep.,  149). 

Writ  of  error  refused. 
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Bratton  v.  Adams,  7  Texas  Civ.  App.,  161  (26  S.  W.  Rep.,  1108).     Writ 

of  error  refused. 
Brazoria  County  v.  6d.  Rapids  Sch.  Fur.  Co.,  43  S.  W.  Rep.,  900.     Ap- 
plication dismissed. 
Breneman  v.  West,  21  Texas  Civ.  App.,  19  (50  S.  W.  Rep.,  471).     Writ 

of  error  refused. 
Brewster  County  v.  Presidio  County,  19  Texas  Civ.  App.,  638  (48  S.  W. 

Rep.,  213).     Writ  of  error  refused. 
Brown  v.  Elmendorf,  25  S.  W.  Rep.,  145.    Writ  of  error  granted.     Af- 
firmed.    87  Texas,  57. 
Brown  v.  Masterson,  38  S.  W.  Rep.,  1027.     Writ  of  error  refused. 
Brown  v.  Perez,  32  S.  W.  Rep.,  546.     Writ  of  error  granted.     Afiirmed. 

89  Texas,  282. 
Brown  v.  Tom,  26  S.  W.  Rep.,  299.     Writ  of  error  refused. 
Brown  v.  Viscaya,  54  S.  W.  Rep.,  636.     Writ  of  error  refused. 
Building  &  L.  Assn.  of  Dakota  v.  Guillemet,  15  Texas  Civ.  App.,  649  (40 

S.  W.  Rep.,  225).     Writ  of  error  refused. 
Building  &  L.  Assn.  of  Dakota  v.  Logan,  33  S.  W.  Rep.,  1088.     Writ  of 

error  refused. 
Byers  v.  Caril,  7  Texas  Civ.  App.,  423  (27  S.  W.  Rep.,  190).     Writ  of 

error  refused. 
Cabell  V.  Johnson,  13  Texas  Civ.  App.,  472  (35  S.  W.  Rep.,  946).     Writ 

of  error  refused. 
Cable  V.  Jackson,  42  S.  W.  Rep.,  136.     Writ  of  error  refused. 
Cahiil  V.  Texas  Mex.  Ry.  Co.,  40  S.  W.  Rep.,  871.     Application  .dis- 
missed. 
Calhoun  v.  Stark,  13  Texas  Civ.  App.,  60  (35  S.  W.  Rep.,  410).     Writ 

of  error  refused. 
Campbell  v.  Antis,  21  Texas  Civ.  App.,  161.     Writ  of  error  refused. 
Campbell  v.  Fisher,  24  S.  W.  Rep.,  661.     Writ  of  error  refused. 
Capps  V.  Deegan,  50  S.  W.  Rep.,  151.    Writ  of  error  refused.    92  Texas, 

600. 
Capps  &  Canty  v.  Leachman,  35  S.  W.  Rep.,  397.    Writ  of  error  granted. 

Reversed  and  remanded.     89  Texas,  690. 
Carter  v.  Hussey,  46  S.  W.  Rep.,  270.     Writ  of  error  refused. 
Carter  v.  Thompson,  52  S.  W.  Rep.,  92.     Writ  of  error  refused. 
Cent.  Texas  &  N.  W.  Ry.  Co.  v.  Bush,  34  S.  W.  Rep.,  133.     Writ  of 

error  refused. 
Cent.  Texas  &  N.  W.  Ry.  Co.  v.  Douglass,  36  S.  W.  Rep.,  120.     Writ  of 

error  granted.     Afl&rmed  and  judgment  rendered.     90  Texas,  125. 
Chamberlain  v.  Fox,  54  S.  W.  Rep.,  297.     Application  dismissed. 
Chapman  v.  Chapman,  11  Texas  Civ.  App.,  392  (32  S.  W.  Rep.,  564). 

Writ  of  error  refused. 
Chapman  v.  Chapman,  16  Texas  Civ.  App.,  382  (41  S.  W.  Rep.,  533). 

Writ  of  error  refused. 
Chapman  v.  Mansfield,  29  S.  W.  Rep.,  820.     Writ  of  error  refused. 
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Chester  v.  Breitling,  30  S.  W.  Rep.,  464.  Writ  of  error  granted.  Judg- 
ment of  Court  of  Civil  Appeals  affirmed  and  cause  remanded.  88 
Texas,  586. 

Childress  v.  Smith,  37  S.  W.  Rep.,  1076.  Writ  of  error  granted.  Re- 
versed and  remanded.     90  Texas,  610. 

Choate  v.  S.  A.  &  A.  P.  Ry.  Co.,  44  S.  W.  Rep.,  69.  Application  dis- 
missed.    91  Texas,  406. 

City  of  Denison  v.  Foster  &  Wilkinson,  37  S.  W.  Rep.,  167.  Writ  of 
error  refused. 

City  of  Hillsboro  v.  Jackson,  18  Texas  Civ.  App.,  325  (44  S.  W.  Rep., 
1010) .     Writ  of  error  refused. 

City  of  Liberty  v.  Paul,  51  S.  W.  Rep.,  657.     Writ  of  error  refused. 

City  of  San  Antonio  v.  Kreusel,  17  Texas  Civ.  App.,  594  (43  S.  W.  Rep., 
615).     Writ  of  error  refused. 

City  of  San  Antonio  v.  Mackey's  Est.,  22  Texas  Civ.  App.,  145  (54  S.  W. 
Rep.,  33).     Writ  of  error  refused. 

City  of  San  Antonio  v.  Micklejohn,  33  S.  W.  Rep.,  735.  Writ  of  error 
refused. 

City  of  San  Antonio  v.  Ostrom,  18  Texas  Civ.  App.,  678  (45  S.  W.  Rep., 
961).     Writ  of  error  refused. 

City  of  San  Antonio  v.  Rische,  38  S.  W.  Rep.,  388.  Writ  of  error  re- 
fused. 

City  of  San  Antonio  v.  San  Antonio  St.  Ry.  Co.,  22  Texas  Civ.  App., 
148  (54  S.  W.  Rep.,  281).     Writ  of  error  refused. 

City  of  San  Antonio  v.  Schneider,  37  S.  W.  Rep.,  767.  Application  dis- 
missed. 

City  of  San  Antonio  v.  Sullivan,  57  S.  W.  Rep.,  42.  Writ  of  error  re- 
fused. 

City  of  San  Antonio  v.  Sullivan,  57  S.  W.  Rep.,  45.  Writ  of  error  re- 
fused. 

City  of  Sherman  v.  Smith,  12  Texas  Civ.  App.,  580  (35  S.  W.  Rep., 
294).     Application  dismissed. 

Claridge  v.  Lavenburg,  7  Texas  Civ.  App.,  155  (26  S.  W.  Rep.,  324). 
Writ  of  error  refused. 

Clark  V.  West  Pub.  Co.,  26  S.  W.  Rep.,  527.     Application  dismissed. 

Clarkson  v.  Graham,  21  Texas  Civ.  App.,  355  (52  S.  W.  Rep.,  269). 
Writ  of  error  refused. 

Classen  v.  Elmendorf,  37  S.  W.  Rep.,  245.  Certificate  of  dissent.  Af- 
firmed.    90  Texas,  204. 

Classen  v.  Elmendorf,  47  S.  W.  Rep.,  1023.  Writ  of  error  granted. 
Reversed  and  remanded.     92  Texas^  472. 

Clifford  V.  Leroux,  14  Texas  Civ.  App.,  340  (37  S.  W.  Rep.,  172,  254). 
Writ  of  error  refused. 

Coe  V.  Nash,  40  S.  W.  Rep.,  235.  Writ  of  error  granted.  Reversed  and 
remanded.     91  Texas,  113. 

Cohen  v.  Grimes,  18  Texas  Civ.  App.,  327  (45  S.  W.  Rep.,  210).  Writ 
of  error  refused. 
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Coleman  v.  Reavis,  34  S.  W.  Rep.,  645.     Writ  of  error  refused. 

Conklin  v.  City  of  El  Paso,  44  S.  W.  Rep.,  879.     Writ  of  error  refused. 
91  Texas,  537. 

Consolidated  K.  C.  S.  &  R.  Co.  v.  Conrig,  33  S.  W.  Rep.,  547.     Writ  of 
error  refused. 

Cont.  Ins.  Co.  of  N.  Y.  v.  McCuUoch,  15  Texas  Civ.  App.,  190.     Writ 
of  error  refused. 

Converse  v.  Davis,  37  S.  W.  Rep.,  247.     Writ  of  error  granted.     Re- 
versed and  remanded.     90  Texas,  462. 

Cook  &  Bemheimer  Co.  v.  Hunt,  18  Texas  Civ.  App.,  314  (46  S.  W. 
Rep.,  153).     Writ  of  error  refused. 

Corley  v.  Goll,  27  S.  W.  Rep.,  819.     Writ  of  error  refused. 

Cotton  V.  Coit,  30  S.  W.  Rep.,  281.     Writ  of  error  granted.     Reversed 
and  rendered.     88  Texas,  414. 

Cotton  V.  Rand,  29  S.  W.  Rep.,  682.     Application  dismissed. 

Cotton  V.  Rand,  51  S.  W.  Rep.,  66.     Writ  of  error  granted.  ,  Reversed 
and  remanded  in  part.     93  Texas,  7. 

Crawford  v.  Saunders,  29  S.  W.  Rep.,  102.      Application  dismissed. 

Croley  v.  St.  L.  S.  W.  Ry.  Co.,  50  S.  W.  Rep.,  616.     Application  dis- 
missed. 

Crosson  v.  Dwyer,  9  Texas  Civ.  App.,  482  (30  S.  W.  Rep.,  929).    Writ 
of  error  refused. 

Crouch  V.  Johnson,  7  Texas  Civ.  App.,  436  (27  S.  W.  Rep.,  9).     Writ 
of  error  refused. 

Cruger  v.  McCracken,  26  S.  W.  Rep.,  282.    Writ  of  error  refused. 

Cruger  v.  McCracken,  30  S.  W.  Rep.,  373.     Writ  of  error  granted. 
Reversed  and  remanded.     87  Texas,  584. 

Cruger  v.  Sullivan,  11  Texas  Civ.  App.,  377  (32  S.  W.  Rep.,  448).     Writ 
of  error  refused. 

Crystal  Ice  &  Mfg.  Co.  v.  State,  56  S.  W.  Rep.,  662.     Writ  of  error  re- 
fused. 

Cuellar  v.  DeWitt,  5  Texas  Civ.  App.,  668  (24  S.  W.  Rep.,  671).    Writ 
of  error  refused. 

Culmell  V.  Borroum,  13  Texas  Civ.  App.,  458  (36  S.  W.  Rep.,  942). 
Writ  of  error  refused.     90  Texas,  93. 

Curlin  v.  Can.  &  Amer.  Mort.  &  Trust  Co.,  37  S.  W.  Rep.,  484.     Writ 
of  error  granted.     Reversed  and  remanded.     90  Texas,  376. 

Davenport  v.  Abbott,  28  S.  W.  Rep.,  218.     Application  dismissed. 
'  Davies  v.  Thompson,  50  S.  W.  Rep.,  1062.     Writ  of  error  refused. 

Davis  V.  Andrews,  27  S.  W.  Rep.,  1033.     Writ  of  error  granted.     Re- 
versed and  rendered.     88  Texas,  524. 

Davis  V.  Converse,  46  S.  W.  Rep.,  910.     Writ  of  error  refused. 

Davis  V.  Davis,  20  Texas  Civ.  App.,  310  (49  S.  W.  Rep.,  726).    Writ  of 
error  refused. 

Davis  V.  Harper,  17  Texas  Civ.  App.,  88  (42  S.  W.  Rep.,  788).     Appli- 
cation dismissed. 
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Davis  V.  Hertman,  48  S.  W.  Kep.,  60.     Writ  of  error  refused. 

Davis  V.  S.  A.  &  A.  P.  By.  Co.,  44  S.  W.  Rep.,  1012.     Writ  of  error  re- 
fused. 

Davis  V.  S.  A.  &  G.  S.  By.  Co.,  44  S.  W.  Bep.,  1012.     Writ  of  error 
granted.     Beversed  and  remanded.     92  Texas,  642. 

Davis  V.  T.  &  P.  By.  Co.,  42  S.  W.  Bep.,  1008.     Writ  of  error  granted. 
Beversed  and  remanded.     91  Texas,  505. 

Degenhart  v.  Short,  15  Texas  Civ.  App.,  636   (40  S.  W.  Sep.,  150). 
Writ  of  error  refused. 

De  la  Garza  v.  Grand  Lodge  A.  0.  U.  W.  (see  Grand  Lodge,  etc.,  v. 
Cleghom). 

De  la  Garza  v.  McManus,  44  S.  W.  Bep.,  704.    Writ  of  error  refused. 

Delaware  Ins.  Co.  v.  Bonnet.     20  Texas  Civ.  App.,  107  (48  S.  W.  Bep., 
1104).     Writ  of  error  refused. 

Diamond  St.  Iron  Co.  v.  S.  A.  &  A.  P.  By.  Co.,  11  Texas  Civ.  App.,  587 
(33  S.  W.  Bep.,  987).     Writ  of  error  refused. 

Dignowity  v.  Elmendorf,  40  S.  W.  Bep.,  1005.     Writ  of  error  refused. 

Dimmit  County  v.  Frazier,  27  S.  W.  Bep.,  829.     Writ  of  error  refused. 

Dimmit  County  v.  Openheimer,  42  S.  W.  Bep.,  1029.     Writ  of  error  re- 
fused. 

Dittman  v.  Iselt,  52  S.  W.  Bep.,  96.     Application  dismissed.     Assman 
v.  Dittman,  93  Texas,  37. 

Dodson  V.  Wortham,  45  S.  W.  Bep.,  868.     Writ  of  error  refused. 

Dodson  V.  Wortham,  18  Texas  Civ.  App.,  Q66  (45  S.  W.  Bep,.  858). 
Writ  of  error  refused. 

Dorroh  v.  McKay,  56  S.  W.  Bep.,  611.     Application  dismissed. 

Douglass  V.  Blount,  22  Texas  Civ.  App.,  493  (55  S.  W.  Bep.,  526).     Ap- 
plication dismissed.     93  Texas,  499. 

Drake  v.  State,  23  S.  W.  Bep.,  398,  620.     Writ  of  error  granted.     Be- 
versed and  judgment  of  District  Court  afl&rmed.     86  Texas,  329. 

Duer  V.  Supreme  Council,  0.  of  C.  F.,  21  Texas  Civ.  App.,  493  (52  S. 
W.  Bep.,  109).     Writ  of  error  refused. 

Durrell  v.  Farwell,  27  S.  W.  Bep.,  795.     Writ  of  error  granted.     Be- 
versed and  remanded.     88  Texas,  98. 

Duvoneck  v.  Kutzer,  17  Texas  Civ.  App.,  677   (43  S.  W.  Bep.,  541). 
Writ  of  error  refused. 

East  Tex.  Fire  Ins.  Co.  v.  Kempner,  12  Texas  Civ.  App.,  533  (34  S.  W. 
Bep.,  393).     Writ  of  error  refused.     89  Texas,  652. 

Eckford  v.  Berry,  27  S.  W.  Bep.,  840.     Writ  of  error  granted.     Beversed 
and  remandvd.      87  Texas,  415. 

Edling  V.  Burnett,  19  Texas  Civ.  App.,  287  (46  S.  W.  Bep.,  907).     Writ 
of  error  refused. 

Edmonds  v.  City  of  San  Antonio,  14  Texas  Civ.  App.,  155  (36  S.  W. 
Bep.,  495).     Writ  of  error  refused. 

p]d\vards  v.  Irvin,  45  S.  W.  Bep.,  1026.     Writ  of  error  granted.     Be- 
versed and  judgment  of  District  Court  affirmed.     92  Texas,  268. 
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Edwards  County  v.  Jennings,  33  S.  W.  Eep.,  585.     Writ  of  error  granted. 

Affirmed.     89  Texas,  618. 
Eikel  V.  Randolph,  6  Texas  Civ.  App.,  421  (25  S.  W.  Rep.,  62).     Ap- 
plication dismissed. 
Ellis  V.  City  of  Cleburne,  35  S.  W.  Rep.,  495.     Writ  of  error  refused. 
Ellis  V.  Kerr,  32  S.  W.  Rep.,  444.     Writ  of  error  refused. 
El  Paso  G.  El.  Lt.  &  P.  Co.  v.  City  of  El  Paso,  22  Texas  Civ.  App., 

309  (54  S.  W.  Rep.,  798).     Writ  of  error  refused. 
El  Paso  Natl.  Bank  v.  Fuchs,  34  S.  W.  Rep.,  203.     Writ  of  error  granted. 

Reversed  and  rendered.     89  Texas,  197. 
Exall  V.  Security  Mort.  &  T.  Co.,  15  Texas  Civ.  App.,  643  (39  S.  W. 

Rep.,  959).     Writ  of  error  refused. 
Fant  V.  Wickes,  10  Texas  Civ.  App.,  394  (32  S.  W.  Rep.,  126).     Writ 

of  error  refused. 
Fant  V.  Wright  (see  Wright  v.  U.  S.  Mtg.  Co.). 
Ferguson  v.  Johnson,  11  Texas  Civ.  App.,  413  (33  S.  W.  Rep.,  138). 

Writ  of  error  refused. 
Ferguson  v.  McCrary,  20  Texas  Civ.  App.,  529  (50  S.  W.  Rep.,  472). 

Writ  of  error  refused. 
Ferguson  v.  Ricketts,  55  S.  W.  Rep.,  975.     Writ  of  error  granted.     Re- 
versed and  remanded.      93  Texas,  565. 
First  Natl.  Bank  of  Corsicana  v.  City  Natl.  Bank  of  Dallas,  34  S.  W. 

Rep.,  458.     Writ  of  error  refused. 
First  Natl.  Bank  of  Mason  v.  Ledbetter,  17  Texas  Civ.  App.,  613  (42 

S.  W.  Rep.,  1018.)    Writ  of  error  refused. 
Fleury  v.  Butler  (see  Morgan  v.  Butler). 
Forstall  v.  Bocock,  41  S.  W.  Rep.,  502.     Writ  of  error  refused. 
Fouke  V.  Brengle,  51  S.  W.  Rep.,  519.     Writ  of  error  refused. 
Foust  V.  Sanger,  13  Texas  Civ.  App.,  410  (35  S.  W.  Rep.,  404).     Writ 

of  error  refused. 
Frank  v.  Tatum,  23  S.  W.  Rep.,  311;  see  20  Id.,  869;  21  Id.,  716;  26 

Id.,  900.     Writ  of  error  granted.     Reversed  and  remanded.     87  Texas, 

204. 
Frank  v.  Zigmond,  22  Texas  Civ.  App.,  161  (54  S.  W.  Rep.,  271).     Writ 

of  error  refused. 
Frank  Co.  v.  Berwind,  47  S.  W.  Rep.,  681.     Writ  of  error  refused. 
French  v.  Groesbeck,  8  Texas  Civ.  App.,  19  (27  S.  W.  Rep.,  43).     Writ 

of  error  refused. 
Gallagher  v.  Keller,  4  Texas  Civ.  App.,  454  (30  S.  W.  Rep.,  248).     Writ 

of  error  refused. 
Gallagher  v.  Rahn,  31  S.  W.  Rep.,  327.     Application  dismissed.     88 

Texas,  514. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Adams,  55  S.  W.  R^'p.,  803.     Writ  of 

error  granted  June  18,  1900.     Pending. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Arispe,  5  Texas  Civ.  App.,  611  (23  S. 

W.  Rep.,  928).     Writ  of  error  refused. 
Vol.  LXXXXni.  Supreme -45 
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Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Armstrong,  43  S.  W.  Rep.,  614.     Writ 

of  error  granted.     Reversed  and  judgment  of  District  Court  affirmed. 

92  Texas,  117. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Bonnet,  38  S.  W.  Rep.,  813.     Writ  of 

error  refused. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Briggs,  30  S.  W.  Rep.,  933.     Writ  of 

error  refused. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Clark,  51  S.  W.  Rep.,  276.     Writ  of 

error  refused. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Cody,  20  Texas  Civ.  App.,  520  (50  S. 

W.  Rep.,  135).     Writ  of  error  refused.     92  Texas,  632. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Crawford,  9  Texas  Civ.  App.,  245  (29 

S.  W.  Rep.,  958).     Writ  of  error  refused. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Croskill,  6  Texas  Civ.  App.,  160  (25 

S.  W.  Rep.,  486).     Writ  of  error  refused. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Davis,  45  S.  W.  Rep.,  956.     Writ  of 

error  granted.     Reversed  and  remanded.     92  Texas,  372. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Davis,  22  Texas  Civ.  App.,  335  (54  S. 

W.  Rep.,  909).     Writ  of  error  refused. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Downey,  28  S.  W.  Rep.,  109.     Appli- 
cation dismissed. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Duelm,  23  S.  W.  Rep.,  596 ;  24  Id., 

334.     Writ  of  error  granted.     Affirmed.     86  Texas,  450. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Eckols,  7  Texas  Civ.  App.,  429  (26 

S.  W.  Rep.,  1117).     Application  dismissed. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Eckles  (Echols),  54  S.  W.  Rep.,  651. 

Application  dismissed. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Eitzen,  39  S.  W.  Rep.,  625.     Writ  of 

error  refused. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Ford,  22  Texas  Civ.  App.,  131  (54  S. 

W.  Rep.,  37).     Writ  of  error  refused. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Garteiser,  9  Texas  Civ.  App.,  456  (29 

S.  W.  Rep.,  939).     Writ  of  error  refused. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Goodwin,  32  S.  W.  Rep.,  785.     Writ 

of  error  refused. 
Galveston,  H.  &  ,S.  A.  Ry.  Co.  v.  Gordon,  54  S.  W.  Rep.,  635.     Writ  of 

error  refused. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Gormley,  42  S.  W.  Rep.,  314.     Writ  of 

error  granted.     Reversed  and  remanded.     91  Texas,  393. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Henning,  39  S.  W.  Rep.,  302.     Writ  of 

error  granted.     Affirmed.     90  Texas,  656. 
Galveston,  H  &  S.  A.  Ry.  Co.  v.  Huebner,  42  S.  W.  Rep.,  1021.     Writ 

of  error  refused. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Hughes,  22  Texas  Civ.  App.,  134  (54  S. 

W.  Rep.,  264).     Writ  of  error  refused. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Hynts,  21  Texas  Civ.  App.,  34  (50  S. 

W.  Rep.,  G24).     Writ  of  error  refused. 


Digitized  by 


Google 


Civil  Appeals  Casks  Kevibwbd.  707 

Galveston,  H.  &  S.  A.  Ey.  Co.  v.  Jacksoti,  53  S.  W.  Rep.,  81.     Writ  of 

error  granted.     Aflfirmed.     93  Texas,  262. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Leonard,  29  S.  W.  Rep.,  955.     Writ  of 

error  refused. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Lynch,  22  Texas  Civ.  App.,  336  (55  S. 

W.  Rep.,  389).     Writ  of  error  refused. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  McCray,  43  S.  W.  Rep.,  275.     Writ  of 

error  refused. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Masterson,  51  S.  W.  Rep.,  1091.     Writ 

of  error  refused. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Miehalke,  14  Texas  Civ.  App.,  495  (37 

S.  W.  Rep.,  480).     Writ  of  error  refused.     90  Texas,  276. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Norris,  29  S.  W.  Rep.,  950.     Writ  of 

error  refused. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Parrish,  43  S.  W.  Rep.,  :536.     Writ  of 

error  refused. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Parsley,  6  Texas  Civ.  App.,  150  (25  S. 

W.  Rep.,  64).     Writ  of  error  refused. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Patterson,  47  S.  W.  Rep.,  686.     Writ 

of  error  refused. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Robinett,  54  S.  W.  Rep.,  263.     Writ  of 

error  refused. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Scott,  21  Texas  Civ.  App.,  24  (50  S.  W. 

Rep.,  477).     Writ  of  error  refused. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Slinkard,  17  Texas  Civ.  App.,  585  (44 

S.  W.  Rep.,  35).     Writ  of  error  refused. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Smith,  9  Texas  Civ.  App.,  450  (28  S. 

W.  Rep.,  110).     Writ  of  error  refused. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  State,  40  S.  W.  Rep.,  1099.     Writ  of 

error  refused. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Sweeney,  14  Texas  Civ.  App.,  216  (36 

S.  W.  Rep.,  800).     Writ  of  error  refused. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Templeton,  25  S.  W.  Rep.,  135.     Writ 

of  error  granted.     Affirmed.     87  Texas,  42. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Waldo,  32  S.  W.  Rep.,  783.     Writ  of 

error  refused. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  White,  32  S.  W.  Rep.,  186.     Writ  of 

error  refused. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Worthy,  27  S.  W.  Rep.,  426.     Writ  of 

error  granted.    Reversed  and  remanded.    87  Texas,  459. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Worthy,  32  S.  W.  Rep.,  557.     Writ  of 

error  refused. 
Garza  v.  Hammond  &  Ulrich,  39  S.  W.  Rep.,  610.     Writ  of  error  re- 
fused. 
Gates  V.  Hooper,  39  S.  W.  Rep.,  186.     Writ  of  error  granted.     Reversed 

and  remanded.      90  Texas,  563. 
Geers  v.  Scott,  33  S.  W.  Rep.,  587.     Writ  of  error  refused. 
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Gembler  v.  Echterhoflf,  57  S.  W.  Rep.,  313.     Writ  of  error  refused. 
Georgia  Home  Ins.  Co.  v.  Brady,  41  S.  W.  Rep.,  513.     Writ  of  error  re- 
fused. 
Germania  Life  Ins.  Co.  v.  Peetz,  47  S.  W.  Rep.,  687.     Writ  of  error  re- 
fused. 
Gibson  v.  Shelby  County,  44  S.  W.  Rep.,  302.     Writ  of  error  refused. 
Giiley  v.  Williams,  43  S.  W.  Rep.,  1094.     Writ  of  error  refused. 
Gooeh  V.  Addison,  13  Texas  Civ.  App.,  76  (35  S.  W.  Rep.,  83).     Writ 

of  error  refused 
Grand  Lodge  A.  0.  U.  W.  v.  Cleghorn,  42  S.  W.  Rep.,  1043.     Writ  of 

error  refused. 
Grandjean  v.  City  of  San  Antonio,  38  S.  W.  Rep.,  837.     Writ  of  error 

granted.     Reversed   and   judgment   of   District   Court   affirmed.     91 

Texas,  430. 
Grant  v.  Hill,  44  S.  W.  Rep.,  1027.    Writ  of  error  refused. 
Gray  v.  Wiekes,  39  S.  W.  Rep.,  318.     Writ  of  error  refused. 
Grayson  v.  Lofland,  21  Texas  Civ.  App.,  503   (52  S.  W.  Rep.,  121). 

Writ  of  error  refused. 
Green  v.  White,  18  Texas  Civ.  App.,  509  (45  S.  W.  Rep.,  389).     Writ 

of  error  refused. 
Gresham  v.  Hareourt,  50  S.  W.  Rep.,  1058.     Writ  of  error  granted.     Re- 
versed and  remanded.     93  Texas,  149. 
Groos  V.  Brewster,  55  S.  W.  Rep.,  590.     Writ  of  error  refused. 
Guerguin  v.  City  of  San  Antonio,  19  Texas  Civ.  App.,  98  (50  S.  W.  Rep., 

140).     Writ  of  error  refused. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Foster,  44  8.  W.  Rep.,  198.     Writ  of  error 

granted.     Reversed   and   judgment  of   District   Court   affirmed.     91 

Texas,  681. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Johnson,  51  S.  W.  Rep.,  531.     Writ  of  error 

granted. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  West,  36  S.  W.  Rep.,  101;  see  37  Id.,  1133. 

Writ  of  error  refused. 
Halff  &  Bro.  v.  Goldfrank,  49  S.  W.  Rep.,  1095.     Writ  of  error  refused. 
Halff  &  Bro.  v.  OTonnor,  14  Texas  Civ.  App.,  191   (37  S.  W.  Rep., 

238).     Writ  of  error  refused. 
Hall  v.  LaSalle  County,  11. Texas  Civ.  App.,  379  (32  S.  W.  Rep.,  433). 

Writ  of  error  refused. 
Hall  v.  LaSalle  County,  46  S.  W.  Rep.,  862.     Application  dismissed. 
Hall  V.  La  Salle  County,  46  8.  W.  Rep.,  863.     Application  dismissed. 
Hamilton  v.  San  Antonio  Found.  Co.,  51  8.  W.  Rep.,  1104.     Writ  of 

error  refused. 
Hammond  v.  Allen,  15  Texas  Civ.  App.,  267.     Writ  of  error  refused. 
Hammond  v.  Atlee,  39  8.  W.  Rep.,  600.     Writ  of  error  refused. 
Hammond  v.  Tarver,  11  Texas  Civ.  App.,  48   (31   S.  W.  Rep.,  841). 

Writ  of  error  refused.     89  Texas,  290. 
Harris  v.  Wilson,  40  S.  W.  Rep.,  868.     Writ  of  error  granted.     Affirmed, 

91  Texas,  427. 
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Hart  V.  West,  16  Texas  Civ.  App.,  395  (41  S.  W.  Rep.,  183).     Writ  of 

error  granted.     Affirmed.     91  Texas,  184. 
Hart  V.  Wynne,  40  S.  W.  Rep.,  848.     Writ  of  error  refused. 
Hartford  Fire  Ins.  Co.  v.  Moore,  13  Texas  Civ.  App.,  644  (36  S.  W. 

Rep.,  146).     Writ  of  error  refused. 
Hawley  v.  Brooks,  39  S.  W.  Rep ,  316.     Writ  of  error  refused. 
Hayden  v.  McMillan,  23  S.  W.  Rep.,  430.     Writ  of  error  refused. 
Hayden  Saddlery  Hdw.  Co.  v.  Ramsay,  14  Texas  Civ..  App.,  185  (36  S. 

W.  Rep.,  595).     Writ  of  error  refused. 
Heintz  v.  Thayer,  60  S.  W.  Rep.,  175.     Writ  of  error  granted.     Reversed 

and  remanded.     92  Texas,  658. 
Henderson  v.  G.  H.  &  S.  A.  Ry.  Co.,  42  S.  W.  Rep.,  1030.     Writ  of  error 

refused. 
Hendricks  v.  Huffmeyer,  38  S.  W.  Rep.,  523.     Writ  of  error  granted. 

Affirmed.     90  Texas,  577. 
Herndon  v.  Burnett,  21  Texas  Civ.  App.,  25   (50  S.  W.  Rep.,  581). 

Writ  of  error  refused. 
Herring-Hall-Marvin  Co.  v.  Bexar  County,  Garnishee,  16  Texas  Civ. 

App.,  673  (40  S.  W.  Rep.,  145).     Writ  of  error  refused. 
Hickman  v.  Hoffman,  11  Texas  Civ.  App.,  605  (33  S.  W.  Rep.,  257). 

Writ  of  error  refused. 
High  V.  I.  &  G.  N.  Ry.  Co.,  55  S.  W.  Rep.,  526.     Writ  of  error  refused. 
Hill  V.  Jackson,  51  S.  W.  Rep.,  357.     Writ  of  error  refused. 
Hinzie  v.  Robinson,  21  Texas  Civ.  App.,  9  (50  S.  W.  Rep.,  635).     Writ 

of  error  refused. 
Hodges  V.  Ross,  25  S.  W.  Rep.,  976.     Writ  of  error  refused. 
Hodo  V.  Mex.  Natl.  Ry.  Co.,  31  S.  W.  Rep.,  708.     Application  dismissed. 

88  Texas,  523. 
Hoefling  v.  Beitel  (see  Beitel  v.  Dobbin). 
Hoefling  v.  City  of  San  Antonio,  38  S.  W.  Rep.,  1127.     Writ  of  error 

refused.     90  Texas,  611. 
Hoefling  v.  Dobbin,  40  S.  W.  Rep.,  58.     Writ  of  error  granted.     Re- 
versed and  remanded.     91  Texas,  210. 
Hoefling  v.  Esser's  Estate,  46  S.  W.  Rep.,  29^4.     Writ  of  error  refused. 
Holland  v.  Preston,  34  S.  W.  Rep.,  975.     Writ  of  error  refused. 
Holman  v.  G.  A.  Stowers  Fur.  Co.,  30  S.  W.  Rep.,  1120.    Writ  of  error 

refused. 
Holt  V.  Maverick,  5  Texas  Civ.  App.,  650  (23  S.  W.  Rep.,  751;  24  Id., 

532).     Application  dismissed.     86  Texas,  457. 
Hopkins  v.  Halliburton,  6  Texas  Civ.  App.,  451  (25  S.  W.  Rep.,  1005). 

Writ  of  error  refused. 
House  V.  Reavis,  34  S.  W.  Rep.,  646.     Writ  of  error  granted.     Reversed 

and  rendered.     89  Texas,  626. 
House  V.  Robertson,  34  S.  W.  Rep.,  640.     W^rit  of  error  granted.     Re- 
versed and  rendered.     89  Texas,  681. 
Houston  V.  Pond  Eng.  Co.,  28  S.  W.  Rep.,  405.     Writ  of  error  granted. 

Reversed  and  remanded.     88  Texas,  489. 
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Houston  City  St.  Ry.  Co.  v.  Medlenka,  17  Texas  Civ.  App.,  621  (43  S. 

W.  Rep.,  1038).     Writ  of  error  refused. 
Houston  City  St.  Ry.  Co.  v.  Storrie,  44  S.  W.  Rep.,  693.     Writ  of  error 

granted.     Reversed   and   judgment   of   District   Court   aflSrmed.     92 

Texas,  129. 
Houston  E.  &  W.  T.  Ry.  Co.  v.  Perkins,  21  Texas  Civ.  App.,  508  (52 

S.  W.  Rep.,  124).     Writ  of  error  refused. 
Houston  E.  &  W.  .T.  Ry.  Co.  v.  Summers,  49  S.  W.  Rep.,  1106.     Writ 

of  error  granted.     Affirmed.     92  Texas,  621. 
Houston  &  T.  C.  Ry.  Co.  v.  Grigsby,  13  Texas  Civ.  App.,  639  (35  S.  W. 

Rep.,  815).     Writ  of  error  refused.  • 

Houston  &  T.  C.  Ry.  Co.  v.  O'Neal,  46  S.  W.  Rep.,  921.     Writ  of  error 

granted.     Reversed  and  remanded.     91  Texas,  671. 
Houston  &  T.  C.  Ry.  Co.  v.  QuiU,  55  S.  W.  Rep.,  1126.     Affirmed  and 

judgment  rendered.     93  Texas,  616. 
Houston  &  T.  C.  Ry.  Co.  v.  Speake,  51  S.  W.  Rep.,  509.     Writ  of  error 

refused. 
Houston  &  T.  C.  Ry.  Co.  v.  White,  56  S.  W.  Rep.,  204.     Writ  of  error 

refused. 
Hugo  V.  Seffel.     (No  written  opinion;  affirmance  on  certificate).     Writ 

of  error  refused.     92  Texas,  414. 
Hutzler  v.  Groflf,  48  S.  W.  Rep.,  206.    Writ  of  error  refused. 
Tilg  V.  Garcia,  45  S.  W.  Rep.,  867.    Writ  of  error  granted.    Reversed  and 

remanded.    92  Texas,  251. 
Ingenhuett  v.  Hunt,  15  Texas  Civ.  App.,  248   (39  S.  W.  Rep.,  310). 

Writ  of  error  refused. 
International  B.  &  L.  Assn.  v.  Biering,  23  S.  W.  Rep.,  621,  1025.    Writ 

of  error  granted.     Reversed  and  judgment  of  District  Court  affirmed. 

86  Texas,  476. 
International  &  G.  N.  Ry.  Co.  v.  Cook,  16  Texas  Civ.  App.,  386  (41  S. 

W.  Rep.,  665).     Writ  of  error  refused. 
International  &  G.  N.  Ry.  Co.  v.  Culpepper,  38  S.  W.  Rep.,  818.     Writ 

of  error  granted.    Judgment  of  Court  of  Civil  Appeals  affirmed.     90 

Texas,  627. 
International  &  G.  N.  Ry.  C.  v.  Dalwigh,  56  S.  W.  Rep.,  136.     Writ  of 

error  refused. 
International  &  G.  N.  Ry.  Co.  v.  Dalwigh,  48  S.  W.  Rep.,  527.     Writ  of 

error  granted.     Reversed  and  remanded.     92  Texas,  655. 
International  &  G.  N.  Ry.  Co.  v.  Davis,  17  Texas  Civ.  App.,  340  (43  S. 

W.  Rep.,  540).     Writ  of  error  refused. 
International  &  G.  N.  Ry.  Co.  v.  Emery,  14  Texas  Civ.  App.,  551  (40  S. 

W.  Rep.,  149).    Writ  of  error  refused. 
International  &  G.  N.  Ry.  Co.  v.  Fisher,  28  S.  W.  Rep.,  398.     Writ  of 

error  refused. 
International  &  G.  N.  Ry.  Co.  v.  Gilmer,  18  Texas  Civ.  App.,  680  (45 

S.  W.  Rep.,  1028).     Writ  of  error  refused. 
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International  &  G.  N.  Ry.  Co.  v.  Mclver  &  Bro.,  40  S.  W.  Eep.,  438. 

Writ  of  error  refused. 
International  &  G.  N.  Ry.  Co.  v.  Moore,  32  S.  W.  Rep.,  379.     Applica- 
tion dismissed. 
International  &  G.  N.  Ry.  Co.  v.  Neff,  26  S.  W.  Rep.,  784.     Writ  of 

error  granted.    Reversed  and  remanded.    87  Texas,  303. 
International  &  G.  N.  Ry.  Co.  v.  Newman,  40  S.  W.  Rep.,  854.     Writ 

of  error  refused. 
International  &  G.  N.  Ry.  Co.  v.  Satterwhite,  15  Texas  Civ.  App.,  102 

(38  S.  W.  Rep.,  401).     Application  dismissed. 
Internati6nal  &  G.  N.  Ry.  Co.  v.  Sein,  26  S.  W.  Rep.,  788.     Writ  of 

error  granted.    Reversed  and  remanded.    87  Texas,  310. 
International  &  G.  N.  Ry.  Co.  v.  Sein,  11  Texas  Civ.  App.,  386  (33  S. 

W.  Rep.,  558).     Writ  of  error  refused. 
International  &  G.  N.  Ry.  Co.  v.  Starling,  16  Texas  Civ.  App.,  365  (41 

S.  W.  Rep.,  181).     Writ  of  error  refused. 
International  &  G.  N.  Ry.  Co.  v.  Wentworth,  8  Texas  Civ.  App.,  5  (27 

S.  W.  Rep.,  680).     Writ  of  error  refused.     87  Texas  311. 
Iron  City  Natl.  Bank  v.  Fifth  Natl.  Bank,  47  S.  W.  Rep.,  533.     Writ 

of  error  granted.    Affirmed  and  remanded.    92  Texas,  436. 
Jack  V.  El  Paso  Fuel  Co.,  38  S.  W.  Rep.,  1139.    Writ  of  error  refused. 
Jack  V.  Dillon,  6  Texas  Civ.  App.,  192  (25  S.  W.  Rep.,  645).    Writ  of 

error  refused. 
Jackson  v.  Cable,  27  S.  W.  Rep.,  201.     Application  dismissed. 
Jackson  v.  G.  H.  &  S.  A.  Ry.  Co.,  37  S  W  Rep.,  786.     Certificate  of 

dissent.     Affirmed.     90  Texas,  372. 
Jackson  v.  Nelson,  39  S.  W.  Rep.,  315.     Writ  of  error  refused. 
Jackson  v.  West,  22  Texas  Civ.  App.,  483  (54  S.  W.  Rep.,  297).     Writ 

of  error  refused. 
Jameson  v.  Smith,  19  Texas  Civ.  App.,  90  (46  S.  W.  Rep.,  864).     Writ 

of  error  refused. 
Jefferies  v.  Hartel,  51  S.  W.  Rep.,  653.     Writ  of  error  granted. 
Jennings  v  Shiner,  43  S.  W.  Rep.,  276.     Writ  of  error  refused. 
Johnson  v.  Stratton,  6  Texas  Civ.  App.,  431  (25  S.  W.  Rep.,  683).    Writ 

of  error  refused. 
Jones  V.  Flournoy,  37  S.  W.  Rep.,  236.     Writ  of  error  refused. 
Jones  V.  G.  H.  &  S.  A.  Ry.  Co.,  11  Texas  Civ.  App.,  39  (31  S.  W.  Rep., 

706).     Writ  of  error  refused. 
Jones  V.  Reus,  5  Texas  Civ.  App.,  628  (24  S.  W.  Rep.,  674).     Writ  of 

error  refused. 
Joske  V.  Irvine,  43  S.  W.  Rep.,  278.     Writ  of  error  granted.     Reversed 

and  remanded.     91  Texas,  574. 
Joske  Bros.  v.  Pleasants,  15  Texas  Civ.  App.,  433  (39  S.  W.  Rep.,  586). 

Writ  of  error  refused. 
Kalteyer  v.  Sullivan,  18  Texas  Civ.  App.,  488   (46  S.  W.  Rep.,  288. 

Writ  of  error  refused. 
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Kalteyer  v.  Wipff,  49  S.  W.  Rep.,  1055.     Writ  of  error  granted.     Re- 
formed and  affirmed.    92  Texas,  673. 
Kearby  v.  Hopkins,  14  Texas  Civ.  App.,  166  (36  S.  W.  Rep.,  506).    Writ 
•  of  error  refused. 
Kelly  V.  W.  TJ.  Tel.  Co.,  17  Texas  Civ.  App.,  344  (43  S.  W.  Rep.,  532). 

Application  dismissed. 
Kempner  v.  Beaumont  Lumber  Co.,  20  Texas  Civ.  App.,  307  (49  S.  W. 

Rep.,  412).     Writ  of  error  r<^fused. 
Ketcheson  v.  So.  Pae.  Co.,  19  Texas  Civ.  App.,  288  (46  S.  W.  Rep.,  907). 

Writ  of  error  refused. 
Ketelson  &  Dcgetau  v.  Groos  &  Co.,  21  Texas  Civ.  App.,  31  (50  S.  W. 

Rep.,  591).     Writ  of  error  refused. 
Kingsbury  v.  Carothers,  27  S.  W.  Rep.,  15.     Writ  of  error  refused. 
Kosches  V.  Liebowitz,  56  S.  W.  Rep.,  613.     Application  dismissed. 
Krakauer  v.  Locke,  6  Texas  Civ.  App.,  446  (25  S.  W.  Rep.,  700).     Writ 

of  error  refused. 
Kraus  v.  Haas,  6  Texas  Civ.  App.,  665  (26  S.  W.  Rep.,  1025).     Writ 

of  error  refused.      86  Texas,  687. 
Krause  v.  Spinn,  21  Texas  Civ.  App.,  510  (52  S.  W.  Rep.,  91).     Writ 

of  error  refused. 
Kruegel  v.  Nitschman,  15  Texas  Civ.  App.,  641  (40  S.  W.  Rep.,  68). 

Writ  of  error  refused. 
Lampasas  Hotel  &  Park  Co.  v.  Home  Ins.  Co.,  17  Texas  Civ.  App.,  615 

(43  S.  W.  Rep.,  1081).     Writ  of  error  refused. 
Lampasas  Hotel  &  Park  Co.  v.  Phoenix  Ins.  Co.,  38  S.  W.  Rep.,  361. 

Writ  of  error  refused. 
Landa  v.  Obert,  5  Texas  Civ.  App.,  620  (26  S.  W.  Rep.,  342).     Writ  of 

error  refused. 
Lang  V.  Henke,  22  Texas  Civ.  App.,  490  (55  S.  W.  Rep.,  374).     Appli- 

cation  dismissed. 
Langholz  v.  Kroh,  29  S.  W.  Rep.,  831.     Application  dismissed, 
Lanier  v.  Taylor,  41  S.  W.  Rep.,  516.     Application  dismissed. 
Lanyon  v.  Edwards,  26  S.  W.  Rep.,  524.    Writ  of  error  refused. 
Laredo  Elec.  &  Ry.  Co.  v.  Hamilton,  56  S.  W.  Rep.,  998.     Writ  of  error 

refused. 
Latham  v.  Griffin,  42  S.  W.  Rep.,  858.     Writ  of  error  refused. 
Lee  V.  McFarland,  19  Texas  Civ.  App.,  292  (46  S.  W.  Rep.,  281).    Writ 

of  error  refused. 
Lee  V.  T.  &  N.  0.  Ry.  Co.,  22  Texas  Civ.  App.,  501  (55  S.  W.  Rep.,  976). 

Writ  of  error  refused. 
Ijimburger  v.  Barker,  17  Texas  Civ.  App.,  602  (43  S.  W.  Rep.,  616). 

Application  dismissed. 
Limburger  v.  San  Antonio  R.  T.  St.  Ry.  Co.,  27  S.  W.  Rep.,  198.     Writ 

of  error  granted.     Reversed  and  rendered.     88  Texas,  79. 
Linares  v.  Linares,  51  S.  W.  Rep.,  510.     Writ  of  error  granted.     Af- 
firmed.    93  Texas,  84. 
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Liverpool  L.  &  6.  Ins.  Co.  v.  Brown,  33  S.  W.  Kep.,  996.     Writ  of  error 

refused. 
Loehte  v.  Blum,  10  Texas  Civ.  App.,  385  (30  S.  W.  Rep.,  935).     Writ 

of  error  refused. 
Luzenberg  v.  Bexar  B.  &  L.  Assn.,  9  Texas  Civ.  App.,  261  (29  S.  W. 

Rep.,  237).     Writ  of  error  refused. 
Lyons  v.  G.  H.  &  S.  A.  Ry.  Co.,  10  Texas  Civ.  App.,  10  (29  S.  W.  Rep., 

1107).     Writ  of  error  refused. 
McClure  v.  Bryant.  18  Texas  Civ.  App.,  141  (44  S.  W.  Rep.,  3).    Writ 

of  error  refused. 
McCommon  v.  Lockridge,  37  S.  W.  Rep.,  161.     Writ  of  error  granted. 

Reversed  and  judgment  of  District  Court  aflSrmed.     90  Texas,  234. 
McCown  V.  Terrell,  40  S.  W.  Rep.,  54.     Writ  of  error  granti^d.     Re- 
versed and  judgment  of  District  Court  afiBrmed.     90  Texas,  231. 
McCray  v.  G.  H.  &  S.  A.  Ry.  Co.,  32  S.  W.  Rep.,  548.    Writ  of  error 

granted.     Reversed  and  remanded.     89  Texas,  168. 
McDonnell  v.  De  los  Fuentes,  7  Toxas  Civ.  App.,  136  (26  S.  W.  Rep., 
,   792).     Writ  of  error  refused. 
McFadin  v.  City  of  San  Antonio,  22  Texas  Civ.  App.,  140  (54  S.  W. 

Rep.,  48).     Writ  of  error  refused. 
Mclnnes  v.  Wallace,  38  S.  W.  Rep.,  816.     Writ  of  error  refused. 
McKeen  v.  James,  23  S.  W.  Rep.,  460.     Writ  of  error  granted.    Affirmed. 

87  Texas,  193. 
McLane  v.  Elder,  23  S.  W.  Rep.,  757.     Application  dismissed. 
McLane  v.  Paschal,  8  Texas  Civ.  App.,  398  (28  S.  W.  Rep.,  711).     Writ 

of  error  refused. 
Macmanus  v.  Orkney,  39  S.  W.  Rep.,  .614.    Writ  of  error  granted.    Re- 
versed and  rendered.    91  Texas,  27. 
McMonigal  v.  State,  45  S.  W.  Rep.,  1038.     Writ  of  error  refused. 
Maddox  v.  Summerlin,  47  8.  W.  Rep.,  1020.     Writ  of  error  granted. 

Reversed  and  remanded.     92  Texas,  483. 
Magill,  Exr.,  v.  Brown  Bros.,  20  Texas  Civ.  App.,  662.     Writ  of  error 

refused. 
Mahon  v.  Kinney  County,  28  S.  W.  Rep.,  1024.     Writ  of  error  refused. 
Mangan  v.  Texas  Trans.  Co.,  18  Texas  Civ.  App.,  478  (44  S.  W.  Rep., 

998).    Writ  of  error  refused. 
Mansur-Tebbetts  Imp.  Co.  v.  Beer,  19  Texas  Civ.  App.,  311  (45  S.  W. 

Rep.,  972).     Writ  of  error  refused. 
Mariposa  L.  &  C.  Co.  v.  Silliman,  32  S.  W.  Rep.,  843.     Writ  of  error 

refused. 
Marsalis  v.  Thomas,  13  Texas  Civ.  App.,  54  (35  S.  W.  Rep.,  795).    Writ 

of  error  refused. 
Masterson  v.  G.  H.  &  S.  A.  Ry.  Co.,  42  S.  W.  Rep.,  1001.     Application 

dismissed.     91  Texas,  383. 
Masterson  v.  State,  17  Texas  Civ.  App.,  91  (42  S.  W.  Rep.,  1003).    Writ 

of  error  refused. 
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Mathews  v.  Benavides,  18  Texas  Civ.  App.,  475  (45  S.  W.  Eep.,  31). 
Writ  of  trror  refused. 

Mathews  v.  Iiiterstat<*  Bid.  &  L.  Assn.,  50  S.  W.  Kep.,  604.  Application 
dismissed. 

Mathews  v  Moses,  21  Texas  Civ.  App.,  494  (52  S.  W.  Rep.,  113).  Writ 
of  error  refused. 

Maughmer  v.  Behring,  19  Texas  Civ.  App.,  299  (46  S.  W.  Rep.,  917). 
Writ  of  error  refused. 

Maurice  v.  Upton,  41  S.  W.  Rep.,  504.     Writ  of  error  refused. 

Maury  v.  Keller,  53  S.  W.  Rep.,  59.     Writ  of  error  refused. 

Maverick  v.  Burney,  30  S.  W.  Rep.,  566.  Writ  of  error  granted.  Re- 
versed and  remanded.    88  Texas,  560. 

Mays  V.  Sanders,  36  S.  W.  Rep.,  108.  Writ  of  error  granted.  Reformed 
and  affirmed.     90  Texas,  132. 

Mealy  v.  Lipp,  16  Texas  Civ.  App.,  163  (40  S.  W.  Rep.,  824).  Writ  of 
error  refused.     91  Texas,  182. 

Menger  v.  Ward,  28  S.  W.  Rep.,  821.  Writ  of  error  granted.  Reversed 
and  rendered.     87  Texas,  622. 

Merchants  Ins.  Co.  v.  Bonnet,  48  S.  W.  Rep.,  1110.  Writ  of  error  re- 
fused. 

Merchants  Ins.  Co.  v.  Story,  13  Texas  Civ.  App.,  124  (35  S.  W.  Rep., 
68).    Writ  of  error  refused. 

Merchants  Ins.  Co.  of  N.  0.  v.  Reichman,  40  S.  W.  Rep.,  831.  Ap- 
plication dismissed. 

Merriam  v.  Zea  (see  Thornton  v.  Zea). 

Mex.  Cent.  Ry.  Co.  v.  Goodman,  20  Texas  Civ.  App.,  109  (48  S.  W.  Rep., 
778).     Application  dismissed. 

Mex.  Cent.  Ry.  Co.  v.  Lauricella,  26  S.  W.  Rep.,  301.  Writ  of  error 
granted.    Affirmed.    87  Texas,  277. 

Mex.  Cent.  Ry.  Co.  v.  Mitten,  13  Texas  Civ.  App.,  653  (36  S.  W.  Rep., 
282).     Writ  of  error  refused. 

Mex.  Natl.  Ry.  Co.  v.  Jackson,  32  S.  W.  Rep.,  230.  Writ  of  error 
granted.     Reversed  and  dismissed.     89  Texas,  107. 

Mex.  Natl.  Ry.  Co.  v.  Mussette,  24  S.  W.  Rep.,  520.  Writ  of  error 
granted.     Affirmed.     86  Texas,  708. 

Meyer  v.  Orynski,  25  S.  W.  Rep.,  655.     Writ  of  error  refused. 

Miller  v.  Goodman,  15  Texas  Civ.  App.,  244  (40  S.  W.  Rep.,  743,  745). 
Writ  of  error  refused. 

Miller  v.  Lovell,  40  S.  W.  Rep.,  835.     Writ  of  error  refused. 

Mills  V.  Paul,  30  S.  W.  Rep.,  558.  Affirmed  in  part  ajid  in  part  re- 
versed and  remanded.     Bassett  v.  Mills,  89  Texas,  162. 

Milmo  Natl.  Bk.  v.  Convery,  49  S.  W.  Rep.,  926.     Writ  of  error  refused. 

Mississippi  Mills  v.  Bauman,  12  Texas  Civ.  App.,  312  (34  S.  W.  Rep., 
681).     Writ  of  error  refused. 

Missouri,  K.  &  T.  Ry.  Co.  v.  Crane,  13  Texas  Civ.  App.,  426  (35  S.  W. 
Rep.,  797).     Writ  of  error  refused. 
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Missouri,  K.  &  T.  Ey.  Co.  v.  McGlamory,  34  S.  W.  Rep.,  359.    Writ  of 

error  granted.    Reversed  and  remanded.     89  Texas,  635. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Manning,  20  Texas  Civ.  App.,  504.     Writ 

of  error  refused. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Miller,  15  Texas  Civ.  App.,  428  (39  S.  W. 

Rep.,  583).    Writ  of  error  refused. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Overfield,  19  Texas  Civ.  App.,  440  (47  S.  W. 

Rep.,  684).    Writ  of  error  refused. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Rodgers,  35  S.  W.  Rep.,  412.    Writ  of  error 

granted.    Reversed  and  remanded.     89  Texas,  675. 
Missouri,  K.  &  T.  Ry.  Co.  v.  St.  Clair,  21  Texas  Civ.  App.,  345  (51  S.  W. 

Rep.,  666),    Writ  of  error  refused. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Scarborough,  51  S.  W.  Rep.,  356.    Writ  of 

error  refused. 
Monday  v.  Vance,  49  S.  W.  Rep.,  516.    Writ  of  error  refused. 
Moody  V.  City  of  Galveston,  21  Texas  Civ.  App.,  16  (50  S.  W.  Rep.,  481). 

Writ  of  error  refused. 
Moon  Bros.  Car.  Co.  v.  Waxahachie  G.  &  I.  Co.,  13  Texas  Civ.  App.,  103 

(35  S.  W.  Rep.,  337).    Writ  of  error  refused.    89  Texas,  511. 
Moore  v.  Dunn,  16  Texas  Civ.  App.,  371  (41  S.  W.  Rep.,  530).    Writ  of 

error  refused. 
Moore  v.  Moore,  31  S.  W.  Rep.,  532;  32  Id.,  161.    Writ  of  error  granted. 

Affirmed.    89  Texas,  29. 
Moran  v.  Wheeler,  26  S.  W.  Rep.,  297.     Writ  of  error  granted.     Af- 
firmed.   87  Texas,  179. 
Morgan  v.  Butler,  56  S.  W.  Rep.,  689.     Writ  of  error  refused. 
Morrison  v.  Lazarus,  35  S.  W.  Rep.,  498.    Writ  of  error  granted.    Re- 
versed and  rendered.    90  Texas,  39. 
Morrow  v.  Terrell,  21  Texas  Civ.  App.,  28  (50  S.  W.  Rep.,  734).    Writ 

of  error  refused. 
Mullaly  V.  Noyes,  26  S.  W.  Rep.,  145.    Writ  of  error  refused. 
MuUen  v.  Mutual  Life  Ins.  Co.,  32  -S.  W.  Rep.,  911.     Writ  of  error 

granted.    Reversed  and  remanded.    89  Texas,  259. 
Murphy  v.  Williams,  56  S.  W.  Rep.,  695.    Writ  of  error  refused. 
Murphy  Bros.  v.  Nash,  45  S.  W.  Rep.,  944.     Writ  of  error  dismissed. 
Mutual  Res.  Fund  Life  Assn.  v.  Bozeman,  21  l*exa8  Civ.  App.,  490  (52 

S.  W.  Rep.,  94).    Writ  of  error  refused. 
Myers  v.  Houston,  27  S.  W.  Rep.,  950.    Writ  of  error  granted.    Affirmed. 

88  Texas,  126. 
Natl.  Bank  of  Daingerfield  v.  Ragland,  51  S.  W.  Rep.,  661.    Application 

dismissed. 
Nelson  v.  Hart,  23  S.  W.  Rep.,  831.    Writ  of  error  refused. 
New  Birmingham  I.  &  L.  Co.  v.  Blevins,  40  S.  W.  Rep.,  829.    Writ  of 

error  refused. 
Newton  v.  Smye  (see  Quinlan  v.  Smye). 
New  Y.  &  T.  Ld.  Co.  v.  Gardner,  11  Texas  Civ.  App.,  404  (32  S.  W.  Kep., 

786).    Writ  of  error  refused. 
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New  Y.  &  T.  Ld.  Co.  v.  Votaw,  16  Texas  Civ.  App.,  585  (42  S.  W.  Rep., 

138).    Application  dismissed.     91  Texas,  282. 
New  Y.  &  T.  Ld.  Co.  v.  Votaw,  52  S.  W.  Rep.,  125.     Writ  of  error 

granted. 
Neyland  v.  Ward,  54  S.  W.  Rep.,  604.    Writ  of  error  refused. 
Noel  V.  City  of  San  Antonio,  11  Texas  Civ.  App.,  580  (33  S.  W.  Rep., 

263).    Writ  of  error  refused. 
Northwestern  Mut.  Life  Ins.  Co.  v.  Freeman,  19  Texas  Civ.  App.,  632 

(47  S.  W.  Rep.,  1025).     Writ  of  error  refused. 
Northwestern  Natl.  Ins.  Co.  v.  Woodward,  18  Texas  Civ.  App.,  496  (45 

S.  W.  Rep.,  185).     Writ  of  error  refused. 
Norton  v.  Davis,  13  Texas  Civ.  App.,  90  (35  S.  W.  Rep.,  181).    Writ  of 

error  refused. 
Norwood  V.  Interstate  Natl.  Bank,  45  S.  W.  Rep.,  927.    Writ  of  error 

granted.     Reversed  and  judgment  of  District  Court  affirmed.     92 

Texas,  268. 
O'Connor  v.  Lucio,  14  Texas  Civ.  App.,  682  (39  S.  W.  Rep.,  139).    Writ 

of  error  refused. 
Ogden  V.  Bosse,  23  S.  W.  Rep.,  260,  730.    Writ  of  error  granted.    Re- 
versed and  judgment  of  District  Court  affirmed.    86  Texas,  326. 
Oppenheimer  v.  Robinson,  26  S.  W.  Rep.,  320.    Writ  of  error  granted. 

Reversed  and  remanded.    87  Texas,  174. 
Ortiz  V.  Navarro,  10  Texas  Civ.  App.,  195  (30  S.  W.  Rep.,  581).     Writ 

of  error  refused. 
Ostrom  V.  McCloskey,  50  S.  W.  Rep.,  1068.    Writ  of  error  refused. 
Otto  V.  Halff  &  Bro.,  32  S.  W.  Rep.,  1052.    Writ  of  error  granted.    Re- 
versed and  rendered.    89  Texas,  384. 
Palatine  Ins.  Co.  v.  Brown,  34  S.  W.  Rep.,  462.    Writ  of  error  granted. 

Reversed  and  judgment  of  District  Court  affirmed.    89  Texas,  590. 
Palmer  v.  Ott,  26  S.  W.  Rep.,  526.    Writ  of  error  refused. 
Pape  V.  Pape,  13  Texas  Civ.  App.,  99  (35  S.  W.  Rep.,  47y).    Application 

dismissed. 
Parks  V.  Locke,  25  S.  W.  Rep.,  702.    Writ  of  error  refused. 
Parr  v.  Halliburton  (see  Hopkins  v.  Halliburton). 
Parsons  v.  Hart,  19  Texas  Civ.  App.,  300  (46  S.  W.  Rep.,  856).    Writ  of 

error  refused. 
Paterson  v.  Lamb,  21  Texas  Civ.  App.,  512  (52  S.  W.  Rep.,  98).     Writ 

of  error  refused. 
Paterson  v.  Seeton,  19  Texas  Civ.  App.,  430  (47  S.  W.  Rep.,  732).     Writ 

of  error  refused. 
Penfield  v.  Harris,  7  Texas  Civ.  App.,  659  (27  S.  W.  Rep.,  265).     .Writ 

of  error  refused. 
Peniield  v.  Harris,  7  Texas  Civ.  App.,  659  (27  S.  W.  Rep.,  265).    Writ 

of  error  refused. 
Perkiewiez  v.  First  Natl.  Bank  of  Oklahoma,  33  S.  W.  Rep.,  674.  Writ  of 

error  refused. 
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Perkins  v.  Garner,  20  Texas  Civ.  App.,  519  (50  S.  W.  Rep.,  166).     Writ 

of  error  refused. 
Perkins  v.  K.  C.  K  P.  &  M.  Ry.  Co.  (opinion  in  88  Texas,  67).    Writ  of 

error  granted.     Reversed  and  judgment  of  District  Court  affirmed. 

88  Texas,  6C^, 
Phoenix  Ins.  Co.  of  Brooklyn  v.  Levy,  33  S.  W.  Rep.,  995.    Writ  of  error 

refused. 
Phoenix  Ins.  Co.  of  Brooklyn  v.  Moore,  46  S.  W.  Rep.,  1131.    Writ  of  er- 
ror refused. 
Pioneer  S.  &  L.  Assn.  v.  Dougherty,  35  S.  W.  Rep.,  698.    Writ  of  error 

refused. 
Pioneer  S.  &  L.  Assn.  v.  Pancoast,  17  Texas  Civ.  App.,  312  (43  S.  W. 

Rep.,  280).     Writ  of  error  refused. 
Pioneer  S.  &  L.  Assn.  v.  Peek  &  Fly,  20  Texas  Civ.  App.,  Ill  (49  S.  W. 

Rep.,  160).     Writ  of  error  refused. 
Pontiac  Bugg}'  Co.  v.  Dupree,  56  S.  W.  Rep.,  703.     Writ  of  error  re- 
fused. 
Presidio  County  v.  City  Natl.  Bank  of  Paducah,  20  Texas  Civ.  App.,  511 

(44  S.  W.  Rep.,  1069).    Writ  of  error  refused. 
Presidio  County  v.  Jeff  Davis  County,  13  Texas  Civ.  App.,  115  (35  S.  W. 

Rep.,  177).    Writ  of  error  refused. 
Provident  Sav.  L.  Assn.  Soc.  of  X.  Y.  v.  Oliver,  22  Texas  Civ.  App.,  8 

(53  S.  W.  Rep.,  594).    Writ  of  error  refused. 
Pullman  P.  C.  Co.  v.  Perkins  (see  H.  E.  &  W.  T.  Ry.  Co.  v.  Perkins). 
Quill  V.  H.  &  T.  C.  Ry.  Co.,  46  8.  W.  Rep.,  847.    Application  dismissed. 

92  Texas,  335. 
Quinlan's  Est.  v.  Smye,  21  Texas  Civ.  App.,  156  (50  S.  W.  Rep.,  1068). 

Writ  of  error  refused. 
Quintana  v.  Con.  K.  C.  Smelting  &  Ref.  Co.,  14  Texas  Civ.  App.,  347 

(37  S.  W.  Rep.,  369).    Writ  of  error  refused. 
Raley  v.  Abright,  43  S.  W.  Rep.,  538.     Writ  of  error  refused. 
Ramirez  v.  Barton,  41  S.  W.  Rep.,  508.    Writ  of  error  refused. 
Ramirez  v.  Smith,  56  S.  W.  Rep.,  254.     Writ  of  ( rror  granted.  Pending. 
Redmond  v.  Smith,  22  Texas  Civ.  App.,  323  (54  S.  W.  Rep.,  636).    Ap- 
plication dismissed.        ,  . 
Reed  v.  Brewer,  36  S.  W.  Rep.,  99.     Writ  of  error  granted.    Affirmed. 
•      90  Texas,  144. 
Regan  v.  Milby,  21  Texa^  Civ.  App.,  21  (50  S.  W.  Rep.,  587).    Writ  of 

error  refused. 
Roberts  v.  Trout,  13. Texas  Civ.  App.,  70  (35  S.  W.  Rep.,  323).    Writ  of 

error  refused. 
Roberts,  Willis  &  Taylor  Co.  v.  Sun  :\rut.  Ins.  Co.,  35  S.  W.  Rep.,  955. 

Application  dismissed.    90  Texas,  78. 
Robinson  v.  Thompson,  52  S.  W.  Rep.,  117.     Writ  of  error  granted. 

Reversed  and  judgment  of  District  Court  affirmed.    93  Texas,  165. 
Rock  Is.  Plow  Co.  v.  Hill,  32  S.  W.  Rep.,  242.    Writ  of  error  refused. 
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Roller  V.  Holly,  13  Texas  Civ.  App.,  636  (35  S.  W.  Rep.,  1074).     Writ 

of  error  refused. 
Rowan  v.  Daniel,  20  Texas  Civ.  App.,  321  (49  S.  W.  Rep.,  686).    Writ 

of  error  refused. 
Royal  Ins.  Co.  v.  Mclntyre,  34  S.  W.  Rep.,  669.    W^it  of  error  granted. 

Reversed  and  remanded.    90  Texas,  170. 
Sabine  Tram  Co.  v.  Bancroft  &  Sons,  39  S.  W.  Rep.,  177.    Writ  of  error 

refused. 
Sabine  Tram  Co.  v.  Bancroft  &  Sons,  16  Texas  Civ.  App.,  170  (40  S. 

W.  Rep.,  837).    Writ  of  error  refused. 
St.  Clair  v.  Grand  Lodge  A.  0.  U.  W.  (see  West  v.  Same,  post). 
St.  Louis  E.  Metal  Co.  v.  Burgess,  20  Texas  Civ.  App.,  627  (50  S.  W. 

Rep.,  486).    Writ  of  error  refused. 
St.  Louis  S.  W.  Ry.  Co.  v.  Nelson,  44  S.  W.  Rep.,  179.    Writ  of  error 

refused. 
St.  Louis  S.  W,  Ry.  Co.  v.  Shiflett,  56  S.  W.  Rep.,  697.    Writ  of  error 

granted.     Still  pending. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Busch,  23  S.  W.  Rep.,  308.    Application 

dismissed. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Choate,  91  Texas,  406  (43  S.  W.  Rep., 

537).     Writ  of  error  refused.     91  Texas,  409. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Choate,  35  S.  W.  Rep.,  180.    Writ  of  er- 
ror granted.    Reversed  and  remanded.    90  Texas,  82. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Choate,  22  Texas  Civ.  App.,  618  (56  S. 

W.  Rep.,  214).    Writ  of  error  refused. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Corley,  26  S.  W.  Rep.,  903.    Writ  of  er- 
ror granted.    Affirmed.    87  Texas,  432. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Gillum,  30  S.  W.  Rep.,  697.    Writ  of 

error  granted.    Affirmed.    31  S.  W.  Rep.,  356. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Hanmion,  47  S.  W.  Rep.,  1025.    Writ  of 

error  granted.    Reversed  and  remanded.    92  Texas,  509. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Keller,  11  Texas  Civ.  App.,  569  (32  S.  W. 

Rep.,  847).    Writ  of  error  refused. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Long,  28  S.  W.  Rep.,  214.    Writ  of  error 

refused. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Long,  48  S.  W.  Rep.,  599.    Writ  of  error 

refused. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Long,  26  S.  W.  Rep.,  114.    Writ  of  error 

granted.    Reversed  and  remanded.     87  Texas,  148. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Manning,  50  S.  W.  Rep.,  177.    Writ  of 

error  refused. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Peterson,  20  Texas  Civ.  App.,  495  (49 

S.  W.  Rep.,  924).    Writ  of  error  refused. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Safford,  48  S.  W.  Rep.,  1105.    Writ  of 

error  refused. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Way,  9  Texas  Civ.  App.,  214  (29  S.  W. 

Kep.,  205).    Writ  of  error  refused. 
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San  Antonio  &  A.  P.  Ry.  Co.  v.  Williams,  52  S.  W.  Rep.,  89.    Writ  of  er- 
ror refused. 
San  Antenio  Edison  Co.  v.  Dixon,  17  Texas  Civ.  App.,  320  (42  S.  W. 

Rep.,  1009).    Writ  of  error  refused. 
San  Antonio  Gas  Co.  v.  Robertson,  55  S.  W.  Rep.,  347.    Writ  of  error 

granted.     Reversed  and  remanded.     93  Texas,  503. 
San  Antonio  Gas  Co.  v.  State,  22  Texas  Civ.  App.,  118  (54  S.  W.  Rep., 

289).    Writ  of  error  refused. 
San  Antonio  &  G.  S.  Ry.  Co.  v.  Ryan,  47  S.  W.  Rep,,  749.    Writ  of  error 

refused. 
San  Antonio  St.  Ry.  Co.  v.  Adams,  25  S.  W.  Rep.,  639.    Writ  of  error 

granted.    Reversed  and  rendered.    87  Texas,  125. 
San  Antonio  St.  Ry.  Co.  v.  City  of  San  Antonio,  39  S.  W.  Rep.,  136. 

Writ  of  error  refused. 
San  Antonio  St.  Ry.  Co.  v.  Mechler,  29  S.  W.  Rep.,  202.    Writ  of  error 

granted.    Affirmed.    87  Texas,  628. 
San  Antonio  St.  Ry.  Co.  v.  Muth,  7  Texas  Civ.  App.,  443  (27  S.  W.  Kep., 

752).    Writ  of  error  refused. 
San  Antonio  St.  Ry.  Co.  v.  Renken,  15  Texas  Civ.  App.,  229  (38  S.  W. 

Rep.,  829).    Writ  of  error  refused. 
San  Antonio  St.  Ry.  Co.  v.  State,  38  S.  W.  Rep.,  54.     Writ  of  err(»r 

granted.    Reversed  and  dismissed.    90  Texas,  520. 
Sanburn  V.  Shuler,  3  Texas  Civ.  App.,  629  (22  S.  W.  Rep.,  119).     Writ 

of  error  refused.      86  Texas,  116. 
Sanches  v.  S.  A.  &  A.  P.  Ry.  Co.,  27  S.  W.  Rep.,  922.     Writ  of  error 

granted.    Affirmed.    88  Texas,  117. 
Sanger  v.  Warren,  40  S.  W.  Rep.,  840.    Writ  of  error  granted.    Reversed 

and  remanded.    91  Texas,  472. 
Sanner  v.  A.  T.  &  S.  F.  Ry.  Co.,  17  Texas  Civ.  App.,  337  (43  S.  W.  Rep., 

533).    Writ  of  error  refused. 
Santleben  v.  Froboese,  17  Texas  Civ.  App.,  626  (43  S.  W.  Rep.,  571). 

Writ  of  error  refused. 
Saunders  v.  Ireland,  27  S.  W.  Rep.,  880.    Writ  of  error  refused. 
Saunders  v.  Kempner,  32  S.  W.  Rep.,  585.    Writ  of  error  refused. 
Scanlan  v.  Campbell,  22  Texas  Civ.  App.,  505  (55  S.  W.  Rep.,  501).    Writ 

of  error  refused. 
Schauer  &  Co.  v.  BeiteFs  Exr.,  49  S.  W.  Rep.,  145.     Writ  of  error 

granted.    Affirmed.    92  Texas,  601. 
Schulz  V.  Tessman,  48  S.  W.  Rep.,  207.     Writ  of  error  granted.    Re- 
versed and  remanded.    92  Texas,  488. 
Scott  V.  T.  &  P.  Ry.  Co.,  56  S.  W.  Rep.,  97.    Writ  of  error  granted.    Re- 
versed and  remanded.    93  Texas,  625. 
Seay  v.  Fennell,  15  Texas  Civ.  App.,  261  (39  S.  W.  Rep.,  181).     Writ 

of  error  refused. 
Security  Mortg.  &  T.  Co.  v.  Am.  Cent.  Ins.  Co.  (see  Am.  Cent.  Ins.  Co. 

V.  Cowan). 
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Semple  v.  Eubanks,  13  Texas  Civ.  App.,  418  (35  S.  W.  Rep.,  509).    Writ 

of  error  refused. 
Settegast  v.  Blount,  46  S.  W.  Rep.,  268.    Writ  of  error  refused. 
Shattuck  V.  Clark,  34  S.  W.  Rep.,  404.    Writ  of  error  refused. 
Shelby  County  v.  Gibson,  18  Texas  Civ.  App.,  121  (44  S.  W.  Rep.,  302). 

Writ  of  error  refused. 
Sheldon  v.  Caples,  7  Texas  Civ.  App.,  151  (26  S.  W.  Rep.,  330).     Writ 

of  error  refused. 
Sheldon  v.  Milmo,  29  S.  W.  Rep.,  832.    Writ  of  error  granted.    Reversed 

and  rendered.    90  Texas,  1. 
Shiner  v.  Shiner,  14  Texas  Civ.  App.,  489  (40  S.  W.  Rep.,  439).    Writ  of 

error  refused. 
Sickles  V.  M.  K.  &T.  Ry.  Co.,  13  Texas  Civ.  App.,  434  (35  S.  W.  Rep., 

493).     Writ  of  error  refused. 
Simang  v.  Harris,  27  S.  W.  Rep.,  786.    Writ  of  error  refused. 
Sinsheimer  v.  Kahn,  6  Texas  Civ.  App.,  143  (24  S.  W.  Rep.,  533).    Writ 

of  error  refused. 
Smith  V.  Clay,  57  S.  W.  Rep.,  74.    Application  dismissed. 
Smith  V.  Farmers  L.  &  T.  Co.,  21  Texas  Civ.  App.,  170  (51  S.  W.  Rep., 

515).    Writ  of  error  refused. 
Smith  V.  James,  22  Texas  Civ.  App.,  154  (54  S.  W.  Rep.,  41).    Writ  of 

error  refused. 
Smith  V.  Patrick,  36  S.  W.  Rep.,  762.     Writ  of  error  granted.     Re- 
versed and  remanded,     90  Texas,  267. 
Smith  V.  Patrick,  43  S.  W.  Rep.,  535.    Writ  of  error  refused. 
Southall  V.  Southall,  6  Texas  Civ.  App.,  694  (26  S.  W.  Rep.,  150).    Writ 

of  error  refused. 
Southern  Bldg.  &  L.  Assn.  v.  Atkinson,  20  Texas  Civ.  App.,  516  (50  S. 

W.  Rep.,  170).    Writ  of  error  refused. 
Southern  Bldg.  &  L.  Assn.  v.  Brackett,  39  S.  W.  Rep.,  619.     Writ  of 

error  granted.    Reversed  and  remanded  in  part.    91  Texas,  44. 
Southern  C.  Oil  Co.  v.  Wallace,  38  S.  W.  Rep.,  1137.     Writ  of  error 

granted.    Reversed  and  remanded.    91  Texas,  18. 
Standart  v.  Vivion,  22  Texas  Civ.  App.,  142  (54  S.  W.  Rep.,  44).    Writ 

of  error  refused. 
Starnes  v.  Beitel,  20  Texas  Civ.  App.,  524  (50  S.  W.  Rep.,  202).    Writ  of 

error  refused. 
State  V.  Schueneman,  18  Texas  Civ.  App.,  485  (46  S.  W.  Rep.,  260). 

Writ  of  error  refused. 
State  V.  S.  A.  St.  Rv.  Co.,  30  S.  W.  Rep.,  266.    Application  dismissed. 
State  V.  Zanco,  18  Texas  Civ.  App.,  127  (44  S.  W.  Rep.,  527).    Writ  of 

error  refused. 
Stewart  v.  Crosby,  56  S.  W.  Rep.,  433.     Writ  of  error  refused. 
Stuart  V.  Altman,^  37  S.  W.  Rep.,  867.    Writ  of  error  refused. 
Studebaker  Bros.  v.  Hunt,  38  S.  W.  Rep.,  1134.    Writ  of  error  refused. 
Sullivan  v.  Cranz,  21  Texas  Civ.  App.,  498  (52  S.  W.  Rep.,  272).    Writ 

of  error  refused. 
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Sullivan  v.  Crouch,  10  Texas  Civ.  App.,  404  (32  S.  W.  Rep.,  144).    Writ 

of  error  refused. 
Sullivan  v.  Kalteyer,  46  S.  W.  Rep.,  288.    Writ  of  error  refused. 
Sullivan  v.  Zanderson,  42  S.  W.  Rep.,  1027.    Writ  of  error  granted.    Af- 
firmed.   91  Texas,  499. 
Swan  V.  Larkin,  35  S.  W.  Rep.,  296.    Writ  of  error  refused. 
Sweeney  v.  El  Paso  B.  &  L.  Assn.,  26  S.  W\  Rep.,  290.    Writ  of  error 

refused. 
Talbott  &  Sons  v.  Planters  Oil  Co.,  33  S.  W.  Rep.,  745.    Writ  of  error 

refused. 
Tarver  v.  Ld.  Mtg.  Bk.  of  Texas,  7  Texas  ^iv.  App.,  425  (27  S.  W.  Rep., 

40).    Writ  of  error  refused. 
Taylor  v.  Travellers  Ins.  Co.,  15  Texas  Civ.  App.,  254  (39  S.  W.  Rep., 

185).     Writ  of  error  refused. 
Tempel  v.  Dodge,  31  S.  W.  Rep.,  686.    Writ  of  error  refused.    89  Texas, 

68. 
Templeman  v.  Texas  Brewing  Co.,  35  S.  W.  Rep.,  935.    Writ  of  error 

granted.    Affirmed  and  rendered.    90  Texas,  277. 
Terrell  v.  Morrow  (see  Morrow  v.  Terrell). 
Terrell  v.  Russell,  16  Texas  Civ.  App.,  573  (42  S.  W.  Rep.,  129).    Writ 

of  error  refused. 
Texas  Builders  Supply  Co.  v.  Natl.  Loan  &  Inv.  Co.,  22  Texas  Civ.  App., 

349  (54  S.  W.  Rep.^  1059).    Writ  of  error  refused. 
Texas  Loan  Agency  v.  Fleming,  18  Texas  Civ.  App.,  668  (46  S.  W.  Rep., 

63).  Writ  of  error  granted.  Reversed  and  remanded.  92  Texas,  458. 
Texas  Mex.  Ry.  Co.  v.  Cahill,  23  S.  W.  Rep.,  232.  Writ  of  error  refused. 
Texas  Mex.  Ry.  Co.  v.  Wright,  29  S.  W.  Rep.,  1134.     Writ  of  error 

granted.    Affirmed.    88  Texas,  346. 
Texas  &  X.  0.  Ry.  Co.  v.  Brown,  2  Texas  Civ.  App.,  281  (21  S.  W.  Rep., 

424).    Writ  of  error  refused. 
Texas  &  X.  0.  Ry.  Co.  v.  Brown,  14  Texas  Civ.  App.,  697  (39  S.  W.  Rep., 

140).    Writ  of  error  refused. 
Texas  &  X.  0.  Ry.  Co.  v.  Carr,  42  S.  W.  Rep.,  126.     Writ  of  error 

granted.    Judgment  rendered  on  remittitur.    91  Texas,  332. 
Texas  &  X.  0.  Ry.  Co.  v.  Powell,  35  S.  W.  Rep.,  841.    Application  dis- 
missed.   89  Texas, -663. 
Texas  &  P.  Ry.  Co.  v.  Breadow,  35  S.  W.  Rep.,  490.     Writ  of  error 

granted.    Reversed  and  remanded.    90  Texas,  26. 
Texas  &  P.  Ry.  Co.  v.  Caples,  36  S.  W.  Rep.,  516.    Writ  of  error  refused. 
Texas  &  P.  Ry.  Co.  v.  Davis,  54  S.  W.  Rep.,  381.    Writ  of  error  granted. 

Reversed  and  remanded.    93  Texas,  378. 
Texas  &  P.  Ry.  Co.  v.  Fuller,  5  Texas  Civ.  App.,  660  (24  S.  W.  Rep., 

1090).    Application  dismissed. 
Texas  &  P.  Ry.  Co.  v.  Gaal,  14  Texas  Civ.  App.,  459  (37  S.  W.  Rep.,  462). 

Writ  of  error  refused. 
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Texas  &  P.  Ey.  Co.  v.  Lee,  21  Texas  Civ.  App.,  174  (51  S.  W.  Rep.,  351). 

Writ  of  error  refused. 
Texas  &  P.  Ry.  Co.  v.  Maynard,  51  S.  W.  Rep.,  255    Writ  of  error  re- 
fused. 
Texas  &  P.  Ry.  Co.  v.  Morrison  Faust  Co.,  20  Texas  Civ.  App.,  144  (48 

S.  W.  Rep.,  1103).    Writ  of  error  refused. 
Texas  &  P.  Ry.  Co.  v.  Ross,  7  Texas  Civ.  App.,  653  (27  S.  W.  Rep.,  728). 

Writ  of  error  refused. 
Thoraas  v.  Morrison,  46  S.  W.  Rep.,  46.    Writ  of  error  granted.     Re- 
versed and  remanded  in  part.    92  Texas,  329. 
Thornton  v.  Moody,  24  S.  W.  Rep.,  331.    Writ  of  error  refused. 
Thornton  v.  Zea,  22  Texas  Civ.  App.,  509  (55  S.  W.  Rep.,  798).    Writ  of 

error  refused. 
Tombler  v.  Palestine  Ice  Co.,  17  Texas  Civ.  App.,  596  (43  S.  W.  Rep., 

896).    Writ  of  err^r  refused. 
Traylor  v.  State,  19  Texas  Civ.  App.,  86  (46  S.  W.  Rep.,  81).    Writ  of 

error  refused. 
Tunstall  v.  Clifton,  49  S.  W.  Rep.,  244.    Writ  of  error  refused. 
Tyler  S.  E.  Ry.  Co.  v.  Wheeler,  41  S.  W.  Rep.,  517.     Writ  of  error 

granted.     Affirmed  on  remittitur.     91  Texas,  356. 
Tynan  v.  Dullnig,  25  S.  W.  Rep.,  465,  818.    Application  dismissed. 
United  States  v.  Schwalby,  8  Texas  Civ.  App.,  679  (29  S.  W.  Rep.,  90). 

Writ  of  error  refused.    87  Texas,  604. 
Valdez  v.  Cohen,  56  S.  W.  Rep.,  375.    Writ  of  error  refused. 
Vickers  v.  Kennedy,  34  S.  W.  Rep.,  458.    Writ  of  error  refused. 
Vogt  V.  Bexar  County,  5  Texas  Civ.  App.,  272  (23  S.  W.  Rep.,  1044). 

Writ  of  error  refused. 
Vogt  V.  Bexar  County,  16  Texas  Civ.  App.,  567  (42  S.  W.  Rep.,  127). 

Writ  of  error  refused.     91  Texas,  285. 
Vollmer  v.  San  Antonio  &  G.  S.  Ry.  Co.,  47  S.  W.  Rep.,  378.    Writ  of  er- 
ror granted.    Afterward  dismissed.    92  Texas,  444. 
Von  Koehring  v.  Witte,  15  Texas  Civ.  App.,  646  (40  S.  W.  Rep.,  63). 

Writ  of  error  refused. 
Votaw  V.  N.  Y.  &  T.  Ld.  Co.,  16  Texas  Civ.  App.,  585  (42  S.  W.  Rep., 

138).    Application  dismissed.    91  Texas,  282. 
Wagner  &  Chabot  v.  Westchester  F.  I.  Co.,  48  S.  W.  Rep.,  49.    Writ  of 

error  granted.    Reversed  and  remanded.    92  Texas,  549. 
Walker  v.  Barnard  &  Co.,  8  Texas  Civ.  App.,  14  (27  S.  W.  Rep.,  726). 

Writ  of  error  refused. 
Walker  v.  Loring,  34  8.  W.  Rep.,  405.  Writ  of  error  granted.    Reversed 

and  remanded.    89  Texas,  668. 
Warner  Elevator  Mfg.  Co.  v.  Houston,  28  S.  W.  Rep.,  405.    Writ  of  error 

gi-anted.    Reversed  and  remanded.    88  Texas,  489. 
Warren  &  Sons  v.  McCuteheon,  16  Texas  Civ.  App.,  167  (40  S.  W.  Rep., 

826).     Writ  of  error  refused. 
Water  Works  Co.  v.  City  of  San  Antonio,  48  S.  W.  Rep.,  205.    Writ  of 
error  refused. 
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Watkins  v.  Junker,  38  S.  W.  Rep.,  1129.  Writ  of  error  granted.  Re- 
versed and  rendered.    90  Texas,  584. 

Watson  V.  Watson,  21  Texas  Civ.  App.,  348  (51  S.  W.  Rep.,  1105).  Writ 
of  error  refused. 

Wear  v.  Gillon,  40  S.  W.  Rep.,  817.    Writ  of  error  refused. 

Wear  &  Boogher  D.  G.  Co.  v.  Crews,  57  S.  W.  Rep.,  73.  Writ  of  error 
refused. 

Webster  v.  MeCarty,  16  Texas  Civ.  App.,  160  (40  S.  W.  Rep.,  823). 
Writ  of  error  refused. 

Wentworth  v.  King,  49  S.  W.  Rep.,  696.    Application  dismissed. 

West  V.  El  Campo  Ld.  Co.,  32  S.  W.  Rep.,  424.     Writ  of  error  refused. 

West  V.  Grand  Lodge  A.  0.  U.  W.,  14  Texas  Civ.  App.,  471  (37  S.  W. 
Rep.,  966.    Writ  of  error  refused. 

Westchester  Fire  Ins.  Co.  v.  Wagner,  10  Texas  Civ.  App.,  398  (30  S.  W. 
Rep.,  959).    Application  dismissed. 

West  End  Town  Co.  v.  Grigg,  54  S.  W.  Rep.,  904.  Writ  of  error  granted. 
Reversed  and  rendered.     93  Texas,  451. 

W.  XJ.  Tel.  Co.  V.  Edmonson,  40  S.  W.  Rep.,  622.  Writ  of  error  granted. 
Reversed  and  rendered.    91  Texas,  206. 

W  .U.  Tel.  Co.  V.  Jobe,  6  Texas  Civ.  App.,  403  (25.  S.  W.  Rep.,  168,  1036). 
Writ  of  error  refused. 

W.  U.  Tel.  Co.  V.  Luck,  40  S.  W.  Rep.,  753.  Writ  of  error  granted.  Re- 
versed and  remanded.    91  Texas,  178. 

W.  U.  Tel.  Co.  V.  Patton,  55  S.  W.  Rep.,  973.    Writ  of  error  refused. 

W.  XJ.  Tel.  Co.  V.  Sweetman,  19  Texas  Civ.  App.,  435  (47  S.  W.  Hep., 
676).     Writ  of  error  refused. 

White  V.  Small,  22  Texas  Civ.  App.,  318  (54  S.  W.  Rep.,  915).  Writ  of 
error  refused. 

White  S.  M.  Co.  v.  Hicks,  33  S.  W.  Rep.,  137.    Writ  of  error  refused. 

Whitley  v.  Gen.  Elec.  Co.,  18  Texas  Civ.  App.,  674  (45  S.  W.  Rep.,  959). 
Writ  of  error  refused. 

Whittaker  v.  Big  Sandy  Lumber  Co.,  46  S.  W.  Rep.,  263.  Writ  of  error 
granted.  Reversed  and  judgment  of  District  Court  aflSnned.  92 
Texas,  216. 

Wiggins  V.  Blackshear,  24  S.  W.  Rep.,  918.  Writ  of  error  granted.  Re- 
versed and  rendered.    86  Texas,  665. 

Wilkins  v.  Burns,  25  S.  W.  Rep.,  431.    Writ  of  error  refused. 

Williams  v.  Cleveland  &  Co.,  18  Texas  Civ.  App.,  133  (44  S.  W.  Rep., 
689).    Writ  of  error  refused. 

Willis  V.  Sanger  Bros.,  15  Texas  Civ.  App.,  655  (40  S.  W.  Rep.,  229). 
Writ  of  error  refused. 

Woolley  V.  Sullivan,  43  S.  W.  Rep.,  919.  Writ  of  error  granted.  Re- 
versed and  remanded  in  part.    92  Texas,  28. 

Wright  V.  City  of  San  Antonio,  50  S.  W.  Rep.,  406.  Writ  of  error  re- 
fused. 

Wright  V.  Macdonnell,  27  S.  W.  Rep.,  1024.  Writ  of  error  granted.  Re- 
versed and  rendered.    88  Texas,  140. 
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Wright  V.  Nelson,  46  S.  W.  Rep.,  251.    Writ  of  error  refused. 
Wright  V.  Sherwood,  37  S.  W.  Eep.,  468.     Writ  of  error  refused. 
Wright  V.  U.  S.  Mtg.  Co.  of  Scotland,  42  S.  W.  Rep.,  789.    Application 

dismissed. 
Wright  V.  U.  S.  Mtg.  Co.  of  Scotland',  54  S.  W.  Rep.,  368.    Application 

dismissed. 
Wrought  Iron  Range  Co.  v.  Martin,  28  S.  W.  Rep.,  557.    Writ  of  error 

refused. 
Yoakum  v.  Kelly,  30  S.  W.  Rep.,  836.    Writ  of  error  refused. 
Zapeda  v.  Rahm,  19  Texas  Civ.  App.,  648  (48  S.  W.  Rep.,  212).    Writ 

of  error  refused. 
Zuberbier  v.  Elmendorf  (see  Brown  v.  Elmendorf). 

FIFTH  DISTRICT. 

Adams  v.  Pardue,  36  S.  W.  Rep.,  1015.    Writ  of  error  refused. 

Adoue  V.  Collins,  36  S.  W.  Rep.,  307.    Writ  of  error  refused. 

Alcott  V.  Spencer  Optical  Mfg.  Co.,  31  S.  W.  Rep.,  833.    Writ  of  error 
refused. 

Allison  V.  Pitkins,  11  Texas  Civ.  App.,  655  (33  S.^W.  Rep.,  293).    Writ 
of  error  refused. 

Alvarado  W.  S.  &  L.  Co.  v.  Adoue,  47  S  W.  Rep.,  281.  Writ  of  error  re- 
fused. 

American  Well  Works  v.  De  Aguayo,  53  S.  W.  Rep.,  350.  Writ  of  error 
Refused. 

Amory  Mfg.  Co.  v.  G.  C.  &  S.  F.  Ry.  Co.  (No  written  opinion.)  Writ 
of  error  granted.     Reversed  and  rendered.     89  Texas,  419. 

Anderson  Elec.  Co.  v.  Cleburne  W.  I.  &  L.  Co.,  57  S.  W.  Rep.,  575.  Writ 
of  error  refused. 

Angel  V.  Miller,  16  Texas  Civ.  App.,  679  (39  S.  W.  Rep.,  1092).  Writ  of 
error  refused.    90  Texas,  505. 

Atkinson  v.  Phares,  20  Texas  Civ.  App.,  150  (49  S.  W.  Rep.,  653).  Writ 
of  error  refused. 

Atteridge  v.  Maxey,  18  Texas  Civ.  App.,  550  (45  S.  W.  Rep.,  606).  Ap- 
plication dismissed. 

Aiiltman-Miller  Co.  v.  Carr,  42  S.  W.  Rep.,  614.    Writ  of  error  refused. 

Avery  &  Sons  v.  Waples,  19  Texas  Civ.  App.,  672  (49  S.  W.  Rep.,  151). 
Writ  of  error  refused. 

Bailey  v.  Boydstun,  33  S.  W.  Rep.,  281.     Writ  of  error  refused. 

Barber  v.  8.^  &  E.  T.  Ry.  Co.,  28  S.  W.  Rep.,  270.  Writ  of  error  re- 
fused. 

Barnard  v.  Doty.  (Xo  published  opinion.)  Writ  of  error  granted.  Re- 
versed and  judgment  of  District  Court  affirmed.  Doty  v.  Barnard, 
92  Texas,  104. 

Barnes  v.  Krause,  53  S.  W.  Rep.,  92.    Writ  of  error  refused. 

Batcheller  v.  Besancon,  19  Texas  Civ.  App.,  137  (47  S.  W.  Rep.,  296). 
Writ  of  error  refused. 
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Batsell  V.  St.  L.  Ark.  &  Texas  Ry.  Co.,  4  Texas  Civ.  App.,  580  (23  S.  W. 

Rep.,  552).    Writ  of  error  refused. 
Baum  V.  Williams,  16  Texas  Civ.  App.,  407  (41  S.  W.  Rep.,  840).    Writ 

of  error  refused. 
Bauraan  v.  Jaffray,  6  Texas  Civ.  App.,  489  (26  S.  W.  Rep.,  260).     Writ 

of  error  refused.     86  Texas,  617. 
Beckham  v.  Medlock,  19  Texas  Civ.  App.,  61  (46  S.  W.  Rep.,  402).    Writ 

of  error  refused. 
Belt  V.  G.  C.  &  S.  F.  Ry.  Co.,  4  Texas  Civ.  App.,  231  (22  S.  W.  Rep., 

1062.     Writ  of  error  refused. 
Bemis  v.  Goolsby  (see  Xatl.  Bank  of  Jefferson  v.  Goolsby). 
Benson  v.  Cahill,  37  S.  W.  Rep.,  1088.    Writ  of  error  refused. 
Blackman  v.  Harry,  45  S.  W.  Rep.,  610.    Writ  of  error  refused. 
Board  of  Trustees  v.  City  of  Sherman,  42  S.  W.  Rep.,  546.  Writ  of  error 

refused. 
Bond  V.  Natl.  Exchange  Bank  of  Dallas,  53  S.  W.  Rep.,  71.    Writ  of 

error  refused. 
Bond  V.  T.  &  P.  Ry.  Co.,  15  Texas  Civ.  App.,  281  (39  S.  W.  Rep.,  978). 

Writ  of  error  refused. 
Bonham  Cotton  Press  Co.  v.  McKellar,  26  S.  W.  Rep.,  1056.    Writ  of  er- 
ror granted.    Reversed  and  remanded.    86  Texas,  694. 
Bonner  v.  Freedman,  47  S.  W.  Rep.,  1119.     Application  dismissed. 
Bonner  v.  Mc  Creary,  35  S.  W.  Rep.,  197.    Writ  of  error  refused. 
Bopp  V.  Hansford,  18  Texas  Civ.  App.,  340  (45  S.  W.  Rep.,  744).  Writ 

of  error  refused. 
Bowen  v.  Kirkland,  17  Texas  Civ.  App.,  346  (44  S.  W.  Rep.,  189).  Writ 

of  error  refused. 
Bowen  v.  Prvor,  44  S.  W.  Rep.,  1133.    Writ  of  error  refused. 
Boyd  V.  Miller,  22  Texas  Civ.  App.,  165  (54  S.  W.  Rep.,  411).    Writ  of 

error  refused. 
Branch  v.  Traylor,  36  S.  W.  Rep.,  592.    Writ  of  error  refuseij. 
Brown  v.  F.  &  M.  Xatl.  Bank,  31  S.  W.  Rep.,  216.     Writ  of  error 

granted.    Reversed  and  rendered.    88  Texas,  265. 
Brown  v.  Rowland,  33  S.  W.  Rep.,  273.    Writ  of  error  granted.    Revor-^ed 

and  remanded.    92  Texas,  54. 
Bryan  v.  Allen,  89  S.  W.  Rep.,  963.    Writ  of  error  refused. 
Buchanan  v.  Edwards,  51  S.  W.  Rep.,  33.    Writ  of  error  refused. 
Buckler  v.  Turbeville,  17  Texas  Civ.  App.,  120  (43  S.  W.  Rep.,  810). 

Application  dismissed. 
Bid.  &  L.  Assn.  of  Dakota  v.  Cunningham.     (No  published  opinion.) 

Writ  of  error  granted.    Reversed  and  remanded.    92  Texas,  155. 
Bid.  &  L.  Assn  of  Dakota  v.  Griffin.    (No  published  opinion.)    Writ  of 

error  granted.    Reversed  and  rendered.    90  Texas,  480. 
Bid.  &  L.  Assn.  of  Dakota  v.  Price,  18  Texas  Civ.  App.,  370  (46  S.  W. 

Rep.,  92).    Writ  of  error  refused. 
Bullock  V.  Sprowls,  54  S.  W.  Rep.,  657.     Writ  of  error  granted.     Af- 
firmed.   93  Texas,  188. 
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Burnham  v.  McMichael,  6  Texas  Civ.  App.,  496  (26  S.  W.  Eep.,  887). 

Writ  of  error  refused. 
Burton  v.  Laing,  36  S.  W.  Eep.,  298.    Writ  of  error  refused. 
Cabell  V.  Greenwood  (not  yet  published).     Writ  of  error  refused  May 

31,  1900. 
Cahill  V.  Benson,  19  Texas  Civ.  App.,  30  (46  S.  W.  Eep.,  888).     Writ 

of  error  refused. 
Cain  V.  Texas  Bldg.  &  L.  Assn.,  21  Texas  Civ.  App.,  61  (51  S.  W.  Sep., 

879).    Writ  of  error  refused. 
Caledonia  Ins.  Co.  v.  Wenar,  34  S.  W.  Eep.,  385.    Application  dismissed. 
Campbell  Pr.  Press  Mfg.  Co.  v.  Powell,  36  S.  W.  Eep.,  1005.    Writ  of 

error  refused. 
Canadian  Am.  Mtg.  &  Tr.  Co.  v.  MeCarty,  34  S.  W.  Eep.,  306.    Writ  of 

error  refused. 
Carden  v.  Short,  31  S.  W.  Eep.,  246.    Writ  of  error  refused. 
Carey  v.  Starr  (M.  K.  &  T.  Ey.  Co.  v.  Starr,  55  S.  W.  Eep.,  393).    Writ 

of  error  granted.     Eeversed  and  rendered.     93  Texas,  508. 
Carter-Battle  Grocery  Co.  v.  Jackson  &  Dechman,  18  Texas  Civ.  App., 

353  (45  S.  W.  Eep.,  615).    Writ  of  error  refused. 
Carver  v.  Payne.    (No  written  opinion  below.)    Writ  of  error  refused. 
Caswell  V.  Hopson,  47  S.  W.  Eep.,  54.    Writ  of  error  refused. 
Central  Coal  &  C.  Co.  v.  Henry,  47  S.  W.  Eep.,  281.    Writ  of  error  re- 
fused. 
Central  Texas  &  N.  W.  Ey.  Co.  v.  Holloway,  54  S.  W.  Eep.,  419.    Writ  of 

error  refused. 
Chambers  v.  Gilbert,  17  Texas  Civ.  App.,  106  (42  S.  W.  Eep.,  630).    Writ 

of  error  refused. 
Chandler  v.  New  England  Loan  &  T.  Co.  (see  N.  E.  Loan  &  Trust  Co. 

V.  Willis). 
Charles  v.  Chaney,  26  S.  W.  Eep.,  169.    Writ  of  error  refused. 
Christian  v.  Hughes,  36  S.  W.  Eep.,  298.    Writ  of  error  refused. 
Citizens  Natl.  Bank  v.  Jones,  22  Texas  Civ.  App.,  45  (54  S.  W.  Eep., 

405).    Writ  of  error  refused. 
City  Natl.  Bank  of  Gatesville  v.  Swink,  49  S.  W.  Eep.,  130.    Application 

dismissed. 
City  of  Cleburne  v.  C.  W.  I.  &  L.  Co.,  14  Texas  Civ.  App.,  5529  (37  S.  W. 

Eep.,  655).    Writ  of  error  refused. 
City  of  Dallas  v.  Beeman,  18  Texas  Civ.  App.,  335  (45  S.  W.  Eep.,  626). 

Application  dismissed. 
City  of  Dallas  v.  Beeman,  55  S.  W.  Eep.,  762.    Writ  of  error  refused. 
City  of  Dallas  v.  Ellison,  10  Texas  Civ.  App.,  28  (30  S.  W.  Eep.,  1128). 

Writ  of  error  refused. 
City  of  Dallas  v.  Jones,  54  S.  W.  Eep.,  606.     Writ  of  error  granted. 

Eeversed  and  remanded.     93  Texas,  38. 
City  of  Dallas  v.  Webb,  22  Texas  Civ.  App.,  48  (54  S.  W.  Eep.,  398). 

Writ  of  error  refused. 
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City  of  Denison  v.  Warren,  36  S.  W.  Rep.,  296.  Application  dismissed. 
89  Texas,  557. 

City  of  Jefferson  v.  Marshall  Natl.  Bank,  18  Texas  Civ.  App.,  539  (46 
S.  W.  Rep.,  97).    Writ  of  error  refused. 

City  of  Marshall  v.  McAllister,  22  Texas  Civ.  App.,  214  (54  S.  W.  Rep., 
1068).    Writ  of  error  refused. 

City  of  Paris  v.  Allred,  17  Texas  Civ.  App.,  125  (43  S.  W.  Rep.,  62). 
Writ  of  error  refused. 

City  of  Sherman  v.  Connor,  25  S.  W.  Rep.,  321.  Writ  of  error  granted. 
Reversed  and  remanded.    88  Texas,  36. 

City  of  Sherman  v.  Langham,  40  S.  W.  Rep.,  140.  Writ  of  error 
granted.    Reversed  and  rendered.    92  Texas,  13. 

City  of  Sherman  v.  Shobe  (opinion  not  yet  published).  Writ  of  error 
granted.     Still  pending. 

City  of  Whitewright  v.  Taylor,  57  S.  W.  Rep.,  311.  Writ  of  error  re- 
fused. 

Cleburne  W.  L.  &  I.  Co.  v.  City  of  Cleburne,  13  Texas  Civ.  App.,  141 
(35  S.  W.  Rep.,  733).    Writ  of  error  refused. 

Cleveland  Sch.  Fur.  Co.  v.  Hotchkiss.  (No  published  opinion.)  Writ 
of  error  granted.    Reversed  and  rendered.    89  Texas,  117. 

Coapland  v.  Lake,  28  S.  W.  Rep.,  104.  Application  dismissed.  87 
Texas,  261. 

Cobb  V.  Trammel,  30  S.  W.  Rep.,  482.    Writ  of  error  refused. 

Coe  V.  Foree,  20  Texas  Civ.  App.,  550  (50  S.  W.  Rep.,  616).  Writ  of 
error  refused. 

Cohen  v.  Simpson,  32  S.  W.  Rep.,  59.    Application  dismissed. 

Cole  V.  Grigsby,  35  S.  W.  Rep.,  680.  Writ  of  error  granted.  AflSrmed. 
89  Texas,  223. 

College  Park  Elec.  Belt  Line  v.  Ide  &  Son,  15  Texas  Civ.  App.,  273  (40 
S.  W.  Rep.,  64).    Application  dismissed.    90  Texas,  509. 

Collier  v.  Betterton,  8  Texas  Civ.  App.,  479  (29  S.  W.  Rep.,  490).  Writ 
of  error  refused.    87  Texas,  440. 

Columbia  Ave.  S.  F.  S.  D.  T.  &  T.  Co.  v.  Strawn.  (No  published  opin- 
ion).   Writ  of  error  granted.    Reversed  and  rendered.    93  Texas,  48. 

Columbia  Carriage  Co.  v.  Hatch,  19  Texas  Civ.  App.,  120  (47  S.  W.  Rep., 
288).    Writ  of  error  refused. 

Conn  V.  Hagan.  (No  published  opinion.)  Writ  of  error  granted.  Re- 
versed and  remanded.     93  Texas,  334. 

Connor  v.  City  of  Paris,  27  S.  W.  Rep.,  88.  Writ  of  error  granted.  Re- 
versed and  rendered.     87  Texas,  32. 

Connor  v.  Saunders,  9  Texas  Civ.  App.,  56  (29  S.  W.  Rep.,  1140).  Writ 
of  error  refused. 

Connor  v.  Sewell,  39  S.  W.  Rep.,  128.  Application  dismissed.  90  Texas, 
275. 

Cox  V.  Morrison,  31  S.  W.  Rep.,  85.    Writ  of  error  refused. 

Crawford  v.  Gillespie  (see  Gillespie  v.  Crawford). 
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Crawford  v.  McDonald/ 33  S.  W.  Rep.,  325.     Writ  of  error  granted. 

Affirmed.    88  Texas,  &2{y. 
Crenshaw  v.  Hedrick,  19  Texas  Civ.  App.,  52  (47  S.  W.  Rep.,  71). 

Writ  of  error  refused. 
Croom  V.  Jerome  Hill  Cotton  Co.,  15  Texas  Civ!  App.,  328  (40  S.  W. 

Rep.,  146).    Writ  of  error  refused. 
Cumpston  v.  T.  &  P.  Ry.  Co.,  33  S.  W.  Rep.,  737.     Writ  of  error  re- 
fused. 
Dallas  Con.  Tract.  Ry.  Co.  v.  Hurley,  10  Texas  Civ.  App.,  246  (37  S. 

W.  Rep.,  73).    Writ  of  error  refused. 
Dallas  Elec.  Co.  v.  City  of  Dallas,  58  S.  W.  Rep.,  153.     Writ  of  error 

refused. 
Darrow  v.   Summerhill   (not  yet  published).     Writ  of  error  granted. 

Reversed.     57  S.  W.  Rep.,  942.     ^Motion  for  rehearing  pending.     See 

93  Texas,  92,  on  certified  questions. 
Davis  v.  Port  wood,  20  Texas  Civ.  App.,  548  (50  S.  W.  Rep.,  615).     Writ 

of  error  refused. 
De  Camp,  Leroy  &  Co.  v.  Bates  &  Co.,  37  S.  W.  Rep.,  644.     Writ  of 

error  refused. 
Denison  &  P.  Sub.  Ry.  Co.  v.  Cummins,  42  S.  W.  Rep.,  588.    Writ  of  er- 
ror refused. 
Denison  &  P.  Sub.  Ry.  Co.  v.  Evans,  47  S.  W.  Rep.,  280.    Writ  of  error 

refused. 
Denison  &  P.  Sub.  Ry.  Co.  v.  O'Maley,  18  Texas  Civ.  App.,  200  (45  S. 

W.  Rep.,  225).    Writ  of  error  refused. 
Denison  &  P.  Sub.  Ry.  Co.  v.  O'Maley,  45  S.  W.  Rep.,  227.     Writ  of 

error  refused. 
Denison  &  P.  Sub.  Ry.  Co.  v.  Pastora,  47  S.  W.  Rep.,  1119.     Writ  of 

error  refused. 
Denison  &  P.  Sub.  Ry.  Co.  v.  Smith,  19  Texas  Civ.  App.,  114  (47  S.  W. 

Rep.,  278).     Writ  of  error  refused. 
De  Voegler  v.  W.  U.  Tel.  Co.,  10  Texas  Civ.  App.,  229  (30  S.  W.  Rep., 

1107).    Writ  of  error  refused. 
Dickson  v.  Moore,  9  Texas  Civ.  App.,  514  (30  S.  W.  Rep.,  76).    Writ  of 

error  refused. 
Dillingham  v.  Blake,  32  S.  W.  Rep.,  77.    Writ  of  error  refused. 
Dillingham  v.  Ellis.     (Xo  published  opinion.)     Writ  of  error  granted. 

Reversed  and  remanded.    8G  Texas,  447. 
Dillingham  v.  Fields,  29  S.  W.  Rep.,  214.    Writ  of  error  refused. 
Dillingham  v.  Harden,  G  Texas  Civ.  App.,  474  (26  S.  W.  Rep.,  914V 

Writ  of  eror  refused. 
Dillingham  v.  Richards,  27  S.  W.  Rep.,  1061.     Application  dismissed. 

87  Texas,  247. 
Dillingham  v.  Scales,  24  S.  W.  Rep.,  975.    Writ  of  error  refused. 
Dixon  v.  Xatl.  Loan  &  Inv.  Co.,  40  S.  W.  Rep.,  541.    Writ  of  error  re- 
fused. 
Driggs  v.  Grantham,  41  S.  W.  Rep.,  408.    Writ  of  error  refused. 
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East  Texas  Fire  Ins.  Co.  v.  Perkey,  24  S.  W.  Rep.,  1080.    Writ  of  error 

granted.    Reversed  and  remanded.    89  Texas,  604. 
Easterwood  v.  Dunn,  19  Texas  Civ.  App.,  320  (47  S.  W.  Rep.,  285).    Writ 

of  error  refused. 
Eberstadt  v.  State,  20  Texas  Civ.  App.,  164  (49  S.  W.  Rep.,  654).    Writ 

of  error  refused. 
Eddy  V.  Prentice,  8  Texas  Civ.  App.,  58  (27  S.  W.  Rep.,  1063).    Writ  of 

error  refused. 
Edwards  v.  Humphreys,  89  Texas,  514  (36  S.  W.  Rep.,  333).     Writ  of 

error  granted.     Affirmed  and  rendered.     89  Texas,  512. 
Ellis  v.  City  of  Dallas.     Writ  of  error  refused  June  25,  1900.     See 

Dallas  Elee.  Co.  v.  City  of  Dallas. 
Engleman  v.  Deal,  14  Texas  Civ.  App.,  1  (37  S.  W.  Rep.,  652).    Writ  of 

error  refused. 
Evans  v.  U.  S.  Realty  Co.    (No  written  opinion.)    Application  dismissed. 
Farmers  L.  &  T.  Co.  v.  Fidelity  I.  T.  &  S.  D.  Co.,  41  S.  W.  Rep.,  113. 

Writ  of  error  granted.    Reversed  and  judgment  of  District  Court  af- 
firmed.   91  Texas,  605. 
Fidelity  Mut.  L.  Assn.  v.  Harris.    (No  published  opinion).    Writ  of  er- 
ror granted.     Reversed  and  rendered  for  plaintiff  in  error.     57  S.  W. 

Rep.,  635.     Rehearing  pending. 
Fields  V.  Austin,  30  S.  v:.  Rep.,  386.    Writ  of  error  refused. 
Fields  V.  Lane.     (Xo  published  opinion.)     Writ  of  error  refused. 
Firemans  Fund  Ins.  Co.  v.  Shearman,  20  Texas  Civ.  App.,  343  (50  S.  W. 

Rep.,  598).    Writ  of  error  refused. 
First  Baptist  Church  of  Paris  v.  Fort.    (No  published  opinion.)    Writ 

of  error  granted.    Reversed  and  rendered.    93  Texas, -215. 
First  Natl.  Bank  of  Blooming  Grove  v.  Welch.    (No  published  opinion.) 

Writ  of  error  refused. 
First  Natl.  Bank  of  Corsicana  v.  Cohen,  55  S.  W.  Rep.,  530.    Applica- 
tion dismissed. 
Ford  V.  Sims  (see  Sims  v.  Ford). 
Fort  Worth  &  N.  0.  Ry.  Co.  v.  Enos,  50  S.  W.  Rep.,  595.    Writ  of  error 

granted.    Affirmed.    92  Texas,  577. 
Fort  Worth  &  N.  0.  Ry.  Co.  v.  Nesmith,  40  S.  W.  Rep.,  1071.    Writ  of 

error  refused. 
Garrett  v.  Parker,  39  S.  W.  Rep.,  147.    Writ  of  error  refused. 
Georgia  Home  Ins.  Co.  v.  Moriarty,  37  S.  W.  Rep.,  628.    Writ  of  error 

refused. 
German  Ins.  Co.  v.  Everett,  18  Texas  Civ.  App.,  514  (46  S.  W.  Rep., 

95).    Writ  of  error  refused. 
German  Ins.  Co.  v.  Jansen,  18  Texas  Civ.  App.,  190  (45  S.  W.  Rep., 

220).    Writ  of  error  refused. 
Gillespie  v.  Crawford,  42  S.  W.  Rep.,  621.    Writ  of  error  refused. 
Gordon  v.  Thorp,  53  S.  W.  Rep.,  357.    Writ  of  error  refused. 
Grabfelter  v.  Lockett,  26  S.  W.  Rep.,  168.    Writ  of  error  refused. 
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Gray  v.  Dallas  T.  R.  &  U.  D.  Co.,  13  Texas  Civ.  App.,  158  (36  S.  W. 
Eep.,  352).    Writ  of  error  refused. 

Griffis  V.  Payne.  (No  published  opinion.)  Writ  of  error  granted.  Be- 
versed  and  remanded.    92  Texas,  293. 

Griffis  V.  Payne,  22  Texas  Civ.  App.,  519  (55  S.  W.  Eep.,  757).  Writ  of 
error  refused. 

Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Austin,  31  S.  W.  Eep.,  255.  Writ  of  error 
refused. 

Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Conder,  58  S.  W.  Eep.,  58.  Writ  of  error 
refused  June  18,  1900. 

Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Duvall,  35  S.  W.  Eep.,  699.  Writ  of  error  re- 
fused. 

Gulf,  C.  &  S.  F.  Ey.  Co  v.  EdlofE,  34  S  W.  Eep.,  410.  Writ  of  error 
granted.    Affirmed.    89  Texas,  454. 

Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Ft.  W.  &  E.  G.  Ey.  Co.,  26  S.  W.  Eep .  54. 
Writ  of  error  granted.     Affirmed.    86  Texas,  537. 

Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Hayter.  (No  published  opinion.)  Writ  of  er- 
ror granted.    Affirmed.    93  Texas,  239. 

Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Hill,  58  S.  W.  Eep.,  255.  Writ  of  error  re- 
fused. 

Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Johnson,  10  Texas  Civ.  App.,  254  (31  S.  W. 
Eep.,  255).     Writ  of  error  refused. 

Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Spenee,  32  S.  W.  Eep.,  329.  Application 
dismissed. 

Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Wagley,  15  Texas  Civ.  App.,  308  (40  S.  W. 
Eep.,  538).    Writ  of  error  refused. 

Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Ward,  34  S.  W.  Eep.,  328.  Writ  of  error  re- 
fused. 

Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Warner,  22  Texas  Civ.  App.,  167  (54  S.  W. 
Eep.,  1064).    Writ  of  error  refused. 

Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Wooten,  10  Texas  Civ.  App.,  54  (30  S.  W. 
Eep.,  684).    Application  dismissed. 

Gunn  V.  Wynne,  43  S.  W.  Eep.,  290.    Writ  of  error  refused. 

Halbert  v.  Bennett,  26  S.  W.  Eep.,  913.    Writ  of  error  refused. 

Halbert  v.  Hendrix,  26  S.  W.  Eep.,  911.    Writ  of  error  refused. 

Ham  V.  Dallas,  etc..  Packing  Co.  (No  written  opinion.)  Application 
dismissed. 

Hamilton  Brown  Shoe  Co.  v.  Lewis,  7  Texas  Civ.  App.,  509  (28  S.  W. 
Eep.,  101).    Writ  of  error  refused. 

Hanner  v.  Summerhill,  6  Texas  Civ.  App.,  764;  7  Texas  Civ.  App.,  235 
(26  S.  W.  Eep.,  906).    Writ  of  error  refused. 

Hanover  Fire  Ins.  Co.  v.  Natl.  Exch.  Bank,  34  S.  W.  Eep.,  333.  Writ 
of  error  refused. 

Harmon  v.  Landers,  41  S.  W.  Eep.,  378.    Writ  of  error  refused. 

Harrington  v.  Claflin  &  Co.  (No  published  opinion.)  Writ  of  error 
granted.    Eeversed  and  remanded.    91  Texas,  294. 

Harris  v.  Hicks,  49  S.  W.  Eep.,  110.    Writ  of  error  refused. 
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Hartford  Ins.  Co.  v.  Shook,  35  S.  W.  Rep.,  737.    Writ  of  error  refused. 
Hawkins  v.  Wells,  17  Texas  Civ.  App.,  360  (43  S.  W.  Rep.,  816).    Writ 

of  error  refused. 
Hays  V.  Perkins,  22  Texas  Civ.  App.,  198  (54  S.  W.  Rep.,  1071).    Writ 

of  error  refused. 
Heinze  v.  Marx,  4  Texas  Civ.  App.,  599  (23  S.  W.  Rep.,  704).     Writ 

of  error  refused. 
Henderson  v.  Allbright,  12  Texas  Civ.  App.,  368  (34  S.  W.  Rep.,  992). 

Application  dismissed. 
Hereford  Cattle  Co.  v.  Powell,  36  S.  W.  Rep.,  1033.    Writ  of  error  re- 
fused. 
Hibernia  Ins.  Co.  v.  Bills.     (No  published  opinion.)     Writ  of  error 

granted.     Reversed  and  judgment  of  District  Court  affirmed.     87 

Texas,  547. 
Hill  County  v.  Atchison,  19  Texas  Civ.  App.,  664  (49  S.  W.  Rep.,  141). 

Application  dismissed. 
Hillsboro  Oil  Co.  v.  White,  54  S.  W.  Rep.,  432.    Writ  of  error  refused. 
Hollon  V.  Carpenter,  51  S.  W.  Rep.,  1134.    Writ  of  error  refused. 
HoUon  V.  Hale,  21  Texas  Civ.  App.,  194  (51  S.  W.  Rep.,  900).    Writ  of 

error  refused. 
Holloway  Seed  Co.  v.  City  Natl.  Bank,  47  S.  W.  Rep.,  77.    Writ  of  error 

granted.     Reversed  and  rendered.  .  92  Texas,  187. 
Holt  V.  Maverick,  5  Texas  Civ.  App.,  650  (23  S.  W.  Rep.,  751;  24  Id., 

532).    Application  dismissed.    86  Texas,  457. 
Hopkins  v.  Gregory.     (Memorandum  opinion,  unpublished.)     Writ  of 

error  refused. 
Houston  &  T.  C.  Ry.  Co.  v.  Bath,  17  Texas  Civ.  App.,  697  (44  S.  W. 

Rep.,  595).    Writ  of  error  refused. 
Houston  &  T.  C.  Ry.  Co.  v.  Gaither,  43  S.  W.  Rep.,  266.    Writ  of  error 

refused. 
Houston  &  T.  C.  Ry.  Co.  v.  Laskowski,  47  S.  W.  Rep.,  59.    Writ  of  error 

refused. 
Houston  &  T.  C.  Ry.  Co.  v.  McCullough,  22  Texas  Civ.  App.,  208  (55 

S.  W.  Rep.,  392).    Writ  of  error  refused. 
Houston  &  T.  C.  Ry.  Co.  v.  Ricker,  50  S.  W.  Rep.,  1118.    Writ  of  error 

refused. 
Houston  &  T.  C.  Ry.  Co.  v.  Smith,  38  S.  W.  Rep.,  51.    Application  dis- 
missed.   90  Texas,  123. 
Houston  &  T.  C.  Ry.  Co.  v.  Smith,  51  S.  W.  Rep.,  506.    Writ  of  error 

refused. 
Houston  &  T.  C.  Ry.  Co.  v.  Talley,  15  Texas  Civ.  App.,  115  (39  S.  W. 

Rep.,  206).    Writ  of  error  refused. 
Houston  &  T.  C.  Ry.  Co.  v.  Wallace,  21  Texas  Civ.  App.,  394  (53  S.  W. 

Rep.,  7*/).    Writ  of  error  refused. 
Houston  &  T.  C.  Ry.  Co.  v.  Weaver,  41  S.  W.  Rep.,  846.    Writ  of  error 

refused. 
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Howard  v.  Smith.  (Memorandum  opinion,  unpublished.)  Writ  of  error 
refused. 

Howell  V.  Stephenson,  36  S.  W.  Rep.,  302.     Writ  of  error  refused. 

Ide  &  Son  v.  College  Park  Elee.  Belt  Line,  40  S.  W.  Rep.,  64.  Appli- 
cation dismissed.    90  Texas,  509. 

Ingersol  v.  McWillie,  9  Texas  Civ.  App.,  543  (30  S.  W.  Rep.,  56).  Writ 
of  error  refused.    87  Texas,  647. 

Inter-State  Natl.  Bank  v.  Stuart  &  Son,  39  S.  W.  Rep.,  963.  Writ  of 
error  refused. 

Investors  Mtg.  Sec.  Co.  v.  Lloyd,  11  Texas  Civ.  App.,  449  (33  S.  W. 
Rep.,  750).    Writ  of. error  refused. 

Irwin  T.  Travelers  Ins.  Co.,  16  Texas  Civ.  App.,  683  (39  S.  W.  Rep., 
1097).     Writ  of  error  refused. 

Ivey  V.  Bondies,  44  S.  W.  Rep.,  916.    Writ  of  error  refused. 

Janes  v.  Ferd  Heim  Brew.  Co.,  44  S.  W.  Rep.,  896.  Writ  of  error  re- 
fused. 

Johnson  v.  Clarkson,  29  S.  W.  Rep.,  178;  30  Id.,  71.  Application  dis- 
missed. 

Johnson  v.  Thompson,  92  Texas,  359  (50  S.  W.  Rep.,  1055).  Writ  of 
error  granted.    Reversed  and  remanded.     92  Texas,  358. 

Johnson  v.  Travellers  Ins.  Co.,  15  Texas  Civ.  App.,  314  (39  S.  W.  Rep., 
972).    Writ  of  error  refused. 

Johnson  v.  W.  U.  Tel.  Co.,  14  Texas  Civ.  App.,  536  (38  S.  W.  Rep.,  64). 
Writ  of  error  refused. 

Kahler  v.  Betterton,  51  S.  W.  Rep.,  289.    Writ  of  error  refused. 

Kelly  Goodfellow  Shoe  Co.  v.  Liberty  Ins.  Co.,  8  Texas  Civ.  App.,  227 
(28. S.  W.  Rep.,  1027).  Writ  of  error  refused.  (On  certified  questions, 
see  87  Texas,  112.) 

Kerr  v.  City  of  Corsicana,  35  S.  W.  Rep.,  694.  Writ  of  error  granted. 
Affirmed.     89  Texas,  461. 

Kidd  V.  Reynolds,  20* Texas  Civ.  App.,  355  (50  S.  W,  Rep.,  600).  Appli- 
cation dismissed.  , 

Kildare  Lumber  Co.  v.  Atlanta  Bank.  (Xo  published  opinion.)  Writ  of 
error  granted.    Reversed  in  part.    91  Texas,  95. 

Kimberly  v.  Morris,  10  Texas  Civ.  App.,  592  (31  S.  W.  Rep.,  809).  Writ 
of  error  refused. 

King  v.  Texas  State  Fair  &  Dal.  Ex.  Assn.,  34  S.  W.  Rep.,  305.  Writ 
of  error  refused. 

Knowles  v.  Ott,  34  S.  W.  Rep.,  295.    Writ  of  error  refused. 

Kruegel  v.  Daniels.    (Xo  written  opinion.)    Writ  of  error  refused. 

Kruegel  v.  Jacoby.    (Xo  written  opinion.)    Writ  of  error  refused. 

Laing  v.  O'Connor,  19  Texas  Civ.  App.,  455  (48  S.  W.  Rep.,  546).  Writ 
of  error  refused. 

Laird  v.  Roach  (see  Smith  v.  Roach). 

Lancaster  v.  Riley,  34  S.  W.  Rep.,  320.    Writ  of  error  refused. 

Lancaster  Gin  &  C.  Co.  v.  Murray  Ginning  System  Co.,  19  Texas  Civ. 
App.^,  110  (47  S.  W.  Rep.,  387).    Writ  of  error  refused. 
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T^  Pice  V.  Caddenhead,  21  Texas  Civ.  App.,  363  (53  S.  W.  Rep.,  66). 

Writ  of  error  refused. 
La  Pice  v.  Key.    (Xo  published  opinion.)  Writ  of  error  granted.    Re- 
versed and  judgment  of  District  Court  affirmed.    88  Texas,  209. 
Lasater  v.  Purcell  Mill  &  E.  Co.,  22  Texas  Civ.  App.,  33  (54  S.  W.  Rep., 

425).    Writ  of  error  refused. 
Latimer  v.  Logwood,  27  S.  W.  Rep.,  960.    Writ  of  error  refused. 
Laughlin  v.  Fid.  Mut.  Life  Assn.,  8  Texas  Civ.  App.,  448  (28  S.  W.  Rep., 

411).    Writ  of  error  refused. 
Lawson,  Guardian,  v.  Dawson's  Est.,  21  Texas  Civ.  App.,  361  (53  S.  W. 

Rep.,  64).    Writ  of  error  refused. 
Layden  v.  Gillespie  (see  Gillespie  v.  Crawford). 
Leeper  v.  Donohue,  18  Texas  Civ.  App.,  531  (45  S.  W.  Rep.,  327).    Writ 

of  error  refused. 
Lewis  V.  Alexander,  31  S.  W.  Rep.,  414.    Writ  of  error  refused. 
Lewis  V.  Hatton.    (Xo  published  opinion.)    Writ  of  error  granted.    Re- 
versed and  remanded.    86  Texas,  533. 
Liverpool  L.  &  G.  Ins.  Co.  v.  Ricker,  10  Texas  Civ.  App.,  264  (31  S.  W. 

Rep.,  248).    Writ  of  error  refused. 
Long  V.  Behan,  19  Texas  Civ.  App.,  325  (48  S.  W.  Rep.,  555).    Writ  of 

error  refused. 
Luck  V.  Hopkins.    (No  published  opinion.)    Writ  of  error  granted.    Re- 
versed and  remanded.    92  Texas,  426. 
Luck  V.  Hopkins,  54  S.  W.  Rep.,  429.    Writ  of  error  refused. 
Lynch  v.  Ortleib,  28  S.  W.  Rep.,  1017.     Writ  of  error  refused.     87 

Texas,  590. 
Lyons  Th.  Hdw.  Co.  v.  Perry  Stove  Mfg.  Co.,  27  S.  W.  Rep.,  100.    Writ 

of  error  granted.    Affirmed.    88  Texas,  468. 
McBride  v.  Fidelity  &  Cas.  Ins.  Co.,  14  Texas  Civ.  App.,  280  (37  S.  W. 

Rep.,  1091).    Application  dismissed. 
McClary  v.  Duckworth,  57  S.  W.  Rep.,  317.     Writ  of  error  refused. 
McCown  V.  Terrell,  29  S.  W.  Rep.,  484.     Application  dismissed.     87 

Texas,  470. 
McDonald  v.  Miller,  39  S.  W.  Rep.,  89.     Writ  of  error  refused.     90 

Texas,  309. 
McGregor  v.  White.     (Xo  published  opinion.)     Writ  of  error  granted. 

Reversed  and  judgment  of  District  Court  affirmed.     92  Texas,  556. 
McLaughlin  v.  Carter,  Ritchie  &  Co.,  13  Texas  Civ.  App.,  694  (37  S.  W. 

Rep.,  666),    Writ  of  error  refused. 
Manchester  Fire  Ins.  Co.  v.  Simmons,  35  S.  W.  Rep.,  722.    Writ  of  error 

refused. 
Markham  v.  Parker,  31  S.  W.  Rep.,  82.    Writ  of  error  refused. 
Marks  v.  Bell,  10  Texas  Civ.  App.,  587  (31  S.  W.  Rep.,  699).    Wiit  of 

error  refused. 
Martin  v.  Faries,  22  Texas  Civ.  App.,  539  (55  S.  W.  Rep.,  601).    Writ  of 

error  refused. 
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Martin  v.  McAdams.    (No  published  opinion.)    Writ  of  error  granted. 
Reversed  and  remanded.    87  Texas,  225. 

Martin  Brown  Shoe  Co.  v.  Siebe,  6  Texas  Civ.  App.,  232  (26  S.  W.  Eep., 
327).    Writ  of  error  refused. 

Marshall  Natl.  Bank  v.  O'Neal,  11  Texas  Civ.  App.,  640  (34  S.  W.  Sep., 
344).    Writ  of  error  refused. 

Matthews  v.  Boydstun,  31  S.  W.  Rep.,  814.    Writ  of  error  refused. 

Matthews  v.  Smelzer,  26  S.  W.  Rep.,  872.    Writ  of  error  refused. 

Matthews  Lumber  Co.  v.  Harden.    (No  opinion  in  Court  of  Civil  Ap- 
peals.)   Application  dismissed.    87  Texas,  639. 

Mayer,  S.  0.  &  Co.  v.  Templeton,  53  S.  W.  Rep.,  68.    Writ  of  error  re- 
fused. 

Mayher  v.  Manhattan  Life  Ins.  Co.,  27  S.  W.  Rep.,  124.    Writ  of  error 
granted.    Aflfirmed.    87  Texas,  169. 

Meyer  Bros.  Drug  Co.  v.  Rather,  30  S.  W.  Rep.,  812.    Writ  of  error  re- 
fused. 

Michigan  S.  &  L.  Assn.  v.  Atteberry,  16  Texas  Civ.  App.,  222  (42  S.  W. 
Rep.,  569).    Writ  of  error  refused. 

Miller  v.  Anders,  21  Texas  Civ.  App.,  72  (51  S.  W.  Rep.,  897).    Writ  of 
error  refused. 

Miller  v.  Miller,  21  Texas  Civ.  App.,  382  (53  S.  W.  Rep.,  362).    Writ  of 
error  refused. 

Missouri,  K.  &  T.  Ry.  Co.  v.  Burrough,  46  S.  W.  Rep.,  403.    Writ  of  er- 
ror refused. 

Missouri,  K.  &  T.  Ry.  Co.  v.  Chenault.    (No  published  opinion.)    Writ 
of  error  granted.    Reversed  and  remanded.    92  Texas,  501. 

Missouri,  K.  &  T.  Ry.  Co.  v.  Clonninger,  42  S.  W.  Rep.,  632.    Writ  of 
error  refused. 

Missouri,  K.  &  T.  Ry.  Co.  v.  Connelly,  14  Texas  Civ.  App.,  529  (39  S. 
W.  Rep.,  145).    Writ  of  error  refused. 

Missouri,  K.  &  T.  Ry.  Co.  v.  Cox,  27  S.  W.  Rep.,  1050.    Writ  of  error 
refused. 

Missouri,  K.  &  T.  Ry.  Co.  v.  Crowder,  55  S.  W.  Rep.,  380.    Writ  of  error 
refused. 

Missouri,  K.  &  T.  Ry.  Co.  v.  Dobbins,  40  S.  W.  Rep.,  861.    Writ  of  error 
granted.    Affirmed  and  rendered.    91  Texas,  60. 

Missouri,  K.  &  T.  Ry.  Co.  v.  Edling,  18  Texas  Civ.  App.,  171  (45  S.  W. 
Rep.,  406).    Writ  of  error  refused. 

Missouri,  K.  &  T.  Ry.  Co.  v.  Edwards,  32  S.  W.  Rep.,  815.    Writ  of  er- 
ror granted.    Reversed  and  remanded.    90  Texas,  65. 

Missouri,  K.  &  T.  Ry.  Co.  v.  Enos  (see  Ft.  W.  &  N.  0.  Ry.  Co.  v.  Enos). 

Missouri,  K.  &  T.  Ry.  Co.  v.  Fisher,  47  S.  W.  Rep.,  284.    Writ  of  error 
refused. 

Missouri,  K.  &  T.  Ry.  Co.  v.  Gilmore,  53  S.  W.  Rep.,  61.    Writ  of  error 
refused. 

Missouri,  K.  &  T.  Ry.  Co.  v.  Gordon,  11  Texas  Civ.  App.,  672  (33  S.  W. 
Rep.,  684).    Writ  of  error  refused. 
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Missouri,  K.  &  T.  Ry.  Co.  v.  Hamilton,  30  S.  W.  Rep.,  679.    Writ  of  er- 
ror refused. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Holman,  15  Texas  Civ.  App.,  16  (39  S.  W. 

Rep.,  130).    Writ  of  error  refused. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Howell,  30  S.  W.  Rep.,  98.    Writ  of  error 

refused.    87  Texas,  429. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Johnson,  39  S.  W.  Rep.,  323.    Writ  of  error 

refused. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Johnson,  49  S.  W.  Rep.,  265.    Writ  of  error 

granted.    AflBrmed.    92  Texas,  380. 
Missouri,  K.  &  T.  Ry.  Co.  v,  Lyons,  53  S.  W.  Rep.,  96.    Writ  of  error  re- 
fused. 
Missouri,  K.  &  T.  Ry.  Co.  v.  McElree,  16  Texas  Civ.  App.,  182  (41  S.  W. 

Rep.,  843).    Writ  of  error  refused. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Nordell,  20  Texas  Civ.  App.,  362  (50  S.  W. 

Rep.,  601).    Writ  of  error  refused. 
Missouri,  K.  &  T.  Ry.  Co.  v.  O'Connell,  43  S.  W.  Rep.,  66    Writ  of  error 

refused. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Ransom,  15  Texas  Civ.  App.,  689  (41  S. 

W.  Rep.,  826).    Writ  of  error  refused. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Reynolds,  26  S.  W.  Rep.,  879.    Writ  of  error 

refused. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Rose,  49  S.  W.  Rep.,  133.    Writ  of  error 

refused. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Sledge,  30  S.  W.  Rep.,  1102.    Writ  of  error 

refused. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Starr,  22  Texas  Civ.  App.,  353  (55  S.  W. 

Rep.,  393).    Writ  of  error  refused. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Thomas,  28  S.  W.  Rep.,  139.     Writ  of  error 

granted.     Reversed  and  remanded.     87  Texas,  282. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Tonahill,  54  S.  W.  Rep.,  419.    Writ  of  error 

refused. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Traub,  19  Texas  Civ.  App.,  125  (47  S.  W. 

Rep.,  282).    Writ  of  error  refused. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Warner,  49  S.  W.  Rep.,  254.    Writ  of  error 

refused. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Whitlock,  16  Texas  Civ.  App.,  176  (41  S.  W. 

Rep.,  407).    Writ  of  error  refused. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Wright,  19  Texas  Civ.  App.,  47  (47  S.  W. 

Rep.,  56).    Writ  of  error  refused. 
Moore  v.  Paris  Oil  &  C.  Co.,  8  Texas  Civ.  App.,  27  (29  S.  W.  Rep.,  821). 

Writ  of  error  refused. 
Morrison  v.  Barry,  10  Texas  Civ.  App.,  22  (30  S.  W.  Rep.,  376).    Writ 

of  error  refused. 
Natl.  Bank  of  Jefferson  v.  Goolsby,  12  Texas  Civ.  App.,  362  (35  S.  W. 

Rep.,  713).    Writ  of  error  refused. 
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Needham  Piano  &  0.  Co.  v.  Hollingsworth,  40  S.  W.  Rep.,  750.    Writ  of 

error  granted.     AflBrmed.     91  Texas,  49. 
Neeley  v.  Case,  32  S.  W.  Rep.,  785.    Writ  of  error  refused. 
New  England  L.  &  T.  Co.  v.  WiUis,  47  S.  W.  Rep.,  389.    Writ  of  error 

refused.     (Chandler  v.  X.  E.  L.  &  T.  Co.) 
New  England  S.  D.  &  T.  Co.  v.  Harrell,  39  S.  W.  Rep.,  142.    Writ  of 

error  refused. 
Newton  v.  Alexander,  44  S.  W.  Rep.,  416.    Writ  of  error  refused. 
Neyland  v.  Ward,  22  Texas  Civ.  App.,  369  (54  S.  W.  Rep.,  604).    Writ 

of  error  refused. 
Nicholson  v.  Campbell,  15  Texas  Civ.  App,,  317  (40  S.  W.  Rep.,  167). 

Writ  of  error  refused. 
Noble  &  Hall  v.  Earner,  22  Texas  Civ.  App.,  357  (55  S.  W.  Rep.,  382). 

Application  dismissed. 
North  British  Mercht.  Ins.  Co.  v.  Gunter,  35  S.  W.  Rep.,  715.    Writ  of 

error  refused. 
O^Connor  v.  Shannon,  30  S.  W.  Rep.,  1096.    Application  dismissed. 
O'Neal  v.  Ch-mer,  21  Texas  Civ.  App.,  386  (52  S.  W.  Rep,,  619).    Writ 

of  error  refused. 
Orient  Ins.  Co.  v.  Parlin  &  Orendorff  Co.,  14  Texas  Civ.  App.,  512  (3S 

S.  W.  Rep.,  60).    Writ  of  error  refused. 
Oriental  Hotel  Co.  v.  Griffiths,  33  S.  W.  Rep.,  652.     Writ  of  error 

granted.    Reversed  and  rendered.    88  Texas,  574. 
Oriental  Inv.  Co.  v.  Barclay,  41  S.  W.  Rep.,  130.    Writ  of  error  granted. 

Reversed  and  remanded  to  Court  of  Civil  Appeals.    93  Texas,  425. 
Orr  V.  Wright,  45  S.  W.  Rep.,  629.    Writ  of  error  refused. 
Paddock  v.  Texas  Bldg.  &  L.  Assn,  13  Texas  Civ.  App.,  514  (36  S.  W. 

Rep.,  1008).     Writ  of  error  refused. 
Palatine  Ins.  Co.  v.  McKinley,  37  S.  W.  Rep.,  1133.    Writ  of  error  re- 
fused. 
Parker  v.  Am.  Exch.  Bank  of  St.  Louis,  27  S.  W.  Rep.,  1071.  Writ  of  er- 

ror  refused. 
Parker  v.  Fogarty,  4  Texas  Civ.  App.,  615  (23  S.  W.  Rep.,  700).  '  Writ  of 

error  refused. 
Parlin  &  Orendorff  Co.  v.  Hanson,  21  Texas  Civ.  App.,  401  (53  S.  W. 

Rep.,  62).     Writ  of  error  refused. 
Parish  v.  Mut.  Ben.  Life  Ins.  Co.,  19  Texas  Civ.  App.,  457  (49  S.  W. 

Rep.,  ]  53).    Writ  of  error  refused. 
Parrish  v.  Williams,  53  S.  W.  Rep.,  79.    Application  dismissed. 
Paschall  v.  Pioneer  Sav.  &  L.  Assn.,  47  S.  W.  Rep.,  98.    Writ  of  error 

refused. 
Patterson  v.  Crabb,    51  S.  W.  Rep.,  870.    Application  dismissed. 
Patty-Joiner  Co.  v.  City  Bank  of  Sherman,  15  Texas  Civ.  App.,  475  (41 

S.  W.  Rep.,  173).    Writ  of  error  refused. 
Peacock   v.   City  of  Dallas.     (Xo   published  opinion.)   Writ  of  error 

granted.     Reversed  and  judgment  of  District  Court  affirmed.     89 

Texas.  438. 
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Perry  v.  Blakey,  47  S.  W.  Rep.,  843.     Writ  of  error  refused. 

Phillips  V.  Sehoelkopf,  29  S.  W.  Rep.,  918.  Writ  of  error  granted.  Af- 
firmed.   88  Texas,  31. 

Phoenix  Ass.  Co.  of  London  v.  Coffman,  10  Texas  Civ.  App.,  631  (32  S. 
W.  Rep.,  810).    Writ  of  error  refused. 

Phoenix  Ass.  Co.  of  London  v.  Munger  I.  C.  M.  Co.,  49  S.  W.  Rep., 
271.     Writ  of  error  granted.    Affirmed.     92  Texas,  297. 

Phoenix  Ins.  Co.  of  Hartford  t.  Padgitt  Bros.,  42  S.  W.  Rep.,  800.  Writ 
of  error  refused. 

Pioneer  Sav.  &  L.  Assn.  v.  Bauman,  58  S.  W.  Rep.,  49.  Writ  of  error 
refused. 

Pioneer  Sav.  &  L.  Assn.  v.  Nail,  36  S.  W.  Rep.,  322.  Writ  of  error  re- 
fused. 

Pires  V.  Snodgrass.  (Xo  published  opinion.)  Writ  of  error  granted. 
Reversed  and  remanded.     91  Texas,  105. 

Porter  v.  Williams.    (No  written  opinion.)    Writ  of  error  refused. 

Powers  V.  Morrison,  30  S.  W.  Rep.,  849.  Writ  of  error  granted.  Re- 
versed and  remanded.    88  Texas,  133. 

Prior  V.  North  Texas  Natl.  Bank,  29  S.  W.'Rep.,  84.  Writ  of  error  re- 
fused. 

Producers  Marble  Co.  v.  Bergen,  31  S.  W.  Rep.,  89.  Writ  of  error  re- 
fused. 

Pryor  v.  Pendleton,  49  S.  W.  Rep.,  403.  Writ  of  error  granted.  Af- 
firmed.   92  Texas,  384. 

Pughe  V.  Coleman,  44  S.  W.  Rep.,  576.    Application  dismissed. 

Richardson  v.  Overleese,  17  Texas  Civ.  App.,  376  (44  S.  W.  Rep.,  308). 
Writ  of  error  refused. 

Ricketts  v.  W.  U.  Tel.  Co.,  10  Texas  Civ.  App.,  226  (30  S.  W.  Rep.,  1105). 
Writ  of  error  refused. 

Rierson  v.  Gillespie  (see  Gillespie  v.  Crawford.)    Writ  of  error  refused. 

Robb  V.  Henry,  40  S.  W.  Rep.,  1047.    Writ  of  error  refused. 

Roberts  v.  Sanger  Bros.,  48  S.  W.  Rep.,  1.  Writ  of  error  granted.  Re- 
versed and  remanded.    92  Texas,  312. 

Roberts,  Willis,  Taylor  &  Co.  v.  Sun  Mut.  Ins.  Co.,  19  Texas  Civ.  App., 
338  (48  S.  W.  Rep.,  559).    Writ  of  error  refused. 

Rogers  v.  East  Line  Lumber  Co.,  11  Texas  Civ.  App.,  108  (33  S.  W.  Rep., 
312).    Writ  of  error  refused. 

Roots  V.  Robertson.  (No  published  opinion.)  Writ  of  error  granted. 
Reversed  and  remanded.    93  Texas,  365. 

Rosenberg  v.  State.  (No  written  opinion.  See  State  v.  Rosenberg,  7 
Texas  Civ.  App.,  487.)     Writ  of  error  refused. 

Russell  V.  Campbell,  32  S.  W.  Rep.,  858.    Writ  of  error  refused. 

Russell  V.  M.  K.  &  T.  Ry.  Co.,  12  Texas  Civ.  App.,  627  (35  S.  W.  Rep., 
724).    Writ  of  error  refused. 

St.  Louis  &  S.  F.  Ky.  Co.  v.  Craigo,  10  Texas  Civ.  App.,  238  (31  S.  W. 
Rep.,  207).    Writ  of  error  refused. 
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St.  Louis  &  S.  F.  Ry.  Co.  v.  Williams,  37  S.  W.  6ep.,  992.    Application 

dismissed. 
St.  Louis  S.  W.  Ry.  Co.  v.  Friedman,  18  Texas  Civ.  App.,  553  (46  S.  W. 

Rep.,  101).    Writ  of  error  refused. 
St.  Louis  S.  W.  Ry.  Co.  v.  Griffith,  35  S.  W.  Rep.,  741.    Writ  of  error 

refused. 
St.  Louis  S.  W.  Ry.  Co.  v.  Hargrove,  31  S.  W.  Rep.,  G96.    Writ  of  error 

refused. 
St.  Louis  S.  W.  Ry.  Co.  v.  Huffman,  32  S.  W.  Rep.,  30.    Writ  of  error 

refused. 
Saunders  v.  Ireland,  27  S.  W.  Rep.,  880.     Writ  of  error  refused.     87 

Texas,  316. 
Scales  V.  Johnson,  41  S.  W.  Rep.,  828.    Writ. of  error  refused. 
Schneider,  Davis  Co.  v.  Brown,  46  S.  W.  Rep.,  108.    Writ  of  error  re- 
fused. 
ScoUard  v.  City  of  Dallas,  16  Texas  Civ.  App.,  620  (42  S.  W.  Rep.,  640). 

Writ  of  error  refused. 
Scottish- Amer.  Mort.  Co.  v.  Scripture,  40  S.  W.  Rep.,  210.    Application 

dismissed.  • 

Scripture  v.  Scottish- Amer.  Mort.  Co.,  20  Texas  Civ.  App.,  153  (49  S. 

W.  Rep.,  644).    Writ  of  error  refused. 
Sebastian  v.  Cheney,  24  S.  W.  Rep.,  970.    Writ  of  error  granted.    Re- 
versed and  remanded.    86  Texas,  497. 
Seip  V.  Grinnan,  36  S.  W.  Rep.,  349.    Writ  of  error  refused. 
Shields  v.  Aultman,  Miller  &  Co.,  20  Texas  Civ.  App.,  345  (50  S.  W. 

Rep.,  219).    Writ  of  error  refused. 
Shumate  v.  Champion,  90  Texas,  597  (39  S.  W.  Rep.,  128).     Writ  of 

error  granted.     Affirmed  and  rendered.     90  Texas,  597. 
Silliman  v.  Gano.     (Xo  published  opinion.)     Writ  of  error  granted. 

Reversed  and  remanded.    90  Texas,  637. 
Simmons  Hardware  Co.  v.  Davis,  27  S.  W.  Rep.,  426.    Writ  of  error 

granted.    Reversed  and  remanded.    87  Texas,  146. 
Simpkins  v.  Searcy,  10  Texas  Civ.  App.,  406  (32  S.  W.  Rep.,  849).    Writ 

of  error  refused. 
Simpson  v.  Edens,  14  Texas  Civ.  App.,  235  (38  S.  W.  Rep.,  474.    Writ 

of  error  refused. 
Sims  V.  Ford  (opinion  unpublished).     Writ  of  error  granted.     Reversed 

and  judgment  of  District  Court  affirmed.     Ford  v.  Siniii,  93  Texas, 

586. 
Smelser  v.  Baker,  6  Texas  Civ.  App.,  751  (26  S.  W.  Rep.,  905).    Writ  of 

error  granted.     Reversed  and  judgment  of  District  Court  affirmed. 

88  Texas,  26.      . 
Smith  V.  Cantrell,  50  S.  W.  Rep.,  1081.    Writ  of  error  refused. 
Smith  V.  Cov.  Mut.  Ben.  Assn.  of  111.,  16  Texas  Civ.  App.,  593  (43  S. 

W.  Rep.,  819).    Writ  of  error  refused. 
Smith  V.  Davis,  18  Texas  Civ.  App.,  563  (47  S.  W.  Rep.,  101).    Appli- 
cation dismissed. 


Digitized  by 


Google 


Civil  Appeals  Cases  Reviewed.  739 

Smith  V.  Grayson  County,  18  Texas  Civ.  App.,  153  (44  S.  W.  Rep.,  921). 

Writ  of  error  refused. 
Smith  V.  Horton,  19  Texas  Civ.  App.,  28  (46  S.  W.  Rep.,  401).    Writ  of 

error  refused.    92  Texas,  21. 
Smith  V.  Roach,  51  S.  W.  Rep.,  292.    Writ  of  error  refused.    (Laird  r. 

Roach.) 
Smith  V.  Wright,  13  Texas  Civ.  App.,  480  (36  S.  W.  Rep.,  324).    Writ 

of  error  refused. 
Southerland  v.  T.  P.  Ry.  Co.,  40  S.  W.  Rep.,  193.    Writ  of  error  refused. 
S.  W.  Tel.  &  T.  Co.  V.  Dale,  27  S.  W.  Rep.,  1059.    Writ  oi  error  refused. 
S.  W.  Tel.  &  T.  Co.  V.  Crank,  27  S.  W.  Rep.,  38.    Writ  of  error  granted. 

Affirmed.    87  Texas,  104. 
S.  W.  Tel.  &  T.  Co.  V.  Gotcher,  53  S.  W.  Rep.,  686.     Writ  of  error 

granted.    Reversed  and  remanded.    93  Texas,  114. 
S.  W.  Tel.  &  T.  Co.  V.  G.  C.  &  S.  F.  Ry.  Co.  (No  published  opinion.; 

Writ  of  error  granted.     Dismissed  by  plaintiff  in  error. 
Sovereign  Camp  Woodmen  of  the  World  v.  Rothschild,  15  Texas  Civ. 

App.,  463  (40  S.  W.  Rep.,  553).    Writ  of  error  refused. 
Staley  v.  Hankla,  43  S.  W.  Rep.,  20.    Writ  of  error  refused. 
Standard  Ins.  Co.  v.  Willack,  29  S.  W.  Rep.,  218.    Application  dismissed. 
State  V.  Connor,  25  S.  W.  Rep.,  815.    Application  dismissed.    86  Texas, 

133. 
State  V.  Vinson,  5  Texas  Civ.  App.,  315  (23  S.  W.  Rep.,  807).     Writ  of 

error  refused. 
Steger  v.  Davis,  8  Texas  Civ.  App.,  23  (27  S.  W.  Rep.,  1068).     Writ  of 

error  refused. 
Steiner  v.  Jester,  23  S.  W.  Rep.,  718.     Writ  of  error  granted.    Reversed 

and  remanded.    86  Texas,  415. 
Stephens  v.  Anderson,  36  S.  W.  Rep.,  1000.     Writ  of  error  refused. 
Stephens  v.  Summerfield,  22  Texas  Civ.  App.,  182  (54  S.  W.  Rep.,  188). 

Writ  of  error  refused. 
Stephens  v.  Wallace,  10  Texas  Civ.  App.,  44  (30  S.  W.  Rep.,  1099). 

Writ  of  error  refused. 
Stephenson  v.  Yeargan,  17  Texas  Civ.  App.,  Ill  (42  S.  W.  Rep.,  626). 

Writ  of  error  refused. 
Stooksberry  v.  Swann,  34  S.  W.  Rep.,  369.     Writ  of  error  refused. 
Strain  v.  Walton,  11  Texas  Civ.  App.,  624  (34  S.  W.  Rep.,  293).     Writ 

of  error  refused. 
Stuart  V.  Tenison  Bros.  Sad.  Co.,  21  Texas  Civ.  App.,  530  (53  S.  W. 

Rep.,  83).     Writ  of  error  refused. 
Studebaker  Bros.  v.  First  Natl.  Bk.  of  Sulphur  Spr.,  42  S.  W.  Rep.,  573. 

Writ  of  error  refused. 
Sturgis  Ntl.  Bk.  v.  Smith,  30  S.  W.  Rep.,  678.     Application  dismissed. 

87  Texas,  649. 
Sulphur  Lumb.  Co.  v.  Kelley,  30  S.  W.  Rep.,  696.     Writ  of  error  re- 
fused. 
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Sumner  v.  Crawford,  41  S.  W.  Rep.,  825.     Writ  of  error  granted.     Af- 
firmed.    91  Texas,  129. 
Sun  Ins.  Office  v.  Beneke,  53  S.  W.  Rep.,  98.     Writ  of  error  refused. 
Sun  Mut.  Ins.  Co.  v.  Tufts,  20  Texas  Civ.  App.,  147  (50  S.  W.  Rep., 

180).     Writ  of  error  refused. 
Swenson  v.  Seale,  28  S.  W.  Rep.,  143.     Writ  of  error  refused. 
Swenson  v.  State,  28  S.  W.  Rep.,  143.     Writ  of  error  refused. 
Sullivan  v.  Hartford  Fire  Ins.  Co.,  34  S.  W.  Rep.,  999.     Application 

dismissed.     89  Texas,  665. 
Taylor  v.  Callaway,  27  S.  W.  Rep.,  934.     Application  dismissed. 
Taylor  v.  Evans,  16  Texas  Civ.  App.,  409  (41  S.  W.  Rep.,  877).     Writ 

of  error  refused. 
Taylor  v.  St.  Louis  Type  Foundry,  21  Texas  Civ.  App.,  69  (51  S.  W. 

Rep.,  304).     Writ  of  error  refused. 
Taylor  v.  Taylor,  26  S.  W.  Rep.,  889.     Writ  of  error  granted.     Af- 
firmed in  part  and  in  part  reversed  and  remanded.     88  Texas,  47. 
Tenney  v.  B.  W.  &  B.  Hat  Co.,  17  Texas  Civ.  App.,  144  (43  S.  W.  Rep., 

296).     Writ  of  error  refused. 
Terrell  v.  Brown  (no  written  opinion.)     Application  dismissed. 
Terry  v.  Cutler,  4  Texas  Civ.  App.,  570  (21  S.  W.  Rep.,  726,  23  Id., 

539).     Application  dismissed. 
Terry  v.  Cutler,  14  Texas  Civ.  App.,  520  (39  S.  W.  Rep.,  152).     Writ 

of  error  refused. 
Texarkana  Natl.  Bk.  v.  Hall,  30  S.  W.  Rep.,  73.     Writ  of  error  refused. 
Texas  El.  &  Comp.  Co.  v.  Mitchell,  7  Texas  Civ.  App.,  222  (28  S.  W. 

Rep.,  45).     Writ  of  error  refused. 
Texms  Midland  R.  R.  v.  Brown,  58  S.  W.  Rep.,  44.     Writ  of  error  re- 
fused. 
Texas  Midland  R.  R.  v.  Johnson,  50  S.  W.  Rep.,  1044.     Writ  of  error 

refused. 
Texas  Midland  R.  R.  v.  Taylor,  53  S.  W.  Rep.,  362.     Writ  of  error 

refused. 
Texas  &  P.  Ry.  Co.  v.  Beckworth,  11  Texas  Civ.  App.,  153  (32  S.  W. 

Rep.,  347,  809).     Writ  of  error  refused. 
Texas  &  P.  Ry.  Co.  v.  Black,  27  S.  W.  Rep.,  118.     Writ  of  error  granted. 

Reversed  and  remanded.     87  Texas,  160. 
Texas  &  P.  Ry.  Co.  v.  Born,  20  Texas  Civ.  App.,  351  (50  S.  W.  Rep., 

613).    Writ  of  error  refused. 
Texas  &  P.  Ry.  Co.  v.  Boyd,  6  Texas  Civ.  App.,  205  (24  S.  W.  Rep., 

1086).     Application  dismissed. 
Texas  &  P.  Ry.  Co.  v.  Breadow,  19  Texas  Civ.  App.,  483  (47  S.  W.  Rep., 

816).     Writ  of  error  refused. 
Texas  &  P.  Ry.  Co.  v.  Cumpston,  15  Texas  Civ  App.,  493  (40  S,  W.  Rep., 

546).     Writ  of  error  refused. 
Texas  &  P.  Ry.  Co.  v.  Curlin,  13  Texas  Civ.  App.,  505  (36  S.  W.  Rep., 

1003).     Writ  of  error  refused. 
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Texas  &  P.  Ry.  Co.  v.  Ford,  9  Texas  Civ.  App.,  557  (30  S.  W.  Rep., 
372).     Writ  of  error  refused. 

Texas  &  P.  Ry.  Co.  v.  Ford,  42  S.  W.  Rep.,  589.     Writ  of  error  refused. 

Texas  &  P.  Ry.  Co.  v.  Fuller,  13  Texas  Civ  App.,  151  (36  S.  W.  Rep., 
319).     Writ  of  error  refused. 

Texas  &  P.  Ry.  Co.  v.  Fuller,  5  Texas  Civ.  App.,  660  (24  S.  W.  Rep., 
1090).     Application  dismissed. 

Texas  &  P.  Ry.  Co.  v.  Gilleland,  36  S.  W.  Rep.,  1134.  Writ  of  error 
refused. 

Texas  &  P.  Ry.  Co.  v.  Gott,  20  Texas  Civ.  App.,  335  (50  S.  W.  Rep., 
193).     Writ  of  error  refused. 

Texas  &  P.  Ry.  Co.  v.  Langsdale,  30  S.  W.  Rep.,  681.  Application  dis- 
missed.    88  Texas,  513. 

Texas  &  P.  Ry.  Co.  v.  Leighty,  32  S.  W.  Rep.,  799.  Writ  of  error 
granted.     Affirmed.     88  Texas,  604. 

Texas  &  P.  Ry.  Co.  v.  Levine,  29  S.  W.  Rep.,  514.  Writ  of  error  refused. 
87  Texas,  437. 

Texas  &  P.  Ry.  Co.  v.  Ludlam,  26  S.  W.  Rep.,  430.  Writ  of  error  re- 
fused. 

Texas  &  P.  Ry.  Co.  v.  Lyons,  50  S.  W.  Rep.,  161.     Writ  of  error  refused. 

Texas  &  P.  Ry.  Co.  v.  McCoy.  (No  published  opinion.  See  3  Texas 
Civ.  App.,  276;  22  S.  W.  Rep.,  926;  31  Id.,  304;  44  Id.,  25.  But 
neither  of  thfse  is  the  judgment  here  reversed).  Writ  of  error 
granted.     Reversed  and  remanded.     90  Texas,  264. 

Texas  &  P.  Ry.  Co.  v.  McGilvary,  29  S.  W.  Rep.,  67.  Application  dis- 
missed. 

Texas  &  P.  Ry.  Co.  v.  McLane,  32  S.  W.  Rep.,  776.  Writ  of  error  re- 
fused. 

Texas  &  P.  Ry.  Co.  v.  Moseley,  58  S.  W.  Rep.,  48.     Writ  of  error  refused. 

Texas  &  P.  Ry.  Co.  v.  Orr,  31  S.  W.  Rep.,  696.     Writ  of  error  refused. 

Texas  &  P.  Ry.  Co.  v.  Padgitt,  36  S.  W.  Rep.,  300.    Writ  of  error  refused. 

Texas  &  P.  Ry.  Co.  v.  Phillips,  37  S.  W.  Rep.,  620.  Writ  of  error  re- 
fused. 

Texas  &  P.  Ry.  Co.  v.  Reed,  32  S.  W.  Rep.,  118.  Writ  of  error  granted. 
Reversed  and  remanded.     88  Texas,  439. 

Texas  &  P.  Ry.  Co.  v.  Roberts,  45  S.  W.  Rep.,  218.  Writ  of  error 
granted.     Affirmed.     91  Texas,  535. 

Texas  &  P.  Ry.  Co.  v.  Sherbert,  42  S.  W.  Rep.,  639.  Writ  of  error  re- 
fused. 

Texas  &  P.  Ry.  Co.  v.  Vaughan,  16  Texas  Civ.  App.,  403  (40  S.  W.  Rep., 
1065).     Writ  of  error  refused. 

Texas  &  P.  Ry.  Co.  v.  Winder,  31  S.  W.  Rep.,  715.  Writ  of  error  re- 
fused. 

Texas  Produce  Co.  v.  Turner,  7  Texas  Civ.  App.,  208  (26  S.  W.  Rep., 
917).     Writ  of  error  refused. 

Texas  Trunk  Ry.  Co.  v.  Hall,  24  S.  W.  Rep.,  324.  Writ  of  error  re- 
fused. 
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Texas  Trunk  Ry.  Co.  v.  Johnson,  25  S.  W.  Rep.,  740.     Writ  of  error 

granted.     Affirmed.     86  Texas,  421. 
Thayer  v.  Wathen,  17  Texas  Civ.  App.,  382.     Writ  of  error  refused. 
Thompson  v.  Caruthers,  51  S.  W.  Rep.,  1093.     Writ  of  error  refused. 
Thompson  v.  Kimbrough,  57  S.  W.  Rep.,  328.     Writ  of  error  refused. 
Throckmorton  v.  M.  K.  &  T.  Ry.  Co.,  14  Texas  Civ.  App.,  222  (39  S.  W. 

Rep.,  174).     Writ  of  error  refused. 
Tinsley  v.  Penniman,  8  Texas  Civ.  App.,  495   (29  S.  W.  Rep.,  175). 

Writ  of  error  refused. 
Van  Burkleo  v.  S.  W.  Mfg.  Co.,  39  S.  W.  Rep.,  1085.    Writ  of  error  re- 
fused. 
Van  Winkle  Gin  &  Mach.  Co.  v.  Citizens  Bank.    (No  published  opinion). 

Writ  of  error  granted.      Reversed  and  rendered.     89  Texas,  147. 
Van  Zandt  v.  Brantley,  16  Texas  Civ.  App.,  420  (42  S.  W.  Rep.,  617. 

Writ  of  error  refused. 
Vidor  V.  Rawlins.     (No  published  opinion).     Writ  of  error  granted. 

Reversed  and  judgment  of  District  Court  affirmed.    93  Texas,  259. 
Walker  v.  Pittman,  38  Texas  Civ.  App.,  519  (46  S.  W.  Rep.,  117).    Writ 

of  error  refused. 
Wallace  v.  Bagley,  6  Texas  Civ.  App.,  484  (26  S.  W.  Rep.,  519).     Writ 

of  error  refused. 
Wallace  v.   Turner.     (Memorandum  opinion,  unpublished).     Writ   of 

error  refused. 
Walters  v.  Tex.  Bldg.  &  L.  Assn.,  8  Texas  Civ.  App.,  500  (29  S.  W.  Rep., 

51).     Writ  of  error  refused. 
Waples  Platter  Co.  v.  Mitchell,  35  S.  W.  Rep.,  200.     Writ  of  error  re- 
fused. 
Ware  v.  Shafer,  27  S.  W.  Rep.,  764.     Writ  of  error  granted.    Affirmed. 

88  Texas,  44. 
Washington  v.  Tex.  &  F.  S.  Ry.  Co.,  22  Texas  Civ.  App.,  189  (54  S.  W. 

Rep.,  1092).     Writ  of  error  refused. 
Washington  Life  Ins.  Co.  v.  Gooding,  19  Texas  Civ.  App.,  490  (49  S. 

W.  Rep.,  123).     Writ  of  error  refused. 
Watkins  v.  Sansom,  22  Texas  Civ.  App.,  178  (54  S.  W.  Rep.,  1096). 

Writ  of  error  refused. 
Watkins  v.  Smith.     (No  published  opinion).     Writ  of  error  granted. 

Reversed  and  remanded.     91  Texas,  589. 
Watkins  (J.  B.)  Land  Mort.  Co.  v.  Phillips,  90  Texas,  199  (38  S.  W. 

Rep.,   270).     Writ   of  error   granted.     Affirmed   and   rendered.     90 

Texas,  195. 
Watkins  (J.  B.)  Land  Mort.  Co.  v.  Quisenberry  (no  published  opinion). 

Writ  of  error  granted.     Reversed  and  judgment  of  District  Court 

affirmed.     Quisenberry  v.  Watkins  Ld.  Mtg.  Co.,  92  Texas,  247. 
Wells-Fargo  Exp.  Co.  v.  Fuller,  4  Texas  Civ.  App.,  213  (23  S.  W.  Rep., 

412).     Application  dismissed.     (See  same  case,  Third  District). 
Wi  stern  U.  Tel.  Co.  v.  Anderson,  37  S.  W.  Rep.,  619.     Writ  of  error 

refused. 
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Western  U.  Tel.  Co.  v.  Coffin.  (No  published  opinion).  Writ  of  error 
granted.     Reversed  and  remanded.     88  Texas,  94. 

Western  U.  Td.  Co.  v.  Gahan,  17  Texas  Civ.  App.,  657  (44  S.  W.  Rep., 
933).    Writ  of  error  refused. 

Western  U.  Tel.  Co.  v.  Guest,  33  S.  W.  Rep.,  281.  W>it  of  error  re- 
fused. 

Western  U.  Tel.  Co.  v.  Hale,  11  Texas  Civ.  App.,  79  (32  S.  W.  Rep., 
814).     Writ  of  error  refused. 

Western  U.  Tel.  Co.  v.  Johnson,  28  S.  W.  Rep.,  124.  Writ  of  error  re- 
fused. 

Western  U.  Tel.  Co.  v.  Lyles,  42  S  W.  Rep.,  636.     Writ  of  error  refused. 

Western  U.  Tel.  Co.  v.  Motley,  27  S.  W.  Rep.,  51.  Writ  of  error  granted. 
Reversed  and  remanded.    87  Texas,  38. 

Western  U.  Tel.  Co.  v.  Murray,  26  S.  W\  Rep.,  996.  Writ  of  error  re- 
fused. 

Western  U.  Tel.  Co.  v.  Russell,  31  S.  W.  Rep.,  698;  33  Id.,  708.  Writ 
of  error  refused. 

Western  U.  Tel.  Co.  v.  Smith,  30  S.  W.  Rep.,  937.  Writ  of  error 
granted.     Reversed  and  remanded.     88  Texas,  9. 

Western  U.  Tel.  Co.  v.  Teague,  36  S.  W.  Rep.,  301.  Writ  of  error  re- 
fused. 

White  V.  Cole,  9  Texas  Civ.  App.,  277  (29  S.  W.  Rep.,  1148).  Writ  of 
error  refused.     87  Texas,  500. 

White  V.  Dabney,  46  S.  W.  Rep.,  653.     Writ  of  error  refused. 

White  V.  Security  Mortg.  &  Tr.  Co.,  37  S.  W.  Rep.,  623.*  Writ  of  error 
refused. 

Whiteselle  &  Co.  v.  Texas  Loan  Agency,  39  S.  W.  Rep.,  194.  Writ  of 
error  refused. 

Whiteselle  v.  Texas  Loan  Agency,  27  S.  W.  Rep.,  309.  Writ  of  error 
refused. 

Whitmire  v.  State,  47  S.  W.  Rep.,  293.     Writ  of  error  refused. 

Whiting  V.  Dugan,  39  S.  W.  Rep.,  148.     Writ  of  error  refused. 

Wiggins  V.  Bisso.  (No  published  opinion).  Writ  of  error  granted.  Re- 
versed and  remanded.     92  Texas,  219. 

Williams  v.  Chambers,  Roy  &  Co.,  26  S.  W.  Rep.,  270.  Writ  of  error 
refused. 

Williams  v.  Drummond  Tob.  Co.,  17  Texas  Civ.  App.,  635  (44  S.  W. 
Rep.,  185).     Writ  of  vrror  refused. 

Williams  v.  Noland,  10  Texas  Civ.  App.,  629  (32  S.  W.  Rep.,  328). 
Writ  of  error  refused. 

Williams  v.  Pollard,  28  S.  W.  Rep.,  1020.     Writ  of  error  refused. 

Williamson  v.  Conner.  (No  published  opinion).  Writ  of  error  granted. 
Reversed  and  remanded.     92  Texas,  581. 

Williamson  v.  Huffman,  19  Texas  Civ.  App.,  314  (47  S.  W.  Rep.,  276). 
Writ  of  error  refused. 

Willis  V.  Bank  of  Daingerfield,  30  S.  W.  Rep.,  81.  W^it  of  error  re- 
fused. 
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Willis  V.  Burke,  7  Texas  Civ.  App.,  239  (27  S.  W.  Rep.,  217).     Writ  of 

error  refused. 
Willis  V.  Hunger  I.  C.  M.  Mfg,  Co.,  13  Texas  Civ.  App.,  677  (36  S.  W. 

Rep.,  1010).     Writ  of  error  refused. 
Willis'  Exrs.  v.  Moore,  33  S.  W.  fiep.,  691.     Writ  of  error  refused.     89 

Texas,  19. 
Windom  v.  Howard  &  Hume,  26  S.  W.  Rep.,  175.     Writ  of  error  granted. 

Reversed  and  judgment  of  District  Court  affirmed.     86  Texas,  560. 
Wofford  V.  Farmer,  40  S.  W.  Rep.,  739.     Writ  of  error  granted.     Af- 
firmed.   90  Texas,  651. 
Wood  V.  Cahill,  21  Texas  Civ.  App.,  38.     Application  dismissed. 
Wood  V.  Cahill,  50  S.  W.  Rep.,  1072.     Application  dismissed. 
Woodmen  of  the  World  (S.  C.  W.  of  W.)  v.  Rothschild,  15  Texas  Civ. 

App.,  463  (40  S.  W.  Rep.,  553).     Writ  of  error  refused. 
Wright  V.  Hardie  &  Co.,  30  S.  W.  Rep.,  675.     Writ  of  error  granted. 

Reversed  and  remanded.     88  Texas,  653. 
Wright  V.  Morgan,  37  S.  W.  Rep.,  627.     Application  dismissed. 
Yarborough  v.  Johnson,  34  S.  W.  Rep.,  310.     Writ  of  error  refused. 
York  County  Savings  Bank  v.   Chase   (no  published  opinion).     Writ 

of  error  granted.    Reversed  and  judgment  of  District  Court  affirmed. 

89  Texas,  316. 
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Abstract  of  Judgement. 
See  Judffment  Lien,  1. 

Accident  Insurance. 

See  Insurance,  10,  11,  12. 

Administration. 

See  Offset,  4;  Partition,  2. 
I.  The  affidavit  required  to  establish  a  claim  against  an  estate  (Revised  Statutes, 
eirticles  2072,  2074)  must  comply  with  the  requirements  of  Revised  Statutes, 
article  6,  as  to  affidavits,  *****    be  in  writing  and  signed  by  the  party 
making  same."    Anderson  v.  Cochran,  583. 

Administrator's  Sale. 

1.  See  findings  of  fact  by  trial  court,  for  administrator's  sale  and  deed  held  to 
convey  good  title.    Moore  v.  Vogel,  Thompson  v.  Vogel,  419. 

Affidavit. 

To  claim  against  estate — signature.  See  Administration,  1. 
1.  The  words  in  Revised  Statutes,  article  6,  "all  affidavits  provided  for  in  this 
title,"  must  be  taken  to  mean  all  those  concerning  or  relating  to  which  the 
provisions  of  the  title  are  made;  since  no  affidavits  are  provided  for  in  the 
title  in  the  sense  of  being  required  or  prescribed  thereby.  Anderson  v.  Coch- 
ran, 583. 

Agency. 

Action  by  agent  against  carrier.    See  Assignee,  1. 

Liability  of  principal  for  agent's  negligence.    See  Negligence,  2. 

Principal  bound  by  fraud  of  agent.    See  Fraud,  1. 

See  also  Limitation,  10. 

1.  A  contract  by  which  an  agent  for  several  parties  accepts  an  agency  inconsis- 

tent  with  such  employment  and  binds  himself  to  a  course  of  conduct  incon- 
sistent with  the  interest  of  some  of  the  parties  formerly  represented,  ter- 
minates, ipso  facto,  his  former  agency.    Codtom  v.  Rand,  7. 

2.  An  agent  for  all  the  shareholders  interested  in  two  enterprises  contracted  with 

two  ot  such  interested  parties  to  act  as  their  agent  in  dealing  with  the  prop- 
erties, and  to  divide  with  them  the  compensation,  beyond  a  certain  amount, 
which  he  might  recover  for  acting  as  agent  for  all;  such  contract  was  incon- 
sistent with  and  terminated  his  former  agency  for  all  the  shareholders.    Id. 

3.  Where  an  agency  is  terminated  by  misconduct  of  the  agent,  though  in  some 

cases  his  right  to  compensation  is  lost,  he  may  recover  for  past  services  where 
they  are  of  a  uniform  character  and  the  salary  may  be  fairly  proportioned  by 
the  time  of  actual  service.    Id. 

4.  A  contract  providing  for  an  agent's  compensation  by  an  annual  salary,  with 

no  other  condition  than  that  the  principals  should  not  be  required  to  advance 
same,  but  that  the  agent  should  raise  money  for  its  payment  by  sales  of  the 
property  or  borrowing  money  thereon,  did  not  contemplate  performance  of 
his  entire  work  by  the  agent  before  receiving  compensation,  nor  call  for  a 
forfeiture  of  his  right  to  partial  compensation  on  termination  of  the  agency 
by  his  misconduct.  Id. 
6.  Authority  to  take  proceedings  to  recover  possession  and  obtain  title  to  land, 
authorized  the  employment  of  an  attorney  to  enter  appearance  in  a  pending 
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Ag^ency —  continued. 

Buit,  and  a  mortgagee  of  the  intereet  of  such  party  after  appearance  entered, 
without  service  of  process,  was  charged  with  notice  of  the  proceedings. 
Banrick  v.  Gurley,  459. 

Aliens. 

1.  Aliens,  subjects  of  Great  Britain  and  heirs  of  one  dying  in  1865,  inherited, 
under  the  laws  then  in  force,  a  defeasible  estate  in  his  lands  in  Texas  (Con- 
stitution of  Republic,  General  Provisions,  section  10;  Act  January  28,  1840; 
Hartley's  Digest,  article  585;  Act  March  18,  1848,  section  9;  Paschal's  Digest, 
article  44;  Act  February  13,  1854),  which,  by  section  2  of  last  named  act, 
enabling  aliens  to  inherit  where  citizens  of  the  United  States  were  per- 
mitted to  do  so  by  the  laws  of  the  country  of  such  alien,  became  indefeasible 
on  the  passage  of  the  Act  of  Parliament  of  1870,  permitting  aliens  to  inherit 
lands  in  Great  Britain.  Following  Hanrick  v.  Hanrick,  54  Texas,  101,  61 
Texas,  596;  Hanrick  v.  Hanrick,  63  Texas,  623;  Hanrick  v.  Patrick,  119 
U.  S.,  156.      Hanrick  v.  Ourley,  458. 

Amendment. 

As  showing  an  intent  to  change  law.     See  Stastutory  Construction,  2,     Con- 
current with  adoption  of  statute.    See  Statutory  Construclion,  S. 

Of  statutes  by  reference  tp  title.    See  Constitutional  Law,  If,  5,  16,  11.    Of 
Revised  Statutes  by  reference  to  article.    See  Constitutional  Lave,  18,  19. 

See  also  Limitation,  11;  Parties,  2. 
1.  See  original  and  amended  pleading  alleging  a  contract  which  in  the  last  amend- 
ment set  up  a  new  cause  of  action,  then  barred  by  limitation,  the  new  fea- 
ture being  an  allegation  that  plaintiff's  emplo3nnent  as  common  agent  for 
owners  of  different  properties,  as  originally  declared  on,  was  but  nominal 
as  to  one  of  the  parties,  the  substantial  agency  relating  only  to  the  others. 
Cotton  V.  Rand,  7. 

Amount  in  Controversy. 

See  Jurisdiction,  1,  2;  Jurisdiction  of  Supreme  Court,  9,  11. 

Appeal. 

1.  Where  a  judgment  consists  of  distinct  parts  an  appellant  does  not,  by  enforc- 

ing one  part  of  the  judgment,  lose  the  right  to  prosecute  an  appeal  or  writ 
of  error  to  reverse  the  other  part.    Woeltz  v.  Woeltz,  548. 

2.  A  wife  recovering  judgment  for  divorce  against  her  husband  and  for  partial 

cancellation  of  a  deed  of  trust  given  by  them  to  a  third  party,  prosecuted 
writ  of  error  as  to  both  defendants,  assigning  error  only  as  to  refusal  to 
annul  the  entire  deed  of  trust.  Held,  that  her  action  in  enforcing  by  execu- 
tion her  judgment  for  costs  and  alimony  against  her  husband  did  not  affect 
her  right  to  continue  the  prosecution  of  such  "WTit  of  error  as  to  the  other 
part  of  the  judgment.    Id. 

Appearance. 

Authority  of  agent  to  enter.    See  Agency,  5. 

Archives. 

1.  The  original  protocol  of  an  act  of  sale  made  before  the  primary  judge  of  Nac- 
ogdoches being  found  in  the  office  of  the  county  clerk  of  Nacogdoches  County, 
it  will  be  presumed  that  it  was  deposited  in  that  office  within  the  time  .pre- 
scribed by  law,  though  bearing  a  memorandum  showing  that  the  grantor 
acknowledged  it  and  requested  its  registration  at  a  later  date.  Ferguson  v. 
Ricketts,  565. 

Assignee. 

Of  purchase  money  note  on  executory  sale  of  land.    See  Vendor  and  Vendee, 

Of  vendor's  lien  note.      See  Vendor's  Lien,  5. 
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Assignee — continued. 

1.  See  facts  under  which  an  agent  contracting  for  shipment  of  cattle  of  another 
by  rail,  and  receiving  after  suit  brought  a  transfer  of  the  interest  of  the 
owner  in  the  damages  occasioned,  was  permitted  to  recover  in  his  own  name 
from  the  carrier  for  injuries  in  transit.    Railitay  v.  Davis,  379. 

Assignment  for  Creditors. 

1.  In  so  far  as  an  insolvent  law  of  a  State  provides  for  a  release  by  the  creditors 

it  is  suspended  by  a  bankrupt  law  of  the  United  States;  but  if  the  assign- 
ment convey  all  the  debtor's  property  subject  to  the  payment  of  his  debts 
for  the  equal  benefit  of  all  his  creditors  who  may  accept  under  it,  it  is  other- 
wise valid,  except  as  against  proceedings  seasonably  taken  under  the  Bank- 
rupt Act.    Patty-Joiner  d  Eubank  Co.  v.  Cummins,  598. 

2.  Though  a  general  assignment  under  the  State  law  was  made  for  the  benefit  of 

such  creditors  only  as  released  the  assignor  from  further  liability,  it  was  not 
invalid  as  a  transfer  of  the  property,  except  upon  proceedings  against  the 
assignor  under  the  Bankrupt  Act,  and  a  nonaccepting  creditor  could  not 
subject  to  his  garnishment  the  proceeds  of  the  property  in  the  hands  of  the 
assignee.    Id. 

Assig^nment  of  Errors. 

1.  Error  in  failure  of  the  trial  judge  to  sign  a  statement  of  facts  for  an  appellant 

who  has  used  due  diligence  to  secure  it,  can  not  be  considered  on  appeal 
unless  assigned  as  error.    Ennis  Mercantile  Co.  v.  Wathen,  622. 

2.  A  motion  filed  in  the  appellate  court,  showing  the  absence  of  a  statement  of 

facts  in  the  record  to  have  been  the  fault  of  the  trial  judge,  and  asking  a 
reversal  on  that  ground,  can  not  take  the  place  of  an  assignment  of  error. 
Id. 

3.  An  assignment  that  a  charge  submitting  the  issue  of  liability  in  case  defendant 

knew  the  work  to  be  dangerous  was  improper,  because  the  undisputed  tes- 
timony showed  that  it  was  not  dangerous,  raises  the  question  of  the  suffi- 
ciency of  the  evidence  to  authorize  the  submission  of  the  issue  of  defendant's 
duty  to  give  warning  of  danger. .  San  Antonio  Oas  Co.  v.  Robertson,  503. 

4.  Though  a  judgment  appealed  from  consisted  of  distinct  parts   (divorce  and 

alimony  and  the  cancellation  of  a  deed),  on  appeal  by  plaintiff  from  the 
whole  judgment,  but  with  assignment  of  error  only  as  to  the  issue  as  to  can- 
cellation of  the  deed,  appellee  could,  without  himself  appealing,  make  cross- 
assignment  of  errors  as  to  the  part  of  the  judgment  relating  to  divorce  and 
alimony.    Woeltz  v.  Woeltz,  549. 

5.  The  foregoing  rule  as  to  cross-assignments  is  not  extended  to  errors  as  between 

coappellees,  nor  to  cases  where  the  appellate  proceeding  does  not  embrace 
a  distinct  part  of  a  severable  judgment  of  which  the  appellee  or  defendant 
in  error  seeks  to  complain.    Id. 

Attorney-General. 

1.  Articles  918a-918g  of  the  Revised  Statutes,  providing  for  certification  by  the 
Attorney-General  of  bonds  issued  by  counties,  cities,  and  towns,  have  no 
application  to  bonds  issued  by  the  Victoria  Independent  School  District, 
incorporated  and  authorized  to  issue  bonds  by  special  law,  and  as  to  these 
such  officer  has  no  duty  to  perform.    Broumson  v.  Smith,  614. 

Bankrupt  Act. 

Effect  on  State  assignment  law.    See  Assignment  for  Creditors,  1,  2. 

Banks. 

Deposit  by  county  treasurer  in.  See  Estoppel,  2,  S. 
1.  When  a  bank  took  the  note  of  a  county  treasurer,  placing  the  amount  to 
credit  of  his  official  deposit  as  a  loan  to  make  good  his  defalcation,  and  at 
the  same  time  a  check  on  such  deposit  to  enable  the  bank  to  apply  the  same 
amount  in  turn  to  the  discharge  of  his  note,  if  the  credit  to  his  deposit  was 
in  effect  a  loan  to  make  good  temporarily  a  defalcation  of  the  treasurer,  the 
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title  of  the  county  attached  to  it,  and  the  application  of  it  by  the  treasurer's 
check  to  pay  the  note,  his  individual  debt,  was  unauthorized.  Anderson  v. 
Walker,  119. 

2.  But  if  the  intent  of  the  treasurer  and  the  officers  of  the  bank  was  to  fabricate 

evidence  to  conceal  the  former's  defalcation  with  no  intent  that  any  real 
right  in  the  county  should  result,  the  bank  would  not  become  liable  to  the 
county  without  some  element  of  estoppel  in  the  transaction.    Id. 

3.  Also,  if  the  bank,   relying  on  the   representation  of  the   treasurer  that  the 

county  needed  the  money  and  would  replace  it  next  day,  extended  credit  only 
till  that  time,  and  canceled  it  next  day  in  accordance  with  the  understand- 
ing, there  would  be  no  liability, — it  being  immaterial  in  such  case  that  the 
treasurer  could  not  bind  the  county.  So  long  as  the  bank  did  not  part  with 
the  title  to  its  money  it  could  withhold  it,  and  the  entrj-  of  the  credit  on 
such  understanding  created  no  greater  right  than  grew  out  of  the  under- 
standing.   Id. 

4.  See  facts  under  which  it  was  a  question  for  the  jury,  dependent  upon  which 

of  the  three  foregong  theories  was  accepted,  as  to  the  liabilities  of  the  bank 
to  the  county  (or  to  the  treasurer's  sureties  by  subrogation  to  the  rights  of 
the  county)  for  a  sum  so  placed  by  the  bank  to  the  credit  of  the  treasurer 
for  one  day.    Id. 

Bonds. 

Of  school  district,  certification  of.    See  Attorney-General,  1. 

Briefs. 

1.  Article  1417,  Revised  Statutes,  requires  briefs  to  be  filed  not  less  than  five  days 

before  the  transcript  is  actually  filed  in  the  appellate  court,  though  it  may 
not  be  required  to  be  filed  till  a  later  date.    Railway  v.  E olden,  211. 

2.  The  statute  does  not,  however,  authorize  a  dismissal  of  the  appeal  for  every 

slight  departure  from  the  rule,  but  only  that  such  direction  be  given  the 
case  as  to  secure  appellee  the  substantial  benefits  of  the  act.    Id. 

3.  Neither  does  the  rule  of  court  on  the  same  subject  (Rule  39,  Courts  of  Civil 

Appeals)  i*equire  a  dismissal  of  the  appeal  for  every  slight  departure  from  its 
provisions  whei-e  po  injury  could  result  from  the  infraction.    Id. 

4.  Appeal  was  perfected  June  7th;  brief  filed  August  28th;  transcript  required  to 

be  filed  in  the  appellate  court  by  September  5th,  but  actually  filed  August 
30th,  the  next  term  beginning  on  October  2d.  Held,  that  appellee  was  not 
prejudiced  by  the  failure  to  postpone  the  filing  of  the  transcript  until  five 
days  after  the  filing  of  the  brief,  and  the  appeal  should  not  be  dismissed.  Id. 

Building  Association. 

1.  See  contract  between  building  association  and  borrowing  stockholder,  under 

which  the  former,  electing  to  declare  due  and  enforce  the  debt  before  ma- 
turity, for  default  in  payment,  was  held  to  allow  credit  to  the  latter  for 
•  actual  value  of  etock  subscribed  and  partly  paid  for  by  him.    Leary  c.  Peoples 
B.  L.  d  8.  Assn.,  1. 

2.  The  right  to  such  credit  for  actual  value  of  stock,  being  secured  to  the  debtor 

by  the  contract  which  the  association  sought  to  enforce,  was  not  dependent 
upon  a  finding  that  the  subscription  for  stock  was  a  device  for  securing 
usurious  interest.    Id. 

3.  The  credit  to  be  allowed  being,  not  the  amounts  paid  for  the  stock  (as  paid  in 

evasion  of  the  usury  law),  but  its  actual  value,  which  was  a  controverted 
question  not  settled  by  the  verdict,  the  Supreme  Court  could  not  render 
judgment,  but  must  remand  in  order  to  have  such  value  determined.    Id, 

Burden  of  Proof. 

As  to  existence  of  disability.    See  Prescription,  1,  2. 

Of  forfeiture  of  wife's  homestead  rights  by  separation.    See  Homestead,  6'. 
1.  The  burden  of  proving  that  the  best  interests  of  a  child  will  be  subserved 
thereby  is  not  upon  the  parent  seeking  to  recover  its  custody,  but  upon  the 
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Burden  of  Proof— continued. 

party  denying  such  restoration  of  the  child  to  the  charge  of  its  parent.  State 
V.  Beaton,  243. 
2.  In  habeas  corpus  brought  by  a  mother  to  recover  the  custody  of  her  minor 
child,  which  she  had  relinquished  to  another  who  had  adopted  it,  a  finding 
that  the  child's  interest  would  be  as  well  if  not  better  subserved  by  remain- 
ing with  the  adoptive  parent  did  not  justify  a  refueal  to  restore  it  to  its 
mother.    Id. 

Cancellation  of  Deed. 

1.  In  a  suit  by  a  husband  against  his  wife  to  cancel  deeds  of  land  to  her  on  the 

ground  that  they  were  not  executed  and  delivered  for  the  purpose  of  a  con- 
veyance, but  only  for  the  purpose  of  being  read  to  her  to  relieve  her  mind, 
then  under  insane  delusion  as  to  threatened  destitution, — see  evidence  held 
sufficient  to  require  submission  of  plaintiff's  case  to  the  jury  and  render  a 
peremptory  instruction  to  find  for  defendant  erroneous.  McCartney  v.  Mc- 
Cartney, 359. 

2.  The  issue  in  such  case  is  upon  the  execution  of  the  instruments  and  not  as 

to  their  effect;  and  it  is  not  controlled  by  the  principle  that  parol  evidence 
is  inadmissible  to  show  that  a  deed  executed  and  delivered  was  not  intended 
to  pass  title.    Id. 

3.  While  actual  delivery  of  a  deed  to  the  grantee  can  not  be  shown  by  parol 

evidence  to  have  been  in  escrow,  a  deed  by  the  husband  intended  to  invest 
the  wife  with  title  need  not  be  actually  delivered  to  her, — the  husband  having 
custody  of  the  wife's  title  papers  and  management  of  her  property, — but 
the  husband's  signing,  reading,  acknowledging,  recording,  and  retention  of 
it  in  such  case  would  have  the  effect  of  delivery  only  where  the  intention  to 
pass  title  exipted,  being  but  evidence  of  such  intent,  subject  to  be  overcome 
by  other  evidence.    Id. 

4.  A  conveyance  of  "the  farm  on  which  we  now  live"  could  be  sustained  by  parol 

evidence  identifying  it;  and  the  question  whether  several  adjacent  tracts, 
rented  to  tenants,  were  included  was  one  for  the  jury  to  decide  from  the 
evidence,  and  not  to  be  determined  by  the  judge  from  the  fact  that  a  subse- 
quent attempted  correction  of  the  description  included  all  the  tracts.    Id. 

Carrier. 

Action  by  agent  of  shipper.    See  Assignee,  1. 
Connecting  lines.    Switching  cars.    See  Railtcaya,  1,  2. 

1.  A  round  trip  ticket  contained  a  contract  signed  by  the  passenger  providing 

that  it  should  be  good,  in  returning,  only  for  a  continuous  trip  from  the 
date  stamped  by  the  agent  at  the  destination,  and  that  no  agent  or  employe 
had  power  to  modify  the  contract.  Held,  that  the  passenger  lost  all  right 
to  further  transportation  thereon  by  stopping  off  at  an  intermediate  station 
while  returning,  though  upon  a  stop-over  permit  given  by  the  conductor  with 
assurance  that  it  was  all  right.    Railway  v.  Best,  344. 

2.  If  authority  of  a  conductor  to  bind  his  company  by  giving  stop-over  privileges 

upon  a  ticket  expressly  denying  such  right  could  be  assumed  to  exist,  such 
act  could  not  bind  his  principal  to  an  undertakng  that  the  passenger  should 
be  carried  over  another  road  (which  had  joined  in  issuing  the  ticket),  con- 
trary to  its  express  contract.    Id. 

Cases  Overruled,  Distinguished,  etc. 

1.  The  refusal  of  a  writ  of  error  by  this  court  in  Peace  v.  First  Christian  Church, 

20  Texas  Civil  Appeals,  85,  explained  as  an  approval  of  the  result  reached 
-  in  that  case,  but  not  of  the  views  announced  in  the  opinion.    First  Baptist 
Church  V.  Fort,  216. 

2.  Applications  for  writs  of  error  in  these  cases  are  refused  on  the  ground  that 

title  to  the  land  for  which  the  notes  sued  on  were  given  was  not  defective, — 
without  passing  upon  the  questions  discussed  in  the  opinion  of  the  Court  of 
Civil  Appeals.    Moore  v.  Vogel,  Thompson  v.  Togel,  419. 

3.  The  case  of  Legate  v.  Legate,  87  Texas,  248,  shown  not  to  conflict  with  the 

ruling  herein  on  the  burden  of  proof.    State  v.  Beaton,  243. 
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Cases  Overruled,  Distinguisliedy  etc.  —continued. 

4.  The  ruling  of  the  Court  of  Civil  Appeals  in  this  case  held  erroneous.    Man$€l 

V.  Castles,  414. 

5.  The  rulings  of  the  Court  of  Civil  Appeals  in  this  case  affirmed.     League  v. 

State,  553. 

6.  The  rulings  in  Insurance  Company  v.  Wicker,  93  Texas,  390,  followed.    Insur- 

ance Co.  V.  Wicker,  397. 

7.  State  V.  Shadle,  41  Texas,  404,  and  Bills  v.  Stete,  42  Texas,  305,  questioned. 

Clark  V.  FirOey,  171. 

8.  Henderson  v.  Ford,  46  Texas,  627,  and  Clements  v.  Lacey,  51  Texas,  150,  dis- 

tinguished.   lAnares  v.  Linares,  84. 

9.  The  decision  of  the  Court  of  Civil  Appeals  in  this  case  distinguished  from 

Salmon  v.  Downs,  65  Texas,  243,  and  Wooters  v.  Hollingsworth,  58  Texas, 
371.    Douglas  v.  Blount,  499. 

10.  Dittman  v.  Iselt,  52  Southwestern  Reporter,  96,  distinguished  from  Stephens 

V.  Mathews,  69  Texas,  341.    Assman  v.  Dittman,  37. 

11.  The  general  rule  requiring  a  return  of  the  consideration  received  by  a  minor, 

as  a  condition  for  disaffirming  his  conveyance,  announced  in  Cummings  ▼. 
Powell,  8  Texas,  88;  Womack  v.  Womack,  8  Texas,  417;  Kilgore  v.  Jordan, 
17  Texas,  356;  Stuart  v.  Baker,  17  Texas,  421;  Bingham  v.  Barley,  55  Texas, 
285;  Graves  v.  Hickman,  59  Texas,  383;  Harris  v.  Musgrove,  59  Texas,  403; 
Vogelsang  v.  Null,  67  Texas,  465;  Wade  v.  Love,  69  Texas,  522;  Ferguson  v. 
Railway,  73  Texas,  344;  and  Railway  v.  Ferguson,  73  Texas,  349,  is  limited  to 
cases  in  which  such  consideration  is  still  under  his  control,  or  has  been  dis- 
posed of  after  attaining  majority,  or  perhaps  where  spent  for  necessaries 
while  still  a  minor.    Bullock  v.  Sprou^ls,  188. 

Cattle-Guards. 

See  Railways,  S-6. 

Cemetery. 

1.  A  cemetery  corporation  organized  under  Revised  Statutes,  article  642,  section 

5,  subdividing  its  land  into  burial  lots,  and  having  plat  of  same  recorded, 
thereby  dedicates  such  property  to  public  use  as  a  place  of  burial  for  the 
dead.     Cemetery  Co.  v.  Cemetery  Association,  569. 

2.  After  the  dedication  of  its  land  by  a  cemetery  company  to  public  use  as  a 

burial  place  the  legal  title  remains  in  the  corporation  only  for  the  purpose 
of  conveying  the  lots  to  those  who  desire  to  use  them  for  the  purpose  of 
burying  the  dead;  no  power  is  given  the  corporation  by  the  statute  to  convey 
the  property  for  any  other  purpose;  and  the  fact  that  the  subdivisions  are 
made  unchangeable  and  the  power  to  convey  restricted  to  "lot  or  lots 
*  *  *  for  the  purposes  of  sepulture"  (Revised  Statutes,  article  716)  limits 
the  corporation's  powers  to  convey  to  the  quantities  and  uses  named.  The 
company  by  such  dedication  surrenders  its  fee  simple  title  and  becomes  a 
trustee  to  carry  out  the  purposes  enumerated  in  the  statute.    Id. 

3.  A  cemetery  company,   under  our  statute,  has  no  power  to  create  debts  on 

the  faith  of  the  lands  dedicated  to  burial  purposes,  and  the  sheriff  no 
power  to  sell  such  lands  under  execution  against  it,  though  the  purchasers 
should  form  or  convey  to  another  corporation  to  carry  out  the  trust.    Id. 

4.  A  cemetery  company  created  under  Revised  Statutes,  article  642,  subdivision  5, 

divided  its  lands,  recorded  plat,  and  sold  lots  for  burial  purposes  as  author- 
ized by  Revised  Statutes,  articles  715-717.  Held,  that  the  unsold  lots  were 
not  subject  to  sale  under  execution  against  the  company;  nor  could  the 
purchasers  at  such  sale  transfer  title  to  a  new  company  organized  under  the 
statute  to  carry  out  the  same  trust.    Id. 

Certainty. 

Necessary  in  description  of  land.    See  Deed,  1-4;  Description,  1,  2. 

Certificate. 

What  constitutes.    See  Secretary  of  State,  1,  2. 
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Certificatioii. 

Of  bonds  of  school  district.    See  Attomey-Oeneral,  1. 

Certifled  Question. 

1.  See  statement  of  nature  of  plaintiff's  pleadings  for  recovery  upon  account  for 
goods  sold,  given  in  certified  questions,  held  to  leave  uncertain  the  question 
whether  the  suit  was  for  liquidated  or  unliquidated  damages.  Taylor  v. 
Bet€ley,  524. 

Charge  of  Court. 

Positive  error  not  omission.    See  Damages,  7. 
See  also  Negligenoe,  8. 

1.  A  telephone  company  which  did  not  undertake  to  transport  and  deliver  mes- 

sages was  entitled  to  a  requested  charge  that  it  was  not  its  duty  so  to  do 
(though  the  charge  given  based  a  recovery  only  on  its  failure  to  find  and 
bring  to  the  telephone  the  party  wanted)  where  the  plaintiff's  pleadings 
asserted  liability  by  virtue  of  such  an  obligation,  and  there  was  evidence  to 
support  a  finding  that,  if  the  obligation  existed,  it  had  been  violated.  8,  W. 
Telegraph  d  Telephone  Co.  v.  Ootcher,  114.    » 

2.  It  is  proper  to  submit  to  the  jury  an  hypothesis  supported  by  evidence  and 

authorizing  a  recovery  by  plaintiff,  though  it  requires  the  testimony  of  a 
witness  to  be  in  part  accepted  and  in  part  rejected.    Railicay  v.  Jackson,  262. 

3.  The  theory  that  an  act  of  a  fireman  by  which  injury  to  another  was  caused 

was  due  to  alarm  from  perceiving  a  "slow-up"  signal  by  a  trackman,  was 
properly  submitted  to  the  jury  to  be  passed  on,  where  there  was  evidence 
that  such  was  the  signal  given,  though  the  fireman  testified  that  his  alarm 
was  caused  by  a  stop  signal.    Id. 

4.  See  charge  on  issue  of  payment,  requiring  the  note  in  question  to  have  been 

''paid  and  canceled"  in  order  to  disallow  it,  held  not  liable  to  mislead  as  ap 
plied  to  the  evidence.    Garret  v.  Robinson,  407. 

5.  Omission  to  present  one  of  several  phases  of  a  case  (a  right  to  marshal  se- 

curities) is  not  reversible  error  in  the  absence  of  a  request  for  an  instruc- 
tion presenting  such  issue.    Security  Co.  v.  Panhandle  Natl.  Bank,  576. 

6.  A  charge  which  instructs  the  jury  to  find  for  the  defendant,  in  a  suit  for 

negligently  setting  out  fire  from  an  engine,  if  he  has  shown  its  proper  equip- 
ment and  repair,  withdraws  the  issue  as  to  improper  handling  from  the 
jury,  and  is  error  of  which  plaintiff  may  complain  without  requesting  an 
instruction  submitting  that  issue.    8cott  v.  Railu/ay,  625. 

Church  Property. 

1.  Property  of  a  church  of  strictly  congregational  or  independent  organization, 

acquired  by  purchase  or  donation  charging  it  with  no  specific  trust  other 
than  for  the  use  of  the  congregation  as  a  religious  society,  is  not  dedicated 
to-  the  propagation  of  the  particular  doctrines  adopted  and  held  by  the 
society  at  the  time  it  was  acquired.    First  Baptist  Church  v.  Fori,  215. 

2.  In  the  case  of  schism  in  such  a  congregation  no  inquiry  can  be  had  into  the 

existing  religious  opinions  of  those  who  comprise  the  legal  or  regular  organ- 
ization; the  proper  inquiry  is,  which  of  the  two  factions  constitutes  the 
church,  and  those  who  adhere  to  the  acknowledged  organization  are  en- 
titled to  the  use  of  the  property,  whether  adhering  or  not  to  the  doctrines 
originally  professed.    Watson  v.  Jones,  13  Wall.,  679.    Id. 

3.  The  foregoing  rule  distinguished  from  that  applying  to  property  expressly  de- 

voted to  the  support  or  spread  of  some  specific  form  of  religious  doctrine, 
and  from  the  case  of  a  religious  body  which  is  a  subordinate  member  of 
some  general  church  organization,  subject  to  the  control  of  superior  ecclesi- 
astical tribunals,    id. 

4.  In  the  circumstances  under  which  subscriptions  for  procuring  places  of  wor- 

ship are  commonly  made  in  this  country,  no  presumption  can  be  indulged 
that  the  subscribers  intended  a  condition  that  the  house  shall  be  devoted  to 
the  teaching  of  the  peculiar  views  then  professed  by  the  members  or  de- 
clared by  the  body.    Id. 
•5.  It  is  not  within  the  province  of  the  courts  to  determine  which  of  two  factions 
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is  right  from  a  biblical  or  theological  point  of  view,  nor  which  conforms 
to  the  faith  originally  adopted  by  the  church,  except  where  that  is,  in  ex- 
plicit terms,  made  a  condition  of  the  donation  of  property.  Id, 
6.  A  Baptist  church,  having  adopted  the  ''New  Hampshire  Confession  of  Faith," 
became  incorporated  and  acquired  a  house  of  worship;  thereafter  a  minority 
ofr  the  members,  claiming  that  the  majority  had  abandoned  that  faith,  in- 
corporated under  the  same  name  and  sued  to  obtain  possession  of  the  build- 
ing. Held,  that  the  right  to  its  use  and  control  remained  with  the  original 
organization,  and  the  courts  would  not  inquire  whether  it  or  its  members 
adhered  to  the  "New  Hampshire  Confession."    Id. 

Clerk  of  Court. 

Can  not  receive  money  in  satisfaction  of  judgment.    See  PaymetUt  1. 

Commissioner  of  General  Land  Office. 

Discretion  as  to  examination  of  records.    See  General  Land  Office,  1, 

Commissioners  Court. 

Authority  over  payment  of  school  vouchers.    See  County  Treasurer,  1. 
Compensation  of  county  judge.    See  County  Judge,  1,  2. 
Power  over  county  business.    See  Constitutional  Law,  11. 
Common  source.    See  Outstanding  Title,  1,  2. 

Community  Property. 

1.  Between  the  wife,  claiming  a  community  interest  in  Texas  lands  conveyed  to 

the  husband  during  the  marriage,  and  those  claiming  them  through  the  hus- 
band because  bought  with  money  which  became  his  separate  property  by  the 
common  law  of  Massachusetts,  where  it  was  acquired,  the  burden,  resting 
on  the  latter  of  proving  such  common  law  to  be  there  in  force,  was  not  met 
by  showing  a  constitutional  provision  continuing  in  force  all  laws  theretofore 
adopted,  without  shoeing  what  was  the  law  on  the  subject  so  continued  in 
force.    Blethen  v.  Bonner,  141. 

2.  A  creditor  recording  his  abstract  of  a  judgment  for  a  community  debt  obtained 

thereby  a  lien  upon  the  community  property  which  prevailed  over  liens 
aftenvard  established  in  favor  of  the  wife  by  a  decree  of  divorce  in  a  suit 
therefor  then  pending.     Ghent  v.  Boyd,  543. 

3.  The  lien  for  a  judgment  for  a  community  debt  attaches  to  the  interest  of  both 

husband  and  wife  in  the  community  property;  and  the  wife's  rights  are  like 
those  of  a  partner  in  psoi-nership  property  as  against  partnership  debts. 
The  rights  of  the  creditor  are  not  affected  by  the  state  of  accounts  between 
husband  and  wife.     Id. 

Conductor. 

Authority   to   grant    stop-over.     See  Carrier,  1,  2. 

Conflict  of  Laws. 

1.  A  contract  providing  for  performance  of  the  acts  agreed  upon  in  another 
State  is  governed  by  the  law  of  the  place  of  performance.  8eider$  v.  Mer- 
chants' Life  Assn.,  194. 

Connecting  Lines. 

Liability  on  joint  ticket.    See  Carrier,  1,  2. 
Transfer  of  cars  by.    See  Railways,  1,  2. 

Constitutional  Law. 

Rescinsion  of  sale  of  school  land.    See  ScJiool  Land,  1,  2. 

See  alno  Foreign  Corporation,  1;  Homestead,  13-16;  Jurisdiction  of  Supreme 
Court,  10;  Mechanic's  Lien,  S. 
1.  The  Act  of  June  16,  1897,  limiting  compensation  of  certain  officers,  embraces 
but  one  general  subject,  and  sufficiently  expresses  that  subject  in  its  title,. 
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as  required  by  article  3,  section  35,  of  the  Constitution,  unless  it  be  the 
portion  relating  to  appointment  of  deputies.    Clark  v.  Finleu,  171. 

2.  K   the  subject   of   appointment   of   deputies  is  not  in   the  purview  of   the 

title  of  the  act,  within  the  constitutional  rule,  the  remaining  provisions  of 
the  act  are  not  thereby  rendered  void.    Id. 

3.  State  V.  Shadle,  41  Texas,  404,  and  Bills  v.  SUte,  42  Texas,  305,  questioned. 

Id. 

4.  The  Act  of  June  16,  1807,  limiting  compensation  of  certain  officers,  is  not  in- 

valid as  being  an  amendment  of  previous  laws  by  reference  to  their  titles 
only,  prohibited  by  article  3,  section  36,  of  the  C3onstitution.    Id. 

5.  Constitution,   article  3,   section   36,   does   not   prohibit   the  passage   of  a   law 

(Act  of  June  16,  1897,  in  regard  to  compensation  of  officers)  which  declares 
fully  its  provisions  without  reference  to  any  other  act,  nor  does  the  Consti- 
tution require  that  the  entire  law  as  amended  shall  be  set  out.  Snyder  v. 
Compton,  87  Texas,  374.    Id. 

6.  The  Act  of  June  16,  1807,  reducing  the  compensation  of  certain  officers,  is  not 

a  local  or  special  law,  such  as  is  prohibited  by  article  3,  section  56,  of  the 
Constitution.     Beyman  v.  Black,  47  Texas,  558.    Id. 

7.  A   statute  which   relates  to  persons  or  things  as  a  class,   is  a  general  law, 

while  a  statute  which  relates  to  particular  persons  or  things  of  a  class  is 
special,  and  comes  within  the  constitutional  prohibition.     Id. 

8.  The  authorities  questioning  validity  of  statutes  on  the  ground  of  unreasonable 

classification  of  subjects  affected  by  them,  questioned.     Id. 

9.  Legislative  classification  of  officers  with  reference  to  compensation,  based  upon 

the  population  of  their  respective  counties,  can  not  be  pronounced  unreason- 
able by  the  courts.    Id. 

10.  A  local  law  is  one  the  operation  of  which  is  confined  to  a  fixed  part  of  the 

territory  of  the  State.  A  law  applicable  to  the  whole  State,  restricting  the 
fees  of  officers  in  counties  exceeding  a  certain  population,  and  subject  to 
change  in  its  application  according  to  the  increase  or  decrease  of  population 
of  the  respective  counties,  is  not  a  local  law,  though  its  operation,  in  the 
main,  may  be  restricted  to  a  minority  of  the  counties  of  the  State.    Id. 

11.  The  Act  of  June  16,  1897,  in  regard  to  fees  of  officers,  is  not  violative  of  ar- 

ticle 5,  section  18,  of  the  Constitution,  in  prescribing  that  the  county  judge 
shall  designate  the  number  of  deputies  to  which  certain  officers  may  be  en- 
titled; such  officers,  though  called  county,  are  in  fact  State  officers,  and  the 
number  to  be  allowed  is  not  a  county  affair  committed  to  the  commissioners 
court;  the  Constitution  does  not  prohibit  the  I^egislature  from  intrusting  to 
other  agencies  county  business  not  committed  by  it  to  the  commissioners 
court;  nor  is  the  office  of  county  judge  wholly  judicial.    Id. 

12.  The  provision  of  the  Act  of  July  16,  1897,  requiring  payment  by  officers  of  fees 

v'ollected  in  excess  of  salary  into  the  county  treasury  is  not  violative  of  the 
Constitution,  though  some  of  their  fees  may  be  paid  by  the  State  out  of  pub- 
lic taxation.    Id. 

13.  The  Act  of  March  30,  1899,  so  far  as  it  relates  to  the  election  of  trustees  for 

public  schools  in  independent  districts  and  fixes  their  t^ms  of  office,  is 
void,— being  in  coufiict  with  article  J6,  section  30,  of  the  Constitution,  limit- 
ing the  duration  of  offices  to  two  years.     Kimbrough  v.  Barnett,  301. 

14.  Contemporary   legislative   and   judicial   determination   of   the   constitutionality 

of  an  act,  though  of  value  in  cases  of  ambiguity  or  doubt,  can  not  control 
where  the  language  of  the  Constitution  is  plain  and  applicable.     Id. 

15.  All  parts  of  the  Act  of  March  30,  1899,  are  so  dependent  upon  and  connected 

with  the  provisions  giving  to  school  trustees  a  four  years  term  and  providing 
for  alternate  elections,  that  to  declare  these  void  renders  the  entire  act 
ineffectual,  and  void  as  a  whole.    Id. 

16.  Description  of  an  act  in  its  title  as  an  amendment  of  a  numbered  article  in  a 

code,  such  as  our  Revised  Statutes,  is  sufficient  to  allow  any  amendment 
germane  to  the  subject  treated  in  the  article  referred  to.  English,  etc.,  Inv. 
Co.  V.  Hardy,  289. 
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17.  The  Act  of  the  Twenty-fifth  Legislature,  Laws  of  1807,  page  192,  entitled  "An 

Act  to  amend  articles  &41  and  642,  chapter  2,  title  21,  of  the  Revised  Civil 
Statutes  of  Texas,  relating  to  the  creation  of  corporations,"  was  not  uncon- 
stitutional so  far  as  it  attempted,  in  subdivision  56,  to  restrict  the  issuance 
of  permits  to  do  business  to  such  foreign  corporations  as  could  show  subscrip- 
tion of  50  per  cent  and  payment  of  10  per  cent  of  their  authorized  capital, — 
a  subject  not  relating  to  "creation  of  corporations"  but  embraced  in  sub- 
division 50  of  article  642  previous  to  such  amendment.    Id. 

18.  That  the  provision  of  the  Act  of  1895,  appearing  as  article  642  of  the  Revised 

Statutes,  and  restricting  permits  to  foreign  corporations,  should  be  held  un- 
constitutional because  not  embraced  in  the  title  of  the  act  (which  was  not  de- 
cided), would  not  make  invalid  the  same  provision  in  the  Act  of  1897,  adopted 
as  an  amendment  of  such  article  by  its  number, — such  last  act  taking  effect 
as  a  new  exercise  of  legislative  power,  and  the  reference  to  article  642  being 
a  sufficient  description  of  the  subject  whether  that  article  was  previously 
constitutional  or  not.    Id. 

19.  While  amendment  of  an  unconstitutional  law  would  not  impart  validity  to  it, 

the  new  statute  may  contain  all  the  elements  of  a  valid  enactment,  and  there- 
fore have  the  force  of  law  from  its  adoption;  the  invalid  law  serving  when 
properly  referred  to,  to  indicate  the  proposed  subject  for  the  new  and  valid 
one.    Id. 

20.  Section  55  of  article  3  of  the  Constitution  of  the  State,  which  prohibits  the 

Legislature  from  extinguishing  any  obligation  to  the  State  or  a  municipality, 
renders  void  a  law  empowering  defendants  to  plead  limitation  in  pending 
suits  by  a  city  for  taxes  due  more  that  four  years  before  the  suit  began. 
Ollivier  v.  City  of  Houston,  201. 

21.  The  provision  of  the  Act  of  1897,  chapter  103,  requiring  payment  of  interest 

upon  taxes  on  land  sold  to  the  State,  as  a  condition  of  redemption  therefrom, 
was  not  unconstitutional  as  a  retroactive  law  (Constitution,  article  1,  section 
16)  though  no  law  in  force  at  the  time  the  taxes  were  levied  required  the  pay- 
ment of  such  interest.    League  v.  State,  553. 

22.  The  laws  which  become  a  part  of  contracts  made  during  their  existence  are 

those  which  determine  and  fix  the  obligation  of  the  contract,  not  laws  of 
mere  procedure,  prescribing  remedies.    Standifer  v.  Wil^oUf  232. 

23.  Though  a  specific  remedy  provided  by  contract  constitutes  a  part  of  it  and  can 

not  be  changed  by  legislation,  and  existing  remedies  can  not  be  so  altered  as 
to  take  away  or  impair  contract  rights,  the  creation  of  an  additional  remedy 
for  enforcing  a  right  existing  from  the  formation  of  the  contract  is  not  uncon- 
stitutional.    Id. 

Constitutional  Proyisions  Cited. 

Article  1,  section  10.    Impairment  of  contract.    Standifer  v.  Wilson,  235.  • 

Article  1,  section  16.    Retroactive  law.    League  v.  State,  558. 

Article  3,  section  35.    Title  of  bills.    Clark  v.  Finlep,  176,  177. 

Article  3,  section  36.    Amending  statutes.    Clark  v,  Finley,  177. 

Article  3,  section  50.    Homestead.    Linares  v.  Linares,  86. 

Article  3,  section  55.  Releasing  obligation  to  State.  Ollivier  v.  ViPy  of  Hous- 
ton, 211. 

Article  3,  section  56.    Local  or  special  laws.    Clark  v.  Finley,  178. 

Article  5,  section  18.  Powers  of  commissioners  court.  Clark  v.  Finley,  181; 
Farmer  v.  Shaw,  443 

Article  5,  section  23.    Tenure  of  office.    Maddom  v.  York,  278. 

Article  16,  section  30.    Term  of  office.    Kimltrough  v.  Bamett,  309,  310. 

Article  16,  section  37.    Mechanic's  liens.    Berry  v.  McAdams,  436. 

Article  16,  sections  50,  52.    Homestead.    Roots  v.  Robertson,  370,  372. 

Article  16,  section  52.    Homestead.    Ford  v.  Sims,  589. 

Contested  Election. 

See  Elections,  1,  2. 
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Continuance. 

1.  The  refusal  of  a  first  continuance  was  not  erroneous  where  the  application  was 
based  upon  the  absence  of  witnesses  whose  names  and  residences  were  un- 
known, and  one  who  had  left  the  country  and  could  not  be  located,  and  was 
addressed  to  the  discretion  of  the  trial  court, — failing  to  state  that  it  was  not 
sought  for  delay  only.    Insurance  Co.  v.  Wicker,  390. 

Contract. 

Construction  of.    See  Insurance,  4*  5»  10,  12. 

Disaffirmance  of,  by  minor.    See  Minor,  1,  2. 

For  insurance,  how  construed.    See  Insurance,  S. 

Governed  by  law  of  place  of  performance.    See  Insurance,  1,  2. 

Impairing  obligation  of.     See   Constitutional  Lau;,  20,  21;  Foreign  Corpora- 
tion, 1. 

Inconsistent  with  agent's  empIo3nnent.     See  Agency,  i-.J. 

Law  of  place  of  performance.    See  Conflict  of  Laws,  i. 

Of  foreign  corporation  affected  by  its  charter.    See  Corporation,  2. 

Reformation  of,  for  fraud.    See  Reformation  of  Instrument,  1. 

To  build  residence  as  designation  of  homestead.    See  Homestead,  S. 
1.  The  State  could  only  become  a  party  ta  a  contract  for  sale  of  school  land  by 
compliance  with  the  law  by  a  purchaser;  the  acts  of  its  officers  in  that  con- 
nection are  not  the  acts  of  the  State  unless  they  are  such  as  the  statute 
authorizes.     Walker   v.    Rogan,   249. 

Contribution. 

Claim  for,  between  cotenantis  on  partition.    See  Partition,  1-6. 

Contributory  Negligence. 

See  Master  and  Servant,  5-8;  Negligence,  2,  10. 

Corporation. 

Effect  of  disorganization  of  county  upon  corporate  existence.    See  County,  I. 
Power  to  incumber  land  of  cemetery  company.    See  Cemetery,  3,  4- 
See  also  Foreclosure,  4, 

1.  A  corporation  may  be  created  under  the  general  laws  of  Texas,  authorized  to 

do  business  therein,  though  authority  is  also  conferred  by  its  charter  to 
hold  property  and  transact  business  beyond  the  limits  of  the  State.  Beatiie 
V,  Hardy,  131. 

2.  Quaere:    Whether  the  contract  of  a  foreign  corporation  in  this  State  is  affected 

by  the  laws  of  the  State  of  its  creation?  Seiders  v.  Merchants  Life  Assn,, 
194. 

Cotenants. 

Claims  for  contribution  between,  on  partition.    See  Partition,  1-6. 

County. 

When  not  estopped  by  approval  of  treasurer's  account.    See  Estoppel,  IS. 
1.  The  fact-  that  a  county  became  disorganized  and   was  without   officers,   did 
not  destroy  its  corporate  existence,  but  suspended  its  powers,  which  were 
revived  by  reorganization.    Tompkins  v.  McKinney,  629. 

County  Judge. 

1.  Articles  2450  and  2466,  Revised  Statutes,  are  not  necensarily  inconsistent,  and 

an  allowance  by  the  commissioners  court  of  an  annual  salary  of  $1500 
to  the  county  judge  under  the  former  article,  for  presiding  over  that  court 
and  other  official  business  will  not  prevent  him  from  drawing  also  the  com- 
pensation of  $3  per  day  allowed  by  the  latter  article  for  sitting  as  a  member 
of  such  court.    Farmer  v.  Shatc,  438. 

2.  Reviewing  the  history  of  the  enactments  culminating  in  the  present  Revised 

Statutes,  articles  2450  and  2466  (Revised  Statutes,  1879,  articles  2386,  2402; 
Act  August  23,  1876,  sections  6  and  14),  held  that  the  purpose  was  to  provide 
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by  article  2450  that  the  county  judge  should  receive  at  least  as  much  as  a 
commissioner  while  sitting  as  a  member  of  that  court;  and  by  article  2466 
that  the  court  might  allow  him  further  compensation,  as  a  part  of  his  general 
salary  for  incidental  services.    Id. 

County  Seat. 

See  Elections,  /,  2. 

County  Treasurer. 

Check  on  county  deposit  for  individual  debt.    See  Bank,  1-4- 
Examination  of  funds  of.     See  Estoppel,  2,  3. 
1.  Article  930,  Reviped  Statutes,  has  no  application  to  public  school  fundp,  the 
discretion  conferred  on  the  treasurer  as  to  payment  of  vouchers  extending 
only  to  such  matters  as  come  under  the  control  of  the  conunissioners  court 
and  may  be  referred  to  them  for  decision.    Collier  v.  Peacock,  255. 

Cross-Ezamination. 

Use  of  memorandum  in.    See  Depositions,  t-5. 

Crossings. 

See  Railicays,  3-6. 

Custody  of  Child. 

Eight  of  parent  to.     See  Burden  of  Proof,  1,  2. 

Damages. 

For  stock  killed  by  railway.    See  Railwaps,  7,  8. 

Whether  recoverable  for  levj'  on  partner's  interest.     See  Partnership,  6. 

1.  Though  there  can  be  no  recovery  for  mere  fright  neither  attended  nor  followed 

by  any  other  injury,  where  a  physical  injury  results  from  a  fright  or  other 
mental  shock,  caused  by  the  \\Tongful  act  or  omission  of  another,  the  in- 
jured party  is  entitled  to  recover  his  damages;  provided  the  act  or  omission 
is  the  proximate  cause  of  the  injury,  and  the  injury  ought,  in  the  light  of  all 
the  circumstances,  to  have  been  foreseen  an  a  natural  and  probable  conse- 
quence thereof — these  being  questions  for  the  jury.    RaiUcay  v.  Hayter,  239. 

2.  Mental  suffering  occasioned  to  a  woman,  unused  to  traveling  alone,  by  having 

to  stop  over  in  a  strange  town  to  wait  for  money  and  for  the  correction  of 
her  ticket  made  out  over  a  wrong  route  and  to  wrong  destination  by  mistake 
of  the  ticket  agent,  is  an  element  of  damages  recoverable  for  such  wrong. 
BailKay  v.  Armstrong,  31. 

3.  For  failure  to  transmit  and  deliver  a  telegram  no  damages  are  recoverable 

on  account  of  the  prolongation  of  existing  mental  anxiety  on  the  part  of 
the  sender  in  regard  to  the  condition  of  his  family.  Telegraph  Co.  v.  Oiffln, 
530. 

4.  A  telegraph  company  is  not  responsible  to  a  person  not  appearing  on  the  face 

of  a  telegram  or  otherwise  known  to  it  to  be  a  beneficiary  of  the  contract,  for 
damages  for  mental  suffering  resulting  from  failure  to  deliver  the  message, 
because  given  no  means  of  anticipating  such  suffering  as  a  consequence  of  its 
negligence.     S.  W.  Telegraph  d  Telephone  Co.  v.  Gotcher,  114. 

5.  Notice  to  a  telephone  company  that  the  word  sought  to  be  communicated  to 

(t.  related  to  the  death  of  a  brother  of  G.*s  wife,  and  sought  to  secure  G.'s 
attendance  at  the  funeral,  was  not  sufficient  to  give  notice  of  any  interest 
of  G.'s  wife  in  the  intelligence  or  create  liability  for  her  mental  suffering 
by  failure  to  receive  the  word  and  to  attend  the  funeral.    Id. 

6.  In  an  action  by  parents  for  the  death  of  a  son,  it  was  improper  to  charge  that 

the  measure  of  damages  would  be  the  amount  the  deceased  would  have  con- 
tributed to  them  had  he  not  been  killed,  and  to  refuse  a  requested  instruction 
that  it  should  be  the  reasonable  value  of  such  contributions, — it  being  a  ques- 
tion for  the  jury  whether  the  present  value  of  such  periodical  future  con- 
tributions was  their  sum  or  a  less  amount.    Railway  v.  Morrison,  527. 
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7.  Where  there  was  evidence  of  damages  to  the  extent  of  $200  for  doctor's  bills 

— the  petition  claiming  but  $100 — it  was  positive  error,  and  not  mere  omis- 
sion, to  charge  that  plaintiff  could  recover  for  expenses  so  incurred,  with- 
out limiting  it  to  the  amount  pleaded.    City  of  Dallas  v.  Jones,  38. 

8.  In  such  case,  since  the  error  could  not  have  affected  the  verdict  beyond  $100, 

appellee  could  avoid  a  reversal  by  remitting  that  amount.    Id. 

Death. 

Of  independent  executor.     Powers  of  administrators.     See  Independent  Exec- 
utors, i,  2. 
Of  plaintiff  in  error.    See  Practice  in  Supreme  Court,  1. 

Dedication. 

Of  church  property  to  support  of  doctrine.    See  Church  Property,  1-6. 
To  public  use  by  cemetery  company.    See  Cemetery,  1-4 . 

Deed. 

Execution  and  delivery  of.    See  Cancellation  of  Deed,  1-3. 
Reformation  of,  for  fraud.    See  Reformation  of  Instrument,  1. 
Suit  to  establish  lost  deed.    See  Limitation,  1. 
See  also  Description,  1,  2. 

1.  It  is  the  duty  of  the  court  to  give  effect  to  the  intention  of  the  parties  to  a 

deed,  if  that  intention  can  be  legally  ascertained;  thus,  a  description  of  land 
conveyed,  not  in  itself  sufficient,  may  be  supported  by  evidence  of  connected 
extrinsic  facts  making  certain  what  was  intended.  Pierson  v.  Sanger  Bros., 
160. 

2.  A  deed  conveying  a  certain  number  of  acres  belonging  to  the  grantor  (unde< 

scribed)  out  of  a  named  survey  (of  larger  quantity)  may  be  nmde  certain  in 
its  description  by  showing  deeds  conveying  the  original  survey  to  such  grantor, 
and  deeds  from  him  to  other  persons  for  parcels  thereof,  leaAdng  title  in  him 
to  a  part  of  the  survey  amounting  to  the  number  of  acres  which  he  conveys 
by  the  deed  in  question.    Id. 

3.  A  deed  of  trust  by  P.  &  Co.  of  their  property  for  the  benefit  of  their  creditors, 

and  conveying  **also  the  separate  property  of  P.  as  follows  *  *  *,"  suffi- 
ciently designates  the  tract  described  as  being  the  individual  property  of  P. 
as  distinguished  from  that  of  the  partnership.    Id. 

4.  Deeds  conveying  to  the  grantee  5000  acres  to  be  selected  by  him  out  of  any 

lands  which  should  be  set  apart  to  the  grantors  out  of  the  partition  of  a  cer- 
tain estate,  vested  neither  present  title  in  any  particular  part  of  such  lands, 
nor  an  undivided  interest  in  any  land,  being,  in  effect,  merely  contracts  to 
convey  when  partitioned  and  selected;  but  they  were  valid  contracts  con- 
ferring a  right  to  select  the  land,  and  requiring  conveyance  when  it  should 
be  ascertained;  were  entitled  to  registration;  were  sufficient,  when  recorded, 
to  protect  such  right  against  subsequent  purchasers  from  the  grantors;  and 
were  not  void  for  want  of  description.     Hanrick  v.  Gurley,  459. 

Delivery. 

Of  deed  by  husband  to  wife.    See  Cancellation  of  Deed,  1-3.  * 

Descent  and  Distribution. 

Of  homestead  in  settlement  of  estate.     See  Homestead,  Jfl,  11-19. 
When  aliens  may  inherit.     See  Aliens,  1. 

Description. 

Of  land  in  deed.  See  Deed,  1-4;  Cancellation  of  Deed,  4- 
1.  A  description  of  land  by  boundary  lines  running  from  the  beginning  point  S. 
45°  W.  906  varas;  thence  N.  45°  W.  555  varas;  thence  S.  45°  E.  550,  to  the 
beginning  j-liow;-  an  obvious  omission  of  one  call,  between  the  second  and 
third,  which  may  be  supplied  with  reasonable  certainty,  and  such  description 
is  sufficient  in  a  partition  and  decree  of  foreclosure,  as  it  would  be  in  a  deed. 
Mansel  v.  Castles,  414. 
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2.  Though  after  locating  the  first  two  lines  as  called  for,  from  the  beginning 
point,  and  running  the  last  back  from  the  beginning  point,  three  sides  of  the 
survey  only  are  given  and  the  requisite  number  of  acres  may  be  included  by 
supplying  either  one  of  several  conjectural  lines,  the  probability  that  only  one 
call  was  omitted  presents  such  reasonable  certainty  as  we  act  on  in  the 
highest  concerns  of  life,  and  is  sufficient  for  the  purposes  of  the  law.    Id. 

Depositions. 

1.  When  counsel  procuring  the  taking  of  depositions  furnished  the  notary  with 

memoranda  of  the  matters  to  which  the  witnesses  would  testify,  prepared 
from  information  obtained  from  them  in  previous  conversations,  and  used  by 
the  notary,  where  matters  therein  contained  were  omitted  in  their  answers, 
to  suggest  such  omission  or  refresh  the  witnesses*  memory,  the  depositions 
should  have  been  suppressed  on  motion.    Rice  v.  Ward,  532. 

2.  It  did  not  devolve  upon  the  party  complaining  of  such  practice  to  show  that 

any  injury  resulted  from  the  irregularity  of  the  proceeding.  But  see  opinion 
for  circumstances  under  which  it  is  held  such  injury  might  be  inferred.    Id. 

3.  It  is  immaterial  that  the  notary  so  acted  with  innocent  purpose;   since,  by 

his  use  of  such  memoranda  he  undertook  to  do  for  the  plaintiffs  that  which 
made  him  their  representative  in  a  sense  in  which  he  did  not  represent  the 
defendants.    Id. 

4.  The  law  makes  the  notary,  in  taking  depositions,  the  mere  instrument  to  recoril 

and  transmit  that  which  the  witnesses  may  state  in  answer  to  questions 
which  are  furnished  by  the  parties,  and  he  has  no  authority  to  propound 
other  questions,  furnished  by  the  parties  or  of  his  own  suggestion,  in  order 
to  elicit  a  fuller  statement  from  the  witnesses.    Id. 

5.  The  use  by  the  notary  of  a  memorandum  furnished  by  a  party  to  aid  the 

memory  of  a  witness  testifjring  by  deposition  was  violative  of  the  right  of 
the  opposite  party  to  cross-examine  the  witness  upon  the  paper  used  as  ^-eU 
as  on  the  matter  called  out  by  its  use.    Id. 

Deyisee. 

See  Subrogation,  3. 

Disability. 

Prescription  against  persons  under.     See  Prescription,  1,  2. 

Dismissal. 

As  to  joint  maker  of  note.    See  Judgment,  6. 

Divorce. 

Effect  of  judgment  in,  upon  community  debts.    See  Cotifmunity  Property,  2,  3. 

Equitable  Title. 

Subject  to  limitation.     See  Limitation,  1. 
See  also  lAmitaiion,  11. 

Equity.  , 

See  Limitation,  9. 
1.  Plaintiff  seeking  reformation  of  a  trust  deed  securing  borrowed  money  and 
covering  property  inserted  through  fraud  of  the  lender's  agent  contrary  to 
the  borrower's  intention,  can  not  be  compelled  to  repay  the  borrowed  money 
as  a  condition  of  reforming  the  deed.    Conn  v.  Hagan,  334. 

Error. 

1.  Error  will  not  be  ground  for  reversal  unless  the  injustice  to  the  complaining 

party  will  be  corrected  on  a  new  trial.    RaiUcay  v.  Jackson,  263. 

2.  A  judgment  will  not  be  reversed  for  failure  to  comply  with  the  law  requiring 

the  submission  of  special  issues  when  requested,  where  such  law  has  been  so 
changed  since,  the  trial  as  to  place  the  submission  of  special  issues  within 
the  discretion  of  the  trial  judge.    Id. 
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3.  The  measure  of  liability  of  a  surviving  partner  rightly  administering  the  prop- 
erty being  neither  value  at  the  date  of  the  partner's  death  nor  that  at  the 
date  of  the  sale  by  the  survivor,  objection  of  defendant  to  proof  of  value  at 
latter  date,  on  the  ground  that  value  at  date  of  death  was  the  test,  did  not 
estop  him  from  urging  that  he  should  be  held  for  value  at  neither  date,  but 
only  for  amount  realized.    Oresham  v.  Harcourt,  149. 

Elections. 

1.  The  important  matter  in  every  election  is  that  the  will  of  the  voters  should  be 

fairly  expressed,  cyrectly  declared,  and  legally  enforced.  Compared  to  this, 
the  question  as  to  the  manner  and  time  of  ordering  the  election  is  of  trivial 
importance.    Scarbrough  v.  Eubank,  106. 

2.  The  determination  of  an  officer  empowered  to  order  an  election  for  the  re- 

moval of  the  county  seat,  upon  the  written  application  of  not  less  than  one 
hundred  freeholders,  resident  citizens,  that  the  requisite  number  of  qualified 
persons  had  so  applied,  was  conclusive  in  a  suit  brought  to  contest  the  va- 
lidity of  an  election  held  in  pursuance  of  such  order.    Id. 

Election  of  Bemedies. 

By  vendor.     See  Vendor  and  Vendee,  1-3. 

Electric  Wires. 

Injury  from  contact  with.    See  Negligefice,  1. 

Eminent  Domain. 

May  be  exercised  by  foreign  corporation.    See  Foreign  Corporation,  6. 

1.  The  statutes  conferring  power  to  condemn  land  upon  telegraph  companies  (Re 

vised  Statutes,  articles  C98,  099)  apply  to  telephone  companies  and  authorize 
a  like  procedure  by  them.    Railicay  v.  Telegraph,  etc.,  Co.,  313. 

2.  The  phrases  ''magnetic  telegraph  lines*'  and  "any  telegraph  lines,"  in  Revised 

Statutes,  articles  698,  699,  are  broad  enough  to  include  telephone  lines, — 
the  latter  being  but  another  method  of  accomplishing  the  one  purpose, — trans- 
mission of  messages  by  electricity    Id. 

3.  Though  the  telephone,  being  then  newly  invented  and  not  in  common  use, 

was  not  contemplated  by  the  Legislature  when  articles  698  and  699  author- 
izing condemnation  by  telegraph  companies  (incorporated  under  article  566) 
were  enacted,  the  amendment  of  article  566,  in  1891,  which  authorized  incorpo- 
ration for  the  construction  and  maintenance  of  a  "telegraph  and  telephone 
line,"  instead  of  "a  telegraph  or  a  telephone  line,"  as  in  the  amendment  of 
1885,  was  a  legislative  recognition  of  their  substantial  identity.    Id. 

Estates  of  Decedents. 

Administration  on  death  of  independent  executor.    See  Independent  Ewecutor, 

1,2. 
Disposition  of  homestead  in  settlement  of.    See  Homestead,  4-7,  11-19. 
Effect  of  foreclosure  in.    See  Foreclosure,  1,  2. 
See  also  Limitations,  6. 

Estoppel. 

By  judgment.    See  Res  Judicata,  3-6. 

1.  Whatever  moral   wrong   or   fraudulent   purpose   ipay   be   involved   in  a  false 

statement,  only  one  who  will  suffer  legal  injury  from  its  falsity  can  assert  it 
as  an  estoppel  against  proof  of  the  truth.    Anderson  v.  Walker,  119. 

2.  In   order  that  statements  by  a  bank  as  to   the  amount  of  county  funds  a 

treasurer  had  on  deposit,  made  to  a  finance  committee  appointed  by  the 
district  court  to  examine  his  accounts,  should  estop  the  bank  from  denying 
that  it  so  held  the  amount  represented,  it  should  appear  that  the  statement 
in  question  came  to  the  knowledge  of  the  authorities  representing  the  county 
and  influenced  them  to  take  or  omit  some  action  by  reason  of  it,  and  that 
the  coimty  had  sustained  loss  of  its  money  in  consequence  of  the  representa- 
tion.   Id, 
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3.  Allegation  of  failure  of  the  grand  jury  in  consequence  of  such  representationi 
to  indict  the  defaulting  treasurer  or  prevent  his  continuance  in  oflSce,  does 
not  establish  such  loss  to  the  county,  nor  can  the  court  supply  by  inference 
an  allegation  that  the  county  officers,  if  not  so  deceived,  might  have  se- 
cured some  redresa.    Id. 

Eyidence. 

Construction  given  foreign  statutes  not  proof  of  their  existence.    See  Foreign 

Late,  1. 
To  explain  statements  in  application.     See  In^uranfe,  7. 
Parol,  of  delivery  of  deed  in  escrow.    See  Cancell<ttioH  of  Detd,  IS. 
See  also  Impeachment  of  Witness,  1;  Xegligence,  5-7. 

1.  Issue  being  joined  as  to  whether  the  explosion  of  a  locomotive  was  caused  by 

the  engineer  suffering  the  water  to  become  too  low,  which  could  have  caused 
such  explosion,  it  appears,  only  in  case  of  the  absence  of  the  device  known 
as  a  ''soft  plug,"  the  absence  of  such  device  became  a  fact  material  to  the  in- 
quiry as  to  the  cause  of  the  explosion,  though  not  a  ground  for  recovery, 
and  evidence  thereof  was  admissible.    Railitay  v.  De  Earn,  74. 

2.  When  the  cause  of  an  accident  (explosion  of  an  engine)  was  in  issue,  either 

plaintiff  or  defendant  could  show  the  true  facts  with  reference  to  such  cause, 
whether  the  particular  evidence  offered  was  beneficial  to  the  one  offering  it 
or  to  his  adversary.    Id. 

3.  When  evidence  of  the  character  of  a  witness  at  a  date  remote  from  the  trial 

is  offered  to  impeach  or  sustain  him,  its  admissibility  is  largely  in  the  dis- 
cretion of  the  trial  judge.    Rice  v.  Ward,  533. 

Execution. 

Levy  of,  as  a  trespass.    See  Venue,  2. 

Preserving  life  of  judgment.     See  Judgment,  11,  12. 

Property  dedicated  to  public  use  not  subject.    See  Cemetery,  J--^. 

See  also  Innocent  Purchaser,  1. 

Fees  of  Office. 

Fee  Bill  of  1897  held  constitutional.    See  Constitutional  Lau:,  1-12. 
For  registration  of  railway  bonds.    See  Secretary  of  State,  1,  2. 

Fellow  Servant. 

See  Master  and  Servant,  8. 

Fences. 

See  Master  and  Servant,  5,  6;  Railu^ys,  3-6. 

Fire. 

Liability  of  railway  for.    See  yegligence,  3,  4- 
Suit  against  railway  for.     See  Venue,  1. 

Fixtures. 

1.  One  who  for  seven  years  occupied  land  belonging  to  his  sister-in-law  without 
paying  rent,  erected  a  granary  thereon,  no  agreement  giving  him  a  right  to 
remove  it  being  shown;  this  did  not  disprove  his  ownership  as  matter  of 
law,  and  a  finding  by  the  trial  court  that  there  was  a  tacit  understanding 
that  the  building  should  be  his  property  could  not  be  reviewed  by  the  Su- 
preme Court.     Insurance  Co.  v.  Wicker,  397. 

Foreclosure. 

Election  of  remedies  by  vendor.    See  Vendor  and  Vendee,  1-3. 
Who  may  plead  limitation.    See  Limitation,  2,  3,  4 
See  also  Vetidor  and  Vendee,  IS;  Waiver,  1. 
1.  Foreclosure  and  sale,  in  the  settlement  of  an  estate,  under  a  mortgage  given  by 
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a  decedent  who  had  conveyed  away  all  interest  in  the  land  in  her  lifetime, 
did  not  affect  the  rights  of  such  purchasers  from  her  who  were  not  made 
parties  to  the  proceedings.    Hanrick  v.  Gurley,  459. 

2.  The  fact  that  the  sale  by  a  decedent  reserved  an  express  lien  for  a  part  of  the 

purchase  money,  might  leave  such  title  in  her  estate  as  would  give  the  pro- 
bate court  jurisdiction  to  order  a  foreclosure;  but  this  principle  can  not  be 
invoked  to  sustain  the  sale  in  probate,  in  the  absence  of  proof  that  the  pur- 
chase money  notes  remained  unpaid.     Id. 

3.  Foreclosure  t)f  the  vendor's  lien  did  not  affect  the  rights  of  prior  purchasers 

from  the  vendee,  not  made  parties  to  the  suit,  of  a  part  of  the  incumbered 
land,  to  perfect  their  title  by  paying  their  equitable  proportion  of  the  debt 
to  the  purchaser  at  foreclosure  sale.    Thompson  v.  Rohinsony  165. 

4.  It  was  error  to  award  foreclosure  of  a  mortgage  in  a  case  where  no  such  re- 

lief was  asked  by  either  party,  and  especially  where  the  corporation  made 
a  party  was  held  not  to  be  identical  with  the  one  of  the  same  name  which 
owned  the  property.    First  Baptist  Church  v.  Fort,  216. 

Poreig^n  Corporation. 

Effect  of  its  charter  on  contracts  here.     See  CorporationSy  2. 

1.  Rights  of  property  acquired  by  a  foreign  corporation  under  a  permit  to  do 

business  in  the  State  obtained  under  a  previous  law,  if  such  as  are  protected 
by  the  Constitution,  need  no  issuance  of  another  permit  for  their  protection; 
and  an  amendment  of  the  law  requiring  conditions  for  obtaining  a  renewal  of 
such  permits  with  which  the  corporation  can  not  comply  is  not  unconstitu- 
tional as  impairing  such  previously  acquired  rights.  English,  etc.,  Inv.  Co. 
V.  Hardy,  289 

2.  A  foreign  corporation  is  not  entitled  to  a  mandamus  requiring  the  Secretary  of 

State  to  issue  a  permit  to  do  business,  where  it  does  not  show  that  50  per 
cent  of  its  authorized  capital  stock  has  been  subscribed  as  required  by  laws 
of  1897,  page  192,  subdivision  56.    Id. 

3.  A  foreign  corporation  does  not  violate  the  prohibition  of  article  745,  Revised 

Statutes,  against  doing  business  in  this  State  without  obtaining  a  permit,  by 
purchasing  in  another  State  a  bond  and  mortgage  issued  by  a  Texas  corpora- 
tion; nor  by  bringing  suit  in  this  State  to  enforce  collection  of  such  debt 
acquired  elsewhere;  nor  by  adjustment  of  such  debt  after  so  bringing  suit 
by  giving  extension  of  time  and  taking  new  security.  Security  Co.  v.  Pan- 
handle Natl.  Bank,  575. 

4.  The  business  prohibited  i8  the  ordinary  business  of  the  corporation;   article 

746  was  unnecessary  if  the  mere  bringing  of  suit  was  prohibited  by  article 
745;  article  746  does  not  prohibit  all  suits,  but  merely  denies  the  right  of  a 
foreign  corporation  to  bring  suit  upon  any  cause  of  action  arising  after  it 
has  done  business  in  this  State  without  a  permit,  showing  that  the  bringing 
of  suit  was  not  regarded  as  prohibited,  as  such  business,  by  article  745;  and  if 
collection  of  the  debt  was  not  such  business,  its  adjustment  was  not.    Id. 

6.  A  foreign  corporation  transporting  cattle  from  its  ranch  in  New  Mexico  to 
one  in  Texas,  by  driving  them  to  a  railroad  station  in  Texas  and  there 
shipping  to  the  Texas  ranch,  was  engaged,  in  such  shipment,  in  interstate 
commerce,  and  could  recover  for  damages  in  their  transportation  though  hav' 
ing  no  permit  to  do  business  in  Texas.    Railway  v.  Davis,  378. 

6.  The  power  to  enjoy  all  the  privileges  conferred  by  the  laws  of  the  State  on 
domestic  corporations,  given,  by  article  745,  Revised  Statutes,  to  foreign 
corporations  obtaining  permit  to  do  business  in  this  State,  embraces  the  right 
possessed  by  a  similar  domestic  corporation  to  exercise  eminent  domain. 
Railway  v.  Telegraph,  etc.,  Co.,  314. 

Foreign  Law. 

Proof  of.    See  Community  Property,  1. 
1.  While  the  construction  placed  on  statutes  of  another  State  by  its  courts  will 
usually  be  followed  by  ours,  their  opinions  are  not  evidence  of  the  existence 
of  the  statutes  which  they  construe.     Seiders  v.  Merchants  Life  Assn.,  195. 
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Forfeiture. 

Contracts  construed  to  prevent.    See  Insurance,  3. 

Fraud. 

Reformation  of  contract  for.  See  Reformation  of  Instrument ^  1. 
1.  The  lender  of  money  is  bound  by  the  fraud  of  agents  effecting  his  loan  upon 
mortgage,  in  misrepresenting  to  the  borrower  the  contents  of  the  instru- 
ment, though  they  were  authorized  to  loan  only  upon  'security  to  he.  ap- 
proved by  another  agent  of  the  lender,  who  passed  on  the  security  without 
knowledge  of  any  fraud  affecting  its  validity.    Conn  v.  Hagan,  334. 

Gamishment. 

Against  assignee  by  nonaccepting  creditor.    See  Assignment  for  Creditors,  2. 

General  Land  Office. 

1.  Under  Revised  Statutes,  articles  4045,  4047,  4048,  the  Commissioner  of  the  Gen- 
eral Land  Office  is  intrusted  with  a  discretion  as  to  permitting  examination 
of  the  records  of  that  office  by  others  than  employes,  and  can  not  be  compelled 
by  mandamus  to  permit  such  examination.    Anderson  r.  Rogan,  182. 

Habeas  Corpus. 

By  parent  for  custody  of  child.    See  Burden  of  Proof,  1,  2. 

Highway. 

Establishing  by  prescription.    See  Prescription,  1,  2, 

Homestead. 

See  Jurisdiction  of  Supreme  Couri,  1,  2. 

1.  The  use  of  a  town  lot  as  a  garden  in  which  to  raise  fruits  and  vegetables  for 

family  consumption  is  sufficient  to  constitute  it  a  part  of  the  residence 
homestead,  though  detached  therefrom  and  in  another  part  of  the  town. 
Anderson  v.  Sessions,  279. 

2.  The  intention  of  the  owners  to  make  certain  property  their  homestead  at  some 

future  time  did  not  make  it  such.    West  End  Town  Co.  v.  Origg,  451. 

3.  A  contract  by  the  owners  of  a  lot  to  construct  thereon  a  residence  for  their 

occupancy,  designated  it  as  their  homestead  from  that  time,  but  did  not  ren- 
der void  a  mortgage  for  the  cost  of  building  imposed  as  a  part  of  the  trans- 
action by  which  such  homestead  designation  was  effected.    Id. 

4.  The  purchase  of  and  residence  on  land  by  the  husband,  after  voluntary  separa- 

tion from  him  by  the  wife,  does  not  constitute  such  property  the  homestead 
of  the  family,  where  it  was  never  intended  by  either  that  the  wife  should  re- 
side there.  Henderson  v.  Ford,  46  Texas,  627,  and  Clements  v.  Lacy,  51 
Texas,  160,  distinguished.    Linares  v.  Linares,  84. 

5.  Where  separation  from  the  husband  was  without  fault  of  the  wife,  she  was 

entitled  to  an  allowance  from  the  estate  of  the  deceased  husband,  in  lieu  of 
the  homestead,  though  his  residence,  not  being  the  homestead  of  the  family, 
could  not  be  set  aside  to  her  as  such.    Id. 

6.  A  wife  separating  from  her  husband  for  sufficient  cause  does  not  forfeit  her 

right  to  the  homestead  and  widow's  allowance  from  his  estate;  and  the 
burden  is  upon  the  administrator  resisting  such  allowance  to  show  the  facts 
from  which  such  forfeiture  would  result.    Id. 

7.  A  judgment  setting  aside  to  the  widow,  as  homestead,  property  which  was  not 

such  in  fact,  will  be  affirmed,  where  the  right  of  the  widow  to  take  the  same 
in  lieu  of  homestead  allowance  was  clear,  though  she  had  not  asked  that  re- 
lief.   Id. 

8.  The  statute  providing  for  designation  of  homestead  froln  a  larger  tract  (Re- 

vised Statutes,  article  2403),  does  not  authorize  the  head  of  the  family,  in 
making  such  designation,  to  change  his  homestead,  by  abandoning  a  portion 
of  it  in  actual  use  and  occupancy,  and  to  substitute  land  never  used  and 
wholly  disconnected  from  the  home  of  the  family.  Affleck  v.  Wangermann, 
351. 
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9.  The  statute  simply  empowers  the  owner  to  separate  his  actual  homestead,  as 
exempted  by  law  and  as  used  by  him  and  his  family,  from  that  i>ortion  of  a 
tract  or  tracts  used  for  like  purposes  but  in  excess  of  what  the  law  permits 
to  be  exempted.  He  can  not  abandon  land  actually  used,  and  select  a  de- 
tached tract  not  before  used,  but  intended  to  be  used  in  the  future.    Id. 

10.  The  head  of  a  family  owning  219  acres  of  land  in  one  body,  inclosed  and  partly 

cultivated  (embracing  his  home),  and  also  a  detached  tract  of  thirty-nine 
acres  of  woodland,  designated,  under  the  statute,  as  his  homestead,  the  lat- 
ter tract  and  161  acres  of  the  former,  including  residence  and  improvements. 
He  then  mortgaged  the  part  of  the  first  tract  not  designated  as  homestead, 
and  it  was  sold  under  foreclosure.  Held,  in  suit  by  those  holding  under  the 
foreclosure  sale,  that  such  designation  did  not  make  the  woodland  tract, 
not  previously  so  used,  a  part  of  the  homestead  nor  work  an  abandonment  of 
the  homestead  right  in  the  part  of  the  larger  tract  not  designated  as  such. 
Id. 

11.  Article  2063,  Revised  Statutes,  does  not  conflict  with  article  16,  section  52,  of 

the  Constitution  of  the  State.  The  latter  has  no  reference  to  the  rights  of 
creditors,  but  only  to  the  rules  of  descent;  it  abrogates  the  former  rule 
which  gave  the  homestead  of  an  insolvent  estate  absolutely  to  the  widow 
and  minor  children,  and  secures  to  the  adult  heirs  their  rights  therein  after 
termination  of  the  homestead  use.    Ford  v.  SimSf  586. 

12.  A  homestead  upon  which  a  lien  has  been  given  by  the  husband  and  wife,  before 

its  designation  as  such,  and  acknowledged  in  a  manner  legally  binding  upon 
the  wife,  can  not  after  the  husband's  death,  be  set  aside  to  the  widow  and 
minor  children  free  from  such  lien.    Rev.  Stats.,  art.  2053.    Id. 

13.  Conceding  that  an  unmarried  son  supporting  his  mother  is  entitled  to  the  ex- 

emption as  homestead  of  his  home  occupied  by  them,  the  mother  can  not 
hold  such  homestead  after  the  death  of  the.  son,  as  against  his  creditors; 
since  she  can  not  inherit  his  exemption,  nor  is  she  one  for  whose  use  it  can 
be  set  aside  under  the  terms  of  section  52,  article  16,  of  the  Constitution, 
or  article  2046  of  Revised  Statutes.    Roots  v.  Rohertsony  365. 

14.  The  exemption  expressed  in  the  Constitution,  article  16,  section  50,  applies  to 

property  while  the  head  of  the  family  is  living;  but  furnishes  no  rule  for  its 
disposition  after  his  death.  This  is  left  to  the  Legislature  except  as  to  the 
manner  of  its  descent  and  the  use  reserved  to  the  surviving  spouse  and  minor 
children;  to  these  the  homestead  exemption  does  not  descend  as  heirs,  but 
they  take  it,  exempted  from  the  debts  of  the  ancestor,  by  the  terms  of  the 
statute  and  Constitution.    Id. 

15.  The  effect  of  section  62  of  article  16  of  the  Constitution  is  to  change  the  rule 

established  under  the  Act  of  1848  giving  to  the  surviving  widow  and  minor 
children  absolute  title,  to  the  exclusion  of  other  heirs,  to  the  homestead  of  an 
insolvent  set  aside  to  them,  and  to  provide  that  in  such  case  the  title  should 
vest  in  the  heirs,  but  the  widow  and  minor  children  should  have  a  right 
to  use  it  under  the  limitations  expressed  in  the  Constitution.    Id. 

16.  The  portion  of  article  2055,  Revised  Statutes,  which  gives  to  the  widow  and 

minor  children  absolute  title  to  the  homestead  in  case  the  estate  be  insolvent 
is  in  conflict  with  section  52  of  article  16  of  the  Constitution  and  to  that 
extent  void  as  to  the  other  heirs.    Id. 

17.  Upon  the  death  of  one  who  was  the  head  of  a  family,  leaving  a  widow  and 

minor  children  or  either,  it  is  made  the  duty  of  the  county  court  to  set  aside 
the  homestead  and  other  exempted  property  to  such  widow  and  minor  child- 
ren, who  would  be  entitled  to  the  use  of  the  homestead  under  the  limitations 
of  section  52  of  article  16  of  the  Constitution;  but  the  title  to  the  property 
would  vest  in  all  of  the  heirs;  not,  however,  subject  to  the  debts  of  the  de- 
ceased, because,  being  set  apart  by  the  court,  it  is  withdrawn  from  the  ad- 
ministration of  his  estate,  and  would  not  afterwards  become  subject  to  the 
payment  of  debts  if  not  used  as  a  homestead.    Id. 

18.  There  is  no  provision  of  the  law  that  authorizes  a  court  to  set  apart  exempt 

property  of  an  estate  to  the  surviving  constituents  of  every  family  to  which 
it  may  have  been  exempted.    The  constituents  so  entitled  are  named  in  the 
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law  and  the  Constitution,  and  the  mother  of  deceased  is  not  so  named  and 
has  no  homestead  right  in  the  property.  Id. 
19.  The  exemption  of  property  from  forced  sale  can  not  be  transmitted  by  descent 
nor  transferred  by  will;  the  rights  of  a  creditor  of  deceased  attach  to  the 
homestead  upon  his  death  in  preference  to  those  claimed  by  a  devisee  under 
the  will.    Id. 

Husband  and  Wife. 

Propyerty  acquired  in  another  State.     See  Community  Property,  1. 
Rights  when  living  separate.    See  Homeatecid,  4-6. 

Impeachment  of  Witness. 

1.  Evidence  of  statements  made  by  a  witness  may  be  admissible  to  impeach  him, 
though  otherwise  but  hearsay,  and  the  objection  that  no  predicate  was  laid 
for  their  introduction  must  be  made  at  the  time  in  order  to  be  available. 
Railway  v.  Jackson,  263. 

Inadequate  Price. 

See  Innocent  Purchaser,  1. 

Independent  Executor. 

1.  Where  a  testator  has  provided  for  an  independent  administration  of  his  es- 

tate, under  Revised  Statutes,  article  1995,  the  probate  court  has  no  power, 
on  the  failure  to  accept  or  the  death  of  the  executor  named  by  the  will,  to 
appoint  an  independent  executor  with  power  to  settle  the  estate  without 
control  of  the  court,  such  as  was  conferred  by  the  will.  In  re  Estaie  of  Grant, 
68. 

2.  An  express  provision  by  will  that  on  the  death  of  the  independent  executor 

named  the  court  should  appoint  an  executor  with  the  same  powers,  can  not 
authorize  such  appointment;  the  court  can  act  in  such  cases  only  under  the 
general  law.    Id. 

Indorser. 

1.  Without  approving  the  ruling  of  the  Ck)urt  of  Civil  Appeals  herein  that  suit 

on  all  of  three  notes,  secured  by  vendor's  lien  and  falling  due  at  different 
dates,  must  have  been  brought  on  maturity  of  the  first,  in  order  to  hold 
liable,  without  protest,  an  indorser  upon  one  of  the  notes  maturing  at  a  later 
date,  it  is  held  that  their  conclusion  that  the  indorser  was  released  was  cor- 
rect,—suit  having  been  brought  on  neither  note  at  the  first  term  after  ma- 
turity and  the  insolvency  of  the  principal,  as  an  excuse  for  a  failure  to  do  so, 
not  being  established.     Smith  d  Co.  v.  Ojerholm,  35. 

2.  Insolvency  of  the  principal  is  made  to  excuse  suit  against  him  at  the  first  terra 

on  the  ground  that  such  suit  would  result  in  no  good  (Revised  Statutes,  article 
1204),  and  such  insolvency  is  not  established  when  any  part  of  the  debt  can 
be  made  by  execution  against  him,— the  term  as  used  in  the  statute  not  bear- 
ing the  technical  sense  of  inability  to  meet  his  obligations  in  the  regular 
course  of  business.    Id. 

3.  A  principal  debtor  holding  property  against  which  a  lien  may  be  enforced  to 

secure  the  note  sued  on,  is  not  insolvent,  within  the  meaning  of  the  statute, 
so  as  to  excuse  suit  at  the  first  term  in  order  to  hold  his  indorser.    Id. 

Innocent  Purchaser. 

I.  Gross  inadequacy  of  price  may  constitute  evidence  to  support  a  finding  that  otie 
is  not  an  innocent  purchaser,  though  without  other  notice  of  adverse  title. 
Hanrick  v.  Ourley,  459. 

Insolvency. 

Defined.    See  Indorser,  2. 

Effect  of  bankrupt  act  on  insolvency  law.    See  Assignment  for  Creditors,  1,  2. 
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Insurance. 

1.  A  policy  of  life  insurance  which  promised  payment  on  fulfillment  of  its  condi- 

tions, at  the  home  office  of  the  company,  in  Missouri,  was  governed,  as  to  the 
effect  of  its  conditions  as  to  misrepresentations  in  the  application,  by  the 
statute  of  that  State,  and  therefore  not  avoided  by  the  falsity  of  such  state- 
ments where  the  matter  misrepresented  did  not  contribute  to  the  event  on 
which  the  policy  became  payable.    Seidei'S  v.  Merchants  Life  Assn.,  194. 

2.  The  fact  that  the  laws  of  this  State  require  an  insurance  company  of  another 

State  to  maintain  in  this  a  local  office  and  agent  on  whom  senrice  may  be 
had,  as  a  condition  of  doing  business,  does  not  make  its  contract,  where 
performable  at  its  home  office,  governed  by  the  laws  of  Texas.    Id. 

3.  Insurance  contracts  will  be  construed  most  strongly  against  the  company,  and 

so  as  to  prevent  forfeitures  of  the  rights  of  the  insured  if  consistent  with 
the  terms  of  the  policy.    Id. 

4.  An  applicant  for  insurance,  to  become  effective  from  the  date  of  application 

on  its  approval  by  the  company,  and  who  pays  the  premium  on  a  receipt 
providing  that  no  insurance  shall  be  effected  and  the  money  shall  be  returned 
should  the  applicant  receive  no  notification  within  thirty  days  of  any  action 
on  such  application,  may,  on  failure  to  receive  such  notice  within  the  time 
limited,  refuse  the  policy,  though  issued  within  the  time,  and  recover  back 
the  premium  paid.     Insurance  Co.  i\  Elliotty  144. 

5.  A  mortgagee  secured  by  making  an  insurance  policy  on  the  mortgaged  property 

payable  to  him  as  his  interest  may  appear  can  not  be  deprived  of  his  interest 
in  such  policy  by  a  change  in  the  policy  by  the  insurer  and  insured,  inserted 
without  his  consent.     Security  Co.  t\  Panhandle  Xatl.  Bank,  576. 

6.  Where  liability  on  an  insurance  policy  is  contested  on  the  ground  of  a  false 

statement  by  insured  in  making  proofs  of  loss,  the  latter  may  show,  in 
avoidance,  that  the  statement  was  not  willfully  false.  Insurance  Co.  v. 
Wicker,  390. 

7.  The  statement  of  insured,  to  one  then  engaged  in  making  out  his  proofs  of 

loss,  that  he  did  not  own  the  land  on  which  the  insured  building  was  situated, 
was  not  admissible  to  show  that  there  was  no  intentional  misstatement  as 
to  his  ownership,  where  it  was  sought  to  avoid  liability  because  he  had 
sworn  that  a  building  was  his  property,  which  was  situated  on  the  land 
of  another,  without  right  on  his  part  to  remove  it.    Id. 

8.  An  insurance  i>oliey  conditioned  to  be  void  if  the  property  was  ** incumbered" 

by  mortgage,  was  not  avoided  by  the  existence,  at  the  time  it  was  issued, 
of  a  chattel  mortgage,  signed  and  registered,  but  never  delivered  because 
the  loan  to  be  secured  thereby  was  never  obtained.    Id. 

9.  An  insurance  policy  conditioned  to  be  void  if  the  property  be  or  become  in- 

cumbered by  a  chattel  mortgage  was  rendered  invalid  by  the  existence  of 
such  mortgage  at  the  time  of  its  issuance,  though  the  insured  discharged  such 
mortgage  on  the  day  following.    Id. 

10.  In  an  action  on  an  accident  policy  securing  a  weekly  indemnity  for  injuries 

which  should  "wholly  disable  and  prevent  the  assured  from  performing  any 
and  every  kind  of  duty  pertaining  to  his  occupation,"  a  charge  authorizing 
recovery  if  insured  was  disabled  and  prevented  from  performing  such  duties 
*in  a  manner  reasonably  as  effective  as  *  *  *  if  he  had  not  sustained 
such  injury,"  is  erroneous.    Fidelity,  etc.,  Co.  v.  Getzendanner,  487. 

11.  Such  charge  can  not  be  justified  by  the  fact  that  the  alleged  disability  was  a 

mental  one, — the  gradations  in  mental  deteriorations  being  infinite,  as  in 
physical.    Id. 

12.  It  seems,  however,  that  in  the  description  of  the  disability  for  which  indemnity 

is  provided  in  an  accident  insurance  policy,  the  language  "wholly  disable  and 
prevent  the  assured  from  performing  any  and  every  kind  of  duty  pertaining 
to  his  occupation"  is  not  to  be  taken  literally.    Id. 

Interest. 

Allowed  surviving  partner  on  advancements.    See  Partnership,  4- 

As  damages  for  stock  killed.     See  Railways,  7,  8. 

On  redemption  of  land  from  tax  sale.     See  Constitutional  Law,  19. 
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Interstate  Commerce. 

See  Foreign  Corporation,  5. 

Joint  Obligors. 

Dismissal  as  to  one.    See  Judgment,  6,  7. 

Judgment. 

Can  not  be  paid  to  clerk  of  court.    See  Payment,  1. 
Description  of  land  in.     See  Description,  1,  2. 
Enforcement  of  part  by  appellant.    See  Appeal,  1,  2. 
See  also  Limitation,  6;  Rea  Judicata,  1-1;  Verdict,  1. 

1.  Failure  to  enter  upon  the  minutes  of  the  court  a  judgment  making  final  di»- 

position  of  the  case  does  not  change  its  attitude,  and  no  further  proceedings 
can  be  had  at  a  subsequent  term  except  to  enter  such  order  nunc  pro  tunc. 
Tewas,  etc..  Loan  Co.  v.  Winter,  560. 

2.  In  order  to  constitute  a  final  judgment  dismissing  a  cause  there  must  be  nn 

express  adjudication  to  that  effect.  It  is  not  sufficient  that  the  court  make  a 
ruling  which  should  logically  lead  to  a  final  disposition  of  it,  but  the  conse- 
quence of  the  ruling  to  the  parties  must  also  be  declared.    Id. 

3.  Sustaining  exceptions  going  to  the  foundation  of  plaintiff's  action  as  pleaded, 

without  entering  judgment  or  taking  further  action  thereon,  did  not  opyerate 
as  a  dismissal.    Plaintiff,  notwithstanding  such  ruling,  had  a  right  to  amend 
his  pleadings  so  long  as  the  case  remained  in  court;  the  order  remained  in- 
'  terlocutory  and  the  case  open  to  proceedings  at  a  subsequent  term.    Id. 

4.  A  defendant  whose  exceptions  were  sustained,  but  no  order  entered  thereon, 

a  judgment  being  rendered  against  him  at  a  subsequent  term,  was  bound 
by  such  judgment  until  reversed  on  appeal,  the  entry  of  such  final  judgment 
prevailing  over  the  rulings  made  on  the  demurrer.    Id. 

5.  The  description  of  land  in  a  judgment  of  foreclosure  being  sufficient  to  enable 

the  court  to  supply,  from  those  given,  an  omitted  call,  and  thus  identify  the 
land, — it  was  not  competent  for  plaintiff  to  maintain  a  proceeding  for  the 
correction  of  a  judgment  not  needing  correction,  nor  to  tax  defendant  with 
costs  therefor.    Man»el  v.  Castles,  414. 

6.  Judgment  against  one  of  the  joint  makers  of  a  note,  after  diamisnal  as  to 

another  who  was  jointly  sued  and  cited  and  had  answered,  did  not  relca.se 
the  latter  from  liability,  and  could  not  be  pleaded  in  bar  of  a  second  suit 
against  him.    Bute  v.  Brainerd,  137. 

7.  Article  1256,  Revised  Statutes,  applies  to  defendants  who  are  joint  promisors; 

and,  if  it  changes  the  law  requiring  them  to  be  jointly  sued  only  ^  far  as 
to  authorize  dismissal  as  to  defendants  not  cited  without  releasing  them, 
still,  article  1203,  which  permits  suit  against  principal  obligors  either  alone  or 
jointly,  has  the  effect  to  abolish  entirely,  as  to  principals,  the  common  law 
rule  requiring  joint  obligors  to  be  jointly  sued.    Id. 

8.  A  justice's  judgment  foreclosing  a  mortgage  on  personal  property  can  not  be 

collaterally  attacked,  in  a  subsequent  suit  between  the  parties,  on  the  ground 
that  the  value  of  the  property  was  beyond  the  amount  of  which  the  court 
had  jurisdiction,  when  the  judgment  was  silent  as  to  value.  Endel  v.  tJofritt, 
540. 

9.  Neither  the  affidavit   for  sequestration  of  mortgaged  property  pending  fore- 

closure, nor  the  return  of  the  officer  upon  the  writ,  determined  the  value  of 
the  property,  which  was  a  matter  of  proof  on  the  trial;  and,  where  the  record 
was  silent,  it  would  be  conclusively  presumed,  on  collateral  attack,  that  the 
value  was  proved  on  the  trial  to  be  an  amount  within  the  jurisdiction.     Id. 

10.  A  creditor  of  an  estate  holding  a  mortgage  on  land  transferred  by  order  of 

the  probate  court  to  one  assuming  payment  of  the  debt  can  enforce  payment 
and  foreclosure  against  the  party  so  assuming  the  debt  by  suit  in  the  district 
court;  he  is  not  bound  by  a  subsequent  judgment  in  the  probate  court  by 
which  it  is  attempted  to  shift  the  title  back  into  the  estate,  without  his  con- 
sent, after  the  time  for  establishing  his  mortgage  there  had  expired.  Ameri- 
•  can,  etc.,  Mortgage  Co.  v.  MacdoncU,  398. 

11.  A  judgment  on  which  execution  issued  withon  one  year  from  its  rendition  docs 
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not  become  dormant  until  ten  years  after  the  last  issuance  of  execution 
thereon.  Wilooo  v.  First  Natl.  Bank,  323. 
12.  Though  the  Act  of  1866  (Paschal's  Digest,  articles  7005-7007)  providing  that 
"no  judgment  ♦  ♦  *  shall  become  dormant  unless  ten  years  shall  have 
elapsed  between  the  issuance  of  executions  thereon''  was  not  incorporated 
in  the  Revised  Statutes  of  1879,  article  3160,  as  well  as  the  report  of  the  re- 
visers, shows  that  it  was  not  intended  to  change  the  rule  there  laid  down, 
but  that  they  proceeded  on  the  theory  that  the  common  law  rule  as  to  dor- 
mancy of  judgments  (similar  to  that  of  the  Act  of  1866)  and  not  the  rule 
once  announced  in  De  Witt  v.  Jones,  17  Texas,  620,  was  in  force.    Id. 

Judgment  Lien. 

Of  creditor  prevails  over  partition  in  divorce.  See  Community  Property,  2,  3. 
See  also  Notice,  1. 
1.  The  failure  of  the  clerk  to  enter  upon  the  record  the  day  and  hour  of  recording 
the  abstract  of  a  judgment  (Revised  Statutes,  article  3287)  does  not  affect  its 
lien,  which  attaches  by  the  terms  of  the  law  (Revised  Statutes,  article  3289) 
from  the  time  the  abstract  is  recorded  and  indexed,— the  act  of  recording 
being  complete  when  the  abstract  was  transcribed  on  the  record.  Rev.  Stats., 
art.  3283.    Yidor  v.  Rawlins,  259. 

Jurisdiction. 

Of  State  court  after  removal  of  cause.    See  Removal  of  Causes,  3,  4*  5. 

1.  The  jurisdiction  of  the  district  court  over  a  suit  to  foreclose  a  lien  on  land, 

included,  as  a  part  of  the  power  to  pass  on  plaintiff's  claim,  the  power  to 
determine  any  matter  of  defense  which  could  be  plead  against  it, — such  as 
an  offset,  though  not  large  enough  in  amount  to  give  jurisdiction  in  an  inde- 
pendent suit;  and  incidental  to  this  the  court  had  power  to  determine  the 
whole  question  of  indebtedness  between  the  parties,  and  to  render  judgment 
for  him  in  whose  favor  a  balance  was  found  to  exist.  Garrett  v.  Robinson, 
406. 

2.  Where,  to  a  suit  in  district  court  on  a  note  and  mortgage  for  $300  by  an  as- 

signee after  maturity,  defendant  plead  in  offset  a  note  for  $349  given  by  the 
payee,  who  became  a  party  to  the  suit,  such  court  had  jurisdiction  to  give 
defendant  judgment  against  such  original  payee  for  the  excess  of  his  offset 
over  the  note  sued  on.    Id. 

Jurisdiction  of  Supreme  Court. 
See  Statement  of  Facts,  2. 

1.  Under  the  eighth  exception  to  the  general  rule  denying  to  the  Supreme  Court 

the^  power  to  grant  writs  of  error  in  cases  reversed  and  remanded  (Revised 
Statutes,  article  941),  it  is  not  sufficient  that  the  applicant  allege  that  the 
judgment  practically  settles  the  case;  it  must  appear  from  the  record  and  the 
opinion  that  such  is  the  fact.    Douglass  v.  Blount,  499. 

2.  Where  the  ruling  of  the  Court  of  Civil  Appeals  in  reversing  and  remanding  a 

judgment  for  the  recovery  of  land  gave  appellee  the  right  to  recover  upon  a 
new  trial  by  amending  his  pleadings  and  offering  to  pay  appellant  the  amount 
paid  for  it  by  him  at  a  sheriff's  sale,  the  latter  could  not  have  writ  of  error 
on  allegation  that  this  judgment  settled  the  case,  since  he  could  not  show  that 
his  adversary  would  avail  himself  of  the  privilege.    Id. 

3.  An  applicant  for  writ  of  error  can  not  show  jurisdiction  over  a  case  reversed 

and  remanded  by  alleging  that  it  practically  settles  the  case,  though  thereby 
he  admits  his  inability  to  produce  further  evidence,  where  the  judgment  is 
such  that  the  result  may  be  altered  by  the  introduction  of  further  evidence 
by  his  adversary.    Id. 

4.  The  requirement  that,  where  writ  of  error  is  granted  because  the  ruling  prac- 

tically settles  the  case,  the  Supreme  Court  on  approving  the  ruling  shall  ren- 
der final  judgment,  forbids  the  exercise  of  this  jiuisdiction  in  a  case  where 
the  pleadings  have  been  held  insufficient  to  warrant  the  proper  judgment.  Id. 

5.  In  view  of  the  distinction  recognized  in  Fisher  v.  Whitehead,  58  Texas,  371, — 
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Jurisdiction  of  Supreme  Court— cofifinuee^. 

though  the  reason  therefor  is  not  perceived, — a  judgment  giving  preference 
to  the  vendor's  lien  securing  a  note  assigned  by  the  vendor  over  that  of 
notes  retained  by  him  is  not  so  in  conflict  with  Salmon  v.  Downs,  55  Texas, 
243,  and  Wooters  v.  Hollingsworth,  58  Texas,  371,  as  to  give  the  Supreme 
Court  jurisdiction  on  that  ground.     Id. 

6.  It  is  not  ground  for  entertaining  jurisdiction  by  the  Supreme  Court  over  a 

reversed  and  remanded  case  that  the  decision  of  the  Court  of  Civil  Appeals 
overrules  a  decision  of  the  Supreme  Court  which  the  latter  had  itself  already 
overruled.    Id. 

7.  In  order  to  give  the  Supreme  Court  jurisdiction  to  review,  on  the  ground  that 

it  overrule^  a  former  decision,  a  judgment  reversing  and  remanding,  a  well 
defined  conflict  between  the  two  decisions  must  appear.  Aatman  c.  Dittman, 
37. 

8.  The  ruling  of  the  court  of  Civil  Appeals  in  this  cause  (52  Southwestern  Re- 

porter, 96),  distinguished  from  that  in  Stephens  v.  Mathews,  69  Texas  341. 
Though  the  grounds  on  which  it  is  sought  to  distinguish  a  case  from  a  former 
decision  may  be  questionable,  a  decision  professing  to  adhere  to,  but  to  dis- 
tinguish, can  not  give  the  Supreme  Court  jurisdiction  on  the  ground  that  it 
overrules.    Id. 

9.  The  Supreme  Court  has  jurisdiction  to  grant  writ  of  error  on  an  action  for 

more  than  one  thousand  dollars,  though  it  be  a  consolidation  of  two  suits 
for  amounts  within  the  jurisdiction  of  the  county  court  when  sued  sepa- 
rately.   Security  Co.  v.  Panhandle  Natl.  Bank,  575 

10.  The  question  whether  article  269  of  the  Revised  Statutes,  giving  the  district 

court  jurisdiction  of  a  summary  motion  against  an  attorney  on  account  of 
money  collected,  is  constitutional  as  applied  to  a  controversy  involving  less 
than  $500,  held  not  to  be  involved  in  this  case,  so  as  to  give  the  Supreme 
Court  jurisdiction  to  review  a  judgment  of  reversal  and  remand,  in  view  of 
the  legislation  governing  the  jurisdictions  of  the  district  and  county  courts 
respectively  in  Bexar  County.     Blair  v.  Blanton^  348. 

11.  Where,  at  the  time  of  the  passage  of  the  Act  of  1899,  page  19,  defendant  was 

claiming  $695.30  in  reconvention  to  plain tiff"'s  demand  for  $290.60,  the  amount 
then  involved  and  not  the  amount  originally  sued  for,  determined  the  jiu-is- 
diction,  which  under  that  act  remained  in  the  District  Court.    Id. 

12.  A  conclusion  of  law  by  a  trial  court,  that,  from  certain  facts  found,  the  prop- 

erty in  question  was  homestead,  will  not  be  considered  a  conclusion  of  fact, 
but  will  be  reviewed  by  the  Supreme  Court  as  a  question  of  law.  West  End 
Town  Co.  V.  Grigg,  451. 

13.  The   Supreme  Court  is  without  jurisdiction  to  issue  the  writ   of  mandamus 

against  a  county  judge,  he  not  being  an  oflicer  of  the  State  government 
within  the  meaning  of  article  946,  Revised  Statutes.  Following  Travis  County 
v.  Jourdan,  91  Texas,  217.    Turner  v.  Cotton,  559. 

Killing  Stock. 

Sec  Railtcays,  S-S 

Land. 

Alien  may  inherit.     See  Aliens,  1. 

Legal  Titie. 

See  Vendor  and  Vendee. 

Action  for  trespass  by.    See  Venue,  2. 
,   On  interest  in  partnership.    See  Partnership,  5. 

Lien. 

See  Limitations,  5,  7;  Subrogation,  1;  Pcrtnership,  2. 
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Limitation. 

Of  suits  tor  taxes  held  unconstitutional.    See  Constitutional  Law,  18. 
Setting  up  new  cause  of  action.    See  Amendment,  1. 
See  also  Partnership,  2. 

1.  There  is  no  distinction,  in  our  practice,  between  actions  upon  legal  and  those 

upon  equitable  demands;  a  petition  seeking  to  establish  the  existence  of  a  lost 
deed  of  trust  is  an  action  (within  the  meaning  of  article  3358,  Revised  Stat- 
utes) which  is  barred  within  four  years  after  the  right  to  bring  it  accrued. 
Farmers  L.  d  T.  Co.  v,  Beckley,  267. 

2.  The  holder  of  notes  secured  by  lien  can  not  assert  limitation  to  defeat  the  lien 

of  another  note  having  the  same  security,  where  the  maker  of  the  notes  and 
owner  of  the  land  foreclosed  on  makes  no  defense.  Columbia  Ave.  Saving, 
etc.,  Co.  V.  Straum,  48. 

3.  Three  purchase  money  notes  being  secured  by  the  same  lien,  the  holder  of 

two  sued  the  maker  for  debt  and  foreclosure  (the  latter  making  no  defense) 
and  plead  limitation  against  the  holder  of  the  third  note,  who,  being  made 
a  defendant,  also  sought  foreclosure.  Held,  that  plaintiff  could  not  avail  him- 
self of  the  bar.    Id. 

4.  This  case  distinguished  from  those  permitting  a  purchaser  of  the  land  to  assert 

limitation  against  a  lien  created  by  his  vendor.    Id. 

5.  Though  the  limitation  which  bars  an  action  does  not  extinguish  the  debt,  nor 

destroy  the  right  to  sell  without  suit  a  pledge  securing  it,  nor,  perhaps,  pre- 
vent the  creditor  from  appropriating  to  payment  of  the  debt  the  proceeds 
of  property  lawfully  coming  into  his  hands  on  which  he  had  a  lien  for  such 
debt,  this  principle  can  not  be  invoked  by  a  surviving  partner,  whose  pos- 
session, being  by  operation  of  law  and  not  by  agreement  of  the  parties,  is 
not  that  of  a  pledgee.    Oresham  v.  Harcourt,  150. 

6.  Since  a  mortgage  subsists  so  long  as  the  debt  is  not  barred,  and  such  debt  is 

merged  in  a  judgment  establishing  it  as  a  claim  against  the  estate  of  the 
debtor,  and  against  such  judgment  no  limitation  runs  so  long  as  the  adminis- 
tration remains  open,  limitation  as  to  its  enforcement  against  the  heirs  after 
close  of  the  administration  will  run  only  from  the  date  when  it  was  closed. 
Hanrick  v.  Ourley,  459. 

7.  An  action  to  enforce  a  lien  upon  land,  there  being  no  adverse  possession,  is 

not  barred  until  the  debt  is  barred.     Wilcoof  v.  First  Natl.  Bank,  323. 

8.  A  right  of  subrogation  to  securities  held  by  another,  arising  upon  implied  con- 

tract, is  subject  to  the  bar  of  two  years  limitation.  Darrow  v.  8ummerhiU, 
92. 

9.  Equity  will  not  suspend   the  statutes  of  limitation  in  favor  of  one  seeking 

subrogation  to  a  lien;  action  in  favor  of  such  claimant  must  be  brought 
within  the  statutory  period.    Id. 

10.  Under  an  agreement  that  an  agent  was  not  to  look  to  his  principal  for  pay- 

ment, but  that  his  salary,  a  fixed  amount  per  year,  should  be  paid  from  sales 
of,  or  by  borrowing  money  upon,  the  property  which  he  was  to  manage, 
such  stipulation  controlled  the  manner  and  source  of  pajrment,  but  not  the 
time  when  the  salary  fell  due,  which  was  at  the  end  of  each  year;  and  action 
for  each  year's  salary  was  barred  in  two  years  from  such  date  of  maturity 
Cotton  V.  Rand,  7. 

11.  An  amendment  to  a  petition  in  trespass  to  try  title,  attacking  conveyances 

to  adverse  claimants  as  being  in  trust  for  the  plaintiffs,  did  not  assert  a  new 
cause  of  action  against  which  limitation  ran  till  the  amendment  was  filed; 
plaintiffs  could  have  recovered  on  their  equitable  title  imder  the  original 
petition.    Hanrick  v.  Gurlep,  458. 

12.  Limitation  has  no  application  to  the  claim  to  be  reimbursed  for  an  equitable 

proportion  of  expenses  incurred  for  the  joint  benefit,  by  a  defendant  against 
whom  partition  is  sought  by  cotenants  whom  he  has  kept  out  of  possession. 
Id. 

Lis  Pendens. 

See  Notice,  2. 
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Local  Law. 

Defined.    See  CoMtitutional  Law,  10. 

Mandamus. 

None  from   Supreme   Court   to  county  judge.     See  Juri9diction  of  Supreme 
Court,  IS. 

To  compel  permit  to  foreign  corporation.    See  Foreign  Corporation,  2. 

To  compel  registration  of  railway  bonds.    See  Secretary  of  State,  1,  2. 

To  permit  examination  of  records.    See  Oeneral  Land  Offtce,  1. 
1.  The  Supreme  Court  will  not,  upon  an  application  for  mandamus  to  require  ap- 
proval by  the  Attorney-General  of  bonds  as  to  which  no  duty  is  imposed 
upon  him,  pass  on  the  constitutionality  of  the  law  under  which  such  bonds 
were  issued.    Brownson  v.  Smith,  614. 

Married  Woman. 

See  Restraint  of  Alienation,  1. 

Master  and  Servant. 

1.  When  one  places  his  property  in  the  possession  and  under  the  control  of  an- 

other, the  right  to  protect  that  piossession,  as  well  as  the  right  to  prevent  any 
interference  with  its  immediate  use,  springs  out  of  its  possession  and  out  of 
the  duty  to  control  and  manage  it.    Railtcap  r.  Zantzingcr,  64. 

2.  The  fact  that  a  switch  engine  was  operated  by  defendant's  engineer,  who  had 

the  absolute  possession  of  the  machinery  of  the  engine,  was  sufficient  to 
warrant  the  submission  of  the  question  of  such  engineer's  authority  from 
his  employer  to  eject  a  trespas-ser  riding  on  the  footboard  of  the  engine, 
though  his  presence  did  not  interfere  with  the  actual  manipulation  of  the 
machinery.    Id. 

3.  The  master  is  liable  for  injuries  resulting  from  his  neglect  to  warn  the  servant 

of  danger  only  in  cases  i)resenting  serious  and  unusual  danger  to  a  servant 
not  8o  informed!    San  Antonio  Oas  Co.  v.  Robertson,  503. 

4.  A  servant  engaged  in  painting  a  hot  engine  with  heated  coal  tar  lost  the  sight 

of  an  eye  into  which  hot  tar  spattered  or  popped.  In  the  absence  of  proof 
that  the  occupation  was  peculiarly  dangerous  the  injury. afiForded  no  evidence 
of  a  duty  on  the  part  of  the  master  to  warn  against  such  danger,  and  did 
not  justify  a  charge  submitting  the  issue  of  the  existence  of  such  duty.    Id. 

5.  The  reversal  of  judgment  by  the  Court  of  Civil  Appeals  in  this  case  approved 

on  the  ground  that  the  servant  assumed  the  risk,  without  passing  on  the 
question  whether  a  railway  company  may  be  held  liable,  for  negligence  in 
failing  to  keep  up  a  fence  once  erected,  to  an  employe  injured  by  running  over 
stock.    Quill  V.  Railway,  616. 

6.  A  locomotive  engineer  who  knows  that  the  railway  fences  are  defective  and 

cattle  frequently  found  on  the  track,  assumes  the  risiv  of  injury  from  de- 
railment by  running  over  them.    Id. 

7.  See  evidence  held  to  present  a  case  in  which,  as  matter  of  law,  such  knowl- 

edge was  shown  as  charged  the  servant  with  an  assumption  of  risk.    Id. 

8.  Negligence    of   plaint iiT's    fellow    servant   concurring   with   that   of   plaintiff's 

master  to  cause  the  injury  will  not  defeat  a  recovery  against  the  master. 
Railway  v.  Jackson,  263. 

Mechanics'  Lien. 

1.  One  ^ho  furnishes  lumber  to  a  contractor  for  the  erection  of  a  building  can 

not  enforce  a  lien  therefor  against  the  owner  who  has  settled  with  the  con- 
tractor in  full  before  receiving  written  notice  of  the  claim,  as  provided  by 
Kevised  Statutes,  article  3296,  though  such  owner  had  actual  verbal  notice  of 
the  materialman's  claim  before  settling.    Berry  c.  McAdams,  431. 

2.  The  practical  effect  of  Revised   Statutes,  articles  3296,  3308,  is  to  garnish  so 

much  of  the  sum  due  from  the  owner  of  the  building  as  may  be  necessary 
to  pay  for  material  furnished ;  but  the  owner  and  hia  property  are'  exempted 
from  liability  unless  wTitten  notice  be  given  before  he  pavs  the  contractor. 
Id. 
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Mechanics'  Lien — continued. 

3.  Whether  or  not,  independently  of  the  statute,  the  Constitution  gives  a  lien 
to  persons  who  do  not  contract  with  the  o\nier  of  the  property,  the  re- 
quirement that  the  Legislature  provide  for  the  enforcement  of  the  lien 
(Constitution,  article  16,  section  37)  gives  it  power  to  enact  the  law  requir- 
ing notice  in  writing  by  a  sub-contractor  to  the  owner  before  he  settles  with 
the  contractor.    Rev.  Stats.,  art.  3296.    Id. 

Mental  Suffering. 

See  Damages,  1-5, 

Minors. 

1.  Plain tifE  is  not  required  to  tender  back  the  consideration  received  by  him  and 

spent  for  other  than  necessaries  during  his  minority,  as  a  condition  to  re- 
covering back,  on  coming  of  age,  land  conveyed  by  him  while  a  minor.  Bul- 
lock V.  Sprowls,  188. 

2.  The  general  rule  requiring  a  return  of  the  consideration  received  by  a  minor, 

as  a  condition  for  disaffirming  his  conveyance,  announced  in  Cummings  v. 
Powell,  8  Texas,  88;  Womack  v.  Woraack,  8  Texas,  417;  Kilgore  v.  Jordan, 
17  Texas,  356;  Stuart  v.  Baker,  17  Texas,  421;  Bingham  v.  Barley,  55  Texas, 
285;  Graves  v.  Hickman,  59  Texas,  383;  Harris  v.  Musgrove,  59  Texas,  403; 
Vogelsang  v.  NuU,  67  Texas,  465;  Wade  v.  Love,  69  Texas,  522;  Ferguson  v. 
Railway,  73  Texas,  344;  and  Railway  v.  Ferguson,  73  Texas,  349,  is  limited 
to  cases  in  which  such  consideration  is  still  under  his  control,  or  has  been 
disposed  of  after  attaining  majority,  or  perhaps  where  spent  for  necessaries 
while  still  a  minor.    Id. 

3.  A  statute  requiring  or  permitting  a  minor  to  enter  into  an  obligation,  removes, 

to  that  extent,  his  disability;  but  the  intention  to  take  away  his  incom- 
petency must  affirmatively  appear  in  the  statute,  and  is  not  to  be  deduced 
from  the  mere  use  of  general  words,  such  as  "any  person."  Walker  v.  Rogan, 
248. 

4.  The  authority  to  buy  school  land  from  the  State  on  complying  with  the  terms 

of  the  law,  given  to  "any  person  desiring  to  purchase,"  by  section  6  of  Act  of 
July  8,  1879  (April  6,  1881),  did  not  authorize  purchase  by  a  minor,  who  could 
not  lawfully  execute  the  required  obligation.  Id. 

5.  The  requirement  that  all  who  purchase  should  execute  obligations,  excludes 

from  those  who  may  purchase  persons  who  are  not  legally  capable  of  comply- 
ing with  such  condition.    Id. 

Mistake. 

Action  to  correct  judgment  for.    See  Judgment,  6. 

Mortgage. 

For  construction  of  homestead.     See  Homeatettd,  3. 
Never  delivered  is  not  an  incumbrance.    See  Insurance,  8. 
Rendering  policy  invalid.     See  Insurance,  9. 

Navigable  Stream. 

1.  Article  4147,  Revised  Statutes,  gives  to  the  streams  described  therein  the  char- 

acter of  navigable  streams,  and  a  grant  made  upon  a  stream  declared  by  the 
statute  to  be  navigable  would  confer  title  only  to  the  same  extent  as  if  the 
stream  were  navigable  under  the  general  definition  given  to  such  water 
courses.    Gitp  of  Austin  v.  Hall,  591. 

2.  The  grant  of  a  tract  of  land  upon  the  margin  of  a  stream  which  retains  an 

average  width  of  thirty  feet  gives  title  to  the  grantee  only  to  the  water  line 
of  such  stream,  the  title  to  the  bed  of  the  stream  being  reserved  to  the  State 
and  subject  to  its  control.    Id. 

Kegligence. 

See  Master  and  Servant,  1-5,  8. 
1.  It  was  no  evidence  of  negligence  on  the  part  of  an  electric  company  that  ite 
wires  were  left  uninsulated  sixteen  feet  above  the  street,  upon  an  awning  ap- 
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Kegligence — continued. 

parently  erected  for  'shade  or  protection  to  the  building  only,  and  not  used 
as  place  of  resort  either  for  pleasure  or  business, — there  being  in  such  case 
no  reason  to  anticipate  injury.    Brush,  etc.,  Power  Co.  v.  Lefevre,  604. 

2.  No  damages  can  be  recovered  for  negligence  in  failing  to  bring  to  the  telephone 

one  wanted  to  receive  a  message,  where  the  sender,  the  agent  of  the  complain- 
ing party,  upon  the  failure  of  whose  attempt  to  so  communicate  the  action 
is  based,  should,  in  the  exercise  of  ordinary  care,  have  communicated  the 
message  by  telegraph  or  otherwise,  after  abandoning  the  attempt  to  tele- 
plione.    »Sf.  W.  Telegraph  d  Telephone  Co.  v.  Ootcher,  114 

3.  The  prima  facie  case  made  by  plaintiff's  proof  that  his  property  was  burned  by 

fire  escaping  from  a  locomotive  engine  being  sufficient  to  authorize  recovery, 
evidence  to  rebut  it  can  not  make  a  case  of  absence  of  legal  evidence  of  neg- 
ligence which  would  authorize  the  court  to  withdraw  the  issue  from  the  jury. 
Scott  V.  Railtcay,  625. 

4.  From  proof  of  the  origin  of  the  fire  from  a  railway  engine  the  jury  may  infer, 

either  improper  equipment  or  improper  handling  of  the  engine,  or  negligence 
from  one  of  these  causes  without  determining  which,  and  the  court  is  not 
authorized  to  withdraw  the  issue  as  to  the  handling  of  the  engine  on  the 
ground  that  the  presumption  as  to  that  has  been  rebutted  and  submit  only 
the  question  as  to  equipment.    Id. 

5.  When  the  pleader,  following  a  general  allegation  of  negligence,  undertakes  to 

specify  the  particular  act  or  omission  constituting  the  negligence  alleged,  he 
is  held  to  proof  of  the  more  specific  averment.    Railway  v.  De  Ham,  74. 

6.  When  the  specific  allegation  is  of  defective  condition  resulting  from  negligence 

in  inspection  and  repair,  a  recovery  can  not  be  based  on  fault  in  original  con- 
struction by  the  omission  of  a  device  for  prevention  of  the  accident.    Id. 

7.  See  petition  alleging  an  explosion  to  have  resulted  from  deterioration  of  crown 

sheet,  bolts,  etc.,  in  a  locomotive  engine,  which  proper  inspection  and  lepair 
should  have  remedied,  under  which  recovery  could  not  be  had  for  negligence 
in  the  omission  of  the  device  known  as  a  "soft  plug"  in  its  original  construc- 
tion.   Id. 

8.  When  a  petition  seeking  to  recover  from  a  city  for  injuries  from  a  defective 

sidewalk  charged  in  one  count  negligence  in  so  constructing  a  grade  and 
Fewer  that  a  hole  washed  out  along  the  walk  and  in  failing  to  place  guards 
along  same  to  protect  passers,  and  in  another  count  alleged  negligence  in 
bridging  such  hole  with  planks  which  became  warped  and  insecurely  fastened, 
a  charge  relieving  defendant  from  liability  in  case  it  had  no  notice  of  the 
dangerous  condition  of  the  planks  was  properly  refused.  City  of  Dallas  v. 
Jones,  38. 

9.  Under  the  rule  that  the  original  act,  if  wrongful  and  causing  injury  in  the  ordi- 

nary course  of  events,  though  by  the  intervention  of  other  causes  not  wrong- 
ful, is  taken  as  the  cause,  recovery  could  be  had  for  the  original  negligence 
in  the  consti-uction  and  maintenance  of  the  walk,  as  a  proximate  cause  of  the 
injury,  though  such  injury  was  immediately  occasioned  by  defects  in  the  plank 
of  which  the  city  had  no  notice.  Id. 
10.  Where  a  railway  passenger,  without  knowledge  of  any  rule  of  the  company  on 
the  subject,  being  awakened  by  the  conductor  announcing  his  station,  stood 
up  in  the  aisle  while  the  train  was  moving  at  its  usual  si>eed,  and  in  that 
pofiition  was  thrown  down  and  injured  by  collision  of  the  train  with  a  car 
occupying  the  track,  such  facts  did  not  justify  the  submission  of  any  issue  as 
to  his  contributory  negligence.    RaHu>ay  v.  Bell,  633. 

New  Trial. 

Refused  where  error  will  not  be  remedied.    See  Error,  1,  2. 

1.  Article  1370  of  the  Revised  Statutes,  which  is  only  declaratory  of  the  common 

law  previously  in  force,  expressly  authorizes  our  courts  to  grant  new  trials 
upon  conditions;  and  where  such  order  was  upon  condition  that  the  party 
moving  pay  all  costs  before  the  close  of  the  term  it  became  absolute  on  his 
compliance  with  the  condition.     Town  v.  Querguin,  608. 

2.  Since  a  motion  for  new  trial  must  be  disposed  of  during  the  term   (Revised 

Statutes,  article  1374),  new  trial  can  not  be  granted  on  conditions  to  be  per- 
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New  Trial— continued. 

formed  after  adjournment;  this  was  the  ruling  in  Secrest  v.  Best,  6  Texas, 
199,  which  is  here  distinguished  from  the  case  of  a  condition  performed  durinsf 
the  term.    Id. 

Notary  Public. 

Duty  in  taking  depositions.    See  DepositUms,  1-5. 

Notice. 

Of  acceptance  of  insurance  application.    See  InsurancCf  J^. 
Of  materialman's  claim  to  owner.    See  Mechanic's  Lien,  IS. 

1.  As  between  a  purchaser  of  land  at  execution  sale,  and  one  claiming  under  a 

foreclosure  sale  upon  a  mortgage  unrecorded  at  the  attaching  of  the  judgment 
creditor's  lien,  the  burden  was  upon  the  one  claiming  under  the  unrecorded 
instrument  to  show  notice  thereof  to  the  creditor  before  his  hen  attached. 
Bamett  v.  SquyreSy  193. 

2.  A  purchaser  is  not  affected  with  notice,  under  the  doctrine  of  lis  pendens,  by 

the  fact  that  an  amendment  making  his  vendor  a  party  had  been  filed  before 
he  bought  the  land,  but  no  service  of  process  had  then  been  had  on  such 
vendor.    Hanrick  v.  Ourley,  459. 

Office. 

Superintendent  of  city  schools  is.  See  School  Superintendent,  1,  2. 
1.  The  position  of  school  trustee  comes  within  the  definition  of  an  "office"  ae 
"the  right,  authority,  and  duty  created  and  conferred  by  law,  by  which,  for 
a  given  period,  either  fixed  by  law  or  enduring  at  the  pleasure  of  the  creating 
power,  an  individual  is  invested  with  some  portion  of  the  sovereign  functions 
of  the  government,  to  be  exercised  by  him  for  the  benefit  of  the  public;" 
it  is  not  necessary  that  there  be  a  salary.    Kinibrough  v.  Bamett,  301. 

Officers. 

Authority  to  bind  State  by  contract.    See  Contract,  1. 

Offset. 

See  Jurisdiction,  1,  2;  Verdict,  1, 

1.  An  action  to  recover  the  market  value  of  goods  sold  is  for  an  unliquidated 

demand  and  subject  to  be  offset  by  a  claim  for  damages  for  plaintiff's  failure 
to  comply  with  a  distinct  contract  for  sale  and  delivery  of  other  goods  to  de- 
fendant.   Taylor  v.  Bewley,  524. 

2.  An  action  for  goods  sold  at  an  agreed  price  is  upon  a  liquidated  demand  and 

not  subject  to  be  offset  by  unliquidated  damages  for  failure  to  fulfill  a  dis- 
tinct contract.    Id. 

3.  Where  plaintiff's  action  for  goods  sold  is  so  shaped  as  to  seek  recovery  for 

market  value  or  agreed  price  as  the  facts  may  appear,  defendant  could  shape 
his  pleadings  so  as  to  have  his  unliquidated  offset  allowed  in  the  event  the 
proof  did  not  show  the  price  of  the  goods  to  be  fixed  by  agreement.    Id. 

4.  In  a  suit  against  a  surviving  partner  by  the  administratrix  of  the  deceased 

partner  for  settlement  of  the  affairs  of  the  partnership,  defendant  can  not 
maintain  a  cross-action  on  a  claim  against  plaintiff  individually.  Oresham 
V.  Harcoiirt,  150. 

Omitted  Call. 

See  Description  of  Land,  1,  2. 

Outstanding  Title. 

1.  Where  one  deriving  his  title  to  land  by  conveyance  from  the  original  grantee 

is  claimed  as  the  common  source  of  title  for  piaintitf  and  defendant,  the 
latter  may  defeat  plaintiff's  recovery  by  the  proof  of  an  earlier  valid  convey- 
ance by  such  original  grantee  to  a  person  other  than  such  common  source. 
Ferguson  v.  Ricketts,  565. 

2.  The  rule  that  proof  of  conveyance  from  the  original  grantee  to  a  person  other 
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Outstanding'  Title— continued. 

than  the  common  source  does  not  e&tabiish  un  outstanding  title, — the  pre- 
sumption of  title  from  the  sovereignty  of  the  soil  to  the  common  source 
(through  such  third  person  in  whom  title  was  shown)  still  attaching  (l^ice 
V.  Railway,  87  Texas,  90),— does  not  apply  to  a  case  (like  the  foregoing)  in 
which  the  outstanding  title  proved  could  not  be  in  the  chain  of  title  of  the 
common  source.    Id. 

Parties. 

See  Foreclosure,  1,  3. 

1.  Where,  in  a  suit  for  partition  of  lands,  plaint  iffs  acquiesce  in  conveyance*, 

mcde  by  defendant,  of  a  part  of  the  lands  owned  in  common,  the  court  has 
jurisdiction  to  partition  the  remainder,  and  defendant  can  not  complain  be- 
cause such  grantees  are  not  before  it.    Hanrick  v.  (rurley,  459. 

2.  One  who  has  voluntarily  made  himself  a  party  plaintiff  to  a  suit  is  not  dis- 

missed therefrom,  so  as  to  prevent  judgment  against  him  on  defendant's 
counterclaim,  merely  by  the  omission  of  his  name  from  a  subsequent  supple- 
mental petition.    Oarrett  v.  Robinson,  406. 

Partition. 

Limitation  against  claims  for  contribution  in.    See  LimUation,  12. 
Jurisdiction  of  court  in.    See  Parties,  1. 

1.  One  who  ousts  his  co tenants,  claiming  exclusive  title,  is  not  precluded  from  the 

right  to  require  them  to  contribute,  on  recovery  of  their  interests,  to  expendi- 
tures made  by  him  while  in  possession,  for  the  benefit  of  the  whole  property, 
such  as  taxes,  and  court  costs  incurred  in  defending  title.  Hanrick  v.  Gur- 
ley,  459. 

2.  Where  the  defendant,   claiming  to  be  sole  heir,   had  paid  from  his  private 

means  to  protect  the  estate,  the  fact  that  he  was  administrator,  and  might 
have  paid  from  the  funds  of  the  estate  and  been  allowed  credit  in  its  set- 
tlement did  not  preclude  him  from  calling  on  his  cotenants  for  contribution 
when  they  sought  partition.    Id. 

3.  The  right  of  the  defendant,  on  partition,  to  have  contribution  from  his  coten- 

ants for  expenses  incurred  by  him  as  administrator  in  protecting  the  prop- 
erty was  not  limited  to  those  paid  on  account  of  the  particular  land  sought 
to  be  partitioned^  but  might  include  all  expenses  made  for  the  general  bene- 
fit.   Id. 

4.  In  a  suit  by  cotenants  for  partition,   defendant  may,   where  circumstances 

make  it  equitable,  have  contribution  for  expenditures  made  for  the  protection 
of  the  whole  estate  of  which  he  was  a  coheir,  though  the  suit  is  for  partition 
of  a  particular  tract;  but  contribution  can  only  be  proportionate  to  benefits. 
Id. 

5.  The  right  of  defendant  in  partition  to  contribution  for  expenditures  must  be 

the  result  of  a  full  accounting  of  receipts  and  disbursements,  and  he  should 
be  charged  with  the  proceeds  of  sales  of  the  property  by  him  which  are 
recognized  in  the  partition.    Id. 

6.  The  defendant  entitled  to  contribution  for  expenditures  should  receive  same 

in  land  out  of  the  shares  of  his  cotenants,  if  practicable.    Id. 

Partnership. 

Individual  property.    See  Deed,  3. 

Limitation  as  to  right  to  sell  pledge  by  surviving  party.     See  Limitation,  5. 

See  also  Offset,  4- 

1.  A  surviving  partner  who  has  exercised  reasonable  diligence  in  the  care,  manage- 

ment, and  disposition  of  the  estate,  is  not  liable  for  its  depreciation,  nor 
chargeable  with  its  value  at  the  time  of  his  partner's  death.  Oresham  v. 
Harcourt,  149. 

2.  A  note  given  by  one  partner  to  another,  for  indebtedness  outside  the  part- 

nership transactions,  is  barred  by  the  statutory  period  of  limitation,  though 
secured  by  a  lien  upon  the  maker's  interest  in  the  partnership  property, 
which  the  holder  could  not  enforce  during  the  existence  of  the  partnership. 
Id. 


Digitized  by 


Google 


Index.  775 

T  ATtnershi'p— continued. 

3.  A  surviving  partner  who  is  charged,  in  the  settlement,  with  partnership  funds 

which  came  to  the  hands  of  the  widow  of  deceased  and  were  expended  by 
her  for  the  benefit  of  the  partnership  property,  should,  at  the  same  time, 
receive  credit  for  such  expenditures.    Id. 

4.  A  surviving  partner  settling  the  business,  when  by  the  terms  of  the  partnership 

contract  he  was  to  be  allowed  interest  upon  advancements  made  for  the 
firm,  is  entitled  to  such  interest  after,  as  well  as  before,  his  partner's  death. 

5.  It  is  questioned  whether  by  Revised  Statutes,  article  2352,  the  Legislature  meant 

to  authorize  levy  upon  the  interest  of  one  partner  in  a*  firm  by  notifyinjf 
only  the  partner  who  is  defendant  in  execution.  WeUermark  v.  Campbell, 
517. 

6.  Query  whether  levy  on  the  interests  of  one  partner  by  notice  to  the  partnership, 

there  being  no  seizure  of  partnership  property  or  interruption  of  partnership 
business  and  no  damages  save  loss  of  credit,  will  furnish  ground  for  an  action 
for  damages.    Id. 

Passenger. 

Standing  up  in  coach.    See  Negligence ^  10. 
See  also  Carrier,  1,  2;  Damages,  2. 

Payment. 

1.  The  clerk  of  a  court  has  no  authority  under  our  statutes  to  receive  money  in 
satisfaction  of  a  judgment  recovered  therein,  and  such  payment  will  not  dis- 
charge the  judgment.  Rev.  Stats.,  arts.  4892,  2385,  1095,  1462-1464,  15,  1089, 
1090,  3194,  3291.    Railway  v.  Walker,  611. 

Pleading^. 

Allegation  of  particular  defect  in  machinery.     See  Negligence,  5-7. 

In  the  alternative.    See  Offset,  3. 

Of  former  judgment  as  an  estoppel.    See  Res  Judicata,  6. 

Separate  counts.    See  Negligence,  8.  , 

See  also  Foreclosure,  Jt;  LimOation,  11;  Parties,  2. 

1.  A  petition  which  sets  out  the  conclusions  of  the  pleader  upon  the  legal  effect 

of  a  city  ordinance  relied  on  to  show  liability,  without  alleging  its  provisions 
either  in  terms  or  in  substance,  is  subject  to  special  demurrer.  Brush,  etc.. 
Power  Co.  v.  Lefevre,  604. 

2.  See  demurrer  in  which  statement  of  a  specific  ground  of  objection  was  held 

to  waive  other  grounds,  though  such  as  might  have  been  raised  by  general 
demurrer.     Wilson  v.  Vick,  88. 

3.  The  pleadings  in  a  proceeding  to  foreclose  the  State's  lien  for  taxes  under 

Laws  of  1897,  chapter  103,  being  required  to  be  sworn  to,  a  general  denial  of 
the  plaintiff's  petition  is  no  answer,  and,  when  followed  by  a  sworn  plea 
showing  the  State  bound  by  its  purchase  at  a  tax  sale,  will  not  put  in 
issue  the  title  so  acquired  by  the  State.    League  v.  State,  554. 

4.  A  plea  of  failure  of  consideration,  though  not  verified  by  aflSdavit,  is  sufllcient 

to  admit  evidence  when  it  has  not  been  excepted  to.  Insurance  Co.  v. 
Wicker,  390. 

5.  A  plea  that  a  chattel  mortgage,  duly  signed  and  registered,  had  not  been  de- 

livered nor  taken  effect,  because  the  loan  expected  to  be  secured  was  not  ob- 
tained (such  plea  not  being  verified  nor  excepted  to  for  want  of  verifica- 
tion) showed  the  mortgage  to  be  invalid  for  want  of  consideration,  and  evi- 
dence of  the  facts  pleaded  was  properly  admitted  to  establish  such  defense, 
even  though  the  plea  be  considered  equivalent  to  non  est  factum,  and  as 
such  plea,  though  not  excepted  to,  insufficient  to  admit  evidence  unless 
verified.     Id. 

6.  A  petition  seeking  recovery  upon  two  notes  secured  by  vendor's  lien  and  pro- 

viding for  reasonable  attorney's  fees,  which  alleged  10  per  cent  to  be  a  reason- 
able fee,  was  answered  by  admission  of  the  justness  of  the  notes  and  acknowl- 
edgment of  judgment  thereon;  such  answer  presented  no  issue  as  to  the  fee 
or  its  amount  and  no  finding  of  the  jury  with  reference  thereto  was  neces- 
sary.   Banks  v.  House,  58. 
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Pledge. 

Limitation  as  to  b&le  of.    See  LimUation,  5. 

Practice  in  Supreme  Court. 

Can  not  pass  on  questions  of  fact.    See  Building  Association,  3;  Figures,  1. 
See  also  Mandamus,  1. 

1.  Where  a  plaintiff  in  error  in  the  Court  of  Civil  Appeals  died  after  decision  was 

rendered,  a  writ  of  error  could  be  taken  out  and  prosecuted  in  the  Supreme 
Court  in  the  name  of  such  deceased  party,  as  though  death  had  not  occurred. 
Rev.  Stats.,  arts.  793,  1026,  1409.    Conn  v.  Hagan,  334. 

2.  An  assignment  of  error  in  the  Supreme  Court  must  be  accompanied  by  a 

statement  of  the  facts,  from  the  record,  essential  to  enable  the  coiurt  to  pass 
intelligently  upon  the  contention,  where  they  are  not  shown  by  the  opinion 
of  the  Court  of  Civil  Appeals.    Hanrick  v.  Qurley,  459. 

3.  It  being  contrary  to  its  practice  to  hear  oral  argument  on  a  motion  for  re- 

hearing, the  Supreme  Court,  in  this  case,  on  showing  by  counsel  for  the 
motion  that  they  had  been,  by  the  court's  announcement,  precluded  from 
arguing,  on  the  former  hearing,  the  point  on  which  the  case  was  decided, 
granted  the  motion  for  the  purpose  of  hearing  such  argument.  West  End 
Town  Co.  V.  Origg,  452. 

Practice  on  Appeal. 

See  Appeal,  1,  2;  Assignment  of  Error,  1,  2;  Homestead,  7;  Statement  of 
Facts,  1, 

1.  Where  the  facts  found  by  the  trial  judge  did  not  establish  the  defense  of  limita- 

tion, and  were  not  attacked,  defendant  can  not  avail  himself  of  error  in  the 
rulings  of  law  upon  such  defense.    Hanrick  v.  Chirley,  458. 

2.  Except  for  ascertaining  matters  of  fact  necessary  to  the  proper  exercise  of  their 

jurisdiction  (Revised  Statutes  article  998),  courts  of  civil  appeals  are  confmed 
to  the  record  as  made  by  the  trial  court,  and  they  can  not  correct  the  same 
by  hearing  testimony,  nor  inquire  into  acts  occurring  subsequently  to  the 
rendition  of  the  judgment  and  not  made  a  part  of  the  record.  Ennis  Mer- 
cantile Co.  V.  Wathen,  622. 

Practice  of  Medicine. 

1.  A  physician  who  has  a  diploma  from  a  recognized  medical  school  duly  re- 

corded is  entitled  to  practice  medicine  without  obtaining  a  certificate  from 
the  board  of  medical  examiners.  Penal  Code,  arts.  438,  440;  Rev.  Civ.  Stats., 
arts.  37^(4,  3785,  3787.    Wilson  v.  Vick,  88. 

2.  The  contrary  decision  in  Kennedy  v.  Sehultz,  6  Texas  Civil  Appeals,  461,  was 

correct  under  the  provision  of  Revised  Statutes,  1879,  article  3638,  which 
prohibited  practicing  without  obtaining  certificate  from  the  medical*  board, 
but  which  was  omitted  from  the  revision  of  1895.    Id. 

Prescription. 

1.  To  establish  a  prescriptive  right  to  a  public  road,  in  an  action  for  interference 
therewith  by  another  than  the  owner  of  the  servient  estate,  plaintiff  must 
prove  that,  during  the  prescriptive  period,  the  various  tracts  of  land  against 
which  the  prescriptive  right  is  claimed  were  owned  by  persons  free  from  legal 
disability  and  against  whom  limitation  or  prescriptive  right  could  be  ac- 
quired by  adverse  use.  City  of  Austin  v.  Hall,  591. 
2.  It  is  not  intended  to  decide  by  this  ruling  what  would  be  the  rule  if  the  pre- 
scriptive right  were  claimed  aganst  the  defendant  in  the  suit  or  some  person 
whose  title  he  asserts.    Id. 

Presumption. 

As  to  claim  under  common  source.    See  Outstanding  Title,  2. 
Of  dedication   to   doctrine   from   subscription  to   church.     See   Church  Prop- 
erty, 4. 
Of  deposit  of  protocol.    See  Archives,  1. 
Of  negligence  from  escape  of  fire.  See  Negligence,  S,  4- 
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Principal  and  Surety. 

Release  of  indorser.    See  Indaraer,  1-3. 
See  also  Suhrogction,  1,  2. 

Protocol. 

Presumption  of  deposit  in  archives.    See  Archives,  1. 

Proximate  Cause. 

See  "Negligence,  9. 

Public  Boad. 

Establishing  by  prescription.     See  Prescription,  1,  2. 

Public  Schools. 

Power  of   commissioners   court  over   school   fund.     See  Attorney -General,    1 : 

Constitutional  Law,  IS;  County  Treasurer,  1;  Office,  1. 
See  also  School  Superintendent,  t,  2. 
1.  The  proviso  of  article  3d50,  Revised  Statutes,  prohibits  trustees  of  a  school 
district  from  creating  a  debt  in  excess  of  the  appropriation  for  the  current 
year;  a  teacher's  warrant  regularly  earned  and  approved  but  unpaid  because 
of  such  deficiency  can  not  constitute  a  claim  against  an  expected  surplus  of 
the  fund  for  a  subsequent  year.    Collier  v.  Peaoook,  255. 

Public  ITse. 

Dedication  to,  by  cemetery  company.    See  Cemetery,  1-4. 

Bailways. 

Suit  for  burning  grass.    See  Venue,  1. 

See  also  Damages,  1,  2,  6;  Master  and  Servant,  1,  2,  5-8;  Negligence,  3-7,  10. 

1.  Article  4535  of  Revised  Statutes,  requiring  railways  to  receive  and  transport 

freight  coming  to  and  from  connecting  lines,  does  not  require  that  one  com- 
pany  perform  the  work  of  switching  and  transferring  freight  between  two 
other  lines  at  a  given  point,  though  its  tracks  and  switches  there  furnish  a 
connection  affording  means  for  such  transfer.  Qulf,  etc..  Railway  v.  Tewas, 
etc..  Railway,  482. 

2.  A  railway  company  whose  tracks  and  switches  formed  the  means  of  connec- 

tion between  the  lines  of  two  other  companies  at  a  town  reached  by  both 
was  not  liable  to  the  penalty  provided  by  Revised  Statutes,  article  4535,  for 
refusing  to  make  transfer,  over  its  tracks  and  switches,  between  such  other 
lines,  of  cars  routed  over  them  but  not  over  its  own  line, — the  statute  being 
inapplicable  to  such  bervice.    Id. 

3.  A  railway  company  is  not  liable,  unless  on  proof  of  negligence,  for  running 

over  cattle  which  had  escaped  onto  the  premises  of  another  than  their  owner, 
and  thence,  through  the  open  gate  to  a  railway  crossing  on  said  premises,  onto 
the  fenced  right  of  way  of  the  company.    Railway  v.  Hanaoek,  446. 

4.  Construing  Revised  Statutes,  articles  4427-4434,  held,  that  all  the  same  except 

the  proviso  to  article  4-127  and  the  exception  in  article  4431,  refer  to  the 
crossings  therein  required  to  be  made  outside  inclosures,  which  was  the 
chief  purpose  of  the  law;  and  that  the  character  of  openings  in  inclosures 
divided  by  the  road  is  not  defined  further  than  by  the  language  of  such  pro- 
viso to  article  4427.    Id. 

5.  The  statute  has  not  defined  the  kind  of  openings  to  be  made  within  inclosures, 

which  ordinarily  affect  only  the  owners  and  the  railroad  company,  the  kind 
being  left  to  their  determination.  Where  gates  instead  of  openings  and  cat- 
tle-guards have  been  selected,  no  person  other  than  the  owner  can  complain 
that  the  track  is  not  fenced  as  required  by  the  statute.    Id. 

6.  This  decision  does  not  involve  the  question  whether  the  owner  of  the  in- 

closure  may  require  an  opening  with  cattle-guards  instead  of  gates;  nor  the 
effect  on  the  sufficiency  of  a  railway  fence  of  leaving  openings  at  intervals 
not  authorized  by  law.    Id. 

7.  Interest  on  its  value  from  the  date  of  the  death  or  injury  of  the  animal  is  not 
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Railways — continued. 

recoverable  as  a  part  of  the  damages  for  stock  run  over  by  railway  trains, 
under  Revised  Statutes,  article  4528.  Railtcay  v.  Barton^  63. 
8.  The  damage  recoverable  for  stock  killed  by  a  railway,  under  Revised  Statutes, 
article  4528,  is  its  value,  and  does  not  include  interest  thereon  from  date 
of  destruction.  Railway  v.  Muldrow,  54  Texas,  233,  followed.  Railway  v. 
Cocke,  64  Texas,  151,  explained.    Railway  v.  Chamhlias,  62. 

Railway  Bonds. 

See  Secretary  of  State,  i,  2. 

Becords. 

Right  to  examine.     See  General  Land  Office,  I. 

Bedemption. 

From  tax  sale — interest.    See  Constitutional  Law,  19, 
See  also  Foreclosure,  4- 

Bef  ormation  of  Instrument. 

Tender  as  condition  of.  See  Equity,  i. 
1.  Reformation  of  a  deed  of  trust  obtained  by  fraudulently  representing  that  it 
covered  less  land  than  was  in  fact  included  may  be  had  after  sale  of  all  the 
land  under  the  power  and  its  purchase  by  the  mortgagee,  by  permitting  the 
mortgagee  so  purchasing  to  recover  the  part  intended  to  be  included,  leaving 
the  title  to  the  rest  in  the  mortgagor.    Conn  v.  Hagan,  334. 

Begristration. 

Of  abstract  of  judgment.    See  Judgment  Lien,  1. 

Of  railway,  bonds.    Fees  for.    See  Secretary  of  State,  1,  2. 

See  also  Notice,  1. 

Bemittitur. 

See  Damages,  7,  8. 

Bemoval  of  Causes. 

1.  A  railway  corporation  created  by  act  of  Congress  has  the  right,  by  virtue 

of  that  fact,  to  remove  into  the  United  States  court  a  suit  against  it,  as 
arising  under  such  law,  though  plaintiff's  petition  allege  defendant's  incorpo- 
ration otherwise.    Railway  v.  Davis,  378. 

2.  Where  petition  and  bond  for  removal  were  presented  as  one  instrument,  and 

marked  filed,  no  separate  file  mark  on  the  bond  was  necessary.    Id. 

3.  Though  seasonable  filing  of  a  sufficient  petition  and  bond  tolls  the  jurisdiction 

of  the  State  court  and  transfers  it  eo  instanti  to  the  United  States  court, 
the  right,  being  a  mere  jurisdictional  privilege,  may  be  waived  after  its  exer- 
cise, and  the  jurisdiction  of  the  State  court  restored.    Id. 

4.  While  restoration  of  the  jurisdiction  of  the  State  court  may  be  accomplished 

by  an  express  waiver,  and  perhaps  also  by  conduct  inconsistent  with  an  in- 
sistence on  the  right  of  removal,  especially  if  prejudicial  to  the  plaintiff,  de- 
fendant does  not  lose  his  right  by  defending  the  action  with  all  the  means  in 
his  power  in  case  the  State  court  proceeds  with  the  cause.    Id. 

5.  As  a  general  rule,  when  the  jurisdiction  is  once  lost,  it  takes  the  order  of  the 

United  States  court  to  restore  it.    Id. 

6.  It  is  questioned  whether  the  failure  on  a  former  appeal  to  assign  as  error  the 

refusal  to  grant  removal  could  avail  to  restore  the  jurisdiction  of  the  State 
court,  also  whether  the  j)roceedings  on  the  former  appeal  can  be  considered 
where  not  shown  in  the  transcript.    Id. 

7.  Plaintiff,  who  forced  a  trial  over  defendant's  objection  that  the  court  was  with- 

out jurisdiction,  was  estopped  from  urging  that  the  judgment  was  void  for 
that  reason  when  he  appealed  from  a  decision  in  defendant's  favor,  but  the 
latter  could  insist  on  the  affirmance  without  waiving  his  right  to  object  to  the 
jurisdiction  of  the  District  Court  in  case  of  a  reversal  and  remand.    Id, 
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Bemoval  of  CsMBes— continued. 

8.  A  judgment  recovered  by  plaintiff  in  the  State  court  after  the  filing  of  re^ 
moval  proceedings  which  transferred  jurisdiction  to  the  United  States  court, 
was  not  rendered  valid  by  plaintiff  subsequently  filing  the  transcript  in  the 
United  States  court  and  having  an  order  entered  there  remanding  the  cause 
to  the  State  court;  though  such  remanding  order  restored  the  jurisdiction  of 
the  State  court  from  its  date.    Id. 

Bemoval  of  Ck>anty  Seat. 
See  Elections,  1,  2. 

Bescisslon. 

Of  sale  of  school  land  for  default  in  payment.    See  School  Land,  1,  2. 
Waiver  of  right  to,  by  vendor.    See  Vendor  and  Vendee,  1-3. 

Bes  Judicata. 

Second  appeal.    Error  not  assigned  on  first.    See  Removal  of  Causes,  6,  7. 

1.  A  judgment  concludes  the  parties  thereto  only  as  to  matters  directly  in  issue, 

and  not  as  to  collateral  issues  or  matters  of  inference  from  others  directly 
decided.    American,  etc..  Mortgage  Co.  v.  Macdonell,  398. 

2.  A  judgment  for  defendant  in  trespass  to  try  title,  on  the  ground  that  plaintiff 

(who  claimed  under  a  sale  by  a  trustee  after  death  of  the  makers  of  the 
deed  of  trust)  had  shown  no  title,  did  not  establish  against  the  plaintiff, 
by  inference  from  such  finding,  that  the  property  then  belonged  to  the  estate 
of  one  of  the  makers  of  the  deed  and  not  to  a  third  party.    Id. 

3.  The  estoppel  of  a  judgment  concludes  the  parties  upon  the  questions  of  law 

as  well  SIS  those  of  fact,  and  final  judgment  upon  the  merits  on  demurrer  is 
equally  conclusive,  on  the  questions  decided,  as  other  judgments.  Hanrick 
V.  Qurlep,  460. 

4.  A  judgment  final  on  demurrer  denying  recovery  in  a  suit  for  land,  though 

adjudicating  only  the  right  to  the  land  then  in  controversy,  binds  the  unsuc- 
cessful party,  by  estoppel,  in  a  subsequent  suit  for  other  lands  against  the 
same  parties,  where  in  both  suits  he  claimed  as  heir  of  a  decedent,  and  the 
judgment  on  the  demurrer  was  (erroneously)  upon  the  ground  that  he  was 
not  entitled  to  inherit.    Id. 

5.  Action  on  demurrer  by  a  warrantor  vouched  in  upon  his  warranty  to  defend  a 

suit,  binds  the  parties  thereto  by  the  estoppel  of  the  judgment,  as  in  other 
cases.     Id. 

6.  See  plea  setting  up  former  judgment  as  an  estoppel,  held  sufficient.    Id. 

7.  A  recovery  of  an  undivided  one-third  of  land  claimed  by  a  plaintiff  in  his  own 

right  does  not  bar  a  subsequent  suit  against  the  same  defendant  by  equitable 
owners  for  whom  the  plaintiff  in  the  first  suit  then  held  the  legal  title  in 
trust,  where  such  title  was  not  asserted  therein.    Id. 

Bestraint  of  Alienation. 

1.  An  estate  for  life  may  be  vested  in  a  married  woman  with  a  provision  in  re- 
straint of  alienation;  and  where,  in  violation  of  such  restriction,  she  con 
veyed  lands  granted  her  for  life  in  trust  for  the  support  of  herself  and 
children,  with  remainder  to  them  upon  her  death,  the  children  could  recover 
the  land  from  her  grantee  and  restore  it  to  the  trustee.  Simonton  v. 
White,  50. 

Betroactive  Law. 

Providing  additional  remedy.    See  Constitutional  Law,  21. 

Beversal. 

Where  error  will  not  be  remedied.    See  Error,  1,  2. 

Biplirian  Bights. 

Extend  only  to  water  line  on   stream   navigable  by  statute.     See  Navigable 
Stream,  1,  2. 
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Bule  in  Shelley's  Case. 

See  Shelley's  Case,  J,  2,  S. 

Bules  of  Court. 

As  to  time  for  filing  briefs.    See  Briefs,  1-4, 

Sale  of  School  Land. 

See  Minor,  3-5;  School  Land,  1-9.  , 

School  Lands. 

Sale  of,  to  minor.    See  Minor,  3-5. 

1.  A  purchase  of  school  land  under  the  Act  of  July  8,  1879,  which  provided  for 

forfeiture,  on  default  in  payment,  by  judicial  ascertainment,  could  be  re- 
scinded by  forfeiture  for  nonpayment  of  interest,  declared  by  the  Commis- 
sioner of  the  General  Land  Office  under  the  subsequent  Act  of  March  5, 
1897.    Standifer  v.  Wilson,  232. 

2.  All  the  terms  of  the  contract  between  the  State  and  the  purchaser  under  the 

Act  of  1879  were  contained  in  sections  6  to  10  of  that  act;  the  provision  for 
judicial  forfeiture  contained  in  section  12  was  not  a  contract  with  the  pur- 
chaser that  such  remedy  should  be  exclusive;  the  original  contract  was 
executory,  subject  to  rescission  by  the  vendor  on  default  of  the  purchaser, — 
a  right  not  enforceable,  however,  till  the  State,  by  the  Act  of  1897,  desig- 
nated the  person  who  should  exercise  its  election  as  vendor  to  declare  the 
rescission;  and  this  was  not  unconstitutional  as  being  retroactive,  or  a  law 
impairing  the  obligation  of  the  contract.    Fristoe  v.  Blum,  92  Texas,  76.    Id. 

3.  Application  to  purchase  school  land  under  Act  of  1895,  chapter  47,  section  9 

(Revised  Statutes,  article  4218J),  to  support  suit  for  recovery  of  the  land, 
must  be  accompanied  by  affidavit  that  applicant  desires  to  purchase  it  for  a 
home;  this  is  not  complied  with  in  effect  by  an  affidavit  that  he  is  a  bona 
fide  settler  thereon.    Willoughby  v.  Townsend,  80. 

4.  Land  classified,  appraised,  and  sold  in  1881,  under  the  law  then  in  force,  and 

then  forfeited  by  suit  for  nonpa3anent,  having  been  taken  off  the  market  by 
that  sale,  was  not  again  open  to  purchase,  though  no  reclassification  and  ap- 
praisement was  required,  until  the  Commissioner,  under  section  6  of  the  Act 
of  1895,  had  given  notice  to  the  county  clerk  that  it  was  offered  for  sale.    Id. 

5.  The  classification  of  a  survey  of  school  land  and  its  valuation  at  $2  per  acre 

under  article  4218j,  Revised  Statutes,  was  not  annulled,  nor  was  such  land 
put  on  the  market  at  $1.50  per  acre  by  the  passage  of  the  Act  of  1897  (Gen- 
eral Laws  1897,  chapter  129,  page  184),  pro\4ding  for  a  reclassification  and 
revaluation  of  such  land  by  the  Commissioner  of  the  General  Land  Office  at 
not  less  than  the  latter  price.     Qracey  v.  Hendriw,  28. 

6.  Until  the  Commissioner  had  acted  under  the  Act  of  1897  by  revaluing  such 

land  at  a  lower  price,  an  applicant  for  its  purchase  acquired  no  rights  by  an 
application  which  complied  with  the  requirements  of  the  law  for  its  pur- 
chase at  $1.50  but  not  at  $2  per  acre.    Id. 

7.  A  revaluation  of  the  land  at  $1.50  per  acre,  by  the  O>mmissioner,  under  such 

Act  of  1897,  did  not  make  effective  a  pending  application  for  its  purchase  at 
that  rate,  filed  at  a  time  when  the  former  valuation  at  $2  was  still  in  force; 
such  application,  not  being  in  compliance  with  the  law  existing  when  it  was 
made,  did  not  bind  the  applicant.     Id. 

8.  Revised  Statutes,  article  4218y,  authorizing  the  sale  of  detached  sections  of 

school  land  without  actual  settlement,  in  counties  organized  prior  to  Jan- 
uary 1,  1875,  applies  to  Coleman  County,  first  organized  dn  1864,  but  which 
became  disorganized  in  1872,  and  remained  without  county  officers  or  gov- 
ernment until  reorganized  in  February,  1875.     Tompkins  v.  McKinney,  629. 

9.  Such  county  coming  within  the  letter  of  the  statute,  in  order  to  give  a  differ- 

ent construction  to  the  words  used,  some  reason  must  be  shown  for  disre- 
garding their  ordinary  meaning,  which  in  this  case  is  found  to  accord  also 
with  the  spirit  of  the  law.    Id. 

School  District. 

Certification  of  bonds  of.    See  Attorney-General,  1. 
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School  Superintendent. 

1.  The  position  of  superintendent  of  free  schools  of  the  city  of  Houston  is  an 

office,  and  the  lawful  incumbent  has  a  right  to  recover  it  or  its  emoluments 
if  unlawfully  deprived  of  the  benefit.    Kimbrough  v.  Bamett,  301. 

2.  The  superintendent  of  public  instruction  for  the  State  has  no  jurisdiction 

over  the  question  who  is  the  lawful  superintendent  of  schools  in  a  city 
which  has  assumed  independent  control  thereof,  nor  of  who  constitute  its 
lawful  board  of  trustees.    Jd. 

School  Trustee. 

Position  of,  is  an  office.    See  Office,  J. 
Term  of  office.    See  Constitutional  Law,  13. 
See  also  Public  Schools,  1. 

Secretary  of  State. 

1.  The  Secretary  of  State  is  not  entitled  to  charge  the  fee  of  one  dollar,  as  for 

an  official  certificate  under  Revised  Statutes,  article  2439,  for  indorsing  upon 
each  railroad  bond  issued,  ''This  bond  is  registered  under  the  direction  of  the 
Railroad  Commission  of  Texas,"  as  required  of  him  by  Revised  Statutes, 
article  4584i.     Railway  v.  Hardy,  340. 

2.  Though  the  indorsement  required  to  be  made  by  the  Secretary  of  State  upon 

each  railroad  bond  issued  (Revised  Statutes,  article  4584i)  constitute  a  cer- 
tificate within  the  strict  legal  definition  of  that  term,  the  Legislature  should 
not  be  held  to  have  intended  to  authorize  the  charge  therefor  provided  for 
the  Secretary's  certificates  by  the  Revised  Statutes,  article  2439,  since  article 
4584i  makes  no  mention  of  a  fee  and  does  not  call  the  indorsement  a  certifi- 
cate, and  the  registration  and  indorsement  of  the  bond  is  required,  not  in 
the  interest  of  the  company,  but  in  that  of  the  public.    Id. 

Separable  Judgment. 

See  Assignment  of  Error,  4,  5;  Appeal,  1,  2. 

Sequestration. 

1.  A  sheriff  who,  under  a  -wTit  of  sequestration  seizes  property  specified  therein, 

from  an  owner  in  possession  and  who  is  a  stranger  to  the  writ,  is  not  pro- 
tected by  the  process  from  suit  by  such  owner  for  damages  from  the  seizure. 
Vickery  v.  Crawford,  373. 

2.  The  writ  of  sequestration  is  intended  only  to  enforce  a  right  to  seizure  of  the 

property  which  plaintiff  has  acquired  against  defendant  by  complying  with 
the  statute;  the  duty  of  the  sheriff  to  make  the  seizure  corresponds  to  the 
right  of  the  plaintiff  to  have  him  do  so;  and  this  is  only  by  suit  with  affi- 
davit, petition  against,  and  bond  to  the  person  whose  property  is  to  be 
seized.    Id. 

Shelley's  Case. 

1.  The  rule  that  an  unqualified  conveyance  to  S.  for  life,  with  remainder  to  her 

bodily  heirs,  vests  in  her  an  estate  in  fee  simple,  not  because  so  intended, 
but  because  the  law  gives  the  language  that  effect,  does  not  preclude  a  con- 
struction of  the  words  "bodily  heirs"  so  as  to  ascertain  the  grantor's  in- 
tention.   Simonton  v.  White,  50. 

2.  Where   such    words   appear   from    the   instrument   to   be   used    to   designate 

"children,"  the  estate  conferred  on  her  will  be  limited  to  her  life,  with  re- 
mainder in  fee  to  the  children  jwinted  out.    Id. 

3.  A  father,  in  consideration  of  love  for  his  daughter  S.  and  her  four  named 

children,  conveyed  to  her  and  her  bodily  heirs  a  tract  of  land  as  her  share 
of  the  estate,  "not  to  be  traded  or  sold,  but  the  produce  ot  the  same  are  to 
go  to  the  support  of  the  said  S.  and  her  family  during  her  natural  life,  and  at 
her  death  to  be  equally  and  impartially  divided  between  her  bodily  heirs," 
with  habendum  to  said  S.  and  her  bodily  heirs  forever.  Held,  that  the  in- 
tention to  use  the  words  "bodily  heirs,"  not  technically,  but  in  the  sense  of 
"children"  was  manifested  by  the  instrument,  and  that  S.  took  an  estate 
for  life  only,  with  remainder  in  fee  to  her  children  after  her  death.    Id. 
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Sheriff. 

When  not  protected  by  the  process.  See  Seguestrationf  1,  2. 
1.  A  sheriff-elect  having  died  after  the  result  was  declared  but  before  receiving 
official  notice  of  his  election,  the  Commissioners  Court  could  appoint  a  sheriff, 
as  in  case  of  vacancy,  under  Constitution,  article  5,  section  ^;  and  such  ap- 
pointee was  entitled  to  the  office  as  against  the  former  incumbent  claiming 
under  the  same  section  and  Revised  Statutes,  article  4890,  the  right  to  hold 
over  until  his  successor  should  be  elected  and  qualified.  Maddox  r.  Tork^ 
275. 

Signature. 

To  affidavit  of  claim  against  estate.    See  AdminUiratUmy  1. 

Special  Law. 

Defined.    See  Constitutional  Lair,  7. 

State. 

Authority  of  officers  to  contract  for.    See  ControLct^  1. 

Statement  of  Facts. 

Failure  of  judge  to  sign.    See  Assignment  of  Error,  i,  2. 

1.  It  is  only  in  cases  where  the  disregard  of  the  rules  for  preserving  a  statement 

of  facts  is  fiagrant,  that  the  appellate  court  may  suppress  it  for  that  reason. 
(Rule  53.)     Oriental,  etc.,  Co.  v.  Barclay,  425. 

2.  Where  the  statement  of  facts  was  struck  out  on  appeal  in  a  case  in  which  the 

violation  of  the  rules  was  not  such  as  to  warrant  so  doing,  this  was  error  for 
which  the  judgment  should  be  reversed  by  the  Supreme  Court  and  the  case 
remanded  to  the  Court  of  Civil  Appeals  to  enable  them  to  pass  on  assign- 
ments of  error  disregarded  by  them  for  lack  of  a  proper  statement.     Id. 

Statutes  Cited. 

[Revised  Statutes  1895.] 
Articles  4-6,  8.    Affidavits.    Anderson  v.  Cochran,  584,  585. 
Article  15.    Escheats.     Railtray  v.  Walker,  613. 

Articles  6l6a-617.    Incorporation  for  school  purposes.    Brotcnson  v.  Smith,  615. 
Article  642.    Corporations.    Mortgage  Co.  v.  Hardy,  295. 
Articles  698,  699.    Eminent  domain.    Railtcay  v.  Telephone  Co.,  318,  320. 
Articles   715-717.     Cemetery   corporations.     Cemetery   Co.   v.    Cemetery   Assn., 

573,  574. 
Article  745.     Foreign  corporations.     Railtcay  v.  Tel.  Co.,  322. 
Articles  745-749.    Foreign  corporations.    Permit  to  do  business.    Mortgage  Co. 

V.  Hardy,  295. 
Articles  745,  746.    Foreign  corporations.     Security  Co.  v.  Bank,  579,  580. 
Articles  750,  752.    Coimter-claim.    Oarrett  v.  Robinson,  412. 
Articles  918a-918g.    Certification  of  bonds.    Brownson  v.  Smith,  614. 
Article  930.    Payment  from  county  treasury.     Collier  v.  Peacock,  258. 
xlrticles   941,   996.     Jurisdiction   of   Supreme   Court.     Blair  v.   Blanton,   350; 

Douglas  v.  Blount,  501. 
Article  946.    Supreme  Court.    Mandamus.    Turner  v.  Cotton,  558. 
Article  973.    Death  of  party  pending  appeal.    Conn  v.  Hagan,  337. 
Articles  998,  1014,  1018.    Practice  on  appeal.     Ennis,  etc.,  Co.  v.  Wathen,  624. 
Article  1043.    Certified  question.    Scarbrough  v.  Eubank,  107 
Articles  1089,  1090.    Duties  of  clerk  of  court.    Railway  v.  Walker,  613. 
Article  1194.    Venue.     Trespass.     Wettermark  v.  Campbell,  623. 
Article  1203.    Principal  and  guarantor.    Bute  v.  Brainerd,  140. 
Article  1204.    Liability  of  indorsers.    Smith  d  Co.  v.  Ojerholm,  38. 
Article  1250.    Suit  against  joint  promisors.    Bu.te  v.  Brainerd,  139. 
Article  1278.    Continuance.    Insurance  Co.  v.  Wicker,  395. 
Articles  1370,  1374.    New  trials.    Town  v.  Querguin,  610,  611. 
Article  1409.    Appeal  after  death  of  party.     Conn  v.  Hagan,  337. 
Article  1417.     Filing  briefs.     Railway  v.  Holden,  212,  213. 
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Articles  1462-1464.    Money  deposited  in  court.    Railway  v.  Walker,  613. 
Articles  1905-1997.    Independent  executors.    In  re  Grant's  Estate,  70,  72. 
Articles  2001,  2002,  2012.    Estates  of  decedents.     In  re  Grant's  Estate,  12. 
Article  2046.    Estates  of  decedents.    Homestead.    Linares  v.  Linares,  86. 
Articles  2046,  2065.    Estates  of  decedents.    Homestead.    Roots  v.  Robertson,  372. 
Articles  2047,  2048.    Allowance  in  lieu  of  homestead.    Linares  v.  Linares,  88. 
Article  2053.    Estates.    Exempt  property.    Ford  v.  Sims,  588. 
Articles    2072,    2074,    2075.     Claims    against    estate.     Affidavit.      Anderson    v. 

Cochran,  584. 
Article  2284.     Depositions.    Rice  v.  Ward,  537. 

Article  2352.     l>t^vy  on  partnership  property.     Wetlermark  v.  Campbell,  522. 
Article  2385.    Sheriff.    Summary  motion.    Raihcay  u.  Walker,  612. 
Article  2403.     Designation  of  homestead.     Affleck  v.  Wangennann,  354. 
Articles  2447-2450.    Fees  of  office.    Farmer  v.  Shaw,  443,  444 
Article  2466.     Compensation  of  county  judge.    Farmer  v.  Shatc,  443. 
Article  3066.    Foreign  corporation.    Seiders  v.  Life  Assn.,  200. 
Article  31W.    Duties  of  clerk  of  court.    Raihcay  v.  Walker,  613. 
Articles  3287-3289.    Judgment  lien.    Recording  abstract.    Vidor  v.  Rawlins,  261. 
Article   3291.     Satisfaction   of  judgments.     Railway  v.   Walker,   613. 
Articles  3296,  3308.    Mechanic's  liens.    Berry  v.  McAdams,  435. 
Article  3354.     Limitation.  Darrow  v.  Summerhill,  105. 
Article  3358.    Limitation.    Loan  <£•  Trust  Co.  v.  Beckley,  271. 
Article  3361.    Limitation  of  judgments.    Wiloow  v.  Bank,  332. 
Articles  3784,  3785,  3787.    Physician's  certificate.    Wilson  v.  Vick,  90. 
Article  3959.    Powers  of  school  trustees.      Collier  v.  Peacock,  259. 
Articles  3994-4003.    Incorporation  for  school  purposes.    Broumson  v.  Smith,  616. 
Articles  4045,   4047,   4048.     Examination   of  land  office  records.     Anderson  v, 

Rogan,  186. 
Article  4147.    Navigable  streams.     City  of  Austin  v.  Hall,  596. 
Article  4218j.     Sale  of   school   land.     Gracey  v.   Hendrix,  29;    Willoughby  v, 

Townsend,  80. 
Article  4218y.    Sale  of  school  land.    Tompkins  v.  McKinney,  630,  631. 
Articles  4427-4434.     Railway  crossings.     Railway  v.  Eanacek,  449. 
Article  4528.    Liability  of  railways  for  stock  killed.    Railway  v.  Chambliss,  62; 

Railway  v.  Barton,  64;  Railway  v.  Hanacek,  448. 
Article  4535.    Railways.    Interchange  of  business.    Railway  v.  Railway,  485. 
Article  4584i.     Registration  of  railway  bonds.     Railway  v.  Hardy,  342. 
Article  4892.    Sheriff's  bond.    Railway  v.  Walker,  612. 
Article  5250  [4786].    Trespass  to  try  title.    Carey  v.  Starr,  514. 

[Revised  Statutes,  1879.] 
Article  556.    Corporations.    Mortgage  Co.  v.  Hardy,  296. 
Article  3638.    Practice  of  medicine.     Wilson  v.  Vick,  91. 
Article  4786.    Trespass  to  try  title.  Carey  v.  Starr,  514. 

[Penal  Code.] 
-  Articles  438,  440.    Physician's  certificate.    Wilson  v.  Tick,  90. 
[Paschal's  Digest.] 
Articles  7005-7007.    Judgments.    Wilcox  v.  Bank,  333. 

[Session  Laws.] 
Act,  May  13,  1846,  section  143.    Affidavits  for  process.     Vickery  v.  Crawford, 

376. 
Acts,  July  8,   1879,   April  6,   1881,  and  March   5,   1897.     Sale  of  school  land. 

Standifer  i?.  Wilson,  234;  Walker  v.  Rogan,  251. 
Acts,  1895,  page  193.    Corporations.    Mortgage  Co.  v.  Hardy,  296. 
Acts,  1897,  called  seHsion,  page  5.    Fees  of  office.    Clark  v.  Finley,  176,  176. 
Acts,  1897,  page  45.     Incorporation  for  school  purposes.     Broumson  v.  Smith, 

615. 
Acts,  1897,  page  192,  subdivision  56.    Foreign  corporation.    Permit  to  do  busi- 
ness.   Mortgage  Co.  v.  Hardy,  294. 
Acts,  1897,  chapter  129,  page  184.    Sale  of  school  lands.    Gracey  v.  Hendriw,  30. 
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Statutes  Cited — continued. 

Acts,  1899,  page  170.    Certified  question.    Scarbr<mgh  r.  Eubank,  107. 

Acts,  1899,  page  190.    Special  verdict.    Railway  v.  Jackson^  2d6. 

Act,    March   30,    1899.     Independent   school   district   trustees.     Kimbrotigh   v. 

Bamett,  307,  308,  309. 
Acts,  1899,  page  151.    Victoria  school  district.    Broicnson  v.  Smith,  614. 

Statutory  Construction. 

Conditional  new  trial.    See  New  Trial,  1,  2. 

Designation  of  homestead.    See  Homestead,  8,  9,  10. 

Descent  of  homestead.    See  Homestead,  11-19. 

Fee  bill  of  1897  held  constitutional.    See  Constitutional  Late,  1-12. 

Fees  of  Secretary  of  State.    See  Secretary  of  State,  1,  2. 

Filing  of  briefs.    See  Briefs,  l-Jf. 

Judgment  as  to  joint  promisors.    See  Judgment,  7. 

WTicn  judgments  become  dormant.     See  Judgment,  12. 

Legislative  construction  of  constitutionality  of  act.     See  Constitutional  Law, 

Pari;ial  unconstitutionality  affecting  the  whole.    See  Constitutional  Law,  15. 
Regulating  practice  of  medicine.    See  Practice  of  Medicine,  1,  2. 
Right  of  foreign  corporation  to  do  business.     See  Foreign  Corpotation,  S,  4. 
Telephone  included  in  telegraph.     See  Eminent  Domain,  IS. 
See  also  Administration,  1;  Affidavit,  1;  Navigable  Stream,  1,  2;  Mechanic's 
Lien,   1,  2;   County  Judge,  2;   School  Land,  19;  Sheriff,  1;  Railways,  1, 

1.  Where  the  meaning  of  a  statute  is  doubtful  it  is  proper  to  recur  to  the  his- 

tory of  the  enactment  in  order  to  throw  light  on  its  construction  and  as- 
certain the  intent  of  the  Legislature.    Farmer  v.  Shaw,  438. 

2.  An  amendment  changing  the  language  of  the  law  in  a  material  respect  is  held 
to  show  an  intent  to  change  the  law.     Railway  v.  Telegraph,  etc.,  Co.,  314. 

3.  Reviewing  the  legislation  on   the  subject   (Revised  Statutes  1879,  article  566, 

and  subsequent  amendments;  Revised  Statutes,  1895,  article  642;  Laws  of 
1897,  page  192,  subdivision  56),  held,  that  the*  reference  in  the  last  named 
act  to  article  642,  as  the  law  to  be  amended,  meant  that  article  as  amended 
by  the  Act  of  1895  and  appearing  in  the  Revised  Statutes  as  published,  and 
not  Ruch  article  as  previously  reported  by  I  tie  revisers  but  which  was  never 
adopted  in  that  form.    English,  etc.,  Inv.  Co.  v.  Hckrdy,  289. 

Stock. 

Credit  for  value  to  defaulting  borrower.     See  Building  Association,  IS. 
See  also  Foi-eign  Corporation,  2. 

Street  Crossing. 

1.  An  ordinance  giving  preference  to  pedestrians  at  street  crossings,  making  it 

the  duty  of  '*person<»  riding  or  driving'*  to  check  or  halt  if  persons  on  foot 
be  passing  thereon,  does  not  apply  to  street  cars  operated  by  electricity. 
Citizens  Railway  Co.  v.  Ford,  110. 

2.  By  person  "riding'*  in  such  ordinance,  was  meant  one  traveling  upon  a  "horse 

or  other  animal,"  and  by  "driving,"  one  "passing  in  a  vehicle"  under  his 
own  control.  To  justify  application  to  motormen  on  street  cars,  the  lan- 
guage, as  ordinarily  uped,  must  point  them  out  as  the  persons  to  be  affected^ 
with  such  certainty  that  they  would  so  understand  it.    Id. 

Subrogation. 

See  Limitation,  8,  9;  Vendor  cmd  Vendee,  13. 

1.  A  surety  upon  a  bond  given  to  enjoin  a  judgment  enforcing  a  vendor's  lien, 

who,  on  dinsolution  of  the  injunction,  has  been  compelled  under  his  bond  to 
pay  off  such  judgment,  is  entitled  to  be  subrogated  to  the  vendor's  lien  to 
secure  him  in  the  amount  so  paid,— such  lien  still  securing  the  debt,  though 
its  form  had  been  changed  from  an  obligation  from  the  vendee  to  the  vendor 
into  one  from  the  vendee  to  his  surety.    Darrow  v.  Summerhill,  92. 

2.  One  who,  assuming  payment  of  a   security  debt  of  another,  becomes  liable 
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Subrogation — continued, 

therefor  primarily,  and  without  recourse  upon  such  surety,  is  not  entitled 
to  such  suretjr's  right  of  subrogation  to  securities  given  by  his  principal  to 
the  creditor;  but  contra  where  the  surety  conveyed  all  his  property  to  one 
undertaking  to  pay  all  his  debts, — the  grantee  in  such  case  being  entitled, 
on  payment,  to  all  the  rights  of  subrogation  possessed  by  his  grantor,  for 
whom  he  occupies  the  attitude  of  a  surety.  Id. 
3.  A  devisee  is  substituted  to  all  the  rights  of  the  devisor  in  connection  with  the 
property,  including  any  right  of  the  latter  to  subrogation,  on  discharging  a 
debt  to  which  the  devised  property  was  subject.    Id. 

Superior  Title. 

See  Foreclosure,  2. 

Surviving  Partner. 

Winding  up  firm  business.    See  LUnitation,  5;  Partnershdp,  1-4. 

Tax  Sale. 

Interest  on  redemption  from.  See  Constitutional  Law,  19. 
Limitation  against  suits  for  taxes.  See  Constitutional  Law,  18. 
1.  A  subsequent  purchaser  of  the  land,  who  in  answer  to  the  suit  of  the  State 
to  foreclose  its  lien  for  taxes  assessed  against  a  previous  owner,  seta  up  a 
purchase  by  the  State  at  a  sale  for  such  taxes  as  binding  on  plaintiff,  shows 
no  title  to  himself  to  be  affected  by  the  proceeding  save  such  as  depended 
solely  upon  the  grace  of  the  State.    League  v.  State,  553. 

Telegraph. 

See  Damages,  S;  Eminent  Domain,  IS. 

Telephone. 

6ee  Damages,  4t  5;  Eminent  Domain,  IS;  Negligence,  2. 

Tender. 

As  a  condition  for  reformation.    See  Equity,  1. 

Of  consideration  on  disaffirmance  of  minor's  contract.    See  Minor,  1,  2. 

Term  of  Office. 

Of  school  trustees.    See  Consiitutionctl  Law,  IS. 
Of  sheriff.    See  Sheriff,  1. 

Ticket. 

Prohibiting  stop-over.    See  Carrier  of  Passengers,  1,  2. 

Total  BisabiUty. 

In  accident  insurance  policy.    See  Insurance,  10,  11,  12. 

Trespassers. 

Authority  of  servant  to  eject.    See  Master  and  Servant,  1,  2, 

Trust. 

~  When  church  property  is  dedicated  to  support  of  doctrine.    See  Chwraih  Prop- 
erty, IS, 
See  also  Vendor  and  Vendee,  4-^. 

Trustee. 

When  judgment  against,  binds  beneficiaries.    See  Res  Judicata,  7. 

Usury. 

As  between  building  association  and  borrower.    See  Building  AssooiaUon,  IS. 
Vol.  LXXXXTTT.  Supreme— 50 
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Vacancy. 

In  office.    Sec  SheHff,  1. 

Vendor  and  Vendee. 

See  Vendor^s  Lien,  1-5. 

1.  Generally,  the  vendor  in  an  executory  contract,  by  election  to  sue  for  the  pur- 

chase money,  deprives  himself  of  the  right  to  rescind  and  claim  the  land — 
unless,  after  the  suit,  the  vendee  repudiates  liability  for  purchase  money, 
as  by  pleading  limitation.  But,  if  the  vendee  sell  to  another,  foreclosure 
against  the  first  vendee  will  not  affect  such  purchaser  from  him,  not  made  a 
party;  and  therefore  will  not  estop  one  buying  at  the  foreclosure  sale,  and 
who  is  thereby  placed  in  the  shoes  of  the  vendor,  from  claiming  rescission 
for  nonpayment,  as  against  such  subsequent  vendee.  Distinguishing  Thomp- 
son V.  Robinson,  ante,  p.  165,  from  numerous  cases  announcing  the  gen- 
eral rule  as  to  election  by  vendor.    Oardener  v.  Ch-iffltfiSf  355. 

2.  Though  the  vendor  foreclosing  for  purchase  money  sells,  under  the  foreclosure, 

only  a  part  of  the  land  subject  to  his  lien,  the  general  rule  that  his  election 
to  foreclose  is  a  waiver  of  his  right  to  rescind  applies  to  the  land  not  sold. 
He  can  not  foreclose  as  to  part  and  rescind  as  to  the  remainder.    Id. 

3.  When  the  vendor  whose  deed  would  otherwise  convey  the  legal  title,  retains 

it  by  taking  a  mortgage  back  for  the  purchase  money,  and  then,  by  electing 
to  foreclose,  loses  his  right  to  claim  rescission,  the  superior  legal  title  vests 
in  the  grantee.    Id. 

4.  The  assignee  of  a  purchase  money  note, — given  on  an  executory  sale  of  land  to 

•which  the  vendor  has  retained  the  superior  title, — who  has  taken  no  transfer 
of  such  vendor's  title,  has  only  a  lien  to  secure  his  note  and  is  without  remedy 
when  the  note  is  barred;  he  can  not  maintain  suit  to  divest  such  legal  title 
out  of  the  vendor,  nor  require  him  to  assert  it  for  his,  the  assignee's,  benefit. 
Farmers  L.  d  T.  Co.  v.  Beckley,  267. 
6.  The  vendor,  after  assignment  of  the  note  without  transferring  title  to  the 
land,  holds  his  superior  legal  title  in  trust  for  the  assignee  to  the  extent 
only  that  he  can  not  dispose  of  it  so  as  to  defeat  the  lien  of  the  assigned 
note.    Id. 

6.  The  law  that  the  express  retention  in  a  deed  or  note  of  a  lien  for  the  pur- 

chase money  of  land  by  the  vendor  makes  the  deed  executory,  has  become 
a  rule  of  property  in  this  State  which  can  only  be  changed  by  the  Legis- 
lature.   Id. 

7.  The  title  that  remains  in  a  vendor  of  land  who  reserves  in  his  deed  a  lien  for 

the  purchase  money  is  superior  in  the  sense  that  the  vendee  can  not  assert 
his  title  against  the  vendor  unless  he  has  paid  the  purchase  money,  but  ex- 
cept as  security  for  the  purchase  money  debt  title  is  in  the  vendee.  Carep 
V.  Starr,  50S. 

8.  As  to  others  than  the  vendee  the  rights  of  a  vendor  reserving  a  lien  are  those 

only  of  a  mortgagor  out  of  possession,  and  this  rule  applies  to  his  right  to 
recover  for  timber  cut  on  the  premises.    Id. 

9.  The  vendor  reserving  a  lien  could  maintain  action  against  trespassers  appro- 

priating the  timber  on  the  land,  but  would  be  required  to  credit  the  amount 
of  his  recovery  on  the  debt.    Id. 

10.  The  amount  of  the  debt  secured  by  the  vendor's  lien  constituting  the  meas- 

ure of  the  vendor's  rights  in  the  land,  when  the  debt  was  satisfied  by  a  re- 
conveyance of  the  land  by  the  vendee  the  vendor  could  no  longer  maintain 
any  action  against  the  trespassers  for  timber  cut  thereon.    Id. 

11.  Vendors  of  land  letained  in  the  deed  a  lien  for  part  of  the  purchase  money, 

with  a  provision  against  timber  cutting  by  the  vendees,  disregarding  which 
the  latter  cut  and  made  ties,  which  they  sold  to  a  contractor  who  sold  them 
to  a  railway  company;  thereupon  the  vendors  rescinded  the  sale,  received  a 
reconveyance,  and  canceled  the  purchase  money  notes.  Held,  that  no  suit 
could  be  maintained  against  the  contractor  of  the  railway  company  for  dam- 
ages on  account  of  the  conversion  of  the  ties.    Id. 

12.  The  vendors  in  such  case  could  acquire  from  their  reconveying  vendees  (who 

were  the  wrongdoers)  no  right  to  sue,  and  a  reservation  to  the  vendors,  in 
the  contract  of  cancellation  and  reconveyance,  of  a  right  to  sue  the  pur- 
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chasers  of  the  ties,  could  only  apply  to  the  right  they  had  before,  if  any, 
which  was  satisfied  by  their  reacquisition  of  the  land.    Id. 

13.  A  sale  of  land  under  foreclosure  decree  in  a  suit  against  the  vendee  by  the 

vendor  who  had  retained  the  superior  legal  title,  passed  such  title,  as  well 
as  the  right  to  the  debt,  by  subrogation,  to  the  purchaser,  who  acquired 
thereby  the  rights  of  the  original  vendor  against  purchasers  from  the  vendee, 
who  had  not  been  made  parties  to  the  foreclosure  suit.  Thompson  v.  Robin- 
son, 165. 

14.  As  against  purchasers  from  the  vendee  who  were  in  default  in  payment  for 

fifteen  years,  though  not  parties  to  nor  affected  by  the  foreclosure,  the 
owner  of  the  superior  title  and  debt  could  disaffirm  the  contract  and  convey 
the  land  to  another,  unless  circumstances  made  it  inequitable  so  to  do.    Id. 

15.  A  vendor  who  has  waived  default  of  his  vendee  may  be  required  to  give 

notice  demanding  performance  before  abandoning  the  contract  and  retaking 
the  land;  but  see  this  case  for  circumstances  where  no  such  notice  was 
necessary.    Id. 

16.  Bringing  suit  to  foreclose  the  lien  was  a  waiver  of  the  superior  owner's  right 

to  terminate  the  contract  for  past  defaults;  but  it  did  not  relieve  purchasers, 
not  parties  to  the  foreclosure  proceedings,  and  remaining  in  default  for 
fifteen  years  later,  from  the  right  of  the  superior  owner  to  reclaim  the  land 
and  sell  to  another.    Id. 

Vendor's  Lien. 

See  Foreclosure,  2;  Indorser,  S. 

1.  An  implied  lien  is  created  when  land  is  conveyed  by  deed,  and,  no  independent 

security  being  taken,  neither  the  deed  nor  obligation  for  the  purchase  money 
either  reserves  or  waives  a  lien  for  its  payment;  in  such  case,  the  taking  of 
a  promissory  note  for  the  purchase  money,  with  third  parties  as  sureties,  or 
the  renewal  of  the  purchase  money  note  with  such  additional  security,  raises 
a  presumption  that  the  lien  is  waived.    Wilcox  v.  First  National  Bank,  2122. 

2.  Where  a  vendor's  lien  is  expressly  reserved,  the  taking  of  a  new  note  with 

sureties,  in  renewal  of  the  original  note  for  the  purchase  money,  of  itself 
neither  releases  the  lien  nor  creates  a  presumption  that  it  was  intended  to 
be  discharged.    Id. 

3.  It  is  misleading  to  speak  of  waiver  as  applicable  to  an  express  lien.    When  a 

lien  is  once  created  by  express  agreement  the  land  is  not  to  be  disincumbered 
save  by  a  pajnnent  of  the  debt  or  a  contract  for  the  release  or  discharge  of 
the  incumbrance.    Id. 

4.  A  deed  retained  an  express  lien  for  purchase  money,  which  was  made  a  part* 

of  the  consideration  of  a  larger. note  including  other  debts,  and  that  note 
was  taken  up,  after  matiirity,  by  a  new  note  with  personal  seciirity,  covering 
the  amount  of  that  as  well  as  of  another  note  also  due.  Nothing  was  said, 
in  this  renewal  about  either  waiving  or  retaining  the  lien.  Held,  that  the 
vendor's  lien  was  not  waived.    Id. 

5.  Though  in  general  there  is  no  preference  between  assignees  of  several  notes 

secured  by  the  same  vendor's  lien  (Salmon  v.  Downs,  55  Texas,  243;  Wooters 
V.  HoUingsworth,  58  Texas,  371),  a  different  rule  has  been  recognized  as  be- 
tween the  assignee  of  one  and  the  original  payee  still  retaining  the  others. 
Fisher  v.  Whitehead,  64  Texas,  638.    Douglass  v.  Blount,  499. 

Venue. 

1.  An  action  for  damage  from  fire,  seeking  to  recover  only  the  value  of  grass 

burned,  is  not  one  for  damages  to  the  land,  and  may  be  brought  against  a 
defendant  railway  company  in  a  county  through  which  its  line  extends,  though 
the  land  lies  in  another  county.    Knight  v.  Railway,  417. 

2.  An  action  for  damages  caused  by  the  levy  of  an  execution  may  be  maintained 

against  the  plaintiff  in  execution  alone  in  the  county  where  levied,  as  for 
a  trespass  there  committed,  where  plaintiff,  through  his  attorneys,  directed 
the  levy  in  question  to  be  made.    Wettermark  v.  Campbell,  617. 
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Verdict. 

1.  Under  a  charge  that,  if  a  note  of  D.  T.  R.  pleaded  m  offset  were  found  to  be 
paid,  the  verdict  should  be  for  plaintiff  8.  R.  for  the  amount  of  the  note 
sued  on,  and,  if  it  were  not  found  paid,  the  verdict  should  be  for  defendant 
for  its  excess  over  the  note  sued  on,  a  v^dict  to  the  latter  effect  authorizes 
a  judgment  that  S.  R.  take  nothing,  treating  his  note  sued  on  as  canceled 
by  the  offset.    Garrett  v.  Robinson,  407. 

• 
Waiver. 

By  vendor  of  default  in  payment.    See  Vendor  and  Vendee,  15,  16. 

Of  right  of  removal  of  cause.    See  Removal  of  Causee,  S,  4- 

Of  vendor's  lien  by  taking  other  security.    See  Vendor^e  Lien,  i-^. 

Warrantor. 

Estoppel  of,  by  judgment.    See  Res  Judicata,  5. 

WiU. 

Provision  for  independent  administrator.    See  Independent  Eweoutor,  2. 

Witness. 

Impeachment  of.    See  Evidence,  5;  Impeachment  of  Witness,  1. 
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